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P«g©  61,  /or  "J.  E.  D.  Bro"  rud  "Ikra.'* 

Page  317,  Head  note,  for  «247"  r«ai  "S.  247." 

Page  420,  line  l,/<>r  "offeoe"  read  ••oBettOO." 

Page  421,  (Head  aote)  line  8,  /or  « it "  rwirf  «ia." 

Page  ^1,  (Head  note)  line  9,  for  "Ijronglit"  r«ad  "bought," 

Page  483,  line  4,  for  **  embankment "  read  **  embankment." 

Page  502,  line  16,  for  "what"  read " that." 

Page  604,  line  18,  /or  "as  fact "  read  "as  a  fadt" 

Page  512,  line  12,  for  "  is  "  read  **  are." 

Page  520,  line  13,  for  "somewhere"  read  "something." 

Page  606,  last  line,  for  "be  the  property  "  rtad  **  the  property." 

Page  632,  last  line  (r«f.),  for  "  3  Sn."  r<wrf  "  3  Sw." 

Page  783,  (Head  note)  line  2,  for  « 1879  "  read  « 1877." 

Page  790,  (Head  note),  for  "  (XV  of  1887)"  rtad  "  (XY  of 

1877)." 
Page  936,  lines  1  and  2,  >!w  "  /.  Q.  Woodrt^  "  read  "Pugh.'* 
Page  979,  (Head  note)  line  7,  for  **  OhaUerJee  (1)"  regd  "  <7A««- 

<«:^  (2)." 
Page  979,  (    Do.    )  line  8,/or  «\l>(M<2)"«arf"Z>M(3)." 
Page  986,  lino  4  (from  bottom),  for  «  His"  read  "his." 
Page  1044,  (Head  note)  Une  6,/«r  "if"  read  «ot" 
Page  1046,  line  3,  for  "  1899  "  read  "  1889." 
Page  1060,  Hne  17  (from  bottom),  for  "  1899  "  read  "1889." 
Page  1061,  line  4  (from  bottom),  for  "  1900  "  read  "  1890." 
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NET  LOLL  SAHU.*  #  if-y  *.  e. 

8aU—BM>9nm0^auii^Aci  XI  of  1859,  m.  5,  6,  7,  S3—Bsn^al  Aei  Til  if  1868, 
9,  S—CtrttfieaU  oftiUe—OnMs  of  proqf—Notiee^Imffulanisf  and  Ul^aliif 
Ml  form  and  tervice-^Bengal  Ceu  Agt  (IX  iff  1880)  #  SB^Jlvidemet  Aei 
(I  of  1872)  9.  114,  el.   (e)-^Frefmptum-'Meg%laH(m     VIU   ^    1819, 

98.  8,  14. 

In  a  niit  to  let  aside  a  lale  for  arrean  of  rereiiiie,  the  oqiib  of  proring  that 
there  has  been  iiregnlarity  or  illegality  in  the  preparation,  serrioe  or  posting  of 
notice  rests  on  the  person   who  seeks  to  have  the  sale  set  aside. 

AtkanmUah  Khan  Bahadnr  v.  TrUoelan  Bagchi(X)  and  Mnrro  Dojfal  Bey 
Ckowdknf  ▼.  Mahomed  Oaei  Ckowdhry{2)  distingnished. 

The  fact  that  the  inadequacy  of  price  fetched  at  the  sale  was  the  result  of 
the  ixiegnlarity  complained  of  may  be  dther  established  by  direct  evidence  or 
inferred,  when  snch  inference  is  reasonable,  from  the  nature  of  the  irregularity 
and  the  extent  of  the  inadequacy  of  price. 

In  a  sale  for  arrears  of  revenue,  after  the  certificate  of  title  has  been  issued  to 
the  purchaser,  s.  8  of  Bengal  Act  YII  of  1868  will  operate  as  a  bar  to  a  suit  to  set 
aside  the  sale  on  the  ground  of  irregularity  in  serring  and  posting  notices  under 
s.  6  of  Act  XI  of  1859. 

*  Appeal  from  Original  Decree  No.  9  of  1899,  against  the  decree  of  Babu  Hara 
Krishna  Chatterjee,  Subordinate  Judge  of  Arrah,  dated  the  29th  of  July  1898. 

(1)  (1886)  I.  L.  B.  18  Calc.  197.  (2)  (1891)  I.  L.  R.  19  Calc.  699. 
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1902  -^*^  Moharuk  Lai  v.  7%e  Secretary  of  State  far  India  in  CouncilO)  and  Bal 

v-^^  Mokoond  Loll  v.  Jirju  Dhun  Boy  (2)  diBtiugoiahed. 

Shbobutton 

SucGH  Omission  to  serve  notice  under  s.  7  of  Act  XI  of  1859  can  hardly  render  a  sale 

V,  for  arrears  of  levenne  liable  to  be  annulled  un^er  s.  88  of  that  Act,  especially  after 

Net  Loll     jg^^g  ^^  ^^  certificate   of  title  to  the  purchaser. 

Oohipd  Chundra  QanffopadAya  v.  Shfirajnnnisi^  Bihi(B)  an(l  Mahomed  Mh^ 
▼.  MaJ  Chunder  Eoy{4i)  referred  to. 

The  plamtifis,  Sheorutton  Singh  and  others,  appealed  to  the 
High  Court. 

The  suit  was  brought  to  set  aside  a  revenue  sale.  The  estate 
sold  was  tfduka  Nurpore  Mujhowli,  tauji  No.  509,  bearing 
Government  revenue  of  Es.  880-12-5,  and  belonged  to  the 
plaintiffs  and  defendants  Nos.  4  to  8.  The  sale  was  held  on  the 
7th  September  1896  for  default  of  the  March  kist  of  that  year, 
and  the  property  was  purchased  by  the  defendants  Nos.  1  to  3  for 
Es.  1,200. 

The  plaintiffs  alleged  that  the  defendants  Nos.  4  to  8,  who  had 
only  a  very  small  share  in  the  estate,  amounting  to  1  anna  and 
5  J  pies  and  odd,  did  not  pay  the  revenue  in  respect  of  their  share 
for  the  March  kist  of  1896,  amounting  toEs.  17-12-0,  with  a  view 
to  injure  the  plaintiffs,  who  owned  14  annas  6  pies  and  odd  of  the 
estate,  and  that  they,  acting  in  collusion  and  concert  with  the 
other  defendants  (Nos.  1  to  3),  did  not  allow  the  plaintiffs  to  know 
anything  of  the  default  they  had  deliberately  made,  and  thus 
brought  about  the  sale  of  the  entire  estate,  although  the  plaintiffs 
had  paid  up  the  arrears  due  on  their  share.  It  was  further 
alleged  that  (a)  under  certain  circumstances  set  out  in  the  plaint, 
it  was  necessary  to  serve  notice  under  s.  6  of  Act  XI  of  1859,  but 
that  was  not  done ;  {b)  the  sale  proclamation  was  not  issued  and 
served  in  accordance  with  law ;  {c)  notices  under  ss.  6  and  7  of 
Act  XI  of  1859  were  not  drawn  up  according  to  law;  (rf) 
notice  under  s.  7  was  not  served ;  and  {e)  defendants  Nos.  4  to  8, 
acting  in  collusion  with  defendants  Nos.  1  to  3,  prevented  intend- 
ing purchasers  from  bidding  at  the  sale,  and  thus  caused  the  estate, 
which  was  worth  Es.  15,000,  to  be  sold  at  a  very  low  price, 

(1)  (1886)  I.  L.  B.  11  Calc.  200. 

(2)  (1882)  I.  L.  R.  9  Calc.  271. 
(8)  (1882)  18  C.  L.  R.  1. 

(4)  (18^)  I.  L.  R.  21  Calc.  854. 
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The  defendants  Nob.  1  to  3  AetdeA    i^    nklA    allegations        im& 
about  irr^folariti^  faaad,  and  ooUuflion,  and,   amongst  other  q^^^;^^ 
contentions,  pleaded  that  the  suit  could  not  proceed  in  view  of      fiiwe* 
s.  8  of  Bengal  Act  Tn  of  1863.    It    appears  that  the  sale    Nit^oll 
oeriifioate   was   issued    to  tbd    defendant  Ko.  1,  whose  name      ^^''' 
appeared  on  ttie  Wd-paper,  on  the  23rd  February  1897. 

5lie  present  suit  was  instituted  on  the  24th  Januafy  1898. 

The  Subordinate  Judge  dismissed  the  suit. 

The    ^Adva^e-Generat   (JUr.    J.     T.    Woodroffe)   and     Babu 
Kalikrishm  Sen  for  the  appellants. 

Babt$8  Saligram  Singh  and  Makhan  Lai  for  the  respondent 

Owt.  adv.  ifuU.^ 


J  J,    The  plainUiCs  were  proprietors  of       i^^ 
a  14  annas  6  pies^  odd  share  in  talukaNurpore  Mujhowli,  pargana      2iav^6. 
Arrah)  tauji  No.  609,  and  defendants  4  to  8  were  proprietoi*s  of 
the  remainmg  1  anna  5 J  pies'  odd  diare.  Prior  to  1896  tbe  plaintifh 
had  applied  to  haye  a  separate  aococtnt  opened  in  respect  of  their 
share,  but  their  prayer  had  not  been  granted.  On  the  7th  September 
1896  this  estate  was  put  up  for  sale  for  arrears  of  OoYemment 
revenue  due  on  the  March  Hst  for  1896,  amounting  to  Es.  17-12, 
and  was  purchased  for  £s.  1,200  by  defendants  1  to  3.    Plaintifis 
appealed  to  the  Commissioner,  but  their  appeal  was  dismissed  on 
ike  30th  January  1897,  and  on  the  10th  March  1897  possession 
was  delivered  to  defendants  1  to  3,  the  sale  certificate  having  been 
issued  to  them  on  the  23rd  February  1897. 

This  suit  was  instituted  on  the  24th  January  1898  to  have  the 
Mie  set  aakle  as  invalid  and  irregoUtf  on  the  f  crowing  grounds : — 

(1)  that  the  proprietary  right  to  2  annas  of  the  plaintiff 
Lachminarayan  was  under  attadim^t  in  execution 
of  a  decree  obtained  against  him  by  Baijnath  Sahai, 
ol  which  notice  had  been  given  to  the  Collector,  and 
as  the  attaehm^t  was  in  force  at  the  time  of  tele,  a 
notice  i^ouid  have  been  setved  under  s.  6  of  the  Aet^ 
but  fliis  was  itot  done ; 
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190S  (2)  that  the  notioes  under  ss.  6  and  7  of  the  Aot  XI  of 

Shiobtotok  ^^^^  ^^^^  ^^*  drawn  up  aooording  to  the  provisions 

SnroH  of  the  law  ; 

Nbt  Loll  (3)  that  notice  under  s.  7  was  not  served; 

®^^'  (4)  that  the  sale  proclamation  was  not  issued  and  posted  in 

the  Collector's  Court  and  in  the  Court  of  the  District 
Judge  according  to  the  provisions  of  the  law,  tut 
that  the  proceedings  were  taken  dandeetinely  and 
fraudulently; 
(5)  that  defendants  4  to  8  were  in  collusion  with  the  pur- 
chasers, allowing  the  property  to  be  sold  at  an  in- 
adequate price  and  dissuading  intending  purchasers 
from  bidding  at  the  sale ;  and 
^  (6)  the  property  wa«  alleged  to  be  worth  Es.  15,000  to 
Es.  20,000  with  a  Government  revenue  of  Rs.  880-12, 
and  it  was  sold  at  the  very  inadequate  price  of 
Bs.  1,2()0  in  consequence  of  the  irregularities. 

The  plaintiffs  alleged  that  they  had  paid  up  the  full  arrears  due 
on  their  share,  and  the  arrears  for  which  the  estate  was  sold  were 
due  from  their  co-sharers,  defendants  4  to  8. 

The  defendants  denied  aU  the  irregularities  alleged  by  the 
plaintiffs,  and  further  reUed  on  the  provisions  of  s.  33  of  Act  XI 
of  1859  and  contended  that  the  plaintiffs  had  not  suffered  sub- 
stantial loss  by  reason  of  the  property  being  sold  at  an  in- 
adequate price,  and  that  they  were  bound  to  prove,  if  they  had 
suffered  loss,  that  it  was  the  result  of  the  irregularities.  They 
also  relied  on  the  provisions  of  s.  8  of  Act  Yli  (B.  0.)  of  1868 
as  a  bar  to  the  present  suit,  on  the  ground  that  the  sale  certi- 
ficate issued  to  them  was  conclusive  OTidence  that  all  notioes  in 
or  by  Act  XI  of  1859  required  to  be  served  (and  posted  had 
been  duly  served  and  posted. 

There  was  a  further  plea  that  the  interests  of  plainti&  Nos.  1, 
3,  and  4  in  the  property  had  been  sold  for  arrears  of  cesses  before 
the  sale  for  arrears  of  revenue  and  purchased  by  Mukhtear 
Abdul  Hossein  and  Nur  Ahmed  Ali ;  and  that  as  they  had  with- 
drawn their  share  of  the  sale-proceeds,  the  suit  so  for  as  those 
plaintifb  were  concerned  was  barred  by  s.  33  of  Act  XI  of  1859. 
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The  Sabordinate  Judge  oyerroled  the  last  objeotion,  holding       leos 
that  the  two  persons  were   merely   speoulatiye   and  sham  'puX"  shbobuttov 
ohasersy  who  had  no  real  interest  in  the  property.  SiweH 

He  held  that  the  plaintiffs  had  failed  to  give  any  eyidenoe   Kit  Loll 
to  proye  that  at  the  time  of  the  sale  there   was  any   order   of        ^^^' 
attaohment  of  any  Civil  Court  actually  subsisting. 

He  found  that  the  notioes  as  required  by  s.  6  of  Act  XI  of 
1859  had  been  duly  issued  and  posted;  that  the  plaintifb  had 
foiled  to  prove  that  the  notioes  required  by  s.  7  of  the  Aet  had 
not  been  duly  served  and  posted;  and  evoi  if  they  had  not, 
then  no  injury  oould  have  resulted  to  the  plaintifb  from  the 
omission:  see  Gobind  Ohunder  Oangopadhya  v.  BAerqfunni9$a 
Bibi{l). 

He  further  held  that  the  plaintifis  had  failed  to  prove  in« 
adequacy  of  price  by  omitting  to  produce  their  collection  papers, 
or  that  the  lowness  of  the  price  was  attributable  to  any  irregu- 
larity  in  publishing  or  conducting  the  sale.  He  found  that  the 
plaintifEs  had  failed  to  prove  that  the  sale  had  been  brought 
about  by  the  fraud  of  their  co-sharers,  and,  if  it  had  been,  then 
the  plaintifEs'  remedy  against  them  was  by  suit  for  damages  under 
the  proviso  to  s.  33  of  the  Act.  He  reb'ed  on  the  case  of  Oobind 
Chunder  Oangcpac^ya  v.  SherajunnisM  BibiiX)  as  an  authority 
lot  holding  that,  even  it  the  purchasers  with  the  co-sharer 
defendants  dissuaded  other  persons  from  bidding  at  the  sale, 
such  conduct  would  not  amount  to  fraud.  And,  lastly,  he  held 
that  the  provisions  of  s,  8  of  Act  Vii  (B.  C.)  of  1868  were  a 
bar  to  the  plaintifE*s  success  in  the  present  case,  the  suit  having, 
moreover,  been  instituted  on  the  24th  January  1898— nearly  a 
year  after  the  sale  certificate  had  been  issued.  He  accordingly 
dismissed  the  suit  with  costs.     PlaintifEs  have  appealed. 

The  grounds  taken  in  support  of  the  appeal  are  substantially 
the  same  as  those  on  which  the  suit  was  brought  in  the  Lower 
Court.  The  objection  to  the  sale,  based  on  the  ground  that  no 
notice  was  issued  under  s.  5  of  Act  XI  of  1859,  has  not  been 
pressed,  as  there  appears  to  be  no  evidence  to  support  it.  It  has 
been  contended  that  there  were  irregularities  in  the  preparation 
and  publication  of  the  notices  under  ss.  6  and  7  of  Act  XI 

(1)  (1882)  18  C.  L.  B.  1. 
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1902  oi  18d9 ;  that  the  property  wa^  sold  ion  an  ina^uate  prioe,  and 
Shbobutiot  *^*  *^®  inadequaoj  of  the  price  w€i#  dije  to  the  irregulwtica.    Qn 

HisQB.  the  other  hand,  it  ia  denied  on  hehalf  of  the  ieq>ondents  that 
Net  Loll    there  were  wyr  irreg-ulajitiea;  but  if  the?e  wwe,  it  is  argued  that 

^®^'  after  the  is^ue  of  the  sale  cectificcite  to  the  pmrchasers,  no  objection 
to  the  Bale  on  the  giround  of  any  onuesion  in  the  posting  and 
spring  of  notices  ^nder  ss.  6  and  7  of  the  Act  can  be  sustained. 
The  plea  haa  aJso  been  supported^  though  in  rather  a  haJf-hearted 
way,  thfit,  owing  to  the  pre^ous  sale  of  the  sha]res  of  plaintiffs 
Nos.  1,  8,  and  4  ii^.  <^  property  for  arrears  of  road  cess  and 
the  purchase  of  those  shares  by  the  mukhteao',  Abdul  Hossein, 
and  Nut  Ahmed  Ali,  and  to  the  fact  tiiat  they  have  withdrawn 
their  share  of  the  present  purchase-money,  it  is  not  open  under 
j^  33  of  Aet  XE  of  1869;  to  plaintifb  Nos.  1, 3,  and  4  to  join  in 
bnnging.  the  suit. 

Taking  the  last  point  first,  we  agree  with  the  Subordinate 
Judge  that  there  is  not  much  substance  in  the  plea.  Ftom  the 
papers  on  the  record  it  would  seem  that  on  the  20th  July  1896 
the  interests  of  certain  persons  described  as  debtors  in  Nurpore 
Mujhowli,  pargana  Arrah  (no  tauji  number  being  given), 
were  sold  for  arreatrs  of  road  cess,  amounting  to  Rs.  15-4,  and 
were  purchased  by  Abdul  Hossein,  mukhtear,  for  Rs.  65.  On  the 
1st  February  1898,  Abdul  Hossein  and  Nur  Ahmed  Ali  were  regis- 
tered in  respect  of  shares  of  2  annas  11  pies  each  in  mehal  Nurpore 
Mujhowli,  pargana  Arrah,  tauji  No.  509,  and  Sat  Narain  Singh, 
Dhonukdhari  Singh,  and  Sheoruiton  Singh  (the  plaintifEs  in 
question)  were  each  registered  in  respect  of  fths  of  a  pie  share  in 
the  same  estate.  This  order  for  registration  was  passed  co?  parte^ 
and  it  is  remarkable  that  it  was  passed  nearly  l.i  years  after  the 
eutire  interest  in  the  mehal  had  been  sold  for  arrears  of  Government 
revenue  to  the  present  defendants  Nos.  1  to  8,  and  that  four  days 
afterwards,  r«'«.,  on,  the  5th  February  1898,  these  same  persons, 
Abdul  Hossein  mukhtear  and  Nur  Ahmed  Ali,  applied  to  with- 
draw their  share  of  the  sale-proceeds  under  Ae  last-mentioned 
sale.  The  present  suit  was  instituted  on  the  24th  January  1898 — 
more  thi^  a  week  before  the  registration  of  the  names  of  Abdul 
Hossein  and  Nur  Ahmed  AU  as  proprietors  and  11  days  before 
they  applied  to  withdraw  wljat  tjipy  said  was  their  share  of  the 
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sald-prooeecb.     The  proviamm  of  i^  33  of  Aot   XI   of    1859       loos 
ooTild  not  under  these  oireaniitaB06»  be  a  bar  to  tlw  present  suit,  stn^mnov 
The  omission  of  Abdnl  Hossein  amd  Nor  Ahmed  Ali  to  take      Snroa 
any  steps  to  kaye  tkekr  names  registered  until  after  the  institution    Kn  Loll 
of  this  suit  and  their  satire  want  of  interest  in  the  property  which       ^^"^* 
they  were  supposed  to  ha^e  purchased  at  the  sale  tor  arrears  of 
oess  wouM  seem  to  indioate  that  their  original  purchase  was 
purely  speeoIatiTe  and  to  raise  a  strong  suspicion  of  some  under- 
sbmding  existing  between   them   and    the  present    defendants 
Nos.  1  to  3. 

The  plamtifis  deny  that  tiie  notices  requirejl  by  s.  7  of 
Act  XI  of  1859  were  served  in  the  locality^  and  to  pro^e  this  one 
of  the  plaintifEs  has  giren  evidence,  and  they  haira  SExamined  Bikoo 
Lai,  Basawan  Ohamar,  and  Pergash  Ohowkidar  (who  appear  on  the 
return  of  the  notice  as  attestix^  witnesses  of  the  service)  to  prove 
tiiat  no  such  notice  was  ser^d,  and  that  they  were  not  witnesses 
to  its  service.  On  the  same  point  they  have  idso  examined  Thakur 
LaU,  who,  they  say,  is  the  real  patwari  and  not  Bikoo  (as  in- 
correctly described  in  the  return  to  the  notice),  and  Nandan  Singh, 
the  malik  of  a  share  separated  from  theirs  in  Nurpore.  The 
defendants  have  examined  their  mutsuddi^  Narain  Lall,  to  swear 
to  the  publication  of  the  notice.  The  Subordinate  Judge  is  in- 
clined to  believe  that  the  three  witnesses  to  the  service  of  the 
notice  have  been  gained  over  by  the  plaintifEs,  as  he  is  unable  to 
believe  that  the  defendants,  the  purchasers,  could  have  induced 
the  process-server  to  submit  a  false  return  before  they  had  any 
interest  in  the  village.  Judging,  however,  from  oilier  transactions 
in  connection  with  this  estate,  which  appear  firom  the  evidence  to 
have  taken  place  in  the  CoUectorate,  it  does  not  appear  to  us  to 
be  safe  to  place  too  much  reliance  on  the  return.^  It  is  not,  how- 
ever, of  much  real  importance  to  decide  whether  the  plaintiffs  have 
proved  that  these  notices  under  s.  7  were  not  duly  served,  as  it 
would  be  hardly  possible,  as  pointed  out  in  Oobind  Ckunder 
Oangopadhya  v.  Sherajunnissa  Bibi{i)  and  followed  in  Mahomed 
4»har  V.  Baj  Chunder  Soy{2)  and  in  Azimuddin  Patwari  v.  The 
Secretary  of  State/or  India(^)^  to  prove  that  the  omission  to  serve 

(I)  (1882)  laC.  L.  R.  1/  (2)  (1898)  I.  L.  R.  21  Calc  854. 

(8)  ^8910  L  L.  R«  21  Gale.  860. 
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1902       the  notice  under  b.  7,  the  only  object  of  which  was  to  prevent 

Sheoeuttoit  t^®  tenants  from  paying  rents  to    the  defaulting  proprietors, 

SufGH       oould   in    any    way  afEect    the  price  which  intending  bidders 

Net  iiOLL     would  offer  for  the  property ;  and  in  the  present  case,  even 

accepting  that  the  omission  to  serve  the  notice  and  the  inadequacy 

of  price  are  established,  the  plaintiffs  cannot  be  held  to  have 

proved  that  the  latter  was  the  result  of  the  former.    It  would 

further  appear  that  there  is  authority  to  support  the  view  that,  after 

the  issue  of  the  sale  certificate  to  the  purchasers,  the  provisions 

of  s.  8  of  Act  VII   (B.  0.)  of   1868  would  bar  the  plaintiffs 

from  raising  in  this  suit  the  question,  whetlier  the  notices  under 

0.  7  of  Act  XI  of  1859  were  duly  posted  and  served. 

The  questions  which  remain  for  consideration  are  whether  the 
plaintiffs  have  myade  out  a  case  that  the  notices  required  by  s.  6 
of  Act  XI  of  1869  were  not  issued  in  correct  form  and  were  not 
duly  posted ;  whether  the  property  was  sold  for  an  inadequate 
price,  and  whether  the  plaintiffs  have  established  their  case  that 
the  inadequacy  of  the  price  was  the  result  of  the  irregularity. 

Taking  the  question  of  price  first,  we  think  that  the  plaintiffs 
have  by  their  evidence  proved  that  the  price,  <?«».,  Rs.  1,200,  for 
which  their  property  was  sold,  is  an  inadequate  price.  The 
Subordinate  Judge  was  not  satisfied  that  the  price  fetched  was 
inadequate,  and  he  based  his  conclusion  apparently  on  the  fact 
that  the  plaintiffs  have  failed  to  produce  their  collection  papers ; 
that  the  deeds  of  sale  showing  the  prices  at  which  other  separated 
shares  in  the  same  village  were  sold  in  the  last  ten  years  are  not 
documents  on  which  he  can  rely  for  the  purpose  of  determining  the 
value  of  the  plaintiffs'  property,  as  the  land  in  the  plaintiffs*  share 
is  not  proved  to  be  equal  in  quality  to  the  land  in  the  other  shares, 
and  because  one  witness,  Narain  Lall,  has  deposed  that  the  plaint- 
iffs* property  was  seriously  damaged  by  inundation  in  the  last 
eight  or  nine  years.  We  are  not,  however,  inclined  to  place  the 
same  reliance  as  the  Subordinate  Judge  has  placed  on  the  evidence 
of  Narain  Lall.  It  is  true  he  was  in  the  service  of  the  plaintiffs  in 
Nurpore,  but  since  the  sale  to  the  defendants  Nos.  1  to  3  he  has 
entered  their  service,  and  his  evidence  shows  that  he  is  their  strong- 
est partisan.  He  would  even  suggest  that  the  property  realised  at 
the  sale  more  than  its  value.    On  the  other  hand,  we  think  that 
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the  fart  that  the  Qt>Temment  reyeiiiie  asseesed  on  the  property  was       1902 
Es.  880-12  is  strong  evidence  to  show  that  the  value  of  the  estate  ^^^^ 
was  much  over  Es.  1,200.     We  also  do  not  agree  with  the  Sub-      Sihoh 
ordinate  Judge  that  the  deeds  produced  by  the  plainlifEs  to  prove    KiT^fiOLL 
instances  in  which  other  shares  in  the  same  estate   have  been  sold       Sahit. 
are  not  good  evidence  to  indicate  the  value  of  the  plaintifib'  prop- 
erty.    The  plaintiflFs'  witness,  Nandan  Singh,  a  co-sharer,  says  the 
patti  sold  and  his  patti  are  of  the  same  quaUty,  and  that  he  was 
prepared  to  bid  up  to  Rs.  10,000  or  Rs.  12,000  for  the  plaintitta* 
estate.     Other  witnesses  assess  the  value  of  the  property  at  the 
same  figure,  and  the  deeds  produced  by  the  plaintiffs  fully  support 
their  case  that  Bs.  1,200  was  a  very  inadequate  price  for  the  estate. 
We  cannot,  therefore,  agree  with  the  finding  of  the  Subordinate 
Judge  on  this  point,  but  hold  that  the  property  of  the  plaintifb 
was  sold  at  a  very  inadequate  price  of  Bs.  1,200,  its  real  value 
being  from  Es.  10,000  to  Es.  15,000. 

It  has  been  argued  for  the  respondents  that,  even  if  the  price 
of  the  property  was  inadequate,  it  rested  on  the  plaintiff  to  prove 
by  direct  evidence  that  such  inadequacy  of  price  was  the  result 
of  the  irregularity.  It  has,  however,  been  held  by  the  Pull  Bench 
of  this  Court  in  Lala  Mobaruk  Lai  v.  The  Secretary  of  State  for 
India(})  that  the  Privy  Council  did  not  intend  to  lay  down  any 
general  rule  in  all  cases  in  Macnaghten  v.  Mahabir  Pershad  Singh  (2), 
and  that  the  question  was  rather  one  of  fact  than  of  law  ;  and  in 
a  series  of  cases  since  disposed  of  by  this  Court,  it  has  been  held 
that  the  fact  thiit  the  inadequacy  of  the  price  is  the  result  of  the 
irregularity  may  either  be  established  by  direct  evidence  or  be 
inferred,  where  such  inference  is  reasonable,  from  the  nature  of  the 
irregularity  and  the  extent  of  the  inadequacy  of  price— (?ttr 
Buhsh  Lall  v.  Jawaliir  Singh{3)y  Sumomoyee  Debt  v.  Dakhina 
Bai\fan  Sanyal{4:),  Saadatmand  Khan  v.  Phul  Kuar{S)j  Jamini 
Mohan  Nundy  v.  Chandra  Kumar  Roy{Q)  and  Bhikari  JUisra 
V.  Surja  Moni  Pat  Maha  Dai  {7).  The  question  therefore  will 
be  whether,  if  the    irregularity  has  been  proved  in  this  case, 

(1)  (1885)  1.  L.  E.  11  Calc  200.  (4)  (1896)  I.  L.  E.  24  Calc.  291. 

(2)  (1882)  I.  L.  K.    9  Calc.  666.  (6)  (1898)  I.  L.  R.  20  AU.  412. 
(8)  (1898)  I.  L.  B.  20  Calc.  699.  (6)  (1901)  6  C.  W.  K.  44. 

(7)(1901)6C.W.K.  48. 
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i9oa       ^^  ^^^  established  by  the  pkmtifb  aare  sadi  as  either  go  dxreotly 
to  prove  that  the  inadequacy  of  price  was  the  residt  of  sQoh  irreg-' 
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SiKctH      ularity  or  sach  as  to  raise  the  reasonable  inference  that  it  waa 

Ni/iioui   the  result. 
Sahc. 

It  has  next  been  contended  on  behalf  of  the  respondents  that 

s.  8  of  Act  VII  (B.  C.)  of  1868  is  a  bar  to  the  present  suit, 
and  that  after  the  issue  of  the  sale  certificate  to  the  defendants,  it 
is  not  open  to  the  plaintiffs  to  contest  that  the  notices  required  by 
s.  6  of  Act  XI  of  1859  were  not  duly  served  and  posted.  In 
opposition  to  this  contention  reliance  is  placed  on  behalf  of  the 
appellants  on  the  Full  Bench  case  of  Lata  Mobaruk  Lai  v.  The 
Secretary  of  State  for  Indiai^^  in  which  it  was  held  by  a  majority 
of  the  Judges  that  a  non-compliance  with  the  provisions  of  s.  6  of 
Act  XI  of  1869  is  not  a  mere  irreguleurity  and  is  not  one  of  those 
errors  in  procedure  which  are  intended  to  be  cured  by  s.  8  of  Act 
Vn  (B.  0.)  of  1868.  In  that  case  the  non-compliance  with 
the  provisions  of  s.  6  of  Act  XI  of  1859  consisted  in  the  fact 
that  the  date  fixed  for  the  sale  in  the  notice  was  less  than  30 
days  from  the  date  of  the  affixing  of  the  notice,  and  thia^  was  held 
to  avoid  the  sale  and  not  to  be  a  defect  which  could  be  cured  by  the 
provisions  of  s.  8  of  Act  Yli  (B.  C.)  of  1868.  Thia  was  not  an  error 
in.  the  service  or  posting  of  the  notice,  but  a  defect  in  the  notice 
itself,  and  in  delivering  judgment  in  that  case  Mitter  J.,  after  hold-' 
ing  that  the  sale  was  null  and  void  because  it  could  not  have  been 
held  in  accordance  with  the  provisions  of  Act  XI  of  1859,  remark- 
ed :"  If  it  was  null  and  void,  s*  8  of  Act  VII  (B.C.)  of  1868  would 
not  make  it  valid  on  the  ground  that  the  purchaseor  has  obtained 
his  certificate.  This  section  only  cures  the  defects,  if  there  be  any, 
in  the  procedure  to  be  observed  regarding  the  service  and  posting 
of  the  notices  required  to  be  served  and  posted  under  the  Act." 
Nor  does  the  previous  case  of  Bal  Mokoond  Loll  v.  Jirju  Dhuu 
Itoy(2)  go  further  than  this.  In  that  case  it  was  held  that 
s«  8  of  Act  Vll  of  1868  merely  renders  it  unnecessary  to 
call  evidence  to  show  that  the  notice  itself  had  been  posted,  and 
it  is  still  necessary  to  show  that  the  contents  of  the  notice  are  such 
as  are  required  by  s.  6  of  Act  XI  of  1859. 

(1)  (1686)  I.  L.  B.  11  Calc.  300: 

(2)  (188^  L  L.  R.    9  Calc.  271. 
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iBth^  ease  of  6Mnd  Lai  Ray  y.  R^m  Janam  Mm»r{\)  the       y^2 
Privy  Cooncal  have  hdd  that  the  proviaona  of  s.  33  of  Aot  ^^^^^^i^^ 
XI  el  18d9  apply  ae  well  to  aooi  fllegality  as  to  an  irregularity,      Suigh 
aad  that  suoh  illegality  must  he  deeUred  and  epeoifled  in  the    Nn  Loll 
ikppeal  to  the  Ckminumoner.  ^^'^* 

In  the  present  case  the  irrdg^ukrity  in  the  serriee  and  posting 
of  the  notice  was  one  (A  the  grounds  taken  in  the  appeal  to  the 
ComiaisBioner. 

The  learned  Advocate-General  has  argtied  that  the  non-compli- 
anoe  wi^kh^  the  provisions  of  s.   6  of    Aot  XI  of   1859  in  this 
ease  amoaatedto  aoiillegalil^  and  not  nuarely  to  aniiregularity,  and 
his  argument  has  pirooeeded  on  the  -following  linee.    He  haa 
referred  us  to  the  cases  ef  AsAanuUak  v.   TrilochtM  Bagckif^)  and 
Stirro  Doyid  JBop  Chon^/iry  v.  ibthomei  Qau  C/u>wdhry{3).     The 
first  w^  a  suit  for  reooveocy  of  eeflses  against  certain  persons  in 
respect  of  a  kkhiraj  tennxe»  and  it  was  held  that  the  Landlord  was 
bound  to  prove  the   service  of  the  notice  under  s^  52  of  the 
Boad  Cess  Act,  and  that  the  presumption  of  s.  114,  clause   (e) 
of  the  Evidence  Aot  did  not  apply.    The  following  remark  of 
Mitjber  J.  in  ddivering  judgment  is  relied  on:     ''Where  under 
an    Act    certain  things  are    required  to  be    done    before  any 
liability   attaches   to  any  person    in  respect  of  any    right  or 
obligation,  it  is  for  the  person  who   alleges  that  that    liability 
has  been  incurred  to    prove  that   the  things  prescribed  by  the 
Act    have  been  actually  done."    The  second  was  the  case  of  a 
sale  of  a  patni  taluq  held  under  Regulation  VIII  of  1819,    and 
it  was  there  decided  that  failure  on  the  part  of  the  zamindar  to 
prove  due  publication  of  the  notices  required  by  s.  8  of  the  Regu- 
lation was  a  sufficient  ground  for  setting  aside  the  sale  under 
thetenns  of  s.  14  of  the  same  Regulation.    The  learned  Advocate- 
Qeneral  has  argued  that  the  case  of  a  sale  of  an  estate  for  arrears 
of  Government  revenue  is  analogous  to  these  two  cases,  and  that 
as  the  publication  of  the  notices  under  s.   6  of  Act  XI  of  1859 
i3  essential  to  the  validity  of  the  sale,  so  it  rests  on  the  person 
who  appears  to  support  the  sale  (the  auction-purchaser  in  this  case) 
to  prove  that  the  notices  were  duly  prepared,  served,  and  posted. 

(jl)  (18S8)  I.  L.  B.  21  CUo.  90i  (2)  (1886)  I.  L.  R.  18  Cftlc.  1^7. 

(8)  (1881)  L  L.  B,  19  C»lc  899. 
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1902        He  points  out  that    in  the  doonment,  exhibit  A^  the  attested 
„    ""^^        copy  of  the  robakari   of  the  Collector  of  Shahabad,  dated  5th 
Singh      August   1896,  which  directs  the  issue  of   a  notice  in  respect  of 
Net*Loi.l   arrears  of  revenue  of  the  instalment  of  March   1896,   and  in  the 
Sahu.       endorsement   of  the  service  of  the  notice  appearing  thereon  there 
is  no  mention  of  the  plcdntifis'  estate,  nor  anything  to  connect  the 
notice,  service    of  which  is   endorsed  thereon,   with  the  notice 
under  s.  6  of  the  Act  in  respect  of  the  plaintiffs'  estate,  dated  5th 
August  1896,  copy  of  which  has  been  filed  as  exhibit  J.     This 
latter  notice,  we  must  observe,  is  correct  in  form.    The  evidence 
of  the  Nazir  and  the  peon  is,  it  is  contended,  not  definite  enough 
to  connect  the  notice  served  with  the.  plaintiffs'  estate.    No  doubt 
there  is  this  flaw  on  the  face  of  the  robakari,  exhibit  A,  but  we  may 
observe  that  the  evidence  of  the  witness  for  the  plaintiff,  Thakur 
Lai,  goes  to  some  extent  to  cure  it  w:hen  he  says: —  *^  I  saw  the 
sale  proclamation  hung  up  on  the  south   side  of  the  Collector's 
Bench,    where  all  sale  proclamations  are  hung  up.    That  proc- 
lamation was  in  respect  of  Nurpore  Mujhowli." 

We  have  carefidly  considered  the  argument  which  has  been 
advanced,  but  we  are  unable  to  hold  that  there  is  authority  to 
support  it.  We  cannot  find  any  analogy  between  the  case  first 
relied  on  and  the  present  case.  In  that  case  the  landlord  was 
bo.und  to  show  that  a  certain  notice  had  been  served  before  his 
suit  for  cesses  could  succeed,  but  we  cannot  hold  that  the  purchaser 
of  an  estate  at  a  sale  for  arrears  of  revenue  is  in  the  same  position. 
In  the  case  of  a  sale  by  a  zamindar  of  a  patni  taluq  under  the 
Begulation,  the  zamindar  is  exclusively  responsible  for  the  observ- 
ance of  the  forms  prescribed  for  the  publication  of  notice.  The 
burden  of  proving  due  publication  is  entirely  upon  him,  and  in 
every  suit  brought  to  contest  the  legality  of  the  sale  he  has  to 
prove  the  due  observance  of  all  the  formalities,  even  if  the  plaintiff 
gives  no  evidence  in  support  of  his  plea  of  non-service.  And  the 
plea  of  non-service  or  of  any  informality  in  publication  may  be 
taken  at  any  stage  of  the  suit  or  even  for  the  first  time  in  appeaL 
The  notices  too  are  served  by  the  landlord's  servants  and  not  by 
the  Collector. 

In  the  case  of  a  sale  for  arrears  of  Government  revenue, 
the  notices  are  served  in  the  ordinary  way  through  the  officers  of 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SBRIBS.  13 

ike  Berenue  Ooxirty  and  the  presamption  under  b.  114,  daoBe   (e)       1901 
of  the  Evidenoe  Act  would  arise  in  respect  to  the  sendee  of  suoh  shbobtttov 
notices  until  the  contrary  was  proved.     The  onus  of  proving  that       Sihoh 
there  has  heen  irregularity  in  the  preparation,  service  or  posting    Nit  Loll 
of  the  notice  rests  on  the  person  who  seeks  to  have  the  sale  set 
aside,  and  s.  33  of  Act  XI  of    1859  provides  that  no  sale  shall 
be  annulled  by  a  Civil  Court  upon  any  such  ground,  unless  such 
ground  shall  have  been  declared  and  specified  in  an  appeal  made 
to  the  Commissioner  under  s.  25  of  Act  XI  of  1859.   There  appears, 
then,  to  us  to  be  no  analogy  between  the  present  case  and  the  case 
of  the  sale  of  a  patni  taluq. 

It  must  be  noticed  that  the  argument  which  the  learned  Advo- 
cate-General had  advanced  does  not  appear  to  have  suggested  it- 
self to  the  plaintiffs  in  the  Court  of  first  instance,  and  the  evidence 
adduced  fails  to  prove  any  omission  to  serve  or  post  the  notices 
under  s.  6  of  the  Act.  So  far  as  the  evidence  proves  anything,  it 
would  appear  to  raise  a  presumption  that  the  notices  were  served. 

We  are,  moreover,  unable  to  accept  the  contention  that  s.  8 
of  Act  Yn  of  1868  does  not  apply  to  the  serving  and  posting 
of  the  notices  under  s.  6  of  Act  XI  of  1859.  The  cases 
relied  on  to  support  the  opposite  view  do  not  in  our  opinion  go 
further  than  to  lay  down  that,  if  there  be  a  defect  in  the  notice 
itself  and  in  consequence  the  sale  be  held  under  circumstances 
under  which  it  could  not  have  been  held  in  accordance  with  the 
provisions  of  the  law,  then  that  defect  is  not  cured  by  s.  8 
of  Act  Vn  of  1868. 

On  this  last  ground  too  we  feel  bound,  therefore,  to  hold  that 
the  plaintiffs'  case  must  fail,  because  they  have  not  proved 
that  there  was  any  irregularity  or  illegality  in  the  issue  or  posting 
of  the  notices  under  s.  6  of  Act  XI  of  1859,  and  because  after 
the  issue  of  the  sale  certificate  to  the  purchaser,  the  provisions 
of  s.  8  of  Act  vn  of  1868  are  a  bar  to  their  success  on  the 
ground  which  they  set  forward. 

It  is  true  that  there  are  circumstances  in  this  case  which  render 
it  doubtful  whether  it  is  safe  to  presume  that  the  proper  formal- 
ities of  the  law  are  observed  in  the  Collector's  oflBoe  in  Arrah 
in  all  cases  of  sale  of  estates.  The  sale  of  the  5^  annas'  share 
d  the  plaintiffs'  estate  for  road  cess  on  the  20th  April  1896  has 
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1902       been  regarded  by  tke  liower  Oourt,  for  reasons  ghreA,  as  a  Abxa^ 

SheoeuttonJ  «ad  iho  aale  of  the  wii<de  estate  for  arrears  of  the  toad  oe^  and 

Singh      public  woris  oess,  which  seems  to  have  taken  place  on  the  14feh 

NBTioTi    June  1897,  that  is  to  say,  nearly  m  year  after  the  sale  x^hidi  is  in 

question  in  ihe  present  suit,  was  afterrards  set  aside  as  fcnegtilar 

under  s.  311,  OiTil  Plrooedure  Code,  by  the  Bevenu©  Officer  on 

the  7th  September  1897.     The  sales  in  both  these  instances  appear 

to  have  taken  place  without  the  knowledge  of  the  r^isteot^ 

proprietOTs,  and  there  id  little  doubt  that  the  sale  in  September 

1896  was  hdld  without  the  knowledge  of  the  present  plainti&. 

None  of  the  owners  of  other  shares  in  the  village,  who  would 

presumably  have  been  anxious  to  purehaso  the  plaintifEs'  share, 

appeared  to  bid,  and  the  bidding  at  the  sale  was  confined  to  a  lew 

mukhtears,  and  thwe  was  evidently  no  contest  between  them. 

We  do  not,  however,  find  that  the  plaintiffs  hate  made  ont  in 
this  case  that  their  co^sharers  ooUuded  with  the  purehasers  to  bring 
about  the  sale.  The  non-payment  of  the  arrears  was  no  doubt 
the  result  of  their  carelessness,  but  they  joined  afterwards  in  the 
appeal  to  the  Commissioner,  and  we  are  unable  to  believe  the 
evidence  of  plaintiffs'  witness,  Nandan  Singh,  that  at  the  time  of 
the  sale,  Bajrangi  Singh,  defendant  No.  4,  one  of  those  co-sharers, 
told  him  that  he  was  purposely  causing  the  property  to  be  sold 
and  purchased  by  Net  Loll  Sahu. 

The  case  is  in  our  opinion  one  of  undoubted  hardship.  A 
valuable  estate  has  been  sold  at  a  very  inadequate  price  for  an 
arreax  of  revenue  which,  in  comparison  with  the  total  revenue  on 
the  estate,  was  very  trifling.  The  law,  however,  does  not  give  to 
the  Civil  Courts  power  to  interfere  with  a  sale  on  the  ground  of 
hardship,  and  the  Commissioner  of  the  Division,  who  alone  had 
power  under  s.  26  of  the  Act  to  move  to  set  aside  the  sale  on  such  a 
ground,  has  not  done  so.  EQs  judgment  in  appeal  has  not  been 
laid  before  us,  and  we  do  not  know  what  reasons  may  have 
influenced  him  in  his  decision. 

We  feel  bound  to  hold  that  the  plaintiffs  have  failed  to  make 
out  a  sufficient  case  for  annulling  the  sale,  and  we  therefore  confirm 
the  judgment  and  decree  of  the  Subordinate  Judge  and  dismiss  the 
appeal  with  costs. 

M.  N.  R«  Jppeal  d%9mm$d. 


Digitized  by 


Google 


TCKi.  XXX.1  CALCUTTA  SIKHS.  15 


ABDUL  GANI  ,^ 

1901 


^'  Jmn^    17,  18, 

NANDLAL*  ^• 

iMterest^Mofiffaffe  lend— PenaUsf^Tncr eased    raie   of  iiAetui  from   date   {f 
defmmU^Comirmoi  AH  {IX if  2872)  #.  74r-^Aei  VI <f  1899,  #.  4. 

A  stipulAtaon  in  a  Ixmd  for  increased  interest  from  the  date  of  default  maj  be 
a  stipolatian  by  way  of  penalty,  and  the  Coorts  in  this  ooontiy  are  competent  to 
grant  equitable  relief  against  sach  stipulation,  independently  of  section  74  of  the 
Gentraet  Aei. 

The  def  endanty  Abdul  Ghmi,  appealed  to  the  High  Court. 

The  defendant  executed  on  ihe  Ist  December  1888  a  mortgage 
bond  in  favour  of  the  jJaintifi  for  B0.  950,  Btipolating  to  pay  ' 
interest  at  the  rate  of  1\  per  cent,  per  mensem  and  to  lep^Lj  the 
amount  by  the  11th  March  1889.  It  was  further  provided  in 
the  bond  that  ^^if  the  amount  be  not  paid  within  the  stipulated 
time,  the  interest  on  the  amount  of  loan  from  after  the  expiration 
of  the  fixed  time  should  be  charged  at  the  rate  of  5  per  o^xt  per 
mensem  up  to  the  date  of  ultimate  recovery." 

The  plaintiff  brought  the  present  suit  on  the  mortgage  bond, 
alleging  that  the  defendant  had  on  different  dates  paid  Bs.  866 
only,  on  account  of  principal  and  interest,  and  claiming  as  balance 
due  £s.  610-10-6  as  principal  and  Es»  2,553-10-0  as  interest, 
amounting  to  Rs.  3,164-4-6  in  all. 

The  defendant  denied  liability  under  the  bond,  alleging  non- 
receipt  of  consideration  and  contending  that  the  bond  was  a 
henami  transaction.  With  regard  to  the  stipulation  for  increased 
interest,  it  was  contended  that  the  said  clause  was  inserted  in  the 
bond  as  a  penalty  clause,  at  the  instance  of  the  gentleman  in 
whose  favour  the  deed  was  really  executed,  and  that  it  was  not 
contemplated  that  the  condition  would  ever  be  enforced. 

*  Appeal  from  Appellate  Decree  No.  294  of  1899,  against  the  decree  of  E.  O. 
Brake-Brocknian,  Esq.,  District  Judge  of  Gaya,  dated  the  8rd  of  September  1898, 
modifying  the  decree  of  Babu  Baroda  Prassana  Sfaome,  Subordinate  Judge  of  that 
^strict»  dated  the  11th  of  May  1896. 
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1902  The  Subordinate  Judge  overruled  all  tiie  objections  of  the 

Abdul^aiti  defendant,  except  as  regards  the  inoreased  rate  of  interest  In 
Nahdial.  '®K^^  *^  *^  question,  he  held  on  the  evidence  relating  to  the 
conduct  of  the  parties  in  respect  o£  payments  actually  made  after 
the  due  date  that  the  real  intention  of  the  parties  was  that  so 
long  as  the  defendant  voluntarily  made  payments  in  partial 
satisfaction  of  the  loan,  interest  would  be  charged  at  the  lower 
rate,  but  that,  if  the  defendant  failed  to  make  any  payment  at  all, 
or  discontinued  repayment  of  the  loan,  interest  would  be  charged 
at  the  higher  rate.  He  therefore  awarded  interest  at  the  lower 
rate  up  to  the  date  of  the  last  payment  made  by  the  defendant, 
and  at  the  higher  rate  on  the  balance  of  the  principal  for  the 
later  period.    The  total  amount  decreed  was  Es.  1,399-6-3. 

Both  the  parties  appealed  to  the  District  Judge.  The  appeal 
preferred  by  the  defendant  was  dismissed.  On  the  appeal  pre- 
'  f  erred  by  the  plaintiff,  which  related  only  to  the  interest  allowed  by 
the  Lower  Court,  the  District  Judge  held  that  the  inference  as 
to  the  intention  of  the  parties  drawn  by  the  Lower  Court  could 
not  be  upheld  so  as  to  override  the  dear  terms  of  the  bond.  He 
accordingly  decreed  the  suit  in  full.  Against  this  decision  the 
defendant  appealed  to  the  High  Court.  The  plaintifE  also  filed 
a  cross  appeal,  claiming  interest  at  the  higher  rate  up  to  the 
date  of  realization. 

Bahu  Saligram  Singh    and    Mouhi  Mustqfa    Khan    for    the 
appellant. 

Babu  Mahahir  Sahay  for  the  respondent. 

Cur.  adv.  rult 


Pbatt  Axm  MxT&A  JJ.  This  is  an  appeal  in  an  action 
1^  for  recovery  of  mortgage-money  due  on  a  simple  mortgage  for 
June  25.  jj^  950  dated  the  1st  December  1888.  The  money  was  repayable 
on  or  before  the  Hth  March  1889  with  interest  at  IJ  per  cent, 
per  mensem.  It  was,  however,  stipulated  that  "if  the  amount 
be  not  repaid  within  the  time  fixed,  the  interest  on  the  amount 
of  loan  from  after  the  expiration  of  the  fixed  time  should  be 
charged  at  the  rate  of  6  per  cent,  per  mensem  up  to  the  date 
of  ultimate  recovery.*'    The  defendant  paid  from  time  to  time 
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Bs.   1,5679  and  ilie  Buit  was  for  Bb.  610-10-6  as  principal  and       igot 
Ba.  2,653-10-0  as  interest.     The  Subordinate  Judge  gave    the  abduT^Oawi 
plaintiff  a  decree  for  Ills.  1,399-6-3,  oyermling  all  the  contentions  *• 

of  the  defendant  except  as  to  interest  after  the  due  date.  Both 
parties  appealed,  with  the  result  that  the  plaintiff's  daim  was 
decreed  in  full  by  the  District  Judge. 

The  only  point  that  requires  our  consideration  refers  to  the  rate 
of  interest  after  the  11th  March  1889.  The  contention  of  the 
defendant,  as  set  forth  in  his  written  statement  and  pressed 
before  us,  is  that  the  stipulation  as  to  interest  at  5  per  cent,  after 
the  expiry  of  the  due  date  was  a  penal  provision,  not  intended 
to  be  enforced,  and  the  plaintiff  was  entitled  to  have  interest  at 
only  a  reasonable  rate. 

It  has  been  held  in  Mackintosh  t.  (7roir(l),  Sajaji  Panhafi  v. 
Jfarw^i(2),  Nanjappa  v.  Nanjappa{S)j  Kitla  Chand  KyalY.  Shtb 
Chunder  Itop{i)  and  Eamestcar  Prasad  Singh  v.  jBoi  Sham 
Kishen(S)  that  a  provision  in  a  bond,  for  payment  of  interest 
at  an  increased  rate  from  the  date  of  the  bond,  on  failure  of  the 
debtor  to  pay  the  principal  with  interest  on  the  due  date,  always 
amounts  to  a  provision  for  a  penalty,  and  section  74  of  the 
Contract  Act  applies  to  the  claim  for  interest  at  an  increased  rate 
from  the  date  of  the  bond  until  realization.  If,  however,  the 
increased  rate  of  interest  is  stipulated  to  have  operation  only 
after  the  date  of  default,  the  provision  has  not  generally  been 
regarded  as  a  penalty.  We  may  refer  to  Deno  Naih  SarUh  v. 
Nibaran  Chandra  OhuckerbuUy(6)y  Bamendra  Boy  Chowdhury  v. 
Serajuddin  Ahamed  (7)  and  Minoo  Bepari  v.  Durga  Chum  Saha  (8) 
as  illustrating  .the  distinction  between  the  two  classes  of  cases. 

In  Umar  Khan  v.  Sale  Khan  (9),  which  came  before  a  Full 
Bendi  of  the  High  Court  at  Bombay,  all  the  previous  cases  were 
reviewed,  and  the  Court  came  to  the  condusiou  that  ^'  a  proviso 
for  retrospective  enchancement  of  interest  is  generally  a  penalty 
which  should  be  relieved  against,  but  that  a  proviso  for  enhanced 

(1)  (1882)  I.  L.  R.  9  Calc.  689.  (5)  (1901)  L  L.  R.  29  Calc.  48. 

(2)  (1889)  I.  L.  B.  U  Bom.  274.  (6)  (1899)  I.  L.  B.  27  Calc  421. 
(8)  (1888)  I.  L.  B.  12  Mad.  161.               (7)  (1898)  2  C.  W.  N.  284. 

(4)  (1891)  I.  L.  B.  19  Calc.  892.  (8)  (1898)  2  C.  W.  N.  888. 

(9)  (1892)  I.  L.  B.  17  Bom.  106. 
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1902       inierbfit  in  the  fntore  oannot  be  considered  Bd  a  penalty^  tinle&B 
^bduiTgaki  ^^  enhanced  rate  be  such  as  to  lead  to  the  cohdusion  that  it  ioonld 
^^  ^*  not  have  been  intended  to  be  a  part  of  the  primary  oohtfaet 

between  the  parties. 

The  covenant  as  to  interesi  in  the  bond  in  Pctrdhan  BhukJtan 
Lai  y.  Nursing  Dyal{])  was  very  similar  to  that  in  the  present 
suit,  and  Bampini  J.  in  that  ease  observed :  *^  The  stipulation  for 
increased  rate  of  interest  contained  in  the  bond  now  sued  on  map 
be  a  penalty;  but  is  not  necessarily  so  merdy  because  the  increased 
rate  is  an  exorbitant  one.  Whe&er  it  is  a  penalty  or  not  is 
rather  a  question  of  fact  than  one  of  law."  The  case  was  re- 
manded for  the  determination  of  the  question,  whether,  in  the 
circumstances  of  the  case,  the  stipulation  to  pay  increased  rate 
of  interest  was  not  really  a  penalty  against  which  a  Court  of 
Equity  ought  to  grant  relief. 

In  Detw  Nath  South  v.  Nibanan  Chandra  Chuckerbutty  (2) 
the  contract  was  to  pay  Bs.  20  annually  as  interest,  and,  in  default, 
to  pay  interest  on  the  consolidated  amount  of  the  principal  and 
Ps.  20  as  interest,  at  the  rate  of  Rs.  3-2  per  cent,  per  mensem. 
Jt  was  urged  for  thd  debtor  that,  having  regard  to  the  nature 
pf  the  contract,  the  Court  should  hold  on  equitable  principles  that 
it  was  not  enforceable,  and  that  the  plaintiff  mortgagee  was  entitied 
only  to  reasonable  compensation,  and 'Par  t^Aan  Bhukhan  Lai  y. 
iNarsing  Dyal{l)  was  relied  on.  Banerjee  J.,  in  dealing  with  the 
question,  said:  "Although  it  is  in  the  power  of  the  Court,  if  a 
proper  case  is  made  out,  to  refuse  to  enforce  a  clanse  in  a  contract 
;3uite  independentiy  of  s.  74  of  the  Contract  Act,  no  suet 
oasQ  has  been  made  ont."  Such  a  view  is  opposed  to  the  opinion  of 
the  Pull  Bench  of  the  Bombay  High  Court  in  Umar  Khan  v.  8ale 
Khan{3)  and  of  Eampini  J.  in  Pardhan  Bhukhan  Lai  v.  Narsing 
pyal{l).  Tho  Indian  Legislature  has  accepted  in  Act  VI  of  1899 
the  view  of  the  Bombay  High  Court  and  that  of  Eampini  J.  The 
Explanation  tos.  74  of  the  Contract  Act,  as  amended  by  Act  VI 
of  1899,  is  "  A  stipulation  for  increased  interest  from  the  date  of 
default  may  be  a  stipulation  by  way  of  penalty,"  and  illustration 

(1)  (1898)  I.  L.  B.  2Q  Calc.  800, 310.        (2)  (1899)  I.  L.  R.  27  Calc  421. 
(3)  (1892)  I.  L.  R.  17  Bom.  106. 
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(d)  runs  thus: — ^'A  gives  B    a  bond    for  the    repayment  of       iwa 
Us.  1,000  with  interest  at  12  per  cent,  at  the  end  of  six  months,  ^duxGim 
with  a  stipulation  that,  in  case  of  default,  interest  shall  be  pay-  ^ 

able  at  the  rate  of  76  per  cent,  from  the  date  of  default  This  is 
a  stipulation  by  way  of  penalty,  and  B  is  only  entitled  to  recover 
from  A  such  compensation  as  the  CSourt  considers  reasonable." 
The  increase  from  12  to  75  per  cent,  is  in  itself  sufficient, 
aoeording  to  the  illustration,  for  a  finding  that  the  stipulation 
is  penal  within  s.  74  of  the  Act. 

The  present  case  is  not  governed  by  Act  YI  of  1899,  but  we 
are  inclined  to  agree  with  the  views  expressed  by  the  Judges  of  the 
High  Court  at  Bombay  and  by  Eampini  J.  It  is  not  very 
material,  however,  whether  relief  be  granted  to  the  debtor  on 
equitable  considerations  or  by  the  application  of  s.  74  of  the  Con- 
tract Act.  In  Pardhan  Bhukhan  Lai  v.  Narsing  2)5tti/(l),  the 
learned  Judges  agreed  in  remanding  the  case,  .Ghose  J.  directing 
the  Court  below  to  consider  the  stipulation  as  to  interest  from  an 
equitable  point  of  view  and  Bampini  J.  to  consider  the  facts  and 
<arcumstaQces  of  the  case,  with  a  view  to  determine  whelh^  the 
stipulation  was  penal  within  the  Statute. 

In  the  present  case^  not  only  is  the  increased  rate  of  interest 
very  high,  but  there  is  some  evidence  to  show  that  the  stipulation 
was  inserted  to  ensure  prompt  payment  by  the  debtor.  The  Courts 
below  have  not  considered  the  case  from  the  point  of  view  that  pro- 
visions as  to  increased  interest  might  be  penal  or  that  relief  might 
be  granted  on  equitable  grounds.  If  it  be  not  strictly  enforceable, 
reasonable  compensation  should  be  granted  to  the  plaintiff. 

We  accordingly  remit  the  case  for  retrial  on  the  question  of 
interest  after  due  date.  As  the  appellant  has  been  partly  unsuc- 
cessful, we  make  no  order  as  to  costs. 

There  is  a  cross  appeal  on  behalf  of  the  respondent  as  to  interest 
from  the  date  of  the  decree.  We  need  only  draw  the  attention 
of  ihe  Courts  bdow  to  Rcutieswar  Proead  Singh  v.  Jtai  Sham 
SSshen  (2).  Interest  should  be  awarded  according  to  the  rde 
tlierein  laid  down. 

K.  N.  B. 

Case  reitianded, 
(1)  (1898)  I.  L.  R.  26  Calc.  800.  (2)  U^l)  I-  ^'  ^'  ^9  Calc.  48. 
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AGIN  BINDH  XJPADHTA 

1902  V. 


June  6, 9, 10  MOHAN  BIKRAM  SHAH.* 

&27. 

Deede,  interpretation  of -^  Grant,  construction  of— Grant  hy  toajf  qf  lea$&-^ 
"letemrart  moleurari" — Grant  for  life — Tenure,  permanent  and  hereditary-^ 
Grant  for  maintenance — Impartible  JEtaj^Declaratory  suit — Bengal  Tenane$ 
Act  {VIII  qf  1S8S),  tt.  106,  107, 109— Limitation  Act  (XV of  1877),  Sch* 
II,  Art,  14—Oiva  Procedure  Code  (Act  XIV  of  1882),  s.  876—MegiHra- 
tion  Act  (III of  1877)  w.  17,  49. 

A  grant  was  made  of  certain  villages  by  the  proprietor  of  an  impartible  Raj  to 
bis  wife,  in  ietemrari  mokurari,  at  a  fixed  annaal  rent,  the  deed  containing  the 
following  covenant:  **  I,  the  declarant,  or  any  representatives,  have  and  shall  have  no 
claim,  right  or  dispute  thereto,  except  the  aforesaid  reserved  rent." 

ffeld,  (1)  that  the  nse  of  the  words  'istemrari  mokurari  *  in  the  lease  was  not 
sufficient  to  create  a  permanent  and  hereditary  tenure ;  and 

(2)  that  the  words  excluding  the  claim  of,  or  right  of  interference  by,  the 
grantor  or  his  representative  did  not  necessarily  import  the  creation  of  a  permanent 
and  hereditary  tenure,  but  might  fairly  be  construed  as  only  to  mean  that  the  grantor 
or  his  representatives  would  not  have  the  power  to  disturb  the  grantee  during  her 
lifetime. 

The  defendant,  Agin  Bindh  Upadhya,  appealed  to  the  High 
Court. 

The  plaintiff,  Eaja  Mohan  Bikram  Shah,  as  owner  and  possessor 
of  the  Eamnagar  Baj  estate,  brought  the  present  suit  for  the 
adjudicatio'n  of  his  title  to  mouzah  Farsi  and  for  a  declaration 
that  the  defendant  had  acquired  no  perpetual  mokurari  right 
in  the  said  mouzah  and  that  the  latter's  purchase  of  a  leasehold 
interest  therein  would  become  inoperative  and  void  after  the 
death  of  his  predecessor  in  title,  Bani  Nowruchi  Eumari 
Debi. 

It  appears  that  on  the  22nd  March  1876,  Eaja  Perlhad  Sen, 
the  then  proprietor  of  the  Eamnagar  estate,  made  a  grant  in 
iatemrari    tnokurari  of  nine  mouzahs,  including  mouzah  Farsi,  to 

*  Appeal  from  original  Decree  No.  464  of  1900,  against  the  decree  of  Babn 
H.  0.  Mitra,  Additional  Subordinate  Judge  of  Chapra,  dated  the  17th  of  September 
1900. 
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his  second  wif  e,  Bani  NoTvraohi  Eumari  Debi,  the  terms  of  which       190S 
grant  are  set  out  in  the  judgment  of  the  High  Court.     Plaintiff  aowBikdh 
is  the  son  of  a  daughter  of  Eaja  Perlhad  Sen  by  his  first  wife,    ^'^^"^^ 
"who  had  predeceased  the  latter.    After  the  death  of  Baja  Perlhad      Mohait 
Sen,  there  was  litigation  about  the  estate,  and  finally  on  the      Saah. 
8th  April  1889,  a  suit  brought  by  the   plaintiff  against    Bani 
Nowruohi  Debi  was  compromised,  and  a  decree  passed  in  accordance 
with  the  terms  of  ekramamahs  mutually  executed  and  an  award 
submitted  by  arbitrators.    Under  this  decree  the  plaintiff  got  posses- 
sion of  all  the  disputed  properties,  with  the  exception  of  a  number 
of  mouzahs  which  were  allotted  to  Rani  Nowruchi  Debi  in  lieu  of 
maintenance,  and  which  were  to  remain  in  her  possession  during 
her  lifetime   without  any  power  of  transfer  or  mortgage.     These 
mouzahs  included  the  nine  villages  granted  to  Bani  Nowruchi  Debi 
by  Baja  Perlhad  Sen  by  the  deed  above  mentioned.     In  1890,  in 
execution  of  a  decree  obtained  by  one  Tej  Lachmi  Debi  against 
Bani  Nowruchi  Debi,  mouzah  Parsi  was  sold  and  purchased  by 
one  Chandi  Pershad  Singh,  who  again  sold  it  to  the  defendant  on 
the  22nd  September  1892.     In  April   1896,  in  the  course  of 
eadastral  survey  proceedings  held  under  the  Bengal  Tenancy  Act, 
the  defendant  got  his  name  recorded  as  tnok-jraridar  in  posses- 
sion of  mouzah  Parsi.    The  cause  of  action  for  the  present  suit 
was  accordingly  stated  to  have  accrued  on  the  24th  April  1896, 
the  date  of  the  aforesaid  entry.     The  suit  was  instituted  on  the 
19th  January  1900. 

The  Subordinate  Judge  decreed  the  suit,  and  the  defendant 
i^ypealed  from  that  decree. 

Babu  Karuna  Sindhu  Mookerjeey  Babu  Jkhoy  Kumar  Banerjee 
and  Moulavi  Mahomad  HdbihuUah  for  the  appellant. 

Babu  Nilmadhav  Bose^  Babu  8hib  Chandra  Pality  Babu  Jogendra 
Chandra  Ohose  and  Babu  Dwarka  Nath  Mitter  for  the  respondent. 

Cur,  adv.  vuU, 


PsATT  JJTD  MznA   JJ-    Baja  Perlhad  Sen  Bahadur  was       1903 
the  proprietor  of  the  impartible  estate  known  as  the  Bamnagar     j^^^^^ 
Baj  in  district  Ohamparan.     By  his.  first  wife,  who  predeceased 
him,  he  had  a  daughter,  and  the  plaintiff  (Baja  Mohan  Bikram 
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19<&       Shah)  is  her  oiily  son.    Baja  Fetlhad  Sen  had  t^^o  other  wives^ 

AoiiMBitmte  Eani  Bindubashini  Debi  and  Rani  Nowruchi  Kumari  Debi,  but 

Upadhya    he  had  no  issue  by  them.     On  the  22nd  March  1876  he  granted  ta 

MoHAit     Hani  Nowruchi  nine  villages  in  istemrari  mokurari^  reserving  an 

s'hah.^     annual  rent  of  Rs.  25a.     The  property  in  dispute  in  this  case  is 

moTizah  Farsi,  one  of  the  nine  villages.     One  of  the  main  questional 

discussed  bdbre  us  refers  to  the  nature  of  thii»  tstetnrari  mokurari 

grant. 

Raja  Perlhad  Sen  died  on  the  18th  September  1879,  leavifiig 
him  surviving  the  plaintilE  (his  grandson)  and  Ranis  Bindubashini 
and  Nowruchi.  By  virtue  of  his  will  dated  the  31st  August  1876^ 
the  grant  of  the  probate  of  which  was  contested  by  Rani  Nowruchi^ 
the  plaintiff  is  now  the  proprietor  of  the  Ramnagar  Raj.  The 
question  of  the  genuineness  of  the  will  was  disposed  of  in  favour 
of  the  plaintiff  by  the  High  Court  on  the  28th  February  1887  oa 
the  ^peal  of  Rani  Nowruchi  Debi.  An  unsuccessful  attempt  waa 
tiiereaftermade  by  Rani  Nowrudii  to  appeal  to  the  Privy  Ooun<al, 
but  her  application  for  leave  to  appeal  was  dismissed  on  the 
10th  August  1888. 

During  the  pendency  of  the  litigation  for  the  probate  of  ther 
will  of  Raja  Perlhad  Sen,  his  widows  (Ranis  Bindubashini  and 
Nowruchi)  obtained  possession  d  his  estate,  and  on  the  death  of  Rani 
Bindubashini  in  1886,  Rani  Nowruchi  as  the  surviving  widow  ol^- 
tained  possession  of  the  entire  estate.  After  the  decision  of  the  High 
Court  in  the  case  for  probate  of  the  will  of  Raja  Perlhad  Sen,  the 
plaintiff  sued  Rani  Nowruchi  (suit  No.  8  of  1888)  in  the  Court  of  • 
the  first  Subordinate  Judge  of  Saran  for  recovery  of  possession  of 
the  estates  for  mesne  profits  and  for  adjudication  of  his  right  to 
recover  rent  of  the  nine  villages  granted  to  her  by  the  deed  dated 
the  22nd  March  1876. 

On  the  6th  November  1888,  Jamoonia  and  Parsonni,  two  out 
of  the  nine  villages,  were  sold  in  execution  of  the  decree  for  costs 
obtained  by  the  plaintiff  against  Rani  Nowruchi  in  the  High  Court. 
The  plaintiff  purchased  Jamoonia,  but  Parsonni  was  purchased  by 
a  third  person.  Rani  Nowruchi  had  also  other  debts  to  pay,  and 
then  th^e  was  her  liability  to  the  plaintiff  for  mesne  profits.  But 
she  was  entitled  to  have  suitable  maintenance  from  her  husband's 
estate. 
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'  In  this  aiate  ol  things  tha  plaintiff  and  Bani  Nowrao&i  bamo,       1902 
and  Tery  prc^^egrly,  to  tenps,  and  two  ekramamaha  were  executed—  aoih^kdb 
one  bj  the  plaintiff  on  the  28th  Noyember  1888  and  the  other    Upadhta 
l^  Sttu  KovTochi  on  the  25th  Detember   1888,  in  whioh    the     mohak 
te]:m8  of  the  arrangements  between  the  parties  were  set  ont     But     ^^bak 
t^ro  were  some  matters  as  to  whioh  the  parties  could  not  agree^ 
and  reference  was  made  to  certain  arbitrators  at  to  these.    The 
wb^^t(»rs  decided  these  disputed  matters  on  the  2l8t  and  22nd 
Ffdinrofioy  1889,  and  submitted  an  award  whioh  was  accepted  by 
the  i>aTties  and  a  petition  of  compromise  was  filed  in  Court.     On 
the  8th  April  1889,  the  First  •  Subordinate  Judge  of  Saran  passed 
his  decree  in  the  suit  (8  of  1888),  in  terms  of  the  ekramamahs  and 
the  award  of  the  arbitrators  whic^  were  embodied  in  the  petition  of 
compromise  duly  signed  by  both  parties.     The  effect  of  these 
docnments  on  the  rights  of  the  parties  to  the  Tillage  Parsi  is  one 
of  tiie  important  matters  for  decision  in  this  appeal. 

CSiautuiani  Tej  Tiaehmi  Debi,  widow  of  one  Qiriraj  Sen  who 
lu^  dfui^ed  at  (me  time  to  be  the  heir  of  Baja  Perlhad  Sen,  had  a 
decree  for  money  against  Banis  Bindubashini  and  Nowruchi.  In 
execution  of  this  ,dwi^  she  put  up  for  sale  two  of  the  nine^ 
villages,  ruL,  Gidha  and  Parsi,  with  the  description  that  they  wer^ 
in  tike  possession  of  the  judgment-debtor,  Eani  Nowruchi,  for  her 
maintouinoe  fear  Hfe.  Both  the  villages  were  sold  and  were 
purdiased  by  Babu  Chandi  Pershad  Singh — Gidha  for  Es.  676 
«^  Pass!  for  Es.  825.  The  sale  was  confirmed  without  opposi- 
^W  on  the  IZtti  September  1890.  On  the  22nd  September  1893 
the  defe^dant^  Agin  Bindh  Upadhya,  purchased  the  Tillage^  &:om 
Babu  Ghandi  Pershad  Singh.  The  price  stated  in  the  oonTeyance 
wasBs.  7,Q00. 

Shortly  softer  the  purchase,  there  were  proceedings  for  cadastral 
survey  under  Chapter  X  of  the  Bengal  Tenancy  Act,  and  it 
appears  from  a  paper  called  the  Dispute  list  of  Mouzahs,  wherein 
one  Mahomed  Ibrahim  is  described  as  the  first  pariy  and 
A.gin  Bindh  as  the  second  party,  that  there  was  a  dispute  as  to 
village  Parsi,  and  the  Eevenue  Qfficer  directed  that  Parsi  should  be 
recorded  as  mokurari  in  possession  of  Agin  Bindh.  In  the  record 
ti  rightS'finally  framed  and  puUished  under  s.  lOd,  sub^^ection  (2) 
of  the  Bengal  Tenancy  Act  on  the  24th  Aj^ril  1896,  Paipi  waif 
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1903       recorded  as  the  perpetual  mokorari  of  Agin  Bindh  TTpadhya.    As 

AgikButdh  regards  the  other  mouzah,  Gidha,  the  plaintifE  filed  in  time  an 

Upadhya    objection  and  it    was    successful.     The  defendant  Agin  Bindh 

MoHAK      appealed  against  the  order  of  the  Bevenue  Officer  as  to  Gidhay 

SflAH^     ^^^  ^^  ^^  ^^^  informed  of  the  result  of  the  appeal.     It  was, 

we  are  told,  pending  before  the  Special  Judge  at  the  time  of 

the  trial  of  the  suit  which  has  given  rise  to  this  appeal. 

On  the  19th  January  1900,  the  plaintiff  instituted  the  suit  now 
in  appeal  for  a  declaration  that  the  defendant  had  no  perpetual 
mokurari  right  in  Farsi,  and  that  the  defendant's  purchase  had  no 
effect  except  daring  the  lifetime  of  Eani  Nowruohi  Debi.  The 
cause  of  action  was  alleged  to  have  accrued  on*  the  24th  April 
1896,  the  date  of  the  publication  of  the  record  of  rights  containing 
the  defendant's  name  as  perpetual  mokuraridar  of  village  Parai. 

The  defendant  pleaded  that  the  grant  of  Eani  Nowruchi  was 
of  a  permanent  character  and  set  up  an  instrument  called  a 
Badarathpatra  bearing  date  the  25th  Basakh  1300  F.S.  (26th 
April  1893),  alleged  to  have  been  executed  by  the  plaintiflE,  by 
which  he,  on  receipt  of  a  premium  {nazarand)  of  Rs.  600,  had 
admitted  the  defendant  to  be  the  holder  of  a  mokurari  tenure, 
lasting  from  generation  to  generation,  both  in  male  and  female 
lines.  The  plaintiff  denied  the  genuineness  of  this  document  as 
well  as  of  the  two  farkhatia  or  rent  receipts  filed  by  the  defendant 
to  prove  the  plaintiff's  recognition  of  the  defendant's  purchase. 

If  the  aadarathpatra  is  admissible  in  evidence  and  is  a  genuine 
instrument,  the  plaintifi's  suit  must  fail,  and  it  will  not  be  necessary 
to  go  into  the  other  questions  already  adverted  to  and  discussed 
at  the  Bar. 

The  Subordinate  Judge,  on  the  plaintiff's  objection  as  to  the 
admissibility  of  the  sadarathpaira  in  evidence,  held  that,  though 
it  was  not  stamped  and  registered  according  to  the  Acts  in  force, 
it  could  be  admitted  as  a  document  of  recognition  of  the  defen- 
dant's purchase  of  the  interest  of  Bani  Nowruchi ;  but  at  the  same 
time  he  came  to  the  conclusion  that  it  was  palpably  a  forged  and 
fabricated  document.  He  also  held  that  the  farkhatia  were  not 
genuine. 

We  shall  first  of  all  deal  with  the  aadarathpatra.  The 
material  portion    of   this  document  runs  thus :    **  The   Hakur 
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(plaintifF)   also  admits  you  (defendant)  as  representative  of  the       190S 
moknraridar  (Bani  Nowruohi)  and  appoints  you  as  a  mokuraridari  leiKBinc 
and  gives  thk  in  writing  that  yon  and  your  children^  genention     ^^^^^^^ 
after  generation,  both  in  male  and  female  lines,  should  oontinna  in     Hohav 
possession  and  oocnpation  of  the  said  villages.''    The  doooment      saam. 
not  only  recognises  the  defendant  as  a  pnrohaser  of  the  mokorari 
light  of  Eani  Nowniohi,  hot  also  oreates  a  perpetual  mokurari 
right  in   his  favour.    It  declares  as  well  as  creates  a  right  to 
immoveable  property,  and  is  both  a  confirmatory  lease  as  well  as 
a  lease  for  a  term  exceeding  one   year.    The  document  clearly 
comes  within  s.  17  of  Act  III  of  1877,  and  being  unr^;istered 
is  inadmissible  under  s.  49  of  the  Act. 

We  are  also  of  opinion  that  the  Badarathpatra^  as  well  as  the 
/arkhatis  filed  in  support  of  the  defendant's  story  of  recognition 
by  the  plaintifE  are  not  genuine.  The  very  fact  of  the  scuiaraih' 
jkiira  being  unstamped  and  unregistered  creates  grave  doubts  as 
to  its  genuineness.  In  the  year  1893,  as  in  the  few  previous  yeans, 
the  defendant  was  openly  siding  with  the  plaintiff's  enen^ies  and 
helping  them.  He  was  the  principal  servant  of  Bani  Nowruehi, 
who  was  hostile  to  the  plaintiff  at  least  until  November  1888. 
The  compromise  recorded  by  the  decree  in  suit  No.  8  of  1888  was 
not  followed  by  friendly  feelings.  Eani  Nowiuchi  and  the  defend- 
ant both  sided  with  Ghantaria  Fadomraj,  son  of  Gtiriraj,  a  claimant 
to  the  Baj  estate,  and  she  was  actually  residing  in  the  same 
house  with  Fadomraj  and  his  mother,  Tej  Tjachmi  DebL  The 
claim  of  Qiriraj  to  the  Bamnagar  Eaj  was  f ollowed,  shortly  after 
his  death,  by  a  suit  by  his  son  Fadomraj  against  the  present 
plaintiff  in  the  Court  of  the  First  Subordinate  Judge  of  Saran,  and 
it  was  numbered  48  of  1891.  It  has  been  abundantly  proved, 
nowithstanding  the  defendant's  denial,  that  in  this  litigation  he 
and  the  Bani  were  openly  helping  Fadomraj.  On  the  26th 
April  1893,  the  date  which  tl^e  sadareUhpaira  bears,  the  trial  was 
being  actually  proceeded  with  at  Ghapra,  and  it  is  not  probable  that 
the  plaintiff  would  at  this  time  execute  for  Bs.  600  only  a  deed 
in  favour  of  his  avowed  enemy,  confirming  or  creating  a  perpetual 
tenure,  when  according  to  the  defendant  himself  his  profit  from 
the  two  mouzahs  was  a  little  less  than  Bs.  1,000.  He  let  them 
out  in  ticca  to  Mr.  Murray  for  Bs.  1,000  on  a  bonus  of  Bs.  600. 
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1902       liBBs  than  five  jrattrs  before^  ike  grantor's  legal  repreaentative  and 

AonTfirNSK  ^^  grantee  declared,  a»  will  presently  appear,  in  their  respeotiya 

Upadmta    ekraraamahjs^  that  the  grant  was  for  maintenanoe  and  for  life  only> 

MoHAv     and  a  f amilj  arrangement  on  this  basia  was  arrived  at  and  in.-* 

Sili^^     oorporated  in  a  decree  of  Court,  and  now  without  any  esteBsiUe 

reason,  a  person  who  is  oomparatiyely  a  stranger  and  who  oould 

not  possibly  at  the  time  have  any  influence  over  the    plainti|F 

madd  him    exeoote   an    instrument   superseding    the   coTenaata 

incorporated  in  the  decree. 

Bamkritarth  Lai  is  said  to  have  engrossed  the  sadarathpatra^ 
but  he  was  dead  before  it  was  produced  in  the  Court  of  the  Revenue 
Officer.  His  son,  Mathura  Pershad,  however,  denies  that  the  hand- 
writing was  his  father's,  and  he  says  that  his  f ath^  was  at  the 
date  of  the  deed  ill  and  was  not  at  Bamnagar,  where  the  executant 
was  then  admittedly  residing.  The  defendant  himself  has  made 
inconsistent  sta^mentsas  to  &e  preliminaries  leading  to  die  fixing 
of  the  bonus  and  the  settling  of  the  terms  of  the  covenant  as  to 
p^rman^QK^y.  The  draft  was  made  at  the  meeting  for  the  eseou^ 
tion  of  the  deed,  then  and  there,  in  a  short  time.  The  witness 
Bamsaran  Lai  had  gone  there  for  a  receipt  and  saw  the  ezecutioR 
of  Ihe  deed,  but  he  did  not  know  then  of  tibie  oase  of  Padomia  j 
i^wnsttheplaintifi,  a  palpable  falsehood.  He  saw  that  the  pay- 
ment of  Bs.  500  was  entered  by  Bamkriitearth  lial  in  the  aocount 
book,  bmt  the  book  has  been  produced  and  it  does  not  omtain 
the  entry.  Boldeo  Singh  had  gone  to  the  place  for  payiijig 
his  respects  to  the  plamtiff.  Q^ovind  Upadhya,  a  man  4€icp 
m  debt  and  a  ohanoe  witness,  saw  the  exeoutioiK  d  a/arj!;hati. 
Wa  cannot  but  discard  the  testimony  of  such  witnesses.  The 
rebutixng  evidence  on  behalf  of  the  plaintifE  is  no  doubt  not  very 
strongs  but  that  eyidenGe  is  flq,iqM)rted  by  the  {ffobabilities  of  the 
case  and  the  books  of  account.  The.  absence  of  the  plaintiff  from 
the  witness  box  has  been  commented  upon,  but  we  know  what  the 
habits  and  practices  of  persons  of  the  plaintiffs  po6itio;n  are  in  this 
country.  They  are  always  reluctant  to  give  their  dq)ositions 
even  in  true  cases,  and  we  are  not  always  prepared  to  draw  adverse 
ioferences  against  them  for  their  non-attendance,  when  the  opposite 
party  on  whom  lies  the  burden  fails  to  make  out  B,prltnd  facie  case 
by  evidence  of  a  reliable  character.    We  .find  no  reason*  to  differ 
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from  the   Court  below  in  its  efstnute  of  the  eTidenoeis  to  the       i9oi 
mdoi^athpatru  and  ihQfarkhaUB,  AouTbiwom 

LeaTing  aside  tliese  documents  as  unproved,  the    questions    ^'^^■'^ 
fwr     our     consideration     are — (1)    That    the    suit  was   barred     Hohut 
by  the  rule  laid  down  in  Art.  14  of  the  Second  Schedule  of  the     ^.^ 
Limitation  Act ;  (2)  that  the  order  of  the  Beyenue  Officer  direct- 
ing   that   the    defendant    should   be  recorded  as  a  permanent 
mokuxaridar  had  the  effect  of  a  decree  under  ss.  106  and    107 
of  the  Bengal  Tenancy  Act  and  the  matter    could     not   be 
reagitated;  (3)  that  the  grant  made  by    Baja  Ferlhad  Sen  to 
Bani  Nowruohi  was  permanent ;  (4)  that  the  petition  of  oompromise 
and  the  decree  in    suit  No.  8  of  1888  had  not  the    effect  of 
superseding  the  original  grant  and  converting  the  permanent 
grant  into  one  for  life ;  and  (5)  that,  at  all  events,  the  suit  was  not 
a  fit  one  for  a  declaratory  decree. 

The  object  of  the  suit  was  not  to  have  set  aside  any  order  of 
the  Bevenue  Officer  acting  under  Ohapter  X  of  the  Bengal 
Tenancy  Aot.  The  plaintiff  asked  for  a  dedazation^  and  it  was 
not  necessary  for  him  to  have  any  order  set  aside  to  enaUe  him 
to  get  relief.  The  suit  was  one  coming  strictly  within  the 
provisions  of  s.  109  of  the  Bengal  Tenancy  Ask — to  hare  a  dedans 
tion  that  an  undisputed  entiy  in  the  khawaii  and  the  khatian 
was  erroneous.  We  do  not  see  how  Art.  14  of  the  Second 
Schedule  of  the  Limitatiofn  Act  can  have  any  application  to  the 
present  case. 

The  cerrified  copy  of  the  order  of  the  Bevenue  Officer  set  out 
at  pages  118  and  119  of  the  paper-book  bears  no  date,  and  it  does 
not  appear  that  it  was  passed  in  a  proceeding  under  s.  106  of  the 
Bengal  Tenancy  Act.  The  plaintiff  was  no  party  to  the  proceed- 
ing, amd  the  real  matter  in  dispute  between  him  and  the  defend** 
ant  was  left  open  by  the  Bevenue  Officer  to  be  decided  in  a  Civil 
Court.  The  defendant  has  not  even  attempted  to  show  how  the 
first  party  (Mohomed  Ibrahim)  in  the  proceeding  before  the 
Bevenue  Officer  was  connected  with  the  plaintiff.  It  is  remarkable 
that  the  plaintiff  could  and  did  come  in  time  to  object  to  the 
record  as  to  Gidha,  the  other  village  held  by  the  defendant,  and 
be  was  successful.  It  is  also  worthy  of  note  that  the  Bevenue 
Officer  directed  that  village  Parsi  should  be  entered  as  ^^  mokuraii 
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1902  in  the  posseeslon  of  Agin  Bindh."  In  one  part  of  the  order  the 
AoinBikdh  ''^ordB  ** iatemrari  mokurari '* occurring  in  the  sadarathpaira  are 
incidentally  referred  to,  but  the  ordering  portion  is  confined  to 
the  word  mokurari  only.  In  the  khatian^  howeyer,  we  find 
the  words  "perpetual  mokurari."  The  order  of  the  Revenue 
Officer  was  in  itself  innocuous,  but  the  record  in  the  khatian 
affected  the  plaintiff's  future  right  to  possession  after  the  death 
of  Rani  Nowruchi.  We  therefore  overrule  the  second  conten- 
tion of  the  appellant. 

We  are  also  of  opinion  that  this  is  a  fit  case  for  the  grant  of 
relief  by  a  declaratory  decree.  A  cloud  has  been  thrown  over 
the  plaintiff's  title  to  resume  the  grant  after  the  death  of  Rani 
Nowruchi.  The  defendant  had  produced  documents  before  the 
Revenue  Officer  which  might  affect  the  plaintiff's  future  right, 
and  the  entry  in  the  record  of  rights  might  prejudice  the  plaintiff, 
if  it  was  not  timely  corrected. 

The  grant  to  Rani  Nowruchi  by  her  husband  was  made  on 
the  22nd  March  1876,  as  we  have  seen,  of  nine  villages  in 
istemrari  mokurari  at  a  fixed  rental  of  Rs.  250  per  ftumim  It  is 
in  the  following  words  : — 

"  I  am  Baja  Ptnrlhad  Sen  Bahadur^  proprietor  of  tappai  Bftmnagar,  Jamanli, 
half  of  tappa  Chingwon,  talaka  Jamira,  pergannah  Majhowa,  appertaining  to 
Bamnagar  Raj,  diitrict  Cbamparan,  within  Sobe  Behar. 

"Whereas  I,  the  declarant,  have  oat  of  my  free  wiU  and  accord  granted  the  nine 
monzaha  apedfied  below,  situated  in  tappas  Bamnagar,  Jamanli  and  Chingwon 
andtalnka  Jamira,  pergannah  Majhowa,  appertaining  to  Bamnagar  Baj  as  per 
foor  boundaries  specified  below,  held  and  possessed  by  me  up  to  this  moment 
without  co-partnership  of  anybody  and  possession  of  any  other  person  and  am 
appropriating  the  proceeds  thereof,  in  istemrari  mokurari  to  Nowruchi  Eumari  Debi 
my  second  wife,  at  an  annual  teat  of  Be.  250  of  the  imperial  coin  by  all  means 
complete  and  put  her  into  the  possession  and  occupation  of  the  mousahs  speeifled 
below,  the  mokurari  properties,  for  this  reason  I,  the  declarant,  being  in  sound  state 
of  body  and  mind,  do  make  this  trustworthy  declaration  and  give  in  writing  that 
the  said  Maharani  should  continue  in  possession  and  occupation  of  the  said  mouzahs 
as  istemrari  mukuraridar  and  appropriate  the  produce  thereof  and  pay  to  me,  the 
declarant,  Bs.  250,  the  aforesaid  reserved  mokurari  rent  as  per  specification  given 
below,  year  after  year,  without  any  objection.  I,  the  declarant,  or  any  represent- 
atives have  and  shaU  have  no  claim,  right  or  dispute  thereto,  except  the  aforesaid 
reserved  rent.  For  this  reason  these  few  words  are  executed  in  the  form  of  an 
istemrari  mokurari  deed  that  they  may  be  ^  use  when  required." 
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There  are  no  words  of   inheritanoe  in  thisdoonment  muok       leos 


s&^naslan  bad  nasian^  tcatan  bad  watan^  mind  furtand  or  putra  ^g^y  bikdb 
patdradi  krame,    ordinarily  ooourring    in  instruments    creating    Ufadhta 
hereditary  interest.    The  contention  of  the  learned  vakil  for  Uie      Uoram 
defendant  appellant  is  that  the  words  iatemrari  tnokurari  are  in       ^^ 
themselyes  safSdent  to  create  a  permanent  tenure  at  fixed  rent, 
and  that  the   additional    words  naskm  bad  nasian^  etc.,  though 
frequently  used,  are  unnecessary.    His  further  contention  is  that 
the  words  Tised  in  the  last  part  of  the  deed— >^*  I,  the  declarant, 
or  any  representatiyes,  have  or  shall  have  no  claim  or  right  or 
dispute  thereto  (grantee's  possession  and  occupation  and  appro- 
priation  of  the  produce)   except  the  aforesaid  reserved  rent"— 
indicate  that  the  grantor  intended  to  create  a  perpetual  tenure, 
and  that  these  words  read  with  the  words  istemrari  tnokurari 
make  the  interest  of  the  grantee  transferable  and  heritable. 

The  words  istemrari  and  tnokurari  are  both  of  Arabic  origin, 
and  literally  they  mean  continuous  (rxmning)  and  fixed.  But 
what  is  their  meaning  when  used  together  as  a  compoimd  and 
applied  to  intermediate  tenures  ?  They  might  mean  continuous 
or  permanent  during  the  lifetime  of  the  grantee  or  permanent 
as  regards  hereditary  descent.  LHanand  Singh  v.  Munorut\jun 
Singh  (1)  and  lilshi  Per  shad  Singh  v.  £am  Narain  Singh  (2)« 
Their  lexicographical  meaning  is,  therefore,  of  littie  use  to  us,  as 
observed  by  the  Privy  OouncU  in  Tuhhi  Fershad  Singh  v.  JRan^ 
Narain  Singh  (2).  We  have  to  see  to  the  customary  meaning 
of  the  words  as  established  by  judicial  dedsious. 

Permanent  intermediate  tenures  at  fixed  rent  were  unknown 
or  were  seldom  recognised  in  India  under  the  Mahomedans,  and 
the  British  Gbvemment  were  at  first  reluctant  to  recognise  them. 
The  Bengal  Code  of  1793  passed  by  the  Government  of  Lord 
Comwallis  was  decidedly  against  their  creation  (Eegulation 
XLIY,  s.  2).  The  prohibition  was  repeated  in  B.egulation  L 
of  1796,  s.  2,  and  Emulation  XLVII  of  1803,  s.  2.  The  pro- 
prietors  of  revenue-paying  estates  were  first  permitted  to  create 
them  by  Emulation  Y  of  1812,  s.  2,  and  Begulation  XYIIl 

(1)  (1878)  18  B.  L.  R.  124, 188.        (2)  (1886)  I.  L.  K.  12  Ctlc.  117, 180. 
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1902       of  I8I29  8.   2«    And  as  xi^;ard0  texmrefi  tedbnioaily   known  as 

AojiTSanm  P^^h    darpatni    and   sepatniy   they    were    first   recognised    bjr 

ifi^TA    JELeg^Him    YJII  of    1819.      There  is    no  reference  in  these 

MoHAir      Begolations  to  idefwari   mokurari   tenures.     Ss.    16    to  Id   of 

SoAsu       Begalation  VHE  of  1793  refer  to  mokw*€iri  and  igtemrari  proprie^ 

^ar^  r^hts  held  directly  tmder  the  Qovemment.    The  words  are 

aorwltere  defined.    They  seem  to  hare  been  used  as  interchangeable 

ezpressioiis,  and  might  a^ly  to  a  grant  for  life  as  well  as  heritable 

gfvats. 

The  deciaionB  of  the  Sadar  Dewam  Adawlat  at  Calcutta  and  of 
the  High  Court  and  the  Privy  Council  as  to  the  meaning  of 
the  expression  istemrari  mokurari  were  reviewed  in  Tuhhi  Pershad 
Bingh  v.  Ram  Narain  8ingh{l).  The  decisions  of  the  High 
Court  at  Calcutta  in  ZakAu  Kowar  v.  Bot/  Sari  Krishna 
Sing  (2)and  Rqja  Ram  Narain  Singh  v.  Amir  Khan  dated 
tl»  4th  September  1877  (unreported)  were  overruled,  and  their 
Lordships  thus  suiomed  up  their  judgment :— **  After  this  review 
of  the  decisions  their  Lordships  think  it  is  established  tiiat 
the  woods  ^igtemrari  m(Aurari*  in  a  patta  do  not  per  se  oonvey  an 
estate  of  inheritance,  but  they  do  not  accept  the  decisions  as 
establishing  that  suohian  estate  caxmot  be  created  without  the 
additionofthe.otherw<»:ds  that  are  mentioned^  as  the  Judges  d6 
not  i9eem  to  have  in  their  minds  that  tl^  other  terms  of  the 
instrument,  the  circumstances  under  which  it  was  made  or  the 
fiabsequent  conduct  of  the  parties,  might  show  the  intention  with 
sufficient  certainty-to  enable  the  Courts  to  pronounce  that  the  grant 
was  perpetual. "  They  added:— "As  has  been  said,  their  Lord- 
ships, Ixaving  regard  to  the  customary  meaning  of  the  words,  as 
established  by  the  decisions  which  have  been  noticed,  are  of  opinion 
that  they  do  not  convey  an  estate  of  inheritance  in  this  case." 
In  Beni  Per  shad  Koeri  v.  Budh  Nath  Roy{S)^  their  Lordships 
repeated  what  they  had  said  in  Tukhi  Pershad  Singh  v.  Ram 
Narain  Singh{l)  ui  the  sentence — '^An  istemrari  mokurari  tenure 
is  not  necessarily  a  perpetual  hereditary  tenure." 

(1)  (1885)  I.  li.  B.  12  Calc.  117, 180. 

(2)  (1869)  8  B.  L.  B.  A.  C.  226;  12  W.B.  8. 

(8)  (1899)  I.  L.  -B.  27  Ciac.  166, 165 ;  L.  B.  26  I.A.,  216. 
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It  hms  bee&  eratonded  befell  UB  tiittt  th^Temitfkt  of  ^  1908 

-Coa&dl  as  to  the  effeet  of  tiie  we  of  tlie  worcU  httmttari  m$kmari  j^g^pSiypi 
^nthottt  wotds  of  isheritanoe,  «ath  as  Mrtm  i«(^  fuiiAm,  eto^  moit    ^i^abeta 
be  tead  as  r^em^g  to  grantft  for  xnaintenattoe,  whioh  tstBpritnd     JHtJmx 
fieie  ^  file  only.    Biit  we  see  &o  reaaon  for  suoh  a  limttaUoa.     ^|^^ 
Tke  ol^eot  of  the  grants  Sn  thid  last  ttv^  oaaes  nugbt  be  the  main- 
teaaajftce  of  the  grantees,  but  the  grants  themselfw  4id  notsspreBsly 
Mfier  to  tiie  maintenance  of  the  grantees  a*  the  pturposes  of  the 
gns^    Iti  LOanand  Sinffh  v.  MuMrunjun  Sin§k{l)y  the  tenure 
created  was  ghatwal!,  but  wh«i  speaking  of  fiie  words  ^^istemraii 
anoknarari,"*.  tii«r  Lwrddiips  doubted  whether  they  meant "  perman- 
-ent   dormg  the  Hf  e  of   tiie  persons  to  whom  tiiey  were  granted 
or  permanent  as  regards  hereditary  descent.^     Their  Lordships 
Were  not  pret>areA  to  accept  ihe  meanbg  put  upon  these  words  by 
the  High  Court  in  the  same  case.    The  observations  of    their 
IxadAips  in  the  kter  case  referred  to  by  us  w««  general  and  not 
^mited  to  maintenance  grants  only. 

We  think  the  use  of  the  words  istemrari  mohurari  in  the  grant 
in  question  is  not  suflBcient  to  enable  us  to  say  that  the  tenure 
created  was  permanent  and  hereditary. 

Then  as  to  the  contention  that  i^  w<nrds  ^'  I^  the  declarant^  ct 
any  representatives^  have  or  shall  have  no  daimy  right  or  dispute 
thereto  e!ccept  the  aforesaid  reserved  rent/'  used  in  the  latter  part 
t>f  1^  deed,  indicate  with  sufficient  certainty  that  the  grant  was 
.permanent  and  at  fixed  rent.  Eeliance  has  been  pladed  on  Bam 
NaroihSingy.  Pearay  Shuffui(^j  Eanhia  v.  Mahm  Lali^^  Thahur 
^inghY.lfokhe  Singh{4t\  Baj  Narain  Shadury  v.  ABhtftwh  Ofiucher- 
JmiipiS)  and  the  same  case  in  appeal,  Baj  Nttrain  Bhaduri  v. 
'KtUfapam  Dabeeifi).  In  Bam  Narain  Sing  v,  Pearay  BhugtU{^ 
and  Thakur  Shigh  v.  Noklie  Singh{4\  it  was  no  doubt  held  that 
the  use  of  the  words  by  idiioh  the  daim  of  ihe  donor  and  his 
jieirs  was  excluded  sufficiently  indicated  the  intention  to  create 
>a  hereditary  grant,  even  without  the  ordinary  words  used  to 
express  a  grant  to  the  donee  and  fab  heirs  ( puh'a  poutradiy  naskm 

(1)  (1878)  18  B.  L.  B.  124,  188.  (4)  (1901)  I.  L.  B.  28  AH.  809. 

(a)  (1888)  I.  Ii.  B.  9  Calc.  880.  (5)  (1899)  I.  L.  B.  27  dJc  44. 

<8)  (1888)  I.  L.  B.  10  AU.  495.  (6)  (1900)  I.  L.  B.  27  dale.  649. 
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1902       bad  naslaUf  eto.).    The  wotds  used  in  the  mBtniment  oonsiiraed 

AoinBikdk  ui  those  cases  were,  as  they  appear  from  the  reports,  very  similar 

Upaphta    ^^  those  oised  in  the    instnmients   before    us.    But    the    deed 

Mohah      construed  in  the  first-named  case  is  a  will  and  in  the  other  case 

Shah.       &  doed    of   gift  and  not  leases  creating  intermediate  tenures. 

They,  therefore,  stand  on  essentially  different   footings.     The 

duration  of  a  lease  depends  upon  the  period  fixed  either  expressly 

or  by  implication,  and  when  no  time  is  fixed  the  lease  is  ordinarily 

deemed  to  be  one  from  year  to  year.     But  transfers  of  other 

descriptions  ordinarily  pass  the  entire  interest  of  the  transferors. 

In  ^anhia  v.  Mahin  Lal{\)j  the  words  relied  on  by  the  learned 
Judges  as  indicating  a  hereditary  grant  are — **![,  my  issues, 
relations,  shall  have  no  claim  in  respect  of  the  house  against 
the  donee  or  her  hetrsj  and  if  any  of  my  heirs  does  so,  the  claim 
shall  be  false."  The  words  "or  her  heirs"  obviously  denoted 
that  the  grant  was  hereditary.  The  words  excluding  the  claims  of 
the  donor  and  his  heirs  were  redundant. .  The  judgments  in 
Itqf  Narain  Bhadury  v.  Aahutosh  Chi4ckerbutti/{2)  and  Bc^'  Narain 
Bhaduriy.  Eaiyayani  I)abee{3)  were  based  upon  the  particular  word 
malikattca  used  in  the  document  followed  by  other  words  which 
clearly  showed  the  intention  to  create' an  absolute  heritable  and 
alienable  interest.  These  cases  are,  therefore,  no  authorities  bear- 
ing on  the  construction  of  the  grant  in  the  present  case. 

We  think  the  solution  of  the  question  as  to  the  effect  of  the 
words  excluding  the  claim  or  right  of  interference  by  the  grantee 
and  his  representatives  is  contained  in  tne  decision  in  Tuhhi 
Per  shad  Singh  v.  Bam  Narain  Singh(i).  We  find  in  the  istemrari 
mokurari  deed  propounded  in  that  case  the  following  sentence : — 
"I,  the  malik,  and  my  heirs  shall  not  dispossess  the  said  mokur- 
aridar  from  the  mokurari  estate."  And  notwithstanding  the  use 
of  these  words,  the  High  Court  at  Calcutta  as  well  as  the  Privy 
Council  held  that  the  grant  was  one  for  Uf e  only.  Tbe  words  in 
the  instrument  imder  construction  are  of  similar  import,  and  they 
may  fairly  be  construed  as  meaning  that  the  grantor  and  his 
representatives  would  not  have  the  power  to  disturb  the  grantee 
during  her  lifetime. 

(1)  (1888)  I.  L.  R.  10  AU.  495.  (8)  (1900)  I.  L.  B.  27Calc  649. 

(2)  (1899)  I.  L.  R.  27  Calc.  44.  (4)  (1886)  I.  L.  R.  13  Calc  117. 
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The  tenure  in  qaesidon  was  one  caryed  out  of  an  impartible       1902 

estate  for  the  benefit  of  a  wife  of  its  holder,  and  she  had  no  issue,  .    ^"Tl. 

who  oould  be  benefited  by  a  hereditary  grant.    It  was  very  Upadhta 

necessary  that  possession  during  her  lifetime  should  be  secured      Mohav 

to  her,   and  the    next    holder    of  the    estate    should  have   no      Bj^^am 

Shah. 

power  of  interfering  with  it.  In  the  Faoheet  estate,  which 
is  an  impartible  Haj,  grants  for  maintenance  are  resumable  on 
the  death  of  the  grantor  by  the  next  taker  of  the  Baj,  Anund 
Lai  Sing  Deo  v.  Chtrrood  Narayun  Deo{l)  :  eimilar  rights  have 
been  attempted  to  be  enforced  in  other  impartible  estates, 
Woodoyaditto  v.  Mukoond  Narain  AdUio{2)  and  Uddoy  Adittya  v. 
Jadub  Lal{S).  It  is  very  probable  that  Baja  Perlhad  Sen 
intended  to  avoid  such  disturbances  in  the  possession  of  his  wife 
during  the  period  of  her  natural  life  and  to  secure  to  her  the  use 
of  Bs.  3,000  per  annum,  which  is  said  to  have  been  the  profit  of 
the  villages  covered  by  the  grant.  Words  importing  hereditary 
descent  are  of  constant  use,  and  if  the  Eaja  intended  to  create 
a  heritable  tenure,  nothing  would  have  been  easier  than  to  add 
the  oft-used  words  clearly  expressing  such  an  intention.  The 
absence  of  such  words  is  significant,  and  we  cannot  from  the 
words  actually  used  in  the  document  accede  to  the  defendant's 
contention  that  a  permanent  tenure  was  created  by  it. 

The  circumstances  and  conduct  of  the  parties  attending  and 
following  the  execution  of  the  document  are  all  opposed  to  the  idea 
of  permanency.  A  grant  to  a  wife  has  generally  been  construed 
as  one  for  life  only,  if  apt  words  of  inheritance  are  not  added. 
We  may  refer  to  Koonj  Behari  Dhur  v.  Prem  Chand  Dutt{i\ 
Mahomed  Shamsool  Hooder  v.  SheiJ0ukram{5)^  Bhoba  Tarini  Debya  v. 
Peary  LaU  8anyal{6)  and  Lallu  v.  Jagmo?uin(J)  as  instances. 

No  express  power  has  also  been  given  to  Eani  Nowruchi  of 
alienation  of  her  leasehold  right. 

(1)  (1850)  6  Moore's  I.  A.  82. 

(2)  (1874)  22  W.  B.  225. 

(8)  (1879)  I.  L.  B.  5  Calc.  118. 

(4.)  (1880)  I.  L.  B.  5  Calc.  684. 

(6)  (1874)  14  B.  L.  B.  226;  L.  B.  2  I.  A.  7. 

(6)  a897)  I.  L.  B.  24  Calc.  646. 

(7)  (1896)  I.  L.  B.  22  Bom.  409. 
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1903  The  inod  oogent  argument,  hotrey^,  against  the  defendant's 

AoiNBiin)H  contention  is  that  the  viUages  granted  to  Rani  Nowruohi,  ds  well  as 
Upadhya  those  granted  by  another  instrument  to  her  eo-wife,  Bani  Bindti«. 
MottAif  bashini,  were  always  described  as  deorhi  mouzahs  whieh,  we  are 
^^^  informed,  meto  villages  granted  to  female  members  of  the  jsenana 
for  the  use  of  the  profit.  Ordinarily  they  are  for  maintenance. 
We  find  that  in  the  proceedings  in  suit  No.  8  of  1888,  they  are 
dalled  deorhi  mouzahs,  and  when  Ohauturani  Tej  Laohmi  Debi 
advertised  the  Bani's  interest  in  Gidha  and  Farsi  for  sale^  she 
described  them  in  the  inventory  as  ^'  Judgment-debtors'  property 
given  to  her  in  lieu  of  maintenance  by  the  Baja  ef  Bamnagar/' 
What  she  caused  to  be  sold  and  what  came  to  the  defendant 
by  the  purchase  by  his  vendor,  Chandi  Pershad,  at  the  auction 
sale  was  'Hhe  receipt  of  maintenance  and  possession  oi  the 
judgment-debtor  during  her  lifetime  in  the  viUages  Qidha  and 
ParSi."  The  ^rice  jpaid  by  Ohandi  Pershad  was  only  Bs.  1,500, 
which  also  indicates  the  nature  of  the  right  sdd.  The  deftadant 
is  said  to  have  paid  to  his  vendor  Bs.  7,000  for  his  purchase.  As 
to  this  the  evidence  is  of  a  shady  character,  ^nd  Bs.  7,000  is  in 
itself  an  inadequate  value  lot*  a  fixed  heritable  interest  in  the 
sum  of  Rs.  1,000  per  annum. 

But  whatever  doubts  there  might  be  as  to  the  nature  of  the 
gi;ant  as  originally  made  by  Baja  Perlhad  Sen,  the  drfendant, 
we  are  of  opinion,  is  precluded  from  setting  up  a  title  to  a  per- 
petual mdkurari  on  account  of  the  ekramamahs,  the  award  of 
the  arbitrators,  and  the  petition  of  compromise  and  the  decree  in 
suit  No.  8  of  1888  founded  on  them.  Even  if  the  original  grant 
was  of  a  permanent  character,  the  grantee  and  the  grantor's 
representative  solenmly  declared  the  istemrari  mokurari  to  be  a 
grant  for  life  for  maintenance,  and  a  family  arrangement  was 
arrived  at  and  given  effect  to  by  a  decree  of  Court  on  this  basis. 
The  defendant  is  certainly  bound  by  these  docimients.  In  them 
the  villages  are  said  to  be  deorhi  mouzalw  granted  by  Baja 
Perlhad  Sen  for  maintenance  for  her  life,  the  income  being 
Bs.  3,000,  BLudprimd  facie  as  maintenance  mouzahs  they  were  granted 
for  her  life  only.  Bani  NowruAi  Debi  bad  under  the  ekramamah 
no  right  in  them  **  with  ttie  exception  of  receiving  mainten- 
ance by  holding    possession    during  her  lifetime."    But  as  the 
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Boxn  of  Be.  3,000  per  annnm  was  thought  to  be  insaffioient  for  her       190S 
mamtenanoe,  the  defioienoy  was  siade  up  by  grant  of  additional  AeivBnrsM 
villages  for  the  use  of  the  profits  for  her  life.    It  was  expressly    ^'^"^^ 
stipulated  that  all  these  villages,  the  deorhi  as  well  as  the  added      Mohav 
villages,  were  to  revert  to  the  Baj  after  the  Bani's  death*    In  the      bkj^ 
schedule  to  the  decree,  Parsi  and  GKdha,  as  well  as  the  other 
villages,  are  said  to  have  been  allotted  to  the  defeudant  (Bani 
Nowruohi  Debi)  for  her  maintenance.    The  decretal  order  in  suit 
No.  ^  of  1888  dizsected  that  the  pjamtilff  shouldreoover  *^  posqessioii 
of  the  entire  diq^^ted-px'i^eFty  with  the  exmfiion,  of  the  fanner 
deoiiii  mousahs  as  weil  as  other  deorhi  moueahs  allotted  by  the 
arbitration  ai^rd  to  the  defendant  for  her  maintenance  for  life 
without  imy  p9wer  to  jt^rapsf^fr  iheiQ." 

We  are  clearly  of  opinion  that  the  effect  of  the  arrangement 
erideneed  h^  the  jekramani^hfl  and  the  petition  of  compromise  and 
the  decree  is  to  supersede  the  original  grant  by  B^ja  Perlhad  Sen, 
even  if  it  w^xo  jof  a  penn^nfint  chorM^j  ^d  to  create  a  new 
tkle  m  favour  of  Bani  ilowvaciki.  Tbeore  can  also  be  little  doubt, 
as  we  haye  already  found,  that  tins  new  title  was  substantially 
tiie  same  as  the  (me  superseded. 

The  learned  valdl  for  the  appellant  has  .^i^gued  that  th^  decree 
m  suit  No.  8  of  1888,  in  so^  as  it  deals ^th4;he  deorhi  villages, 
is  inopeiatiYe,  and  he  has  ^refemid  ^os  4;o  s.  975  of  the  Code 
of  OiTil  Prooedove.  But  iboae  TiUages  were  intended  to  be  dealt 
with  by  the  suit,  ,and  the  plaintiff  had  (daimed  rent  with  respect 
to  them.  They  were  not  out^dd  tibie  suit.  W^  think  the  ekrar- 
namahs,  the  award  of  the  arbitrators  and  the  petition  of  com- 
promise even  without  the  decree  are  binding  documents.  We  see 
no  Talid  reason  to  give  effect  to  the  contention  of  the  learned 
TakiL 

The  grounds  urged  before  t^  are  of  no  avail,  and  we  therefore 
affirm  the  decree  of  the  Coupt  below  and  dismiss  this  a{q)eal  ynih 
costs. 

U.  ».  R. 
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EZRA 

V. 


29T30,»i,and  THE  SEOEETAET  OF  STATE  and  others  ♦ 

August  1,4,6, 
7.8,  and  22.  ^^^  Aequirition  Act  (Tqf  189€)  ##.  6,  7,  8,  9  (2),  U,  89,  40,  41,48  ^  60  (2)— 
Owner — Lctnd — Notice  of  enquiry — Government,  pouter  of  to  acquire 
property  for  a  Company — L<ind  Acquiei  tion  Act  proceedinge  hy  Collector 
—Juriedietion— Collector  holding  enquiry,  whether  a  judicial  officer — 
Injunction— Migh  Court,  power  of  to  question  validity  qf  land  acquisition 
proceedings— CivU  Procedure  Code  {XIV  of  1882,  #.  424y~Flaint,  amend- 
ment of-^Damages,  suit  for, 

8.  424  of  the  Civil  Procedure  Code  relates  to  the  institatioii  of  a  salt 
against  the  Secretaiy  of  State. 

There  1b  nothing  in  the  law  to  show  that  in  case  of  any  amendment,  neces- 
sitated by  alleged  disoorery  of  facts  previously  nnlmown  to  the  plaintiiff,  the 
Secretaiy  of  State  should  have  a  further  notice  of  two  months. 

No  notice  of  action  is  required  against  the  Sub-Collector,  who  is  joined  in  the 
action  with  the  Secretary  of  State,  inasmuch  as  he  is  not  sued  for  any  act  done  by 
him  independently  of  the  Cbvemment. 

The  jurisdiction  of  the  Land  Acquisition  Collector  extends  under  the  Act  over 
several  districts,  and  he  has  power  to  hold  his  sittings  at  the  office  to  which  he  was 
posted.  When  provisions  of  law  are  clear,  it  is  not  competent  to  Courts  of  Justice 
to  enter  into  questions  of  natural  justice  and,  having  reg^ard  to  the  economy  and 
social  conditions  of  the  country,  the  provision  that  the  Government  should  be 
the  sole  judge  of  what  is  likely  to  prove  useful  to  the  public  is  both  expedient 
and  useful. 

In  making  an  acquintion  the  wishes  of  the  owner  of  the  land  are  wholly 
irrelevant  under  the  Act. 

There  is  no  definition  of  a  "public  purpose"  in  the  Land  Acquisition 
^ct,  nor  any  limitation  regarding  what  is  likely  to  prove  useL'ul  to  the  public :  both 
matters  are  left  to  the  absolute  discretion  of  the  Local  Qovemment,  and  it  is  not 
competent  for  this  Court  to  assume  to  itself  the  jurisdiction  to  impose  restrictions 
on  this  discretion  by  holding,  that  at  an  enquiiy  under  s.  40  of  the  Act, 
the  person  whose  land  is  intended  to  be  acquired,  should  have  an  opportunity  to 
appear  and  dbject.    This  is  a  course  wholly  contrary  to  the  policy  of  the  Act. 

S.  40  of  the  Act  constitutes  the  Government  custodian  of  the  public  interests 
im4  90I9  judge  as  to  whether  the  land  is  required  for  the  construction  of  work* 

t  Original  CivU  Suit  No,  349  of  190L 
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•nd  whether    that  work    will  ptore  otefol  to  the  publie.     Thi«  Court  U    not         1902 
competent  to  qnestMn  the  yalidity  of  the  proceedings  under  a.  40  of  the  Act. 


£ZBA 

It  is  not  open  to  this  Conrt  to  discuss  the  snlBciency  of  the  enquiry  mftde  ^^ 

by  the  Collector,  or  his  qnalifications^    The  Local  Gbvenunent  is  sole  judge.  Tab 

SSCESTABT 

S.  41  of  the  Land  Acquisition  Act    makes  the  Government  sole  judge  of     ov  Stati* 
tlie  manner  in  which  the  public  are  to  have  the  use  of  the  land  taken  up. 

A  Collector  holding  all  enquiry  under  the  Land  Acquisition  Act  is  not  a 
judicial  oiBcer,  nor  is  the  proceedmg  before  him  a  judicial  proceeding.  He  acts 
as  the  agent  of  the  Government  for  the  purpose  of  acquisition,  clothed  with  certain 
powers  to  require  the  attendance  of  persons  to  make  statements  relevant  to  t^ 
matters  which  he  has  to  enquire  into. 

Dur^a  Da$9  Udkkii  v.  (^neen  JBmpreu  (1)  followed. 

Keither  the  enquiry  nor  the  proceedings  held  by  the  Land  Acquiiition  Collector 
ve  invalid. 

There  is  no  provision  under  s.  89  of  the  Act  that  the  consent  of  Government 
should  be  given  after  the  agreement  is  executed,  and  that  such  consent  should  be 
notified  by  a  resolution  in  the  Gaoette. 

This  was  a  suit  brought  by  the  plaintiff,  J.  E.  D.  Ezra,  against 
the  defendants,  the  Secretary  of  State  for  India  in  Council, 
Mohanundo  Ghipta,  the  Deputy  Collector  of  the  24-Pergunnahs, 
and  the  Bank  of  Bengal,  asking  that  the  declaration  and  all 
proceedings,  including  the  award  da'ed  28th  December  1900,  be 
annulled;  that  the  defendants  be  restrained  by  injunction  from 
taking  any  further  steps  to  acquire  poasession  under  the  Land 
Acquisition  Act,  of  the  premises  No.  1,  Eaplanade  Eow,  West^ 
and  Nos.  1  and  2,  Strand  Eoad,  South;  and  that  either  one  or  the 
other  of  the  defendants  other  than  If ohanimdo  Gupta  be  ordered 
to  pay  to  the  plaintiff  the  sum  of  Es.  15,000  as  damages  for 
costs  incurred  by  him  in  the  conduct  of  the  proceedings  before 
the  Land  Acquisition  Collector. 

The  following  are  the  facts  of  the  case  :-— 

The  defendant,  the  Bank  of  Bengal,  a  Company  incorporated 
under  Act  il  of  1876,  were  anxious  to  extend  their  premises 
for  the  purpose  of  providing  accommodation  for  the  Public 
Debt  Office,  and  applied  to  the  plaintiff,  the  owner  of  the  adjacent 
land,  for  the  purchase  of  them,  but  on  account  of  the  price  asked 
by  the  flauitiff  being  considered  excessiye,  the  defendant  Bank 
applied  on  the  19th  August  1900  to  the  Govemment  to  acquire  the 

(1)  (1900)  I.  L.  R.  27  C»lc.  820. 
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1908  tend  for  theln  under  the  Land  Adqairitlon  Act,  and  expressed  their 
S^  willingness  to  enter  into  the  agreement  with  the  Government 
J^         which  is  required  under  the  Act. 

oi^IiB^  On  the  30th  of  July  the  Government  requested  the  Board  of 
Beyenue  to  appoint  their  Secretary,  who  was  at  that  time 
Mr.  Garlyle>  to  hold  an  inquiry  under  s.  40of  the  Land  Acquisition 
Act,  which  was  done,  and  he  submitted  a  report  of  his  enquiry  to 
the  Government.  On  the  3rd  of  August  the  Government  being 
satisfied  that  the  proposed  acquisition  was  for  the  construction  of  a 
building  and  was  likely  to  prove  useful  to  the  public,  so  informed 
the  Board  of  Eevenue,  and  asked  them  to  call  upon  the  Bank 
to  submit  a  draft  deed  to  the  Government.  This  was  done,  and 
on  the  14th  of  August  the  Government  communicated  their 
approval  to  the  Bank  of  Bengal. 

A  preliminary  estimate  was  then  made  out  by  B.  C 
Mitter,  the  Land  Acquisition  Collector  at  that  time,  which  showed 
the  probable  cost,  inclusive  of  statutory  allowance,  as  Es.  2,63,949. 
This  estimate  was  on  the  87th  August  returned  to  the  Col- 
lector for  recorrection,  and  a  plan  of  the  land  was  called  for. 
On  the  31st  August  the  Board  of  Bevenue  resubmitted  the 
estimate  made  by  the  Collector  for  the  sanction  of  the  Govern- 
ment with  a  revised  declaration,  and  pointed  out  that  the  estimate 
of  the  Bank  at  Bs.  2,42,000  was  different  from  the  estimate  made 
out  by  the  Collector. 

On  the  Srd  of  Sept^iiber  a  notification  was  issued  by  the 
Gt)vemment  embodying  the  terms  of  the  agreement  entered  into 
on  the  3lBt  of  August  between  the  Secretary  of  State  for 
Lidia  in  Council  and  the  Bank,  and  the  Government  on  the  Sih 
of  September  1900  published  their  notification  in  the  local 
Guzette.  The  Government  then  issued  their  dedaiation  under 
B.  6,  and  pubUfhed  it  in  the  Oakutta  Oazeite^  and  also  pub- 
lished the  agreement  in  the  Oaiette  of  India. 

On  the  3rd  of  September  the  Local  Government  gave  their 
sanction  to  the  estimate  of  costs  which  had  been  submitted  by  the 
Collector,  and  requested  that  steps  Bhould  be  taken  for  acquiring  ■ 
the  land. 

1?he    Secretary  to  the  Board  of  Bevenue  then    instructed 
Ganga  Charan  Chatter^,  Land  Aoqukition  Deputy  Oolleotor  at 
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that  time,  to  begin  the  land  aoquiaition  proceedings  at  onoe,  i^d       i9oa 

notice  of  the  pending  proceedings  was  issued  on  the  plaintiff  by       ^^ 

the  Deputy  Collector.  •  *• 

Thi 
The  proceedings  by  the  Deputy  Collector  began  on  the  7tb    Sbcrbtabt 

of  September  and  ended  on  the  28th  of  the  same  month,  and 

he    made     his    award    fixing    the     value    of  the    property  at 

Es.  2,63,313-4. 

On  the  8th  of  January  1901  the  Deputy  Collector  tendered  the 
amount  to  which  the  plaintiff  was  entitled,  but  on  the  16th  of 
the  same  month  received  a  letter  from  the  plaintiff*s  solicitors 
intimating  that  the  plaintiff  would  not  accept  the  amount 
awarded. 

On  the  22nd  of  January  the  plaintiff,  through  his  solicitors* 
wrote  to  the  Land  Acquisition  Collector,  stating  that  the  Gt)vem- 
ment  were  not  authorized  under  the  Act  to  acquire  the  property  of 
the  phuntiff  for  the  Bank  of  Bengal,  and  asked  him  not  to  take 
steps  to  acquire  possession,  as  the  {daintiff  was  prepared  to  take 
the  neeeasary  steps  to  prevent  their  proceeding  further  in  the 
loatter.  The  plaintiff  on  the  5th  of  February  applied  for  a 
ztlerence  to  the  Civil  Court,  and  that  reference  is  still  pending. 

On  the  21st  February,  the  Board  of  Revenue  directed  the 
Deputy  GoUeotor  to  defer  taking  possession.  Various  letters 
passed  between  the  parties,  and  the  plaintiff  on  the  15th  of  May 
1901  instituted  this  suit. 

The  plaiatiff  in  his  plaint  stated  that  no  enquiry  or  report  was 
ever  made  by  the  Secretary  to  the  Board  of  Bevenue,  and  that 
the  consent  was  given  by  the  Government  befove  any  agreement 
1^.  been  entered  into  between  the  government  and  the 
Bjank*  9e  aUeged  that  he  was  entitled  to  notice  of  any  enquiry 
hei4i  wd  that  the  consent  and  subsequent  proceedings  under  the 
Afi^  are  wholly  invalid;  that  it  is  not  competent  for  the  liocal 
Ch>verDmen,t  to  make  any  acqi^tion  for  a  Company;  that 
sooh  woi^  is  not  a  work  of  public  utility  within  the  meaning 
of  the  Act.  That  the  extension  of  the  premises  of  the  Bank  is 
not  a  public  purpose  within  tha  meaning  of  the  Act,  and  that 
the  declaration  is  wholly  invalid  and  the  agreement  illusory ;  that  an 
aoquisition  of  premises  by  the  Gtovemment  lor  a  Company  cannot 
]^.l^pally  ma4ey  and  that  tl^e  words  *'for  a  public  purpose ''in 
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1902       the    declaration  were   inserted  fraudulently  and  falsely;    that 

^^       the  Deputy  Collector  had  no  jurisdiction  sitting  at  Alipore  to  take 

«•  proceedings  for  the  acquisition  of  premises  situated  in  Calcutta 

Sbobbtabt   under  the  Land  Acquisition  Act ;  that  in  consequence  he  had 

OF  State,    g^fi^ped  great  loss  owing  to  the  acquisition  proceedings,  and  claimed 

Es.  15,000  as  damages  in  respect  of  such  loss. 

The  defendant,  the  Seoretary  of  State  for  India  in  Council,  in 
his  written  statement,  stated  that  the  plaintiS  is  not  competent 
to  maintain  this  suit  against  him,  and  that  this  Court  had 
no  jurisdiction  to  grant  any  portion  of  the  relief  claimed  by 
the  plaintiff. 

He  denied  that  the  agreement  is  illusory,  and  submits  that  it 
is  perfectly  valid,  and  the  declaration  under  the  Land  Acquisition 
Act  is  good  and  sufficient ;  that  the  sufficiency  of  the  enqiury 
cannot  be  questioned  by  the  plaintiff  in  this  suit. 

He  denied  that  any  words  were  falsely  and  fraudulently 
inserted  in  the  declaration.  In  a  further  written  statement  the 
defendant,  the  Seoretary  of  State  for  India  in  Council,  stated  that 
imder  s.  424  of  the  Civil  Procedure  Code  this  suit  is.  not 
maintainable;  that  the  enquiry  and  award  were  legally  and 
properly  held  and  made  in  accordance  with  the  provisions  of 
the  Land  Acquisition  Act. 

The  defendant,  Mohanundo  Gupta,  in  his  written  statemeoft 
pleaded  that  he  took  no  part  in  the  land  acquisition  proceedings, 
and  submitted  that  under  s.  424  of  the  Civil  Procedure  Code  this 
suit  is  not  maintainable  against  him. 

The  defendant,  the  Bank  of  Bengal,  in  their  written  statement 
stated  that  the  sufficiency  of  the  agreement  required  under  ss.  39 
and  41  of  the  Act,  is  a  matter  which  is  entrusted  to  the  Local 
Government,  and  that  such  decision  is  a  ministerial  act  which 
cannot  be  reviewed  by  a  Court  of  Justice;  that  the  declaration  is 
a  good,  sufficient,  and  valid  declaration  under  the  Act,  and  that 
the  premises  in  suit  were  needed  for  a  Company,  namely,  the 
defendant  Bank  of  Bengal ;  that  such  declaration  was  published 
and  was  needed  for  a  public  purpose,  and  they  submit  that 
such  declaration  is  conclusive  evidence  that  the  premises  ai^ 
needed  for  a  public  purpose.    They  deny  that  the  words  "for  a 
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piublic    purpoBe"  were   inserted  fadsely  and  fraudulenfly,   and       190S 
leave  the  oonstmotion  of  the  declaration  to  the  Court.  Eeha, 

They  deny  that  the  Deputy  Collector  was  an  oflBcer  of  their  ^^^ 
Bank,  and  state  that  it  was  not  necessary  for  the  purpose  of  the  Siobstibt 
acquisition  of  the  premises  that  he  should  be.  They  contend 
that  the  defendant,  Mohanundo  Gupta,  has  been  wrongly  and  un- 
necessarily added  as  a  party  defendant  to  the  suit;  that  the 
proceedings  for  the  acquisition  of  the  premises  in  suit  are  under 
the  Land  Acquisition  Act  good  and  valid,  and  that  the  said 
award  made  thereunder  is  now  final,  and  they  are  entitled  to  be 
placed  in  possession  of  the  premises. 

The  following  issues  were  settled  by  the  Court : — 

(1)  Has  this  Court  jurisdiction  to  entertain  this  suit  or  to 

enquire  into  and  determine  the  validity  of  the  proceed- 
ings taken  by  the  Government  of  Bengal  for  the 
acquisition  of  the  premises  in  suit,  or  to  enquire  into 
and  determine  the  sufiSciency  of  the  agreement  uoder 
s.  41  of  the  Act  P 

(2)  Is  this  suit  maintainable,  regard  being  had  to  s.  52  of 

Act  I  of  1894  P 

(3)  Does  the  plaint  disclose  any  cause  of  action  against  Moha- 

nundo Gupta,  and  is  he  a  necessary  party  to  the  suit  P 

(4)  Can  this  suit  be  maintained  against  Mohanundo  Gupta 

in  view  of  s.  424  of  the  Code  P 

(5)  Can  this  suit  be  nudntaioed  against  the  defendants,  the 

Secretary  of  State  and  Mohanundo  Gupta,  in  respect 
of  matters  set  forth  in  the  amended  paragraphs  23 
to  26  of  the  plaint  in  the  absence  of  the  notice  under 
s.  424P 

(6)  Was  there  any  enquiry  and  report  under  ss.  40  and  41 

of  the  ActP 

(7)  Was  the  enquiry  under  s.  40  of  the  Act   (I  of   1894) 

a  proceeding  which  this  Court  is  competent  to  review  P 

(8)  Was  the  plaintiff  entitled  to  an  opportunity  of  appear- 

ing and  showing  cause  upon  such  enquiry,  and  what 
is  the  efEect  of  his  not  having  had  such  opportunity  P 

(9)  Is  this  Court  competent  to  determine  the  legality  of  the 

pyooeedings  before  the  Collector  and  the  award  thereon  P 
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190S  (10)  Were  the  pioceediiigs  taken  by   ike  Gbvemmeut  of 

^^  Bengal  for  the  aoquiaition  of  the  jmwaes  ii9LYftUd 

*'  for  the  reascma  alleged  by  the  piUdntiff? 

Sbosbtabt  (11)  Was  the  pkintiS  ignorant  of  any  of  the  said  proceed- 

ings,  and  has  he  not  ikoquiosoed  therein,  a^d  has  he 

iraiTed  any  right  he  has  to  obJQct  th^^to,  and  is  be 

estopped  fipn^  obj^oting  thereto  ? 

(12)  Are  the  enquiry  before  the  Land  Acquisition  Colleotor 

(uid  the  award  by  him  invalid  iot  the  i?easons  alleged 
by  the  plaintiff?  * 

(13)  Was  the  award  made  in  good  faith,  or  was  it  made  in 

fraud  of  the  Act  P 

(14)  Is  the  declaration  conclusive  as  to  the  nature  and  the  pur- 

pose for  which  it  was  sought  to  acquire  the  premises  P 

(15)  Did  the  defendants  threaten  and  intend  to  take  posses- 

sion of  th^  premiii^  in  suit  and  eject  the  plaiutifi 
therefrom  under  the  Land  Acquisition  Act  P 

(16)  What  damages,  if  any,  has  the  pkontifl  suffered? 

Mr.  Pugh  (with  him  Mr.  Jacf^mh  Mr.  ISinhi  mi  Mr.  Knight) 
for  the  plaintiff* 

The  original  defendant  in  iliis  ease  was  Ghafterjee:  in 
succession  to  him  Mohanundo  Ghipta  was  substituted.  The 
plaint  asks  that  a  declaration  (dated  £rd  September  1900) 
and  all  proceedings,  includii^  the  award  (dated  28th  December 
1900),  be  annulled,  that  the  defendant  be  restrained  by  this 
Oourt  from  taking  any  steps  to  acquire  possession  under  the 
Land  Acquisition  Act. 

Eegulations  I  of  1824  and  XXII  of  1868  w«e  followed  by 
the  Act  of  1870  and  then  the  Land  Acquisition  Aet  (I  of  1894). 

See  also  ss.  2,  6,  7,  38,  39,  40,  41  of  Land  Acquisition  Act. 

What  the  Government  propose  to  dp  is  to  acquire  thig  land 
for  the  purposes  of  the  Bank  of  Bengal. 

Government  oannot,  a*  regards  every  Conip«ny,  undertake 
to  proTide  tham  with  land-  The  same  thing  would  apply  to  any 
of  the    otbv  bwke    ia  C4][e¥Ltta.    If   any  of  t^iem    applied, 
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^e  andwe^  to  i^em  woold  be  that  it  ^ma  not  *  work  within  1602 
ttie  fioope  of  the  Land  Aoqmsition  Act  How  then  oao  it  be  ^^ 
««id  that  the  Gt>Y6aiime]it  oan  pat  the  Land  AoqtuBition  Act         «• 

in  force  in  order  to  depriTe  me  ?  Ssobitabt 

Tto  matters  to  be  provided   for   under  ^  41  of  the  Land  ^'  ®'^"- 
Acqmsition  Act  are  five  in  number — 

(1)  1%e  payment  to  Government  of  the  cost  of  the  acquisi- 

tion. 

(2)  The  transfer,   on  such   payment,    of  the  land  to  the 

Company. 

(3)  The  terms    on  which  the  land  shall   be  held  bj  the 

Company. 

(4)  The  time   within  which,  and  the  conditions    on  which 

the  work  shall  be  executed  and  maintained. 

(5)  The  terms  on  whidi  the  puUio  idiall  be  entitled  to  use 

the  w(nrk. 

The  fifth  provision  is  very  strong,  the  words  of  which  are 
wholly  inappropriate  to  a  bank«  I  rely  upon  that  as  showing 
that  it  is  entirely  inapplicable. 

Section  42  is  not  important.  Ss.  43  and  44  have  no  applica- 
tion with  regard  to  this. 

We  can  find  no  trace  of  consent  here. 

We  applied  to  the  Government.  They  declined  to  furnish 
us  with  anjrthing.  After  the  enquiry  was  held  and  agreement 
made,  no  consent  was  given.  We  challenge  the  otiier  side  as 
to  this. 

Seetion  6  is  subject  to  the  provia<ms  of  part  VU,  which  must 
be  in  the  oase  of  an  acquisition  by  the  Company. 

Here,  they  say,  the  costs  of  acquisition  must  be  paid  by  the 
Company.  Clause  (3)  of  s.  6  is  the  only  matter  with  regard  to 
whi<&  the  dedaration  is  conclusive,  and  it  will  be  conclusive,  if 
required  for  a  public  purpose  at  the  expense  of  the  Company. 

The  Bcmk  ol  Bengal  say  that  as  it  is  required  for  a  public 
purpose  that  is  eondusiye,  but  that  cannot  be. 

Section  9  provides  for  notice  given  to  persons  interested.  The 
]^ainti5  had  notice  under  this  section,  and  has  proceeded  to  do 
what  is  required  under  s.  10.    Under  s.  11  a  serious  question  arises 
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1902       as  to  whether  it  is  to  be  an  award  by  the  OoUector,  and  whether 

j^^       he  decides  judicially,  or  by  Government  with  the  sanction  of  the 

«•        Bank  of  Bengal,  or  whether  the  Oollector  is  to  decide  the  compen- 

Sbobetaby   sation  judicially  from  evidence  before  him. 

OF  State.  rpjj^^  function  of  a  Collector  in  making  an  award  is  of  a  judicial 

nature. 

Under  a.  12  the  award  is  to  be  conclusive  as  to  the  value  of 
the  land. 

Section  14  gives  the  Collector  power  to  summon  and  enforce  the 
attendance  of  witnesses  and  production  of  documents,  and  as  to 
this  it  must  be  a  judicial  enquiry. 

Sections  23  and  24,  again,  show  that  the  Collector  has  to  form 
his  decision  judicially. 

Section  15  has  apparently  been  overlooked  by  the  other  side. 

We  assail  the  whole  proceedings  as  to  the  enquiry  before  the 
Collector,  and  say  they  are  bad  from  beginning  to  end. 

The  Government  estimate  as  to  what  is  to  be  paid,  and  the 
Bank  of  Bengal  furnish  the  Collector  behind  our  back  with  certain 
evidence  of  the  valuation  of  the  land.  The  Collector  has  been 
guided  by  the  sanction  estimated,  and  the  Bank  of  Bengal  have 
provided  him  with  the  estimate  of  value.  See  MaJuxraja 
Luchmeswar  Singh  v.  The  Chairman  of  the  Durbhungah 
Municipality  iX) . 

I  ask  the  Court  to  look  at  the  matter  as  a  whole,  and  s^ 
whether  this  is  not  a  colourable  evasion  of  the  Act. 

The  Government  say  they  have  gone  to  Court  to  get  the 
property  at  a  lower  price  than  what  we  were  willing  to  sell  it  for. 
In  order  to  take  the  land.  Government  must  strictly  follow  the 
powers  given  by  the  Act,  see  Wehb  v.  The  Manchester  and  Leeds 
BaUway  Company  (2), 

The  notice  required  under  s.  52  of  the  Act  must  be  taken  in 
connection  with  s.  424  of  the  Civil  Procedure  Code. 

The  defendants  complain  that  they  have  not  had  notice  und^ 
8.  52  of  the  Land  Acquisition  Act.  They  have  had  three  months' 
notice  P    How  can  they  object  to  not  having  had  notice  under 

(1)  (1889)  L.  R.  17  I.  A.  90,  96. 

(2)  (1888)  4  Mjlne  and  Craig.  116^18. 
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8.  52P     See    Bai  Mokoond    Loll    t.    JirfudAun    Roy{l).     The       1902 
judgment  in  this  case  has  never  been  qnesticmed,  and  is   cited  in       ^^ 
CKinealy^B    CiYil    Prooednre    Code,    p.  613,  as  an  anthorily.        ^^ 
There  is  nothing  in  the  Code  to  say  that  where  notioe  has  been  Sbosxtabt 
given  no  plaint  can  be  amended. 

Itisacqnired  for  the  purpose  of  the  Bank  of  Bengal.  A  thing 
like  this  would  never  oome  within  a  public  purpose.  See  Dohn 
V.  Macdermot{2).  That  is  very  much  in  accordance  with  the 
view  taken  by  the  Legislature  here  in  1824 ;  see  lie  Sum  Colkge 
V.  Exparte  The  Mayor  and  Corporation  of  London{3).  When 
this  case  came  before  the  Appeal  Court(4),  the  Judges  held  that 
this  was  not  of  a  public  nature.  The  Bank  of  Bengal  said  it 
was  for  a  public  purpose  and  for  a  Company.  They  profess  to 
have  followed  s.  7.  See  Howard  v.  Earl  oj  Shrew8bttry{5).  This 
case,  and  Maharajah  Luchmeswar  Singh  v.  The  Chairman  of 
the  Durbhungah  Municipality {&jj  I  ask  the  Court  to  take  to- 
gether. It  makes  no  difference  as  to  whether  the  amount  is 
large  or  merely  nominal,  as  in  the  last  case  above-mentioned. 

My  next  point  and  proposition  is  that,  where  a  person  or  body  of 
persons  seek  to  take  from  a  man  his  house  or  land  under  authority 
of  an  Act  of  Parliament,  they  must  show  they  have  strictly 
complied  with  the  letter  of  the  Act.  That  is  a  proposition 
which  has  been  laid  down  by  many  Judges;  see  Wd>b  v. 
The  Manchester  and  Leeds  Raxhcay  Company  f^)  and  The  East  and 
West  India  Docks  and  Birmingham  Railway  Company  y.  Oattke{8). 
The  latter  case  comes  imder  the  Land  Clauses  Consolidation  Act. 

Where  a  Company  has  got  a  private  Act  and  seeks  to  come 
under  the  Land  Clauses  Consolidation  Act,  then  it  is  the  same 
case  as  a  Company  in  Lidia  seeking  to  come  under  the  Land 
Acquisition  Act;  see  Parker  v.  The  Oreat  Western  BaUway 
Company (9).  Government  has  no  power  to  acquire  land  for  any 
other  bank  in  Calcutta ;  is  there  any  difference  between  this  bank 
and  others,  which  will  give  the  Government  that  power?     I  have 

(1)  (1888)  I.  L.  B.  9  Cmlc.  271-77.  (6)  (1866)  L.  R.  2  Ch.  App.  760. 

(2)  (1867)  L.  B.  5  Eq.  60-62.  (6)  (1889)  L.  B.  17  I.  A.  90—96. 
(8)  (1886)  66  L.  T.  K.  S.  689-90.  (7)  (1888)  4  Mylne  and  Cnug.  116. 
(4)  (1887)  67  L.  T.  N.  S.  74a-6.  (8)  (1861)  20  L.  J.  N.  S.  217. 

(9)  ad46)  7  M.  and  G.  268—288. 
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1909       lELCtt  argaed  tiiatihey  wre  not  a  Compaay  inthin  8.  6/ but  when 

^^       Government    k  going  to    get  property  for    a   Company   they 

«"•         oamiot  within  the  soope  of    the  Act  acquire  -property  for  the 

SsoBBTABT  Company,  or  for  the  purpose  of  a  hotel,  storee,  or  for  any  Bank, 
ov  Stati. 

They  say  it  will  be  for  the  publio  utility,  or  likdy  to  prove 

useful  to  the  publio.     Those  words  are  not  complied  with,  unless 

they  are  completed  as  uxvier  the  Act  of  1863.    I  say  they«re 

not  Acts  for  public  utility  within  the  meaning  of  the  Act  at  all; 

see  Herron  t.     The   Bathminen  and  Bath^ar  Improvement  Chm* 

mmionerail).    Where  the    Legislature    has    given  Q-ovemment 

power  to   ticae  property  from  a  pesson,  Gk>veniiniaxt  must  go 

Biriotly  by  the  powers  in  the  Act 

The  Legislature  does  not  cease  until  all  these  things  are 
f olfilled.  My  case  is  that  they  are  not  fulfilled,  and  are  not  in 
accordance  with  tiie  Act.  No  one  has  ever  heard  of  the  Govern- 
ment interfering  with  stores,  ot  a  Company,  when  buying  land. 

If  a  person  wanted  to  build  a  liouse  for  himself  and  give  the 
public  the  benefit  of  coming  to  it  for  business.  Government  could 
not  say  that  it  would  be  for  the  benefit  of  the  public,  and  would 
not  bave  power  to  take  it  from  the  man  using  it  himself  in  order 
that  another  man  might  use  it  for  business  purposes.  That  would 
not  be  for  the  benefit  of  the  public.  In  a  case  of  interference 
with  private  rights  and  taking  away  a  man's  property,  whether 
it  is  a  private  Act  or  a  public  Act,  you  must  follow  out  strictly 
tiie  requirements  of  the  Act ;  see  The  Corporation  (^  Parkdaie 
V.  We8t{2)^  and  The  North  Shore  Emlway  Company  v.  i^kw(3). 

Where  a  Company  has  power  to  take  laud,  whether  it  is  for  the 
benefit  of  the  public  or  not,  they  must  strictly  follow  the  provisions 
of  the  Land  Acquisition  Act. 

There  are  other  cases  to  show  that  in  matters  of  this  kind  they 
must  be  construed  against  the  person,  who  requires  to  take  the 
knd;  see  Clowes  v.  The  Staffordshire  Potteries  Water-tjoorks 
Company {4^^  Soaks  v.  Packering{S),  See  also  Cripps  on  Com- 
pensation, page  111,  and  Maxwell  on  Statutes,  &*d  ed.,  p.  419. 

(1)  (1802)  A.  C.  498.  (8)  (1880)  L.  B.  14  A.  C.  612. 

(2)  (rSST)  L.  R.  12  A.  C.  60f2.  (4)  (1872)  L.  R.  8  €h.  App.  125. 

(6)  (1828)  4  Bing.  448,  62,  68. 
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it  tt  noiu  mttw  oonfiiMd  to  the  fromoteti  of  privvte  sots.       290s 

I  tAj  on  the  prmoiple^  ikat  if  yoa  st«  goings  to  tain  a  uun't       ^^ 

lumse,  7DIL  flsostMt  strntly  within  tlie  Aot  *- 

Sbobbtabt 
Ab  to  wliat  ifl  the  meaning  of  an  enqnoy  tmiler  the  Land    ov  Seisb. 

Acquisition  Act,  see  as.  40  and  41. 

It  is  contrary  to  every  principle  of  justice  to  say  that  yon  <oaa 
take  a  man's  land  without  giving  him  an  oj^ort&nky  of  ctding 
what  he  has  to  si^  in  the  matter. 

If  the  act  IB  a  ministerial  act,  the  Court  lias  power  to  issue  a 
mandamus  or  injunction  to  pi  event  tlie  performance  of  it.  TTnleBS 
the  Act  says  fhat  property  can  he  dealt  witli  without  persons 
having  a  right  to  1be  lieard,  such  persons  must  have  an  opportunity 
of  heing  hiBard.  And  of  sliewing  cause  ^vdiether  fhey  can  keep 
the  land  which  is  required  by  Government  ox  not.  It  must  be  an 
enquiry  where  the  partiee  have  an  Gppcaixaii^  of  being  heard  and 
«howii%  cause.  With  regard  to  enquiries  where  theie  is  *no  Act 
you  can  interfere  vdthout  showing  cause.  Under  the  Public 
Health  Acts  you  have  enquiries  held  in  the  same  way.  Even 
where  in  Acts  it  is  not  expressly  stated  that  a  person  shall 
have  an  opportunity  of  being  beard,  yet  hewifl'bealloWBd'to  be 
heard.    Local  Boards  Act,  18719,  I^hrt  IX. 

What  they  seek  to  do  by  these  Acts,  and  it  is  the  same  by 
this  Act,  is  this.  They  give  ample  power  to  the  Inspector  or 
enquiry  (rfBoer  to  hear  the  enquiry.  If  the  Jjockl  'Government 
Board  can  ^y  gire  their  consent  after  ^enquiry,  1  put  it 
that  the  enquiry  must  be  one  in  which  a  person  shall  have  an 
opportunii^  of  stating  his  olgections.  S.  17  of  the  liand  Acquisi- 
tion Act  Beems  to  be  ^peculiarly  limited.  The  question  as  to 
Oovemment  beii^  satisfied  comes  in  s.  41. 

The  Ciompany  have  a  right  to  appear,  but  it  cannot  be  said 
that  they  are  the  only  paiiieshaviiog  a  right  to  iqqpear. 

Where  Government  has  to  be  saiisfied  that  a  man's  bouse  ought 
to  be  taken  from  hii^,  he  has  a  right  to  show  t^aosQ,  unless 
prevented  by  exptiels  words  or  by  neceswary  impUootion.     If 
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1902  they  are  satisfied,  the  next  step  they  would  take  would  be  to 
^^  have  an  agreement.  After  the  agreement  is  executed,  there  must 
jf'  be  a  consent.  Consent  under  s.  39  is  a  different  thing  to  the 
Sbobbtibt  agreement  put  by  the  Bank.  Oonsent  must  be  subsequent  to  the 
agreement.  If  I  am  right  that  Government  must  consent,  then, 
after  the  agreement  has  been  signed,  the  consent  must  be 
expressed. 

See  Lahouchere  v.  Earl  of  Whamcliffe{\). 

The  enquiry  in  that  case  covers  the  case  as  to  whether  it 
is  for  a  public  benefit.  The  point  is  that  he  will  be  injuriously 
afiPeoted ;  see  Cooper  v.  The  Wandsworth  District  Board  of 
Works{2)j  and  Datffkins  v.  Antrobus{S).  These  two  cases  are 
important  upon  the  point  as  to  ministerial  acts  as  well  as  judicial. 
With  reference  to  partition,  see  Rmsel  v.  iJws«e/(4),  Fisher  y. 
Keane{S)f  and  Blisset  v.  I)aniei{6). 

You  cannot  take  away  from  a  man  his  right  or  franchise  with- 
out giving  him  notice;  see  Thorburn  v.  Barnes{7)  and  In  re 
Hammersmith  Bent-chargeiS). 

Broom's  Legal  Maxims,  pp.  106  to  109. 

As  to  cases  dealing  with  the  difference  between  ministerial  and 
judicial  acts ;  see  Pain^  v.  The  Liverpool  Oil  Oas  Light  00.(9)^ 
Ablet/  V.  Dale{10)  and  Williams  y.  Bagot  (11). 

Payley's  Summary  Convictions,  p.  20. 

The  case  of  BCarvey  v.  Shelton{12)  is  important  in  considering 
the  relation  between  the  arbitrator.  Government,  and  the  Bank 
of  Bengal. 

The  Collector  has  to  make  an  award  which  is  done  by  an  arbi- 
trator, and  if  he  has  got  to  decide  and  make  an  award,  he  has  to 
be  guided  judicially;  he  is  not  described  as  an  arbitrator,  but 

(1)  (1879)  L.  R.  18  Ch.  D.  846.  (7)  (1866)  2  C.  P.  884-401. 

(2)  (1863)  L.  E.  14  C.  B.  K.  S.  180.        (8)  (1861)  4  Ex.  87,  96. 
(8)  (1881)  L.  R.  17  Ch.  D.  615—81.  (9)  (1887)  8  A.  A  E.  488. 
(4)  (1880)  L.  B ,  14  Ch.  D.  471.  (10)  (1860)  10  C.  B.  62. 
(6)  (1879)  L.  E.  11  Ch.  D.  868.  (11)  (1826)  8  B.  A  C.  772. 
(6)  (1861)  10  Hart  408.  (12)  (1846)  7  Bear.  466—62. 
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he  lias,  as  OoUeotor,  been  called  upon  to  make  an  award,  and  be  i9of 
bas  to  oome  to  a  jadioial  finding.  Tbe  Collector  baa  to  make  an  ^^ 
award,  find  wbat  tbe  value  is,  and  has  to  take  tbe  evidence.     Botb  «. 

parties  most  be  beard  before  tbe  previous  enquiry  for  award ;    sicrktiit 
see  In  re   BroohsO)  and  Stamton  v.  Ashburton{2),     Tbe  Bank  of    ^»  ®»^*^ 
Bengal  contend  in  paragraphs  II  and  15  of  their  written  statement 
that  these  acts  are  ministerial,  and  it  is  raised  by  the  Advocate- 
General  in  his  issues  in  the  same  way.     As  regards  none  of  these 
things  are  they  ministerial  acts. 

As  regards  judicial  acts,  there  the  Court  has  greater  authority. 
Tbe  question  of  ministerial  acts  does  not  arise  here,  because  the 
proceedings  are  judicial. 

I  do  not  know  the  distinction  which  they  draw  between 
muiisterial  acts  and  administered  acts ;  see  EIUb  v.  Orei/{3), 

The  question  as  to  whether  Q-ovemment  can  be  sued  is 
important.  The  Deputy  Collector  is  appointed  for  many  districts ; 
can  he  deal  with  acts  arising  in  another  district  ? 

It  may  be  said  that  this  was  a  kind  of  local  jurisdiction 
but)  if  that  be  so,  he  would  have  to  be  appointed  specially  for  each 
district.  If  appointed  in  Calcutta,  he  must  hold  enquiries  relating 
to  Calcutta  properties  in  Calcutta.  He  must  act  within  the  limits 
of  the  jurisdiction  in  'v^ch  the  land  is  situated. 

In  order  to  make  out  a  case  of  waiver,  you  must  make  out  a 
case  of  a  man  having  a  knowledge  of  his  rights  and  knowing 
of  them ;  see  The  Earl  of  Damlcy  v.  The  Proprietors  of  the 
London,  Chatftam^  and  Borer  Railway {4t),  4.  waiver  must  be  an 
intentional  act  with  knowledge.  That  is  tbe  point  I  rely  on 
in  quoting  the  above  case. 

It  is  said  as  regards  officers  of  Government,  like  the  Deputy 
Collector,  that  they  are  not  liable,  and  this  is  based  on  the  maxim 
"  Reepondai  superior.^'  Another  propohition  of  the  other  side  is 
that  the  Government  is  not  liable  for  the  acts  of  its  superior 

(1)  (1864)  16  C.  B.  N.  S.  408  - 16.  (8)  (1886)  6  Sim.  214. 

(2)  (l^^)  *  B-  *  B.  626--31.  (4)  (1867)  2  E.  and  I.  App.  48. 
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1902        oflSoers  and  cannot  be  sued ;  see  Rogers   v.  Rqjendro  DuU{l)  and 

^^        Raleigh  v.  Oo8chen{2).     The  above  two  cases  show  conclusively 

V.         that  the  Deputy  Collector  would  be  liable  ;  see  Walker  v.  Baird{S). 

TAB 

Sbcbbtibt  As  regards  the  Secretary  of  State,  any  act  done  by  the 
Lagislature  is  an  act  of  State,  and  the  Court  cannot  take  cognizance 
of  it,  but  where  the  Secretary  of  State  acts  under  the  provisions  of 
municipal  law,  then  they  are  liable.  Ilbert's  Bk.,  pp.  172-73. 
With  regard  to  that  there  are  a  number  of  cases  which  have 
been  decided  in  the  Privy  Council;  see  Forrester  v.  The 
Secretary  of  State  (4)  and  Nobin  Chunder  Bey  v.  The  Secretary 
of  State  for  India{5). 

The  other  side  have  stated  about  administrative  acts.  If  these 
acts  are  done  under  colour  of  municipal  law,  I  say  they  are  liable. 

They  will  say  that  the  Secretary  of  State  is  not  liable  for 
acts  of  the  Gh)vemment  of  Bengal.  What  I  maintain  is  that 
he  is  liable.  As  to  the  Land  Acquisition  Act,  it  is  a  matter 
of  municipal  law,  and  is  a  matter  which  is  quite  simple.  Maine*s 
Criminal  Law,  p.  299  (para.  87)  and  300. 

Mr.  J.  T.  Woodrqffby  the  Adcocate-Oeneral  [with  him  Mr. 
J,  G.  Woodroffe  {Offg.  Standing  Coumel)'] ;  for  the  defendants. 

I  do  not  propose  to  deal  with  the  cases  cited  by  the  plaintiff 
in  detail.  The  question  is  as  to  the  coifetruction  of  the  Land 
Acquisition  Act  of  1894,  and  any  consideration  of  Acts  prior 
to  this  is  not  only  useless,  but  misleading.  I  rely  upon  the 
judgments  of  The  Administrator-Oeneral  of  Bengal  v.  Rrefn  Lall 
Mnllick{6)  and  No^^endra  Nath  Sircar  v.  Kafmlbasini  Dasi{7) 
as  to  the  uselessness  of  this  discussion.  The  same  decision  is  laid 
down  in  several  cases ;  see  Robinson  v.  The  Canadian  Pacific 
Railway  Company (8).  In  the  Land  Acquisition  Act  there  is  no 
definition  of  a  public  purpose.  I  submit  that  the  cases  under 
the  Land  Clauses  Consolidation  Act  furnish  no  guide  to  the 
meaning  of  the  Land  Acquisition  Act  of  1894,  because  the  act  is 

(1)  (1859)  8  Moore's  I.  A.  108—180.  (5l  (1875)  I.  L.  R.  1  Calc.  11. 

(2)  (1898)  1  Ch.  78—78.  (6)  (1894)  L.  B.  22  I.  A.  107. 
(8)  (1892)  A.  C.  491—05.  (7)  (1895)  L.  R.  28  I.  A.  18. 
(4)  (1872)  L.  R.  I.  A.,  Supp.  Vol.  10.  (8)  (1892)  A.  C.  481. 
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wholly  based  on  the  Act  in  England.    Private  acts  or  acts  of  a       1902 

local  character  have  no  bearing ;  see  Maxwell  on  Statutes,  p.  419.       ^^^ 

The  Tarions  cases  described  under  the  head  of  club  cases  have  «• 

Tm 
no  dealing  with  the  Act  this  Court  will  have  to  interpret  Siorxtabt 

In  this  countiy  the  Act  which  solely  regulates  acquisition  is 
Aot  I  of  1894.  Under  it  the  Local  Goyemment  is  solely  vested 
with  the  power  of  determining  whether  they  can  acquire  properly. 
It  is  left  to  the  Local  Goyemment  to  determine  what  a  public 
purpose  is.     S.  6,  Land  Acquisition  Act. 

It  is  dear  that  when  once  a  declaration  is  made,  and  land  is 
needed  for  a  Company,  that  the  declaration  necessarily  involves 
this,  that  the  requirements  of  Fart  Yll  have  been  complied  with. 
When  there  is  such  a  declaration  it  must  be  taken  that  the 
Gt)vemment  was  satisfied  in  that  reapect. 

When  the  Legislature  has  instructed  the  Local  Government  to 
represent  the  lower  classes,  can  an  individual  say  that  the  Govern- 
ment was  satisfied,  but  he  is  not  satisfied?  That  is  a  position 
which  is  not  maintainable.  When  the  Legislature  has  given 
them  that  power,  I  submit  that  so  long  as  a  public  functionary, 
for  example,  the  Local  Government,  have  confined  themselves 
within  the  exercise  of  their  duties  defined  by  the  law,  the  Court 
will  not  interfere.  The  case  of  EUia  v.  Orey{l)  was  cited  by 
the  other  side,  and  supports  the  proposition  I  have  made.  Kerr  on 
Injunctions  (3rd  ed.),  p.  4. 

I  ask  the  Court  to  consider  what  is  the  position  of  the  plaintiff 
in  this  case.  Suppose  the  land  is  to  be  taken  up  for  a  public 
purpose,  has  the  plaintiff  any  voice  in  the  matter  as  to  whether 
it  is  for  a  public  purpose  or  not  P  I  submit  none  whatever.  The 
question  Government  has  to  consider  is  whether  the  land  is  for 
a  public  purpose.  If  they  think  so,  they  issue  a  declaration  under 
B.  16  of  the  Land  Acquisition  Act.  No  notice  need  be  given  to 
the  other  side  at  alL  If  steps  are  taken  under  that  declaration, 
the  land  is  taken  over  and  he  gets  the  fair  price  of  that  land 
with  a  solation  of  15  per  cent,  for  the  mere  fact  that  the  land 
is  acquired.     There  is  no  injury. 

(1)  (1886)  6  SuiL  216. 


Digitized  by 


Google 


52  CALCUTTA  SERIES.  [VOL.  XXX. 

X902  If  land  is  sought  for  a  Companj,  who  is  it  whb  is  acquiring 

^^      the  land  P    The  Government.     The  land  is  to  be  acquired,  if  the 

«.         Goyemment  consider  it  should  be  so.    The  agreement  was  entered 

Bborbtabt  iiito   between  the  Goyemment  and  the  Bank  of  Bengal,   and 

o»  STATE.    £|.  £g  admitted  that  the  Bank  of  Bengal  discharges  certain  duties 

for  Government,  such  as  the  Public  Debt  Office.    If  the  Bank 

assumed  that  duty  for  themselves,  would  it  not  be  for  a  public 

purpose  ?    How  does  it  differ  if  Government  does  not  do  it,  but 

chooses  to  do  it  through  the  instrumentality  of  the  Bank  of  Bengal  P 

If  Government  took  a  piece  of  land  to-morrow  for  the  purpose 

of  an  Army  clothing  building,  the  fact  would  still  remain  that 

it  could  still  change  its  mind  for  the  use  of  such  land. 

There  is  no  form  prescribed  in  s  6  of  the  Act  for  a  declaration ; 
it  is  sufficient,  if  it  is  so  worded,  that  upon  the  face  of  it  you  show 
it  is  needed  for  one  or  the  other  or  both.  The  Bank  of  Bengal 
contends  that  the  land  was  taken  up  both  for  a  public  purpose 
and  for  a  Company.  The  argument  of  the  other  side  is  that 
land  can  be  taken  up  for  a  Company  or  for  a  public  purpose, 
but  it  cannot  be  taken  for  a  Company  for  a  public  purpose.  That 
argument  is  not  maintainable.  Why  should  it  not  be  taken  up 
for  both? 

This  declaration  is  by  virtue  of  s.  6,  sub-section  3,  conclusive 
evidence  that  the  land  was  taken  up  for  a  public*  purpose  as  well 
as  for  a  Company.  It  may  be  that  the  provision  of  Part  VII  of 
the  Act  will  have  to  be  seen  to  so  far  as  a  Company  is  concerned. 

The  plaintifi  says  it  is  bad  because  it  was  for  a  public 
purpose,  and  then  goes  on  to  say  that  it  was  for  the  benefit  of 
extending  the  Bank  of  Bengal,  There  is  nothing  to  show  that 
land  acquired  by  the  Government  for  the  Bank  of  Bengal  for  a 
Public  Debt  Office  is  not  for  a  public  purpose.  If  that  ground  be 
abandoned  and  it  be  argued  that  the  land  was  taken  up  for  a 
Company  for  a  purpose  that  the  public  are  interested  in,  then 

I  come  to  the  consideration  of  Part  VII  of  the  Act.    The  pro- 
ceedings in  the  Lower  Court  were  proceedings  under  Part  VIL 

The  plaintiff's  contention  is  that  this  declaration  is  bad  and 
is  fatally  defective  because  it  states  that  the  land  is  for  a  public 
purpose,  and  proceeds  to  specify  that  purpose,   namely,  that  it 

II  for  the  extension  of  the  Bank  of  Bengal.    Subsidiary  to  that 
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contention,  the  plaintiff  raised  this,  that  the  land  ooold  not  be       iMt 
acquired  for  a  Company,  nor  the  Bank  of  Bengal  under  any       J^ 
circumstanoes,  as  they  have  means    under  their  own  Act  for       «•• 
acquiring  the  property,  and,  further,  that  the  land  was  not  needed   SiOBrrAmT 
for  a  work  likely  to  prove  beneficial  to  the  public. 

There  is  no  part-form  required  by  the  Act  for  a  declaration, 
and  as  soon  as  the  declaration  is  proclaimed,  the  course  proceeds, 
whether  it  is  for  a  public  purpose  or  for  a  Company,  except  that 
in  the  latter  the  cost  defrayed  must  be  by  the  Company.  The 
only  object  of  the  declaration  is  to  inform  that  the  Gx>vemment 
is  satisfied  that  they  acquire  the  land  for  a  public  act. 

When  land  is.  taken  for  a  public  purpose,  the  Gbvemment  is 
deemed  to  be  acting  for  the  benefit  of  the  public  when  doing  so, 
and  the  initiation  tests  with  the  Government.  When  land  is 
acquired  for  a  Company,  the  Legislature  requires  Part  VII  of  the 
Act  to  be  enforced,  that  is,  for  a  public  purpose.  In  this  case 
it  cannot  be  disputed  that  the  land  was  requii^  for  a  public 
purpose,  namely,  for  the  Public  Debt  Office. 

The  distinction  between  land  acquired  for  a  public  purpose 
and  for  a  Company  does  not  exist.  It  is  not  denied  that  the  Bank 
is  a  Company  within  the  meaning  of  s.  3  of  the  Act,  and  it  was 
not  contended  that,  if  the  Company  is  one  under  s.  3,  and  they 
have  their  own  Act,  that  they  cannot  take  it  up.  That  has 
not  been  seriously  taken  up.  Negotiations  between  the  Bank 
and  the  plaintiff  were  not  brought  before  the  Secretary  oi  State. 

There  can  be  no  want  of  good  faith,  if,  where  persons  are 
not  able  to  agree,  one  should  apply  to  the  G-ovemment.  Persons 
often  put  in  an  exorbitant  sum  for  land,  and  in  this  case  the 
plaintiff  has  daimed  five  lacs  of  rupees.  I  leave  that  matter, 
however,  to  tiie  Court. 

It  is  quite  dear  that  the  Gbvemment  was  capable  of  acquiring 
land  for  a  Company,  and  for  this  Company,  and  nothing  that 
has  been  proved  in  this  case  can  alter  that  The  consent  of  the 
Government  is  to  be  given  before  ss.  6  and  37  of  the  Act  are 
put  in  force.  There  is  nothing  in  the  Act  stating  in  what  form 
consent  is  given.  The  consent  must  be  however  given  previous 
to  the  proceedings.    8.  40  of  the  Act  (I  of  1894)  referred  to. 
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1902  It  is  objected  here  that  the  plaintiff  was  entitled  to  have 

^^^      notice,  eo  as  to  have  an  opportunity  of  being  present  at  the 

«•         enquiry.     Is  there  anything  in  the  Act  to  warrant  such  oon- 

Sbobbtabt   tention?  There  is  no  such  notice  required  by  the  Act.    The 

OP  Statb.    plaintiff  says  that  the  notice  is  'an  implied  one.    Is  there  any 

ground  for  stating  that  P 

If  Govemment  after  enquiries  made  resolve  that  the  land 
shall  be  taken  up  for  a  Company,  the  plaintiff  has  the  fullest 
oppdrtunity  of  being  heard  as  to  the  area^  value,  share,  and 
rights  to  the  land,  plus  certain  statutory  allowance.  As  to 
when  notice  is  to  be  given,  the  Court  wiU  be  able  to  see  by 
referring  to  ss.  4,  6,  and  9  of  the  Land  Acquisition  Act 

Under  s.  12  we  get  a  change  from  this  Act  from  what  there 
was  in  the  preceding  Act,  and  an  award  can  be  made  under 
this  section  whether  the  persons  interested  are  or  are  not  present, 
when  the  award  is  made.  S.  20  and  various  other  sections  provide 
that,  where  the  Legislature  considered  notice  shoidd  be  given, 
provision  should  be  meAe  as  to  that.  The  Company  asking  to 
put  the  provision  into  force  should  have  an  opportunity  of 
showing  that  their  reason  is  a  reasonable  one.  The  provisions 
under  ss.  3  and  40  do  not  arise  In  this  matter. 

It  has  been  decided  by  this  Court  that  only  a  person  who 
can  administer  the  oath  under  this  Act  is  a  Court. 

The  object  of  an  enquiry  is  for  the  protection  of  the  public. 

The  officer,  who  is  making  the  enquiry  under  s.  40,  is  not  a 
judicial  officer,  and  if  it  be  not  a  judicial  enquiry,  on  what 
ground,  then,  has  thq  owner  of  the  land  to  be  entitled  to  be 
represented  in  this  enquiry  P  Why  should  the  owner  of  the  land 
have  notice  when  the  Act  makes  no  provision  for  such  notice  P 
I  submit  that,  if  the  matter  is  open  to  the  Court  to  enquire 
into  anything  prior  to  the  declaration  under  s.  6,  which  I  submit 
not,  it  must  be  taken  that  the  proceedings  have  been  legally  and 
properly  carried  out,  and  that  the  owner  of  the  land  is  not 
entitled  to  notice. 

The  plaintiff  has  no  right  to  be  present  at  the  enquiry. 
Both  the  results  of  the  enquiry  and  the  nature  of  the  agreement 
are  left  solely  and  entirely  upon  the  Local  Government.    Therefore 
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I  contend  that  the  plaintifE  oannot  impugn  the  proceedings  either       1902 

upon  the   ground  of  want  of  notice,  or  because  they  have  not        "^^ 

been  carried  out  under  the  provisions  of  the  Act.  «• 

*^  Thh 

The  Qt)vemment  have  deliberately  stated  that  they  approve  of   S«cbitaey 

this  declaration  and  grant  it.   jOn  the  question  of  the  declaration 

being  binding,  see  Shasiri  Bamohandra  v.  Ahmedabad    Municl* 

palUi/{l).     The  object  of  the  declaration  is  to   show  that  the 

land   is  needed,  and  it   is  sufficient  for  the  declaration  to  state 

that  it  is  80  required. 

With  regard  to  the  proceedings  by  Qunga  Chum  Chatterjee, 
the  first  question  urged  by  the  plaintifE  is,  that  although  he  was 
appointed  with  powers  of  the  Land  Acquisition  Collector  in 
respect  of  land,  yet  he  could  not  do  so  in  the  24-Pergunnahs, 
and  it  is  suggested  that  that  is  a  defect  in  the  jurisdiction. 
No  objection  of  this  kind  was  taken  before  the  Collector,  and  no 
authority  has  been  cited  that  he  could  not  sit  in  the  2  i-Pergunnahs 
and  perform  the  acts  he  could  in  Calcutta.  The  process  for 
acquisition  for  acquiring  land  in  Calcatta  has  been  done  in  many 
oases  by  the  Collector  in  the  24-Pergunnah3.  Is  it  a  question  of 
jurisdiction  at  all  P 

If  there  is  anything  in  it  at  all,  they  could  only  speak  of 
it  as  an  irregularity,  but  where  is  the  irregularity  P  I  submit  there 
is  none. 

The  District  Judge  of  the  24-Pergunnahs  is  ex^fficto  appoint- 
ed to  be  the  Court  under  this  Act;  see  Beverley's  Land 
Acquisition  Act,  p.  7.  In  the  case  of  Durga  Das  Rakhit  v. 
Queefi''Empre8s{2)^  it  is  pointed  out  that  a  Court  does  not  include 
a  Collector. 

On  these  grounds  before  the  plaint  was  altered  and  up  to  the 
present  moment,  the  plaintiif  has  utterly  failed  to  make  good  his 
daim.  In  the  amended  plaint  the  plaintiff  says  that  whether  there 
was  a  want  of  jurisdiction  or  not,  this  award  is  a  fraud  upon  the 
Act.  This  is  a  matter  which  is  not  within  the  notice  of  action  to 
the  Secretary  of  State,  which  should  also  state  the  cause  of  action. 
The  plaint  as  originally  drawn  said  that  the  award  is  bad  in  law, 
that  there  was  no  jurisdiction,  that  the  Government  was  not 

(1)  (190))  I.  L.  B.  24  Bjji.  630.        (2)  (19^0)  I.  L.  R.  27  Calc.  820—25. 
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1902        competent  to  make  the   declaration,  and  that  the  provisionfi  of 

^^       B  .  40  and  41  had  not  been  affected.     But  now  they  say  that 

«»•  there  was   a  fraud    committed.    I  contend  that  this  portion  of 

Thb 
Sbcfbtart  the  plaint  is  not  maintainable  under  s.  424  of  the  Civil  Procedure 

Code.     No  notice  of  action  was  given  as  regards  Q-UDga  Chum 
Chatterjee. 

As  regards  the  case  of  Bal  JUokoond  Lai  v.  Jiiyuddun  Roy  (1)» 
cited  by  the  plaintiff,  I  submit  that  this  diction,  for  it  is  nothing 
more,  is  no  authority  for  the  proposition  that  a  suit  cannot  be 
maintained,  unless  notice  is  given  under  s.  424  of  the  Civil  Pro- 
cedure Code.  In  The  Secretary  of  State  for  India  in  Council 
V.  Rajlucki  Debt  (2),  it  was  held  that  it  not  only  vitiated  the  action 
against  the  Secretary  of  S  ate,  but  as  regards  other  persons  als^. 

Suppose  the  case  of  want  of  jurisdiction  breaks  down,  the 
plaintiff  would  be  bound  to  pay  the  costs  of  the  suit,  but  now  the 
plaintiff  has  set  up  a  new  case,  and  it  is  one  that  seriously  affect  b 
my  clients,  because  it  is  one  which  goes  as  against  them  to  charge 
fraud.  Mohanundo  Gupta  has  never  had  any  notice  at  all  under 
B.  424  of  the  Code,  and  the  Secretary  of  State,  although  they  had 
natice  under  s.  424,  hhould  have  had  notice  again  under  the  above 
section,  inasmuch  as  the  plaint  was  amended. 

The  other  side  has  argued  that  Mohanundo  Q-upta .  would  be 
responsible,  if  he  committed  an  actionable  wrong,  but  if  so,  then 
he  was  entitled  to  notice  und^r  s.  424.  He  was  added  at  the 
plaintiff's  ri^k,  but  how,  because  he  succeeded  Ghinga  Chum 
is  he  respon  ^ible  for  what  Gunga  Chum  did  P  This  suit  is  not 
maintainable  against  the  Secretary  of  State,  and  it  is  not 
maintainable  against  Mohanundo  Gupta  at  all,  inasmuch  as  he  had 
no  notice  under  s.  424  of  the  Civil  Procedure  Code. 

The  questions  under  the  issues  allowed  to  be  raised  by  the 
Court  seem  to  me  to  involve  the  consideration  as  to  what  is  the 
position  of  Gxmga  Chum,  and  what  is  the  natuire  of  the  award. 
Firstly,  what  is  the  position  of  the  Land  Acquisition  Collector? 
He  is  not  a  judicial  officer.  Secondly,  what  is  meant  by,  and  what 
is  the  force  and  effect,  if  any,  of  what  is  calltd,  an  award  under 
this  Act  P  The  plaintiff  argues  as  if  this  was  an  award  made  by 
arbitrators.     It  is  nothing  of  the  kind ;  see  Bacon's  Abridgment, 

(1)  (1883)  I.  L.  B.  9  Calc.  271.  (2)  (1898)  I.  L.  B.  25  Calc.  289. 
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p.    265.     Did  the  Legislature  tuse  the  word   in  that  sense.    I  190s 

submit  there  is  only  one  answer,  and  that  is  that  they  did  not ;  J^J^ 

see  Maxwell  on  Statutes,  p,  28.     It  is  quite  clear  on  this  Act  that  •• 

there  is  not,  so  far  as  the  owner  of  the  land  is  oonoemed,  any  BMowKTAMt 

tinality  in.the  so-called  award,  i^ess  and  until  he  accepts  it  ®'  *^"* 

.  See  Bs.  8-11  of  the  Land  Acquisition  Act. 

See  abo  ss.  23  and  21  of  the  Land  Acquisition  A^ot. 

If  the  Court  is  of  opinion  that  a  sufficient  amount  has  not 
been  tendered  by  the  Collector,  then  he  is  liable.  The  function  of 
the  Collector  is  to  decide  the  amount,  which,  in  his  opinion, 
the  plaintiff  should  be  entitled  to  for  the  value  of  the  land  with 
the  consent  of  Government,  and  he  is  not  to  decide  anything 
else.  The  Collector  is  not  bound  to  make  an  award  upon  the 
estimated  value,  and  in  fact  he  did  n)t  do  so.  It  was  proper 
that  the  Bank  should  state  the  amount,  which  they  were  willing 
to  give  for  the  land  ;  and  if  that  had  fallen  short,  they  would  have 
been  liable  for  costs.  The  Manual  of  Bules  aud  Begulationft 
(22nd  June  1900)  and  s.  39  of  the  Land  Acquisition  Act  referred 
to.  There  can  be  no  question  that  this  assessment  was  made 
and  sanctioned  by  the  Grovemment.  The  question  is  whether 
the  award  arrived  at  by  the  Collector  is  a  fraud  against  the 
Act  or  not.  Now  what  is  the  fraud  P  The  Sub-Collect(nr 
was  bound  under  s.  39  of  the  Act.  Could  he  have  done 
less  than  what  he  did,  namely,  make  his  report  and  send 
the  same  to  the  Collector  under  the  ActP  The  Company 
by  rule  11  of  the  Bules  and  Regulations  is  brought  into 
immediate  contact  with  the  Gbvemment ;  see  rule  19  of 
the  Bules  and  Regulations.  Though  called  rules,  they 
are  m'Te  properly  instructions  by  the  Board  of  Revenue. 
When  fraud  is  suggested,  then  it  is  that  these  instructions 
are  a  fraud,  and  a  fraud  to  the  whole  world,  as  these  in- 
structions are  published  under  the  heading  of  Manual  of 
Rules  and  Regulations.  The  'object  of  the  rules  is  for  pro* 
tection  of  the  G-ovemment  and  to  determine  the  amount  below 
which  they  are  not  entitled  to  go  ia  assessing  the  value  of 
the  land.  On  these  statements  made  and  these  facts  proved,  I 
submit  they  are  not  entitled  to  say  any  fraud  has  been  made  out. 
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1902       The  Government  baa  made  no  secret  of  what  they  have  done. 

^^       I  submit  therefore  no  case  of  fraud  has  been  made  out. 

••  If  the  officer's  business  is    to  determine  solely  the  value  of 

8S0BBTABY   the  land  for  the  Government,  how  can  he  b3  a  judicial  officer  P 

ov  »TAM.    ji  ^j^^  Collector  is  not  a  judicial^officer,  then  there  has  been  no 

fraud  upon  the  Act.    There  is  no  provision  made  under  the  Act 

for   the    Collector  to  examine  any  witnesses  at  all.      Certain 

witnesses  were  examined  and  sworn,  but  he  had  no   power  to 

do  it.    As  to  the  general  power  to  fix  a  day  for  enquiry,  see 

8*  11  of  the  Act.     The  Collector  has  the  power  to  compel  the 

attendance  of  witnesses,  but  has  no  power  to  put  them  on  oath. 

Mr.  Sill  (with  him  Mr.  Dunne  and  Mr,  Oarth)  for  tlie  Bank 
of  Bengal. 

The  relief  sought  in  this  suit  is  of  a  threefold  character  as 
stated  in  paras.  1,  2,  and  3  of  the  plaint. 

The  case  put  forward  in  the  plaint  as  amended  and  the 
argument^  in  support  of  that  case  are—  (1)  Ttiat  the  purpose  for 
which  these  premises  were  acquired  is  not  such  a  purpose  as 
justifies  their  acquisition  under  the  Act ;  (2)  that  the  procedure 
adopted  for  the  acquisition  was  not  in  accordance  with  the 
provisions  of  the  Act,  and  was  in  fact  a  fraud  upon  the  Act. 
As  to  the  former  contention,  the  plaintiff's  case  is  that  the  Bank 
wanted  the  prenuses  for  their  private  purposes  as  a  Bank,  but 
instead  of  resorting  to  their  power  under  s.  41  of  Act  XL  of 
1876,  which  authorises  them  to  acquire  an  interest  in  immove- 
able property,  they  applied  to  the  Government  of  Bengal  to 
acquire  them  under  the  Land  Acquisition  Act ;  that  under 
colour  of  arrangements  with  the  Secretary  of  State  and  the 
Governor-General  iu  Council  with  reference  to  the  Public  Debt 
Office,  they  induced  the  Local  Government  to  take  these  buildings, 
but  that  these  arrangements  may  at  any  time  be  put  an  end  to  ; 
that  the  agreement  of  31st  August  1900  makes  no  provision 
iox  the  public  user  of  the  building  to  be  constructed  after 
the  Bank's  arrangement  with  Gh)vemment  shall  cease;  tliat 
the  agreement  is  wholly  illusory,  and  is  quite  compatible  with 
the  pubUc  having  no  use  of  the  woik  at  all  on  any  terms; 
that  the  wo.k  is  not  a  work  which  could  for  its  nature   be 
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used  by  the  publio  within  the  meaning  of  the  Act ;  that  the       1902 
pnrpoee  mentioned  in  the  declaration  of  Srd  September  1900,       ^^ 
viz.,  "  for  the  extension  of  the  Bank's  premises/'  is  not  a  publio       -•• 
purpose  within  the  meaning  of  the  Act,  and  that  the  defendants  Siobbtaxt 
should  be  restrained  by  injunction  of  this  Court  from  proceeding    ^'   '^"* 
to  acquire  or  take  and  give  possession  of  the  premises  under 
such  declaration  or  agreement,  or  at  all. 

Assuming  each  and  all  of  the  plointifPs  statements  and 
contentions  above  mentioned  to  be  correct  (I  shall  presently 
show  they  are  not),  has  this  Court  jurisdiction  to  interfere  or  to 
grant  the  injunction  prayed  ? 

The  Local  G-ovemment  might  to-morrow  enter  into  another 
agreement  with  the  Bank  for  the  public  user  of  the  building 
to  be  constructed,  and  might  proceed  to  acquire  the  premises 
tor  the  purposes  therein  stated.  Could  this  Court  restrain  it  P  I 
submit  this  Court  has  no  jurisdiction,  and  would  not  interfere 
A  quo  warranto  would  be  infused,  if  precisely  the  came  thing 
had  been  done  immediately ;  see  ex^parie  Eichards(l).  A  man- 
damus cannot  be  issued  when  there  is  a  discretionary  power  ; 
see  The  King  v.  The  Lords  Commissioners  of  the  Treasuryi^) 
and  The  Queen  on  the  prosecution  of  Edwards  v.  TA^  Direetors^ 
etc.,  of  the  South-eastern  JRaiiwaf/{S). 

The  Court  cannot  interfere  by  injunction  with  the  public 
duties  of  any  department  of  Government  or  with  any  discsretion 
it  has  to  exercise  in  its  public  capacity ;  see  Ellis  v.  Earl  Orey  (4), 

The  arguments  based  on  the  provisions  of  the  Land  Clauiet 
Acts  are  misleading.  The  conditions  of  compulsory  acquisition 
under  these  Acts  and  the  machinery  thereof  being  wholly  different 
to  that  under  the  Land  Acquisition  Act.  Here  no  private 
individual  or  body  of  individuals  can  acquire,  but  Government, 
and  Government  alone,  and  the  Government  is  made  sole  judge 
of  the  necessity  of  the  acquisition.  Its  diction  is  to  be  conclusive 
evidence  on  the  point.  Here  the  Government  is  charged  with 
ascertaining  whether  these  premises  aro  likely  to  be  acquired 
for  a  public  purpose  and  likely  to  prove  useful  to  the  public. 
How    can     you    restrain    Government    from    exercising    their 

(1)  (1878)  L.  R.  8  Q.  B.  D.  868.  (8)  (1865)  4  H.  L.  471,— 78,— 82. 

(2)  (1887)  4  A.  ft  B«  286-97.  (4)  (1886)  6  Sim.  ^14-B8. 
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1902       discretion  which  they  have  under  the  Act  P      If    the   land  is 

J^        acquired  for  a  Company,  Government  is  not  to  move  in  the  matter, 

«.  unless  they  think  it  is  likely  to  be  for  the  benefit  of  the  public. 

Sbotbtabt  Therefore  all  the  cases  cited  by  the  plaintiff  dealing  with  the  Land 

p»  State.    Clauses  Acts  are  useless. 

The  Land  Acquisition  Act,  says  Q-overnment,  is  to  declare 
whether  the  land  is  to  be  acquired  for  a  public  purpose.  S.  6,  (cL) 
3  of  the  Act  then  provides  that  the  declaration  is  conclusive 
evidence.    How  can  this  Court  deal  with  this  P 

The  plaintiff  wants  the  Court  to  deal  with  this  case  as  the 
arbiter  of  these  points.  He  says  that  the  declaration  is  not  in 
accordance  with  s.  6  of  the  Act.  I  shall  show  that  the  land 
is  acquired  for  a  public  purpose  and  for  a  Company.  On  the 
face  of  the  declaration  it  is  said  to  be  for  the  Bank  of  Bengal. 
If  the  Court  can  enter  on  this  enquiry,  then  the  purpose  is  a 
public  purpose,  and  the  work  is  likely  to  be  useful.  If  Govern- 
ment was  managing  the  Public  Debt  business  by  one  of  its  own 
departments,  could  it  not  acquire  land  whereon  to  erect  a  Public 
Debt  Office  P  If  it  manages  the  business  by  an  agent,  can  it  not 
provide  the  agent  with  an  office  P  Would  not  such  provision 
be  for  a  public  purpose  P  The  agency  might  determine,  but  that 
would  not  affect  this. 

The  declaration  and  the  agreement  were  duly  published,  and 
tiie  public  purpose  for  which  the  land  was  acquired  was 
thus  made  known,  and  the  declaration  was  neither  misleading 
nor  incorrect. 

I  can  show  that  the  building  to  be  constructed  was  during 
the  continuance  of  the  agency,  to  be  used  to  provide  additional 
accommodation  for  the  Public  Debt  Office,  and  not  exclusively 
for  that  purpose,  but  that  the  Bank  might  also  use  portions  not 
needed  for  that  purpose  for  the  general  purposes  of  the  Bank, 
and  that  to  this  extent  they  were  used  for  Government  busines?, 
and  the  public  were  to  be  entitled  to  the  use  of  them.  The  Local 
Government  were  of  opinion  that  the  building  would  be  likely 
to  prove  useful  to  the  public.     Was  it  wrong  P 

Can  it  be  said  that  the  agreement  is  compatible  with  no  u^e 
at  all  by  the  public  ?  The  Government  did  not  think  so,  and  it 
was  for   the  Government  to  decide  on   the  sufficiency    of    the 
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agreement.    The  agreement  has  become  part  and  parcel  of  this        1908 

Act.     How  can  the  Court  repeal  the  Act  P    That  is  what  the  j  ^^"Sjjjiy^ 

plaintifE  asks  the  Court  to  do.     I  submit  the  Court  cannot  deal  ^ 

Th« 
with  it.     Apart  from  s.   41,  .every  requirement  of  the  Act  was  Beokmtamt 

made.     As  to  the  enquiry  by  which  Government  satisfied  itself    ^'  S»^»» 

that  the  work  was  likely  to  prove  useful  to  the  public,  see  s.  114 

ill.  {e)  of  the  Evidence  Act,  which  says  that  the  Court  may 

presume   that    judicial  and    official    acts  have    been    regularly 

performed.    What  evidence  is  there  to  rebut  this  presumption  P 

The   plaintifE  says  he  was  entitled  to  notice  of,  and  to  be 

heard   on,   such   enquiry.      Id  that  enquiry  one    of   a   judicial 

nature,  and  if  so,  who  are  the  pfiurfcies  to  it  P    The  parties  concerned 

are  the  public     and  the  Company  who   are  seeking    to    have 

Qovemment  concerned  in  the  matter.     The  whole  object  of  this 

enquiry  is  to  see  that  it  is  useful  §nd  for  the  benefit  of  the  public. 

The  Government  has  to  fix  a  time  and  place  for  the  enquiry. 

Why  P    In  order  that  the  Company  can  point  out  where  the  works 

should  be,  and  that  it  is  to  be  for  the  benefit  of  the  public. 

Where  the  Act  says  that  the  Collector  may  require  the  atten- 
dance of  witnesses,  that  is  merely  for  information.  The  Govern- 
ment is  not  required  to  give  notice  to  the  plaintifE  and  further, 
any  statement  made  by  the  plaintifE  might  be  misleading  to  the 
public.  The  declaration  is  challenged  as  misleading.  It  did  not 
in  terms  say  the  premises  were  needed  for  a  Company,  and  said 
they  were  to  be  acquired  for  a  public  purpose. 

The  Government  appointed  the  Collector  to  make  an  enquiry 
under  ss.  11  to  16  of  the  Land  Acquisition  Act.  The  plaintifE 
says  the  appointment  was  unauthorized  and  invalid,  and  that 
the  Collector  sitting  at  Alipore  had  no  jurisdiction  to  take  pro- 
ceedings for  acquisition  of  land  in  Calcutta. 

The  plaintiff  says  the  proceedings  are  an  evasion  and  fraud 
npon  the  Act.  This  is  based  on  a  misconception  of  the  object  and 
nature  of  this  enquiry,  owing  no  doubt  in  a  large  measure  to  the 
misleading  word  "  award  "  in  the  sections  of  the  Land  Acquisition 
Act. 

An  award  is  the  judicial  determination  of  points  in  controversy 
between  opposing  parties.  In  Bacon's  Abridgment  Com.  Dig., 
pp.  265,  289,  one  finds  the  essential  elements  of  an    award  laid 
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1903       down,    and,  amongst  others,  the  elements  oi  mutuality.     An 

^^       award  should  be  certain,  mutual,  and  final.    Here  there  is  nothing 

9.         of  the  kind. 
Thi 

SioMTABT         When  a  tender  is  offered  by  Government,  the  Colleotor  should 

OF  oTATB. 

come  to  a  decision  under  the  information  tendered  by  Government. 
What  is  it  that  the  Collector  did  that  is  an  evasion  of  the  Act 
as  suggested  by  the  plaint  as  amended  P  Bee  the  Manual  of  Bules 
and  Begulations  for  the  guidance  of  officials  under  the  Land 
Acquisition  Act,  p.  39.  Where  does  the  element  of  fraud  come 
in  if  the  Collector  should  get  information  &om  the  Bank  as  to  the 
estimate  P    Surely  he  is  entitled  to  such  inf  cnmation. 

The  Collector  making  the  enquiry  does  not  act  in  a  judioiai 
capacity.  He  cannot  administer  an  oath  nor  require  a  verification ; 
see  Durga  Das  JtukkU  v.  Queen'EmpreM{l).  The  object  of 
the  enquiry  is  to  enable  Gov^*nment  as  administrators  of  the 
public  funds  to  ascertain  what  is  a  proper  amount  to  offer  ; 
and  the  so-called  award  is  nothing  more  than  an  offer  by 
Government,  which  the  owner  is  at  liberty  either  to  accept 
or  refuse.  If  he  refuses,  the  Collector  is  boimd  to  refer  to  the 
Court. 

The  Collector  is  bound  by  his  offer  and  cannot  claim  a 
reference,  nor,  when  the  property  is  acquired  at  the  cost 
of  a  local  authority  or  a  Compamy,  can  such  local  authority 
or  company  demand  a  reference.  The  Collector  must,  on  making 
his  award,  tender,  and  can,  if  acceptance  is  refused,  deposit  in 
Court  the  amount  offered  by  him;  and  if  the  Judge  awards 
more  than  the  Collector  offered,  the  Collector  may  be  made 
to  pay  the  costs  of  the  reference.  His  position  is  a  twofold  one, 
viz.,  (1)  an  official  valuer  to  value  the  premises,  and  (2)  a 
Government  agent  to  make  an  offer,  and  he  is  nothing  else. 
If  he  is  only  an  agent  to  make  an  offer,  where  is  there  anything 
wrong  in  the  amount  he  makes  P  S.  65  of  the  Land  Acquisition 
Act  empowers  the  Government  to  make  rules  consistent  with  the 
Act  for  the  guidance  of  its  officers.  Li  the  Darbhanga  case(2) 
referred  to  by  the  plaintiff,  there  appears  to  have  been  no 
proceedings  at  all.    Here  you  have  parties  at  arms  length,  but 

(1)  (1900)  I.  L.  R.  27  C«Ic.  830.  (2)  (1889)  L.  R.  17  I.  A.  90. 
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in  the  above  case  cited  nothing  pasted.    That  oaie  has  nothing        i^q^ 
either  in  sabstance  or  in  fact  bearing  on  the  present 


Sua 

Mr.  Pugh  in  reply.  T«j 

The  Darbhanga  case(l)  is  one  in  which  I  place  the  greatest    or  Srin^ 
reliance,  and  has  been  dealt  with  by  the  Privy  Council.    With 
regard  to  this  case,  the  Chairman  of  the  Municipality  were  the 
only  defendants.    The  case  was  not  brought  for  years  afterwardsi 
until  the  Baja  had  become  of  age. 

As  to  fraud,  I  say  that  I  have  never  made  any  charge  per- 
sonally against  the  defendants. 

The  difficulties  that  meet  the  defendants  are  legal  difficulties 
entirely.  The  fact  that  the  award  made  in  the  above  case 
was  one  rupee  makes  no  difference,  and  I  submit  thai  it  would 
be  just  the  same,  if  it  were  eight  lacs,  if  the  award  was  not  made 
in  compliance  with  the  Act. 

In  order  to  see  whether  the  Court  has  juiisdiction  you  must 
see  what  the  nature  of  the  case  is.  In  Ellis  v.  Orep{2)  the  act 
which  was  performed  was  a  ministerial  act;  see  Frewin  v. 
Zeirt«(3).  Kerr  on  Injunctions  (3rd  ed.),  pp.  166  and  568,  and 
WoodrofEe  on  Injunctions,  pp.  34  and  35,  referred  to.  The  issue 
as  to  whether  a  suit  is  maintainable,  regard  being  had  to  s.  52  of 
the  Ijand  Acquisition  Act,  is  a  question  which  cannot  be  urged  on 
behalf  of  the  G-overnment,  because  they  had  notice  for  over  a 
month.  This  section  applies  only  to  anything  done  in  com- 
pliance with  the  Act.  Mohanunda  Ghipta  does  not  come  under 
the  section  at  all,  because,  as  regards  him,  what  we  seek  is  an 
injunction  to  restrain  him  from  taking  our  house.  We  ask  also 
tor  an  injunction  as  agaiiuit  the  Bank,  and  they  had  the  same 
notice  as  the  Government.  Mohanunda  Ghipta  does  not  come 
within  s.  424  of  the  Civil  Procedure  Code.  If  you  want  an 
injunction  with  regard  to  an  act  done,  you  can  do  so  without 
giving  notice.  The  Appeal  Court  decided  you  ootild  not^  do  so 
against  the  Gbvernment ;  so  that  as  regards  Government  tiotioe  is 
required,  which  was  done.  Defendant  says  tiiat  the  plaiA<aS 
discloses  no  case  against  Mohanunda  Gupta,  which  I  fail  to  SM. 

(1)  (1889)  L.  R.  17  I.  A.  90.  (2)  (18^  6  Sfm.  216. 

(a)  (1848)  4  Ml]n«  and  Cmig.  2«--i4^ 
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1902  Waa  Mohanonda   Ghipta    a  necessary  party  ?    Goyemmeiit 

^^  says  they  are  not  liable  for  the  aots  of  their  servants.    Then  in 

J''  that  ease  it  is  clear  that  Mohanunda  Gupta    was  a  necessary 

8B0BSTAXT  party. 

We  say  the  award  is  a  sham,  and  we  challenge  throaghoat 
our  plaint  that  the  award  was  not  done  in  compliance  with  the 
Act.  As  to  whether  there  was  any  enquiry  or  report  made 
under  ss.  40  and  41  of  the  Act,  it  is  said  that  the  enquiry  made 
in  this  case  is  a  valid  enquiry.  No  notice  was  given  by  Ghovem- 
ment,  bi^t  the  Collector  gave  formal  notice  to  the  Manager  of  the 
Bank  and  interviewed  him.  How  can  that  be  called  an  enquiry  P 
Has  any  one  ever  heard  that  both  sides  cannot  be  heard  ?  How 
can  it  be  argued  that,  if  you  are  going  to  take  a  man's  lands,  he  is 
not  an  interested  party,  but  that  he  is  only  interested  with 
regard  to  compensation  P  The  dub  cases  show  that  these  people 
are  responsible  to  the  Courts.  I  don't  rely  entirely  upon  these 
classes  of  cases,  but  they  are  all  in  point  with  regard  to  the  case 
now  before  the  Court. 

The  def en^^nts  have  not  dealt  with  these  cases,  because  t'aey 
could  not  deal  with  them.  The  report  does  not  show  that  this 
is  within  the  meaning  of  the  Act  and  likely  to  be  beneficial  to 
the  public.  Any  bank  is  useful  to  the  public  in  an  indirect 
way,  but  you  cannot  predicate  the  term. 

As  to  consent,  I  submit  there  was  no  such  consent  as  is 
tequired  under  s.  39  of  the  Act. 

The  Collector  is  a  man  committed  with  the  task  of  enquiry  into 
the  matter  with  power  to  call  and  examine  witnesses.  See  s.  4  of 
the  Oaths  Act. 

An  award  being  final,  the  onus  is  upon  the  claimant  to  show 
that  the  award  is  wrong.  In  the  notes  under  s.  22  of  Bever- 
ley's Land  Acquisition  Act,  he  says  the  claimant  takes  the  same 
position  as  the  defendants.  See  ss.  16,  18,  22,  23,  25,  26,  27,  29, 
find  4d  of  the  Land  Acquisition  Act.  I  say  that  the  consent 
to  put  these  sections  in  force  must  be  after  the  agreement 
I  contend  that  the  Deputy  Collector  must  sit  in  each  place, 
where  the  land  is  situated,  in  order  to  hold  on  enquiry.    I  submit 
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that  the  plaint  is  well  foDndad,  and  the  Court  has  jurisdiction, 
and  I  ask  the  Court  to  grant  an  injunction  to  prevent  the 
defendants  taking  this  land  in  these  proceedings. 


1901 


ESBJl 

^  ,  Tai 

Cur.  adv.  mU.  Sicbbtabt 

or  Stati. 


Au  AJn  Svapxav  JJ.  The  plaintiff  is  the  owner 
of  certain  premises  in  Calcutta,  which  have  been  acquired  by 
Government  under  the  provisions  of  Act  I  of  1894  (the  Land 
Acquisition  Act),  and  he  seeks  in  this  action  to  have  it 
declared  that  all  the  proceedings  taken  by  the  Local  Government 
in  the  matter  of  such  acquisition  should  be  declared  void  and  of 
no  force  or  effect,  and  to  obtain  a  mandatory  injunction  restraining 
the  Government  as  well  as  the  Bank  of  Bengal,  for  whom  the 
land  is  purported  to  be  acquired,  from  taking  any  step  whatsoever 
towards  taking  possession  of  the  said  premises. 

He  also  claims  damages  for  the  costs  incurred  by  him  in  the 
eonduct  of  the  proceedings  before  the  Land  Acquisition  Collector. 

Li  order  to  und^stimd  the  contentions  raised  on  his  behalf,  it 
IB  necessary  to  set  forth  in  some  detail  the  circumstances  under 
which  the  Land  Acquisition  proceedings  were  instituted. 

The  Bank  of  Bengal,  which  is  a  Company  incorporated  under 
Act  XI  of  1876,  appears  to  have  been  in  need  of  extending  its 
premises  for  the  purpose  of  providing  improved  accommodation 
for  the  Public  Debt  Office  and  the  Government  Accounts  Depart- 
ment. 

The  premises  in  question  being  adjacent  to  the  Bank,  it 
attempted,  in  the  first  instance,  to  obtain  the  same  by  private 
purchase  from  the  plaintiff. 

Upon  the  evidence  we  have  no  doubt  that  the  solicitor  for  the 
Bank  broached  the  subject  first  to  the  plaintiff's  agent  on  the  5th 
of  July  1900.  The  conversation  on  the  subject  is  detailed  by 
Mr.  McNair,  who  states  that  Mr.  Cohen  then  told  him  the  plaintiff 
would  not  take  even  four  lacs  for  the  property,  upon  which 
Mr.  McNair  replied  that  in  that  case  thore  was  nothing  for  it  but 
to  acquire  the  land  through  the  Government.  There  was  a  sub- 
sequent interview  between  the  Bank's  solicitor  and  the  plaintiff's 
agent,  when  the  latter  informed  Mr.  McNair  that  he  was  not 
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1P02       going  to  take  even  four  lacsl    TKe  BanI:  oonflidering  the  demand 

^^^       SB  exorbitant  and  unreasonable  applied  to  the  Gtrvemment  on  the 

V-.         19th  of  July  1900  for  the  aeqnisition  of  the  premises  in  question 

Tnil 
SftCBBTinY   under  the  Land  Acquisition  Act.     In  their  letter  to  the  Chief 

o»  StAii.    georetary  they  mentioned  the  circumstances  which  compelled  them 

to  make  the  application,  and  expressed  their  willingness  to  enter 

into  the  agreement  with  Ghovemment  required  by  the  Aet,  and 

they  prayed  that  the  necessary  steps  as  required  by  the  law  might 

be  taken  for  the  acquisition  of  the  premises. 

On  the  30th  of  July  the  Government  of  Bengal  by  their  letter 
No.  2726,  addressed  to  the  Secretary  to  the  Board  of  Revenue, 
J^ower  Provinces,  requested  the  Board  to  depute  their  Secretary 
to  make  the  necessary  enquiry  under  s.  40  of  the  Act  and  to 
report  the  result  to  Government  as  quickly  as  possible. 

At  that  time  Mr.  Carlyle,  who  has  given  his  evidence  in  this 
oaee,  was  acting  as  Secretary  to  the  Board,  and  it  would  appear 
that,  in  accordance  with  the  Government's  request,  he  was  deputed 
to  make  the  enquiry. 

There  is  a  note  on  the  margin  of  exhibit  B  proved  to  be  in 
Mr.  Oarlyle's  handwriting  in  these  terms — "I  will  go  to  the 
Bank  to-morrow  as  arranged  yesterday." 

On  the  following  day  (1st  of  August)  Mr.  Carlyle  proceeded 
to  the  Bank,  and  after  ascertaining  the  facts,  which  he  details 
in  his  evidence,  he  submitted  a  report  embodying  the  result  of 
his  enquiry  for  the  information  of  Government.  The  original 
report  has  been  put  in  and  marked  as  exhibit  5  (the  draft 
is  marked  as  exhibit  4).  A  great  deal  of  time  has  been  spent  in 
discussing  this  draft ;  with  what  object  it  is  difficult  to  understand. 
It  appears  from  the  evidence  of  the  plaintiff's  attorney  that  he 
had  obtained  a  copy  of  exhibit  4,  which  was  the  only  report  then 
in  the  possession  of  the  Government  Solicitor ;  he  found  several 
mistakes  in  his  copy  and  went  to  the  Government  Solicitor's  office 
to  compare  it  with  the  original  and  apparently  to  obtain  inspection 
of  other  documents.  Exhibit  4  was  shown  to  him  when  he  men- 
tioned to  Mr.  Sowton,  an  assistant  of  the  Government  Solicitor, 
that  it  appeared  to  be  a  draft  (which  in  fact  it  is),  to  which 
tlb.  Sowton  rq)lied  that  that  was  the  only  report  they  had  in 
th^  pOBsession. 
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Mr.  Gregory  admits  that  Mr.  Sowton  did  not  tell  him  that  1902 

tiiat  was  the  report  submitted  to  GoYemment  or  that  there  was  no  "^^ 

other  report.    It  is  not  suggested,  nor  could  it  be  suggested,  that  v. 

exhibit  5  is  a  subsequent  oonooction  for  the  purposes  of  this  suit ;  Sbobbtabt 

nor  has  our  attention  been  drawn  to  any  points    of  difference  ^'  Btati. 
between  exhibits  4  and  5. 

A* great  deal  of  public  time,  howeyer,  has  been  taken  up  in 
the  examination  and  cross-examination  of  witnesses  with  regard 
to  the  first  document. 

To  proceed  with  the  narration  of  facts, — ^from  the  note  made 
on  the  draft,  as  also  from  Mr.  Carlyle's  cTidenoe,  it  is  dear 
that  the  original  document  and  the  plan  were  handed  over 
personally  by  this  officer  to  the  Secretary  to  the  Government  of 
Bengal  in  the  Beyenue  Department. 

On  receipt  of  Mr.  Carlyle's  report  the  Goyemment  of  Bengal, 
by  its  letter  No.  2826,  dated  the  3rd  of  August  1900  (exhibit 
No.  3),  informed  the  Board  of  Beyenue  that  it  was  satisfied  that 
the  proposed  acquisition  was  for  the  construction  of  a  building, 
and  that  such  building  was  likely  to  prove  useful  to  the  public. 
The  G-oyemment  at  the  same  time  asked  the  Board  to  call  upon 
the  Bank  to  submit  a  draft  deed  for  the  approval  of  GtJvemment. 
We  shall  refer,  later  on,  to  certain  correspondence  which  passed 
about  this  time  between  the  Bank's  solicitors  and  the  G-ovem- 
ment  Solicitor,  upon  which  the  plaintiff  has  placed  reliance  in 
support  of  his  allegation  that  the  G-ovemment  was  colluding  with 
the  Bank  in  the  matter  of  this  acquisition. 

A  draft  agreement  appears  to  have  been  submitted  by  the 
Bank  of  B^agal,  and  on  the  14th  of  August  1900  (see  exhibit  7) 
the  Local  Government  communicated  its  approval  of  the  draft 
to  the  Board  of  Revenue. 

In  the  same  letter  a  direction  was  given  for  the  preparation 
<rf  an  ^timate  of  cost  for  acquiring  the  land.  In  accordance  with 
this  direction  a  preliminary  estimate  was  made  by  P.  C.  Mitter, 
Land  Acquisition  Act  OoUector  at  the  time,  and  submitted  on 
the  22nd  of  August  1900  (exhibit  D). 

This  estimate  showed  the  probable  eosts,  inclusive  of  the 
statutory  allowance,  as  Bs.  2,63,949. 
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1902  On  the  27  th  of    A^ugust  the  estimate  was  returned  to  the 

^^       Collector  for  the  correction  of  certain  mistakes,  and  at  the  same 
«•         time  the  plan  of  the  land  was  called  for. 

Thb 
Sbckbtabt         On  the  31st  of  August  the  Board  re-submitted  the  estimate 

OP  State,    prepared  by  the  Collector  for  the  sanction  of   Government  with 

a  revised  declaration. 

In  this  letter  (exhibit  F)  the  Board  pointed  out  the  difftoenoe 
between  the  Bank's  estimate,  which  was  Rs.  2,42,000,  and  the 
estimate  prepared  by  the  Collector. 

On  the  3rd  of  September  the  Government  issued  for  general 
information  a  notification  embodying  the  terms  of  the  agreement 
entered  into  on  the  31st  of  August  between  the  Secretary  of  State 
for  India  in  Council  and  the  Bank.  This  notification  was 
published  in  the  local  Gazette  on  the  5th  of  September  1900, 
and  refers  in  express  terms  to  the  premises,  1,  Esplanade,  West 
and  1,  and  2,  Strand. 

On  the  same  date  the  Government  Issued  its  declaration  under 
8.  6,  which  was  published  in  the  Cakutta  Gazette  of  the  5th 
of  September  1900. 

The  agreement  was  also  published  in  accordance  with  the 
requirements  of  the  Act  in  the  Oazette  of  India  of  the  8th  of 
September. 

On  the  3rd  of  September  Ganga  Charan  Chatterjee  was 
appointed  Land  Acquisition  Collector  for  the  districts  of  Nuddea, 
Jessore,  Faridpur,  and  Calcutta,  and  was  posted  to  the  head- 
*        quarters  station  of  the  24-Pergunnah8. 

On  the  same  date  (exhibit  H)  the  Local  Government  com- 
municated its  sanction  of  the  estimate  of  costs  submitted  by  the 
Collector  of  the  24-Pergunnahs,  and  requested  that  the  necessary 
8te{>s  might  be  taken  for  acquiring  the  lands  in  question. 

On  the  5th,  pursuant  to  the  direction  contained  in  Govern- 
ment letter  of  the  3rd  of  September,  Mr.  Oarlyle,  the  Secretary 
to  the  Board,  instructed  Ganga  Charan  Chatterjee  to  make  the 
necessary  arrangements  for  starting  the  land  acquisition  proceed- 
ings at  once,  as  the  matter  was  very  urgent. 

This  communication  was  in  accordance  with  s.  7  of  the 
Act.  Under  s.  8  Ganga  Charan  Chatterjee  made  on  the 
7ih  of  September  the  following  order: — "Issue  general    notice 
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at  onoe.    Survejor  will  please  measoie  land  at  onoe  and  submit       i9oa 
measnrement  papers  to  this  office."  ^^ 

On  the  same  daj  under  s.  9  of  the  Act  a  notice  was  issued        t^i 
on  the  plaintiff  signed  by  the  Collector.    On  the  23rd  another    Sbcbbtabt 
notice  under  s.  10  was  issued  upon  the  plaintiff  to  make  or  deliyer 
a  statement  as  required  under  the  Act. 

A  fresh  special  notice  was  also  issued  on  the  same  date  imder 
8.  9,  d.  2  (exhibit  M). 

Ganga  Charan  Chatierjee  commenced  his  proceedings  as 
shown  above  on  the  7th  of  September  and  concluded  the  same  on 
the  2Sth  of  December.  He  made  his  award,  as  it  is  called  in  the 
Act,  on  the  last  mentioned  date,  fixing  the  value  of  the  property, 
including  the  tenants'  interest  and  the  statutory  allowance,  at 
Es.  2,63,313-4. 

On  the  8th  of  January  he  gave  notice  to  the  plaintiff  under 
8.  12,  sub-sec.  2  of  the  Act,  tendering  the  amount  to  which 
the  plaintiff  was  entitled,  viz., — ^Bs.  2,54,213-4. 

On  the  16th  of  January  the  plaintiff's  solicitors  notified  to 
the  Land  Acquisition  Collector  that  he  would  not  accept  the 
amount  awarded. 

We  are  passing  over  for  the  present  certain  correspondence 
which  appears  to  have  taken  place  about  this  time  between  the 
Land  Acquisition  Collector  and  the  Bank's  solicitors,  as  it  will  be 
dealt  with  under  another  branch  of  the  case. 

On  the  22nd  of  January  1901  the  case  which  had  proceeded 
so  far  in  the  manner  above  described  entered  upon  a  new  phase. 
Mr.  Cohen,  the  plaintiff's  agent,  states  that  the  plaintiff  had  spent 
a  sleepless  night  thinking  over  this  award,  and  that  on  the  22nd 
he  obtained  advice  from  a  Counsel,  whom  he  names,  and  then  for 
the  first  time  became  aware  of  what  he  describes  as  his  rights. 
Thereupon  on  the  same  day  the  plaintiff's  solicitors  wrote  to 
the  Land  Acquisition  Collector,  informing  him  of  the  advice  they 
had  obtained  that  the  G-ovemment  were  not  authorised  under  the 
Land  Acquisition  Act,  to  acquire  the  premises  in  question  for  the 
Bank  of  Bengal,  and  that  their  client  was  prepared  to  take  the 
necessary  steps  to  prevent  their  proceeding  further  to  do  so,  and 
asking  him  (i.^.,  the  Land  Acquisition  Colleotor)  in  the  me&n- 
while  not  to  take  posMSsion  of  the  premises. 
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1902  Un  the  6th  of  February,  however,  the  plaintiff  applied  for  a 

E^       reference  to  the  Civil  Court  under  the  provisions  of  the  Act  and 
J^'  that  reference  is  still  pending. 

^o"»  sS-Itb^  On  the  31st  of  February  the  Board,  in  view  of  the  objections 
of  the  plaintiff's  solicitors,  directed  the  Deputy  Collector  to  defer 
taking  possession. 

On  the  19th  of  March  the  plaintiff's  solicitors  wrote  to  the 
Chief  Secretary  to  the  Government  of  Bengal,  enquiring  what 
Government  was  going  to  do,  and  threatening  to  file  a  suit,  and 
on  the  28th,  Government  replied  telling  them  that  proceedings 
would  remain  in  abeyance  for  the  present.  On  the  29th,  Messrs. 
Gregory  and  Jones  addressed  a  more  peremptory  letter  to  Govern- 
ment calling  upon  them  to  withdraw  at  once  from  the  acquisition, 
otherwise  a  suit  would  be  filed. 

On  the  3rd  of  May  the  Board  of  Revenue  directed  the  Commis- 
sioner of  the  Division  to  resume  the  proceedings,  and  on  the 
17th  of  May  Messrs.  Ghregory  and  Jones  wrote  to  the  Gbiei  Secre- 
tary warning  Government  against  taking  any  action  and  saying 
that  "they  were  acting  in  concert  with  Morgan  &  Co." 

On  the  30th  of  May  1901  the  Under-Secretary  to  the  Govern- 
ment of  Bengal  informed  the  plaintiff's  solicitors  that  Government 
intended  to  proceed  with  the  land  acquisition,  and  referred 
further  communication  on  the  plaintiff's  behalf  to  the  Board 
of  Bevenue. 

This  suit  was  filed  on  the  15th  of  May  in  the  same  year.  The 
defendants  are  the  Secretary  of  State,  the  Bank  of  Bengal^  and 
Mohanundo  Gupta,  the  present  Land  Acquisition  Collector.  He 
was  added  as  defendant  in  place  of  Gtinga  Chum  Chatterjee  on 
the  plaintiff's  application  and  at  his  risk  by  an  order  made  on  the 
20th  of  June  1901.  The  plaintiff  obtained  a  further  order  on  the 
30th  6i  June  last  for  amendment  by  the  insertion  of  certain 
matters,  which  are  embodied  in  paras.  22  to  26  of  the  plaint."  He 
alleges  that  the  proceedings  taken  by  the  Government  are  from 
their  inception  not  in  compliance  with  the  Act ;  that  the  Govern- 
ment has  no  power  to  acquire  the  premises  for  the  Bank ;  that  no 
enquiry  was  held  or  consent  given  in  fact,  as  required  imder  the 
Act ;  that  he  Jhad  no  notice  of  any  such  enquiry,  and  that  the 
enquiry  is  therefore  bad  and  of  no  effect ;  that  the  agreement 
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entered  into  between  <lie  Bank  and  the  GoTemment  i«  iUusor  j       1903 

for  Tarioos  reasons,  whioli  we  shall  discuss  later  on;   that  the        ^]^ 

declaration  in  not  in  accordance  with  the  law,  and  that  the  w(Hrds       J^- 

Thb 
"  for  a  public  purpose  "  mentioned  therein  were  inserted  "  fraudu-  Bbcretkmy 

lently  and    falsely;"    that  the  proceedings  before    the    Land    ^'^'^'^•■• 

Acquisition  Collector  were  illusory  and  in  fraud  of  the  Act ;  that 

he  proceeded  on  the  estiin8rf;e  sanctioned  by  the  Government  and 

did  not  form  his  judgment  on  the  evidence  before  him ;  that  as  a 

judicial  officer  he  was  confined  to  the  evidence  given  in  Court; 

and  generally  he  charges,    if  words  have  any  meaning,  that  the 

proceedings  taken  by  Government  were  collusive,  fraudulent,  and 

illu8(»*y.    This  in  substance  represents  his  allegations. 

As  we  shall  deal  seriatim  with  his  objections,  it  is  not 
necessary  to  do  more  than  indicate  at  present  the  nature  of  his 
contentions. 

The  principal  del endants,  the  Se<»retary  of  State  for  India  in 
Council  and  the  Bank  of  Bengal,  traverse  in  Mo  the  allegations 
made  in  the  plaint  and  the  insinuations  contained  therein  ;  they 
assert  that  aU  the  proceedings  taken  by  Government  were  in  strict 
conformity  with  the  provisions  of  the  Act  and  the  rules  framed 
thereunder  ;  and  that  there  is  absolutely  no  ground  for  charging 
&aud  against  either  of  the  defendants ;  they  deny  that  the 
plaintiff  was  entitled  to  any  notice  of  the  enquiry  held  by  Mr. 
Carlyle,  or  that  it  is  bad,  because  the  plaintiff  had  no  notice  ;  they 
assert  that  the  declaration  is  in  conformity  with  the  law,  and  they 
deny  that  the  words  "  for  a  public  purpose  "  were  inserted  "  falsely 
0£  fraudulently ;  "  they  deny  also  that  the  proceedings  before  the 
Collector  were  illusory  or  a  fraud  upon,  or  an  evasion  of  the  Act. 
They  fujrther  contend  that  this  Court  is  not  competent  to  enquire 
into  or  determine  the  questions  raised  by  the  plaintiff ;  that  the 
proceedings  under  the  Act  taken  by  the  Local  Government,  as 
well  as  before  the  Collector,  were  of  a  ministerial  character  and 
.cannot  be  reviewed  by  the  Civil  Court.  They  further  contend 
that  the  suit  is  not  maintainable  in  the  absence  of  a  proper  notice 
under  s.  424  of  the  Civil  Procedure  Code  and  s.  52  of  the 
Land  Acquisition  Act.  When  the  case  came  on  for  trial  -certain 
issues  were  suggested  by  learned  Counsel  on  both  sides.  We  did 
not,  however,  accept  their  suggestions,  but  settled  separate  issues, 
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1903       whioh  appear  to  xib  to  ooyer  all  the  questlonfl  raised  in  the 
^^       The  Buggestions  of  the  parties,  however,  haye  been  allowed  to 
V.         remain  on  the  record  to  indicate  their  respeotiye  contentions. 

SioBETABY        "We  propose  to  deal  first  with  the  objections  of  the  defend- 
er Stats.  * 

ants  relating  to  the   notices  under  s.  421  of  the  Code  of  Civil 

Procedure  and  s.  62  of  Act  I  of  1894.  It  is  contended  by 
the  learned  Advocate-General  that,  although  a  notice  of  action 
had  been  given  to  the  Secretary  of  State  as  provided  for  under 
the  section  of  the  Civil  Procedure  Code  in  respect  of  the  allega- 
tions contained  in  the  original  plaint,  the  Secretary  of  State  ia 
entitled  to  a  further  notice  with  regard  to  the  cause  of  action 
disclosed  in  the  amendments  made  under  the  order  of  the  30th 
of  June  last;  he  contends  that  the  amendments  all^e  an  entirely 
new  cause  of  action,  based  upon  an  allegation  of  fraud ;  and  he 
refers  to  the  case  of  the  Secretary  of  State  for  India  in  Council 
y.  Bajlucki  Debi{l)  in  support  of  his  proposition  that  the  pro- 
visions of  8.  424  must  be  strictly  complied  with.  S.  424  re- 
lates to  the  institution  of  a  suit  against  the  Secretary  of  State 
for  India  in  Council.  There  is  nothing  in  the  law  to  show 
that  in  case  of  any  amendment  necessitated  by  the  alleged 
discovery  of  facts  previously  unknown  to  the  plaintifF,  the  Secre- 
tary of  State  should  have  a  further  notice  of  two  months. 
Although  the  Appellate  Court  has  laid  down  that  the  section 
should  be  literally  construed  and  strictly  applied  in  favour  of 
the  necessity  for  notice,  we  are  not  disposed  to  extend  its  opera, 
tion  beyond  the  actual  words  used.  In  the  case  before  us  the 
relief  asked  for  is  not  altered  by  the  amendments,  which  only 
embody  certain  further  materials  in  support  of  the  plaintiff's 
contention.  It  was  also  urged  by  the  learned  Advocate-G-eneral 
that  notice  not  having  been  served  on  Mohauundo  Ghipta,  the 
suit  against  him  is  bad  and  ought  to  be  dismissed.  He  is  not 
sued  for  any  act  done  by  In'm  independently  of  the  Government, 
and  no  separate  relief  is  asked  for  against  him.  He  is  joined 
in  the  action  in  order  that  he  may  be  restrained  by  an  order  of 
this  Court  from  giving  effect  to  the  instructions  received  by  him. 
Under  these  circumstances  we  do  not  think  notice  of  action  is 
required  in  his  case. 

(1)  I.  L.  B.  IS  CAk.  t». 
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With  respect  to  the  objection  under   b.    62   of  the   Land       leot 
Acquisition  Act,  which  applies  chiefly  to  the  Bank  of  Bengal,       s^ 
we  are  of  opinion  that  the  section  in  question  refers  to  a  tortious       ^** 
act  done  under  the  enactment    It  is  not  allied  that  save  and  Sbcsitast 
except  the  proceedings  taken  there  has  been  any  act  done  in  pur- 
Buanoe  thereof.    We  think,  therefore,   that  the  objections  in  bar, 
so  to  speak,  taken  on  behalf  of  the  defendants  must  be  oyerruled. 

We  now  come  to  the  contentions  of  the  plaintiff  which  appear 
to  us  to  group  themselves  under  four  heads : — 

(1)  As  regards  the  sufficiency  and  legality  of  the  pro* 

oeedings  under  Part  Yii  of  the  Act. 

(2)  As  to  the  legality  of  the  proceedings  taken  before 

the  Collector  and  the  validity  of  the  award  made 
by  him. 

(3)  As  regards  the  charge  that  the  whole  proceeding  was 

collusive  and  iUusory  and  a  fraud  upon  the  Act. 

(4)  As  regards  the  jurisdiction  of  the  Land  Acquisition 

Collector  to  deal  at  all  with  the  matter. 

The  fourth  objection  may  be  disposed  of  in  a  few  words. 

It  is  suggested  that  as  the  premises  in  question  are  situated  in 
Calcutta,  the  Collector  sitting  at  Alipore  had  no  jurisdiction  to 
deal  with  the  matter. 

It  appears  to  us  that  there  is  no  substance  or  force  in  this 
contention. 

The  officer  in  question  was  posted  to  the  sudder  station  of  the 
24-Pergunnahs,  namely,  Alipore.  His  office  was  located  there. 
TTift  jurisdiction  under  the  Act  extended  over  several  districts, 
including  Calcutta.  He  held  his  sittings  at  the  office  to  which 
he  was  posted.  No  authority  has  been  pointed  out  to  us  in  support 
of  the  proposition  that  he  could  not  hold  his  enquiry  at  this 
office  with  respect  to  property  situated  in  any  portion  of  the  area 
over  which  he  had  been  invested  with  the  power  of  acquiring  the 
land.  Admittedly  this  is  the  first  time  that  an  objection  of  this 
kind  has  ever  been  put  forward ;  and  although  that  is  no  ground 
for  holding  that  it  has  no  force,  it  seems  to  us  that  it  lies  on  the 
pluntifE  to  substantiate  his  objection  by  some  authority. 
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1902  We  have  not  been  ref  wred  to  any  law  or  principle  or  precedent 

jEzKA       i^  support  of  the  extraordinary  proposition  put   fwwaard  on  his 
Y**^        behalf.     We  accordingly  overrule  this  objection. 

o»  ^tkT  ^^  order  to  determine  the  questions  summarised  under  the 
first  three  heads,  it  is  necessary  to  examine  the  provisions  of  the 
law.  We  may  observe  that  previous  to  the  enactment  of  Act  I 
xyi  1894,  the  law  in  force  was  Act  X  of  1870.  The  present  Act 
differs  in  material  particulars  from  the  f orm^  Act,  although  in 
its  main  features  it  proceeds  upon  the  same  lines.  It  is  an  Act 
authorising  the  Local  Q-ovemment  to  make  compulsory  acquisition 
of  lands  for  public  purposes  and  for  companies,  and  for  determin- 
ing the  amount  of  compensation  to  be  made  on  account  of  such 
acquisition.  In  making  the  acquisition  the  wishes  of  the  owner  of 
the  land  are  wholly  irrelevant  under  the  Act.  It  does  not  contain 
any  provision  for  any  objection  on  the  part  of  the  owner  to  the 
acquisition  itself.  All  his  objections  are  limited  to  the  amount  of 
compensation  and  matters  connected  therewith,  such  as  measure- 
ment and  area.  In  the  case  before  us  the  acquisition  purported  to 
be  made  by  the  Local  Government  was  for  a  company,  namely,  the 
Bank  of  Bengal.  A  Company  is  defined  to  mean  a  Company 
registered  under  the  Indian  Companies  Act,  1882,  or  under  the 
(English)  Companies  Acts,  1862  to  1890,  or  incorporated  by  an 
Act  of  Parliament  or  of  the  Gtevemor-General  in  Council  or  by 
Eoyal  Charter  or  Letters  Patent.  The  Bank  of  Bengal  admittedly 
is  a  Company  within  the  meaning  of  the  Act ;  and  although  it  has 
been  contended  that,  inasmuch  as  the  Bank  had  the  power  under 
its  own  Act  of  1876  to  acquire  land,  the  Local  Government  could 
not  take  steps  under  the  Land  Acquisition  Act  to  acquire  lands  for 
the  Bank,  no  authority  has  been  cited  to  us  nor  has  any  provision 
of  the  law  been  referred  to,  to  justify  the  contention  that  the 
Local  Government  could  not  in  this  instance  take  the  action  it  has 
done.  S.  6  provides  that,  whenever  it  appears  to  the  Local 
Government  that  any  particular  land  is  needed  for  a  public  pur- 
pose, or  for  a  Company,  a  declaration  shall  be  made  to  that  effect 
under  the  signature  of  a  Secretary  to  such  Government,  ot  of  some 
officer  duly  authorised  to  certify  its  orders.  This  provision  is 
subjected  to  those  of  Part  VII  of  the  Act  and  to  the  proviso  that 
no  such  declaration  shall  be  made,  unless  the  compensation  to  be 
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awarded  for  suoh  property  is  to  be  paid  by  a  Company  or  wbolly        1902 

or  partly  out  of  public  revenues  or  some  fund  ocmtroUed  or        S^ 

managed  by  local  authority.    It  is  unneooBsary  at  present  to  refer        ^' 

to  8ub-Bs.  2  and  3  of  s.  6.    Part  Vll,  to  which  the  provisions  Sicbetabt 

of  8.   6   are  subjected,  deals  with   the  acquisition  of  land  for    ^'  Stam. 

tiompanies.    S.  38  is  immaterial  for  the  purposes  of  this  case, 

Bs  the  present  proceedings  were  not  taken  under  s.  4.    S.  39 

declares  that  the  provisions  of  ss.  6  to  37,  both  inclusive,  shall 

not  be  put  in  force  in  order  to    acquire  land  for  any  Company, 

unless  with  the  previous  consent  of  the^  Local  Ctevemment,  near 

unless  the  Company  shall  have  executed  the  argeement  hereinafter 

mentioned.    Under  s.  39,  therefore,   the  proceedings  under  ss. 

6  to   37  cannot  be  put  in  force  without  the  previous  consent 

of  tiie  Local  G-ovemment,  nor  unless  the  Company  for  which  the 

land  is  going  to  be  acquired  shall  have  ei:ecuted  the  agreement  to 

which  reference  is  made  in  s.  41.    S.  40  declares  that  the  consent 

provided  for  in  s.  39  shall  not  be  given,  unless  the  Locid  Govern^ 

ment  be  satisfied  by  an  enquiry  held  as  "hereinafter  provided"  (1) 

that  such  acquisition  is  needed  for  the  construction  of  some  work 

and  (2)  that  such  woric  is  likely  to  prove  useful  to  the  public. 

XTnd^  sub-s.   2  the  enquiry  is  to  be  held  by  such    officer    and 

at  sQch  time  and  place  as  the  Local  Government  shall  appoint 

To   the  provisions    of  sub-s.  3  we  shall  refer  presently.    The 

enquiry  which    is  required  under    sub-s.    2  is  for  the   purpose 

of  satisfying  the  Local  Government.    The  application  which  is 

made  to  the  Local  G-ovemment  is  made  by  the   Company  on  the 

allegation  that  the  acquisition  is  needed  for  the  construction  of 

some  work.    The  Company,  therefore,  has  to  satisfy  the  Local 

Government  as  to  the  reality  and  bond  fides  of  the  said  allegation. 

It  has  also  to  satisfy  the  Government  and  the   G-overnment  is  to 

satisfy  itself  that  the  work  which  is  proposed  to  be  constructed 

is  likely  to  prove  useful  to  the  public.    The  only  parties  concerned 

in  this  enquiry  are  the  Government  on  one  side,  which  has  to 

be   satisfied,  and  the  Company,  which  has  to  furnish  materials 

fdr  the  purpose  of     satisfying  the  Local  G-overnment.     There 

k  no    provision  in  this   section  that  any  other  person   should 

be  summoned  or   required    to  attend  at  the  enquiry    cont^n- 

plated. 
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1008  It  18  oontendedy  howeyoTy  on  behalf  of  the  plamtifi  that,  as 

^^       tinder  eub-s.  3  the  ofiSoer  appointed  for  the  purpose  of  hold- 

J'-         ing  the    enquiry  is    authorised   to    summon    and  enforoe  the 

Sbcbitabt   afctendanoe  of  witnesses   and  to  compel  the  production  of  docu- 

XATB.    2j^Q^^  y^y  Q^Q  Bame  means  and,  as  far  as  possible,  in  the  same 

manner  as  is  provided  by  the  Code  of  Civil  Procedure  in  the  case 

of  a  Civil  Court,  it  is  evidently  intended  that  the  enquiry  should 

be  a  judicial  enquiry,  and  that  all  persons  interested  in   the 

subject-matter  of  the   enquiry  should  have  an  opportunity  of 

attending  and  submitting  their  objections.    In  support  of  this 

contention  an  enormous  niunber  of  cases  have  been  cited,  some  of 

them  being  under  the  Land  Clauses  Consolidation  Act,  others 

relating  to  the  right  of  a  member  of  a  club  to  be  present  at  an 

enquiry  held  by  the  general  body  of  the  members  -with  a  view 

to  his  expulsion.    There  is  no  analogy  between  the  latter  class 

of  cases  and  the  question  under  discussion.    There  the  *^  enquiry" 

is  of  a  direct  and  personal  character :  under  s.  40  the  '^  enquiry  "  is 

of  a  special  nature  limited  to  a  particular  object. 

As  regards  the  cases  decided  under  the  English  statutes,  no 
useful  purpose,  in  our  opinion,  is  served  by  referring  to  them  in 
construing  Indian  enactments  ;  for,  unless  the  "Rrigliffh  statute 
and  the  Act  of  the  Indian  Legislature  are  in  pari  materia^  instead 
of  affording  any  help,  they  only  tend  to  confuse  the  consideration 
of  the  matters  in  issue.  We  do  not  therefore  propose  to  burden 
our  judgment  with  an  examination  of  the  mass  of  English  cases 
cited  at  the  bar,  for  in  our  opinion,  the  decision  of  the  case 
before  us  must  depend  exclusively  on  the  construction  of  Act  I 
of  1894,  which  is  Bui  generis  in  its  character  and  which  vests 
the  Local  Government  with  absolute  discretion  in  the  matter  of 
acquisition,  irrespectiye  of  any  consideration  of  the  willingness 
or  unwillingness  of  the  owner  to  part  with  his  property..  Nor 
do  we  think  it  necessary  to  examine  the  provisions  of  the  earlier 
Acts  in  order  to  apprehend  the  meaning  or  to  construe  the  law 
now  in  force. 

An  appeal  has  been  made  to  the  principles  of  natural  justice 
that  a  person  whose  property  is  going  to  be  taken  should  be 
allowed  a  hearing  in  the  matter.  When  the  provisions  of  the 
law  are  dear,  it  seems  to  us  it  is  not  competent  to  Courts  of 
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Justice  to  enter  into  questions  of  "  natural  justice."    K,  howeyer, 

it  is  open  to  us  to  express  an  opinion,  we  think  that,  haying  regard  ipos 

to  the  economic  and  social  conditions  of  the  country,  the  proyision  ^^ 

that  the  Goyemment  should  be  the  sole  judge  of  what  is  likely  to  ^ 

proye  useful  to  the  public  is  both  expedient  and  reasonable.    It  is  Siositabt 

easy  to  conoeiye  the  paralysis  which  may  oyertake  the  Administra-  ®'  Stati. 
tion,  if  we  were  to  giye  effect  to  the  present  contention* 

There  is  no  definition  of  *^a  public  purpose"  in  the  Act, 
nor  any  limitation  regardiQg  what  is  likely  to  proye  useful  to  the 
public.  For  obyious  reasons  both  matters  are  left  to  the  absolute 
discretion  of  the  Local  Goyemment ;  and  it  seems  to  us  it  is  not 
competent  to  this  Court  to  assume  to  itself  the  jurisdiction  to 
impose  restrictions  on*  this  discretion  by  holding  that  at  an 
enquiry  under  s.  40,  the  person  whose  land  is  intended 
to  be  acquired  should  haye  an  opportunity  to  appear  and  object^— 
a  course  wholly  contrary  to  the  policy  of  the  Act. 

In  our  opinion  s.  40  constitutes  the  Gt)yemment,  as  the 
custodian  of  the  pubUc  interests,  the  sole  judge  of  the  two 
facts  mentioned  therein,  namely,  whether  the  land  is  required 
for  the  construction  of  some  work,  and,  secondly,  whether  that 
work  is  likely  to  proye  useful  to  the  public.  The  only  other 
person  concerned  in  the  matter  is  the  Oompany  which  makes 
the  application  for  the  land.  The  officer  deputed  to  ^nake  the 
enquiry  is  to*giye  that  Company  notice,  and,  if  necessary,  to  take 
eyidence  from  the  Company  regarding  the  questions  on  which 
he  is  to  report.  Sub-s.  3,  in  empowering  the  said  officer 
to  summon  witnesses,  etc.,  contemplates  only  the  possibility  of 
his  haying  to  take  eyidence  on  behalf  of  the  party,  who  is 
principally  concerned  in  that  particular  enquiry,  namely,  the 
Company.  The  time  and  place  which  are  appointed  are  for  the 
purpose  of  enabling  the  Company  to  produce  its  eyidence  or 
to  place  materials  for  the  satisfaction  of  the  officer.  Nowhere 
in  the  Act  is  there  any  proyision  that  the  owner  of  the  land  should 
appear  before  the  officer  deputed  under  s.  40,  or  at  all, 
until  the  seryice  upon  him  of  the  notice  under  s.  9.  Had 
the  intention  of  the  Legislature  been  that  the  owner  of  the  prop- 
erty  should  be  required  to  be  present  at  the  enquiry  under 
8.    40,    we    haye    no    doubt    that    it    would   haye    expressly 
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1902        pTOvided  for  that  parpoee.    In  this  ease  we  find  as  a  fa<^  that 

"5^^      an  enquiry  was  held  by  an  offioer  deputed  for  the  purpose  by  the 

J^'         Board,  at  the  instanoe  ol  the  Government.    Some  question  was 

Sbcbetabt  raised  that,  if  the  enquiry  had  been  entrusted  to  anybody  else, 

OF  State,    j^  -^ould  have  been  perhaps  more  satisfactory.    We    consider 

that  wholly    immaterial.     The  Act  requires  that  the  enquiry 

should  be  held  by  such  offioer  as  the  Local  Q-ovemment  shall 

appoint.    It  is  dear,  therefore,  that  the  enquiry  must  be  by  some 

officer  of  the  Government  itself.     In  the  second  place,  we  find 

that  in  this  case  an  officer  was  appointed  by  the  authority  to 

which  the  Local  Government  delegated  its  power  of  appointment. 

It  is  not  open  to  us,  as  we  apprehend  the  law,  to  discuss  either 

his  qualifications  or  the  sufficiency  of  the.  enquiry  held  by  him. 

In  our  opinion  the  Local   Government  is    the  sole   judge    of 

those  loatters.    So  long  as  it  is  satisfied  upon  the  two  matters 

which  are  made  conditions  precedent  to  its  according  its  consent 

to  the  acquisition  of  the  land,  this  Court  in  our  judgment   is 

not  competent  to  question  the  vab'dity  of  the  proceeding  under 

s.  40. 

In  this  view  we  overrule  the  objection  urged  against  Mr. 
Oarlyle's  enquiry.  S.  41  provides  that  after  the  enquiry 
directed  by  s.  40  the  officer  in  question  shall  report  to  the  Local 
Government  the  result  of  such  enquiry ;  and  if  the  Local  Govern- 
ment is  satisfied  that  the  proposed  acquisition  is  needed  for  the 
construction  of  a  work,  and  that  such  work  is  likely  to  prove 
useful  to  the  public,  it  shall,  subject  to  such  rules  as  the  Governor- 
General  of  India  in  Oouncil  may,  from  time  to  time,  prescribe 
in  this  behalf,  require  the  Company  to  enter  into  an  agreement 
with  the  Secretary  of  State  for  India  in  Council  providing,  to 
the  satisfaction  of  the  Local  Government,  for  the  several  matters 
which  are  set  forth  specifically  in  that  section. 

A  report,  as  we  have  already  seen,  was  submitted  by  Mr. 
Oarlyle  embodying  the  result  of  his  enquiry.  Upon  that  report 
the  Local  Government  was  in  fact  satisfied  that  the  proposed 
acquisiHon  was  needed  for  the  construction  of  the  work,  and  that 
such  work  was  likely  to  prove  useful  to  the  public.  We  find  also 
that  after  being  so  satisfied,  it  called  upon  the  Bank  to  enter  into 
an  agreement  as  required  under  s.  41. 
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It  is  oontended  on  behalf  of   the  plaintiff   that  the  oonsent       1002 

required  undw  s.   39  should  have  been  given  after  the  agreement       ^^ 

had  been  exeoated.  and  that  suoh  consent  should  have  been  notified         ^ 

Thi 

by  a  resolution  in  the  Gtkzette.    We  do  not  understand  upon  what   SiossTAmT 

data  these  contentions  are  based.  There  is  no  provision  in  the 
Act  itself  that  the  consent  should  be  notified  in  the  form  or  in 
the  manner  contended  for  by  learned  Counsel  appearing  for  the 
plaintiff,  nor  do  the  provisions  of  the  section  indicate  that  the  con- 
sent should  be  express  and  must  be  formulated  in  terms.  What 
the  section  requires  is  that,  upon  being  satisfied  of  the  facts 
to  which  reference  is  made  in  s.  40,  the  Government  should 
oall  upon  the  Company  to  enter  into  an  agreement.  That 
was  done  in  the  present  case.  As  a  matter  of  fact  by  letter 
No.  2826  the  Ctevemment  expressly  gave  its  consent  to  the 
acquisition  of  the  land  and  the  application  of  the  provisions  of 
the  Act. 

It  is  contended  further  that  the  agreement  is  illusory,  (1)  on 
the  ground  that  there  is  no  substanticJ  provision  regarding  the 
user  by  the  public  under  d.  5  of  s.  41 ;  (2)  because  the  arrange- 
ment by  which  the  Bank  of  Bengal  carries  on  the  woilc  of  the 
Gt)V6mment  is  terminable  at  the  end  of  ten  years  from  1898. 
Under  the  provisions  of  s.  42  the  agreement  entered  into  between 
the  Secretary  of  State  and  the  Bank  was  published  in  the  local 
Gazette  and  the  Oazette  of  India^  and  by  virtue  of  the  enactment 
it  has  become  a  part  and  parcel  of  the  law.  S.  41  makes  the 
Government  the  sole  judge  of  the  manner  in  which  the  public  are 
to  have  the  use  of  the  land  taken  up.  The  agreement  provides  that 
the  pubHc,  subject  to  the  Act  constituting  and  the  bye-laws 
regulating  the  Bank,  shall  be  entitled  to  the  said  building  or 
buildings  in  relation  to  the  said  Government  business  so  far  as 
the  same  may  be  utilized  by  the  Bank  for  the  purposes  of  such 
business.  We  are  asked  to  hold  that  the  latter  part  of  d.  6 
renders  the  whole  provision  nugatory.  We  are  not  prepared  to 
accept  this  view.  In  the  first  place,  the  Local  Government,  which  is 
vested  with  absolute  discretion  in  this  matter  and  which  is  the  sole 
custodian  of  the  public  interest  in  this  country,  made  that  provision 
in  relation  to  tixe  transaction  of  the  Government  business  by  the 
Bank  in  the  proposed  new  buildings.   The  acquisition  was  needed 
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1909       ioT  the  purpose  of  oonstraotmg  new  bnildings  to  afiEoid  better 

^2^       aooommodation  for  the  transfiwti'^n  of  the  public  business.    The 

V.         rights  of  the  public  generally  are  dependent  upon  the  Government 

8K0BBTABT   busiuess,  and  the  Government  has  considered  the  conditions  therein 

inserted  as  suflSciently  safeguarding  its  interests.  This  Court,  in  our 

opinion,  has  no  power  to  enter  upon  a  consideration  of  the  question 

how  far  that  provision  sufficiently  safeguards  the  interests  of  the 

Government  or  of  the  public,  of  which  it  is  the  custodian. 

As  regards  the  second  point,  we  think  that  it  is  equally 
untenable.  When  the  lands  are  acquired  under  the  provisions  of 
the  Land  Acquisition  Act,  save  and  except  under  Part  VI,  they  are 
acquired  permanently,  and  the  compensation  which  is  paid  to  the 
owner  is  awarded  on  the  basis  of  its  absolute  value.  The  Act 
nowhere  says  that,  whether  land  is  acquired  for  a  public  purpose 
or  for  a  Company,  it  should  be  for  a  permanent  public  purpose  or 
for  a  permanent  Company.  If  the  contention  of  the  plaintiff  is 
given  effect  to,  it  would  render  it  impossible  for  the  Government 
to  acquire  lands  for  any  Company  under  any  circumstance,  because 
there  is  always  the  possibility  of  the  Company  being  wound  up. 
The  question  whether  the  contract  between  Government  and  the 
Bank 'of  Bengalis  terminable  at  the  end  of  ten  years  is  a  matter  with 
which,  in  our  opinion,  the  plaintiff  has  no  concern,  for  he  obtains 
the  absolute  value  of  the  property  and  is  not  concerned  any 
further  with  any  question  relating  to  the  permanency  or  otherwise 
of  the  purpose  for  which  it  is  acquired. 

It  has  also  been  urged  on  the  plaintiff's  behalf  that  the 
declaration  issued  by  the  Local  Government  was  not  in  compliance 
with  the  Act. 

If  we  have  fully  apprehended  the  argument  on  the  point,  the 
contention  seems  to  be  this:  s.  6  provides  that  '*  whenever  it 
appears  to  the  Local  Government  that  any  particular  land  is 
needed  for  a  public  purpose  or  for  a  Company,  a  declaration  should 
be  made  to  that  effect.*'  The  words  "public  purpose  "and 
**  Company  "  are  used  disjunctively,  and  if  the  land  is  required  for 
a  Company,  it  must  be  so  stated  without  any  reference  to  a  publio 
purpose.    In  the  present  case  the  declaration  is  in  these  terms : — 

"Whereas  it  appears  to  the  Lieutenant-Governor  of  Bengal 
that  land  is  required  to  be  taken  by  Government  at  the  expense 
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of  the  Bank  of  Bengal  for  a  public  purpoee,  viz ,  for  the  extension       1902 
of  the  Bank  of  Bengal's  premiflee,"  it  is  therefore  bad.    In  oar       ^^ 
opinion  this  argoment  prooeeds  upon  a  f allaoy.    The  law  requires         «• 
that  when  any  particular  land  is  required  for  the  two  purposes  Sicbitabt 
for  which  the  Local  Government  is  authorized  by  the  Legislature     ^'  Stati. 
to  put  the  Act  into  operation,  a  declaration  to  that  effect  should  be 
previously  made.    It  does  not  require    that    the  intention    of 
Government  should  be  declared  or  notified  in  any  particular  form ; 
nor  has  it  been  pointed  out  to  us  that  any  form  has  been  presented 
bv  tim  Act  or  the  rules  framed  under  the  Act  for  such  declarations. 
The  use  of  the  words  'Ho  that  effect "  indicate  to  our  mind  that 
it  may  be  made  in  any  form  so  leng  as  the  object  ii  patent.    In 
the  present  case  it  is  clear  that  the  purpose  for  which  the  land  was 
needed  was  for  the  extension  of  the  premises  of  the  Bank  of 
Bengal,  a  company  within  the  meaning  of  the  Act.    There  is  no 
vagueness  in  the  description  or  the  object  of  the  declaration. 

It  may  be  that  the  use  of  the  words '^  public  purpose''  was 
superfluous,  but  upon  a  careful  consideration  we  are  of  opinion 
that  there  is  no  reason  for  holding  that  the  declaration  is  not  in 
compliance  with  the  Act. 

S.  6  further  provides  that  "the  said  declaration  shall  be 
conclusive  evidence  that  the  land  is  needed  for  a  public  purpose  or 
for  a  Company."  Of  course  if  the  requiiements  of  Part  VII,  to 
which  the  appUcaiion  of  s.  6  and  the  subsequent  section  is  subjected, 
are  not  complied  with,  the  declaration  will  not  have  that  effect. 
Bat  in  this  case  we  have  already  found  that  the  provisions  of 
Part  VII  were  complied  with  before  the  declaration  was  made  and 
issued.  It  seems  to  us,  therefore,  that  the  plaintiff  is  not  entitled 
to  question  the  validity  of  the  declaration,  nor  is  it  open  to  this 
Court  to  enter  upon  its  determination. 

There  can  be  no  doubt  upon  the  materiab  on  the  record,  that 
after  the  declaration  the  notices  required  under  the  Act  were  duly 
issued.  Tho  plaintiff  i^peared  before  the  Land  Acquisition 
Oolleotor  pursuant  to  such  notices.  TTU  objections  were  enquired 
into  and  an  award  was  made  in  the  terms  of  s.  11.  The 
plaintiff  ooutends  that  the  whole  proceeding  before  the  Collector 
was  bal,  and  that  the  award  is  illusory,  '^  a  fraud  upon  and  an 
evasion  of  the  Act,"  and  consequently  of  no  effect.    The  giounds 
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1902        Upon  whioli  thia  contention  is  based  are  of  a  somewhat  peculiar 
y^^        character.     First,  it  is  said  that  the  Land  Acquisition  Collector  ib 
r.         a  judicial  oflBeer,  and,  as  such,  he  was  bound  to  base  his  judgment 
Sbcbetaby    as  to  the  value  of  the  property  npon  the  evidence  given  before 
01  Stati.    j^Jjj^  Jj^  Qp^^  Court  in  the  presence  of  the  parties  ;  that  he  was  not 
entitled  to  refer  to  the  preliminary  estimate  prepared  by  P.  C.  Mitter 
or  the  statements  and  documents  f  orv\'arded  to  him  by  the  Bank's 
solicitor ;  that  he  acted  improperly   iu  making  references  to   his 
superior  oflScer  and  allowing  himself  to  be   practically  guided  by 
that  officer  in  his  decision,  and  that  ho,   like  the  Government,  was 
in  concert  or  collusion  with  the  Bank's   solicitors.     In  support  of 
this  last  allegation  special  reference  is  made  to  exhibit  P,  a  letter 
from  Gtmga  Chum  Chatterjee,  the  Land  Acquisition  Collector,  to 
the  Bank  of  Bengal,  in  which,  after  informing  them  of  the  day 
fixed  for  the  hearing  of  the  Land  Acquisition  case,  he  states  as 
follows :  "  As  the  compensation  to  be  awarded  is  payable  by  the 
Bank  of  Bengal,  I  beg  that  you  will,  if  you  think  fit,   depute  an 
agent  of  yours  to  watch  the  proceedings  on  behalf  of  the  Bank 
and  to  contest  any  unreasonable  claim  that  may  be  made   on 
behalf  of  the  parties  interested."     This,  according  to  the  plaintiff, 
shows  the  "  illusory  "  character  of  the  proceedings. 

We  may  observe  here  that  whilst  Mr.  Pugh,  in  answer  to 
questions  put  by  the  Court,  repudiated,  in  express  terms,  any 
charge  of  "  personal "  fraud  against  the  Land  Acquisition  Collector 
or  the  other  officers  of  Government  concerned  in  the  matter,  the 
cross-examination  of  the  defendant's  witnesses  by  his  learned 
junior  conveyed  distinct  suggestions  of  collusion  and  bad  faith  on 
their  part. 

Under  b.  50,  snb-s.  2  the  Company  concerned  is  entitled 
to  appear  in  any  proceeding  before  a  Collector  or  Court  and  to 
adduce  evidence  '^  for  the  purpose  of  determining  the  amount  of 
compensation."  The  reaion  of  this  is  obvious;  for  the  Company 
has  to  pay  the  compensation.  To  give  effect  to  this  provision 
of  the  law,  the  Board  of  Revenue  has  framed  a  rule  (p.  36,. 
Rule  21),  which  is  in  these  terms:  "When  he  (the  Collector) 
issues  notices  on  the  persons  interested  ....  he  shall  at  the 
same  time  inform  the  Municipal  body.  Railway,  or  any  other 
Company,  who  have,  under  s.  60  (I)  to  defray  the  charges  qf  th<| 
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Land  Aoquisition,  of  the  daj  on  which  the  enquiry  under  8.  11  is  loot 
to  be  held,  or  to  which  it  maybe  postponed,  and  to  give  such  body  ^^ 
or  company  an  opportunity  of   contesting   the  claims    of    the  «• 

claimants  to  compensation  and    of  adducing   evidence  on  their  siosbtaby 

part  as  to  the  proper  amount  payable  before  he  make  his  award."  **'  Stati. 

Babu  G-unga  Ohum  Chatterjee  has  stated  in  his  evidence  that 
it  was  under  this  rule  that  he  gave  the  Bank  the  notice  to 
which  reference  has  just  been  made.  It  appears  to  us  that  in 
calling  upon  the  Bank,  if  it  thought  fit,  to  depute  a  person  '*  to 
oontest  any  unreasonable  claim,"  he  acted  in  accordance  with  the 
law  ai}d  the  rule  framed  by  the  Board  to  give  effect  to  the  same, 
and  that  the  suggestion  of  improper  motive  is  wholly  unfounded. 

The  next  question  we  have  to  consider  is  whether,  as  the 
plaintiff  contends,  the  Land  Acquisition  Collector  is  a  judicial 
officer.  He  is  a  gazetted  officer  of  Q-ovemment  appointed  for  the 
purpose  of  acquiring  land  for  the  State.  It  is  in  evidence  that 
Land  Acquisition  proceedings  are  under  the  control  and  in  the 
charge  of  the  Board  of  Bevenue  as  a  department  of  Government. 
The  Board  has  accordingly  issued  certain  general  rules  (among 
them  the  one  referred  to  above)  for  the  guidance  of  the  officers  to 
whom  the  work  of  acquisition  is,  from  time  to  time,  entrusted. 
If  those  rules  or  instructions  are  in  contravention  of  the  express 
provisions  of  the  law,  they  cannot  make  an  act  done  by  such  officers 
valid.  For  example,  if  the  rules  were  to  say  that  no  enquiry 
need  be  held  under  Part  VII,  or  that  the  formalities  prescribed 
should  be  ignored  or  treated  as  superfluous,  any  proceeding  taken 
pursuant  to  that  direction  would  be  invalid.  But  where  the  rules 
are  in  furtherance  of  the  provisions  of  the  Act,  in  order  to  better 
enable  the  officers  of  Government  to  carry  out  the  requirements  of 
the  law,  it  seems  to  us  no  question  of  ultra  vires  arises.  It  is 
admitted  that  if,  in  the  case  before  us,  the  officer  concerned  acted 
in  accordance  with  the  rules  prescribed  by  the  Board,  that  would 
be  evidence  of  Ids  6ow4/flfe«.  On  that  narrow  ground  alone  the 
Manual  containing  the  rules  tendered  by  the  Advocate- General 
W^as  admissible  in  evidence.  It  has  been  accordingly  admitted 
and  marked  exhibit  10. 

It  roust  be  noted  that  the  Land  Acquisition  Collector  cannot 
take  any  action  under  the  Act,  until  he  has  received  the  direotims 
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1902       of  the  Local  G-OTemment  or  some  officer  authorized  b}rj:he  Local 

^^       Qovemment  in  that  behalf  (s.  7). 

«.  Li  this  case  Babu  Ghmga  Chum  Ohatterjee  received  instructiong 

Sbcbbtaby   from  the  Secretary  to  the  Board  of  Revenue  (Mr.  Oarlyle),  to 

make  necessary  arrangements  for  starting  proceedings  for  the 

acquisition  of  the  land  (exhibit  I). 

After  receipt  of  the  directions  provided  for  in  s.  7  the 
Oolleotor  has  to  have  the  land  measured  and  a  plan  prepared 
(s.  8).  He  has  then  to  issue  notices  to  all  persons  interested  to 
state  the  nature  of  their  respective  interests,  and  the  amount  and 
particulars  of  their  claims  to  compensation  in  respect  of  such 
interest,  and  their  objections  to  the  measurement,  if  any  [s.  9  (2)]. 
He  is  ako  authorized  to  require  any  person  to  make  or  deliver  to 
him,  at  a  time  and  place  mentioned,  the  name  of  every  other 
person  possessing  auy  interest  in  the  land.  Any  person  disobeying 
the  requisition  of  the  Collector  makes  himself  liable  under  ss.  175 
and  176  of  the  Indian  Penal  Code  (s.  10).  The  Oolleotor  has 
then  to  enquire  into  the  objections  of  the  persons  interested 
regarding  the  measurement  and  the  value  of  the  land,  and  also 
into  the  respective  interests  of  the  persons  claiming  the  compen« 
sation,  and  then  to  mckke  an  award  regarding  the  following 
particulars : — 

First,  the  true  area  of  the  land ;  secondly,  the  compensation 
which  in  his  opinion  should  be  allowed  for  the  land,  and,  thirdly, 
the  apportionment  of  the  said  compensation  among  all  other 
persons  who  are  known  or  believed  to  be  interested  in  the  land  of 
whom,  or  of  whose  claims,  he  has  information  whether  or  not  they 
have  respectively  appeared  before  him  (s.  11).  The  award  so  made 
has  to  be  filed  in  the  Collector's  office,  and  he  has  to  give  imme- 
diate notice  of  the  same  to  all  the  persons  interested  (s.  12).  For 
the  purpose  of  his  enquiries  the  Collector  is  empowered  to  siunmon 
and  enforce  the  attendance  of  witnesses,  including  the  parties 
interested  or  any  of  them  and  to  compel  the  production  of  doc- 
uments by  the  same  means  (and  so  far  as  may  be)  as  is  provided 
in  the  case  of  a  Civil  Court  under  the  Code  of  Civil  Procedure 
(s.14). 

Although  he  has  the  power  of  summoning  witnesses  in  the  same 
manner  as  is  provided  in  the  case  of  a  Civil  Court,  there  is  no 
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provision  that  any  person  making  a  false  statement  before  him        190S 

would  make  himself  liable  for  giving  false  testimony.    So  far  as       ^]||^ 

we    can  see,  the  only   liability  is  for  disobedience  of  ordere.  «'• 

Thronghont  the  proceedings  the  Collector  acts  as  the  agent  of   Bmcbxtaxx 

Gt>vemment  for  the  purposes  of  acquisition,  clothed  with  certain 

powerp  to  require  the  attendance  of  persons  to  make  statements 

relevant  to  the  matters,  which  he  has  to  enquire  into.    He  is,  in 

no  sense  of  the  term,  a  judicial  ofiBcer,  nor  is  the  proceeding  before 

him  a  judicial  proceeding.     In  this  view  we  are  supported  by  the 

decision  of  this  Court  in  Dtsrga  Das  Rukhit  v.  Qiieen'Empress{l). 

The  award  which  he  makes  does  not  possess  any  finality  so  far  as 

the  persons  interested  are  concerned,  for  under  s.  18  any  person 

interested,  who  has  not  accepted  the  award,  may,  within  a  certain 

time,  by  written  application  to  the  Collector,  require  a  reference  of 

the  matter  for  the  determination  of  the  Court.    This  shows  that 

so  far  as  the  Collector  is  concerned,  he  is  not  a  Court.    In  the 

present  case  the  plaintiff  has  applied  for  and  obtained  a  reference. 

The  Gbvemment  or  the  Company  at  whose  instance  the  land 

is  being  taken  up  is  not  entitled  to  demand  a  reference  (s.   50, 

proviso).    The  reason  of   this  is  plain.     The  Collector  acts  as 

the  agent  of  the  Government  or  of  the  Company  for   which  the 

Government  takes   up  the  land,  and  they  are  accordingly  boimd 

by  the  award  of  their  agent.    But  the  Government,  except  in  the 

special  case  provided  for  in  s.  36,  is  at  liberty  to  withdraw  from 

the  acquisition  of  any  land,  of  which  possession  has  not   been 

taken  (s.  48). 

The  droomstances  under  which  the  Government  may  withdraw 
are  explained  by  the  Board  in  their  rule  19.  This  rule,  after 
statmg  that  too  great  care  cannot  be  taken  in  making  the  exam- 
ination, proceeds  to  say  ^^the  same  course  should  be  followed,  if  at 
any  time  before  an  award  or  reference  to  the  Civil  Court  the 
Collector  has  reason  to  believe  that  the  cost  of  acquisition 
will  considerably  exceed  the  estimate.''  Therefore  until  the 
reference  to  the  Civil  Court,  it  is  open  to  the  Local  Ctevem- 
ment  or  the  Company  to  withdraw  from  the  aoquisition,  and 
the  award  has  no  binding  effect.  Should  the  Government  persist 
in  going  on  with  the  aoquisition,  the  amoimt  of  the  compensation 

(1)  (1500)  I.  L.  B.  27  Calc.  8«0. 
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1901       fixed  by    th«  Collector  i«  binding  upon   the  Government,  but 
EzBA       not  on  tbe   persons  interested,  for  under  no  circumstance  can 
,j.**g        the  Civil  Court  award  less  than  the  amount  fixed  by  the  Collector. 
aBCBBTABT   Thcsc  considcrations  show  to  us  that  the  award  of  the  CoUectorjis 
in  no  sense  a  judicial  award.     A  great  deal  has  been  attempted  to 
be   made   out   of  the  fact  that  in  the  Act  the  term  "  award  "  has 
been  used  both  in  the  case  of  the  determination  by  the  Collector  as 
also  by  the  Civil  Court.     Any  inference  from  that  circumstance 
appears  to  us  to  be  fallacious.     The  meaning  to  be  attached  to  the 
word  **  award  "  under  s.  11  and  its  nature  and  effect  must  be  arrived 
at  not  from  the  mere  use  of  the  same  expression  in  both  instances, 
but  from  the  examination  of  the  provisions  of  the  law  relating  to 
the  Collector's  proceedings  culminating  in  the   award.     The  con- 
siderations to  which  we  have  referred  satisfy  us  that  the  Collector 
acts  in  the  matter  of  the  enquiry  and  the  valuation  of  the  land  only 
as  an  agent  of  the  Government,  and  not  as  a  judicial  oflBoer ;  and 
that  consequently,  although  the   Q-overnment  or  the  Company  at 
whose  instance  the  Government  is  acquiring  the  land  is  bound  by 
his  proceedings,  the  persons  interested  are   not   concluded  by  his 
finding  regarding  the  value  of  the  land  or  the  compensation  to  be 
awarded.     His   enquiry  and  his    valuation  are   departmental  in 
their  character  for  the  purpose  of  enabling  the  Government  to 
make  a  tender  through  him  to  the  persons  interested.     Such  tender 
once   made  is  binding  on  the  Government,  and  the  Government 
cannot  require  that  the  value  fixed  by  its  own  officer  acting  on  its 
behalf  should  be  open  to   question  at  its  own  instance  before  the 
Civil  Court. 

But  it  is  contended  that,  whether  the  Collector  was  a 
judicial  officer  or  not  and  whether  the  proceeding  before  him  was 
a  judicial  proceeding  or  not,  he  was  not  entitled  to  base  his  deter- 
mination upon  evidence  other  than  that  produced  before  him  in 
the  presence  of  parties.  This  argument  again  appears  to  us  to 
beg  the  question.  If  the  proceedings  were  judicial  in  their 
character,  the  Collector  in  arriving  at  his  conclusion  would,  no 
doubt,  be  confined  to  such  materials.  But  if  he  was  acting  as  a 
mere  departmental  officer  or  an  agent  of  the  Government  for  the 
*  purpose  of  ascertaining  the  value  of  the  property  to  enable  a 
tender  to  be  made,  it  would  be  open  to  him  to  consider  all  available 
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infonnation  on  the  point.  Babu  Gunga  Churn  Chatterjee  has  sworn  1902 
that  he  took  into  consideration  the  sworn  testimony  and  the  exhibits  ^^ 
placed  before  him,  but  "  could  not  attach  much  importance  to  the  «•• 

evidence."  If  his  determination  or  conclusion  is  wrong,  it  can  be  Sechktait 
questioned  before  the  Civil  Court, "  whose  duty  it  is,"  as  the  learned  ^'  Stati. 
Judges  point  out  in  the  case  of  Durga  Dus  Rukhit  v.  Qucen-Em- 
pre88{l)j  **  to  settle  the  matter  in  dispute  judicially."  But  we  feel 
bound  to  observe  that,  in  view  of  the  evidence  in  this  Court,  whioh 
clearly  indicates  that  immediately  on  learning  of  the  Bank's  desire 
to  acquire  the  land,  the  plaintiff's  agent  (Mr.  Cohen)  tiied  torun  up 
the  price,  we  are  not  prepared  to  hold  that  Gunga  Churn  Chatterjee 
acted  improperly  in  discounting  the  materials  on  which  the 
plaintiff's  valuation  was  based.  The  entry  of  the  27th  of  August 
1900  in  the  day-book  of  Messrs.  Gregory  and  Jones  (as  appearing 
in  their  bill  of  costs,  exhibits  M.  M.  M.),  and  the  statements  of 
Mr.  Cohen,  coupled  with  his  prevarications,  leave  no  doubt  in  our 
mind  that  on  being  apprised  of  the  Bank's  necessity  for  increased 
accommodation,  he  set  to  work  to  show  "  the  best  result,"  as  his 
attorney  (Mr.  Gregory)  calls  it.  Mr.  Gregory  proceeded  to  add 
"  by  result  I  mean  the  best  return  for  the  support  of  my  claim." 
Asked  "  before  the  Collector,"  he  answered  "  yes,  before  the  person 
appointed."  The  correctness  of  Gunga  Churn  Chatterjee's  valua- 
tion is  a  matter  tor  {he  oonsidOTation  of  the  Cotlrt  before  whioh  the 
reference  is  pending  ;  the  propriety  of  his  conduct  in  discarding 
the  plaintiff's  evidence  and  forming  his  opinion  on  other 
materials,  the  only  question  on  which  we  can  express  an  opinion  in 
this  case  is,  in  our  judgment,  under  the  circumstances  mentioned, 
not  open  to  any  valid  criticism.  But  his  conduct  is  attacked  not 
only  on  the  ground  indicated  above,  but  on  several  others  set  forth 
more  or  less  specifically  in  the  plaint.  It  is  urged  that  he  had  a 
sanctioned  estimate  before  him,  and  that  therefore  his  own  "  award  " 
was  "  illusory ;  "  that  he  was  in  communication  with  his  Collector 
and  acted  in  obedience  to  orders  from  the  superior  authoritiej». 
Similar  suggestions  are  made  on  the  basis  of  letters  addresned  to 
him  by  the  Bank's  solicitors  or  by  him  to  them  in  the  course  of  the 
proceedings,  and  it  is  contended  that  his  **  award  "  is  a  fraud  upon 
«nd  a  colorable  evasion  of  the  Act.     To  our  mind  this  contention 

(1)  (1900)  I.  L.  R.  27  Calc.  820. 
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IP02       i**  wholly  groundless.     As  the  determination  of  <he  officer  is  con- 

^ — '       elusive  against  the  Jjocal  Goveinment  or  the  Company  at  whose 

«.  instance  the  Act  is  put  in  force,  the  Board,  which  has  charge  of 

l^BCBBTAET  ^^  Land  Acquisition  Department,  has  issued  the  general  instruo- 

OF  State,    tions  to  which  reference  has  already  been  made.     The  rules  in  force 

in   1900  are  contained  in  the  Manual  published  under  the  Board'a 

authority  (exhibit  10).     They  contain  minute  directions  regarding 

the  mode  in  which  the  work  is  to  be  done  by  the  Land  Acquisition 

Collector,    how    the    measurement    should    be    made,    estimates 

prepared  and  so  forth.    That  the  proceedings  taken  under  the  Act 

are  subject  to  *^  the  departmental  rules "  in  respect  to  estimate, 

&c.,  appears  from  the  rules    framed  by    the    Government    o£ 

India  under  Act  I  of    1894    and  notified  by    its  Resolution 

No.  2209A,  dated  the  10th  of  May  1895  (Appendix  XH  of  the 

Manual). 

The  Board*8  instructions  requke,  in  the  first  instance,  a  prelim-' 
inary  estimate  (Eule  10).  That  estimate  has  to  be  sanctioned  by 
the  Gbvemmont  when  issuing  the  declaration  (Rule  15).  As  a 
safeguard  against  mistake  or  improper  conduct  on  the  part  of  the 
officer  appointed  to  acquire  the  land,  the  rules  {provide  that  when 
the  proceedings  are  conducted  by  an  Assistant  or  Deputy  Collec- 
tor, if  the  intended  award  be  within  '^  the  sanctioned  estimate,"  he 
may  (subject  to  certain  exceptions)  make  the  award  without  further 
reference.  But  if  the  intended  award  be  beyond  the  amount  of 
the  sanctioned  estimate,  or  if  the  amount  of  the  compensation, 
-which  it  is  proposed  to  tender,  exceeds  in  any  one  case  Es.  10,000, 
he  must  consult  the  Collector  of  the  cUstrict  demi-officiaUy,  and 
will  make  his  final  award  according  to  the  instmcticms  received 
from  that  officer— in  our  opinion  a  most  wholesome  provision.  Lol 
the  present  ca^e  the  preliminary  estimate  was  sanctioned  by  exhibit 
N.  As  the  amount  of  compensation  proposed  to  be  tendered 
exceeded  Es.  10,000,  the  Deputy  Collector,  Qnnga  Chum  Chatterjee, 
was  bound  under  the  rules  to  refer  the  matter  to  the  Collector. 
In  taking  the  sanctioned  estimate  into  consideration  and  in  com- 
municating' with  the  Collector,  he  acted  in  conformity  with 
the  general  rulci  issued  for  the  guidance  of  Land  Acquisition. 
Collectors.  His  determination  was  iK)t  a  judicial  act :  he  was 
acting  merely  as  an  agent  of  the  Government  to  ascertain  the 
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value  and    to    make  a  tender.     He  was,  therefore,    not  only        1902 
oompetent,  bat  bound  to  comply  with  the  rules.  Kz«a 

Reference  ha3  aL^obeen  made  to  his  letter  (exhibit  T)  dated  the  th« 
14th  of  January  1901,  addressed  to  Messrs.  Morgan  &  0 >.,  asking  oVstItI^ 
them,  if  the  matter  should  go  into  Court,  whether  they  would 
conduct  the  case  or  leave  him  to  do  so.  If  we  have  rightly 
apprehended  learned  Counsel,  for  the  argamenti  on  this  branch  of 
the  ca^e  were  not  by  any  means  clear,  the  suggestion  is  that  this 
also  shows  collusion.  Again,  it  seems  to  us  there  is  some  mis- 
conceplion.  When  a  reference  is  made  to  the  Civil  Court,  the 
claimant  is  to  be  regarded  as  the  plaintifE  and  the  Qt)vemment 
as  defendant.  This  is  the  invariable  practice  and  the  duty  of 
the  Collector  in  such  cases  is  pointed  out  in  clear  terms  in  Rule 
45,  which  provides  that  "  when  a  reference  to  the  Comt  has  been 
made  by  the  Collector  under  s.  18,  on  the  ground  of  an  objection 
to  the  measurement  of  the  land  or  to  the  amount  of  the  compen- 
sation *  *  *,  the  Collector  should  defend  t^e  case  exactly  as  he 
would  a  Government  suit.  The  claimant  in  such  oases  is  to  be 
regarded  as  the  plaintiff  and  the  Gofemment  as  defendant  ;  and 
it  is  the  duty  of  the  Collector  to  see  that  evidence  is  forthcoming 
to  show  the  fairness  of  the  amoimt,  which  he  has  given  as  compen- 
sation. The  Collector  must  remember  that  the  Court  will  decide 
on  the  evidence  before  it  what  amount  of  compensation  should  be 
given,  and  he  must,  therefore,  be  prepared  with  reliable  evidence 
at  the  trial.''  La  the  present  case  the  Bank  was  to  pay  the 
oompensation,  and,  in  our  opinion,  it  was  only  right  and  proper 
that  Qtinga  Chum  Chatterjee  should  consult  its  solicitors,  whether 
tbey  would  defend  the  action  or  leave  it  to  him. 

It  is  not  necessary  in  our  judgment  to  dwell  on  the  suggestion 
of  collusion  based  on  the  correspondence  between  Messrs.  Morgan 
&  Co.  and  the  Government  Solicitor  about  a  copy  of  a  draft 
declaration,  for  we  hardly  think  it  could  have  been  serioualj 
advanced.  Under  Rule  10  the  Bank  had  to  supply  the  particulars 
to  be  embodied  in  the  declaration,  and  its  solicitors  naturally 
applied  to  the  Government  Solicitor  for  a  form. 

We  have  been  asked  to  treat  the  settlement  of  Messrs.  Sander* 
son  &  Co.'s  claim  at  a  higher  figure  than  the  amount  allowed  by 
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1902  tho  Land  Acquisition  Collector  as  one  of  the  indications  of  the 
^^  illusory  character  of  his  award.  With  regard  to  this,  we  have  only 
^'  to  observe  that  it  was  open  to  the  Bank  to  settle  the  claim  for  any 
Secrtitaby  amount  it  liked,  but  it  does  not  show  that  the  Collector's  award 
was  erroneous — ^much  less  "  illusory.'^  If  it  is  an  element  for 
consideration  in  determining  the  compensation,  the  Court  dealing 
with  the  reference  will  give  it  such  weight  as  it  deserves. 

Great  reliance  has  been  placed  on  the  case  of  Maharaja  Luch- 
tneswar  Singh  v.  T/w  Chairman  of  the  Darbhanga  Mnnmimlity  (I). 
The  facts  of  that  case,  in  our  opinion,  have  not  the  remotest  anal- 
ogy to  those  of  the  one  before  us,  as  will  be  seen  from  the  follow- 
ing summary.  The  Collector  of  Darbhanga  wanted  a  piece  of 
land  for  the  use  of  the  Municipality.  At  that  time  the  owner 
was  a  minor  under  the  Court  of  Wards,  and  he  remained  a  minor 
for  several  years  after.  The  Court  of  Wards  for  the  district  of 
Darbhanga  was  the  Commissioner  of  Patna  acting  under  the 
Board  of  Revenue,  and  the  representative  of  the  Commissioner  in 
Darbhanga  was  the  Collector  for  the  time  being  of  Darbhanga,  who 
was  also  ex-officio  Chairman  of  the  Darbhanga  Municipality.  The 
Collector  asked  tho  Manager  appointed  by  the  Court  of  Wards  of 
the  minor's  estate  to  consent  to  the  sale  of  the  land.  The  Manager 
replied  that  he  had  no  objection  to  present  the  land  in  question 
to  the  town,  but  doubted  his  power  to  do  so,  and  requested  tho 
matter  be  submitted  to  the  Court  of  Wards  for  orders.  The  Collec- 
tor thereupon  appears  to  have  writ^^en  to  the  Commissioner,  who 
reprosented  the  Court  of  Wards.  In  his  reply  this  oflScer,  ac- 
knowledging the  Collector's  letter  "  regarding  the  land  belonging 
to  the  Darbhanga  Raj  made  over  to  the  Municipality  free  of  cost 
for  the  construction  of  a  bathing  ghat,"  said  ai  follows  : — 

"  As  regards  the  procedure  to  be  observed  in  the  case,  you 
should  offer  the  Manager  one  rupee  compensation  and  allow  the 
Manager  to  refer  the  point  to  the  Board  of  Revenue  with  whose 
sanction  the  award  can  imdoubtedly  be  accepted,  and  acceptance 
of  the  award  will  act  as  a  valid  conveyance  :-^" 

The    Collector   thereupon    offered  the  Manager  one  rupee 
aa  eompensation  for  the  land  in  question.    The  Manager  asked 

(1)  (1889)  L.  R.,  17  lA.   90. 
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the  Banotion  of  the  Court  of  Wards  to  accept  the  offer.  1903 
Ultimately  the  Boaid  of  Revenue  as  the  Court  of  Wards  ^Tpa 
gave  its  sanction,    and   the  Manager  accepted    the    rupee  paid  **• 

hy  the  Collector  and  gave  a  receipt  for  it,  describing  it  as  Secbetajit 
a  nominal  compensation  for  the  Raj  land  taken  up  by  the 
Municipality.  After  attaining  majority  the  Maharajah  brought 
a  suit  to  recover  possession  of  the  land.  The  first  Court  made 
a  decree  in  his  favour,  which  was  reversed  by  the  High  Court.  On 
appeal  to  tho  Privy  Council  their  Lordships,  with  reference  to  the 
Commissioner's  letter,  said  as  follows  : — "  Their  Lordships 
feel  compelled  to  state  their  opinion  that  the  direction  or  sug- 
gestion to  ofEor  one  rupee  compensation  was  a  colorable  way 
of  doing  indirectly  what  it  was  seen  could  not  be  done 
directly,  m.,  the  guardian  making  a  present  to  the  town  of 
the  land  of  his  ward.''  Dealing  with  the  duties  of  the  Collector 
under  the  Land  Acquisition  Act,  they  point  out  that  one  of 
the  matters  he  was  to  consider  was  the  market  value  at  the  time  of 
awarding  compensation  of  the  land,  and  they  observe  that  *'  it 
is  obvious  that  the  ofEer  of  one  rupee  was  not  in  accordance  with 
the  duty  ^of  the  Collector  under  these  sections,  and  it  would  be 
altogether  wrong  to  treat  one  rupee  as  the  amount  of  compensa- 
tion determined  under  s.  13"  (of  the  old  Act).  And  they  go  on 
to  say  "  although  the  Court  of  Wards  had  no  power  to  ai  lenute  the 
land  for  the  purpose  for  which  it  was  required  possession  might 
have  been  lawfully  taken  of  it,  it  the  provisions  of  the  Land 
Acquisition  Act  had  been  complied  with.  But  they  were  not. 
The  Collector  made  no  enquiry  into  the  value  of  tho  land.  He 
was  the  Chairman  of  the  Municipality,  and  his  sole  objojt  appears 
to  have  been  to  benefit  the  town,  forgetting  that,  as  the  represent 
tative  of  the  Court  of  Ward:^,  it  was  his  duty  to  protect  the 
interests  of  the  minor  and  to  see  that  the  provisions  of  the  Act  were 
complied  with."  Aud  further  on  their  Lordships  add  :  The  offer 
and  acceptance  of  one  rupee  was  a  colourable  attempt  to  obtain  a 
title  under  the  Lajtid  Acquisition  Act  without  paying  for  the  land, 
and  their  Lordships  have  felt  some  surprise  at  the  direction  which 
originated  it  having  come  from  the  Commissioner."  And  they 
pointed  out  that  there  was  no  reference,  as  the  High  Court 
thought,  of  the  minor's  claim  to  the  Civil  Court  under  the  Act. 


Digitized  by 


Google 


ov  Statb. 


92  CALCUTTA    SERIES.  [VOL  XXX. 

1002  The  suggestion  that  there  is  any  analogy  between  that  case 

^^         and  the  present  is,  in  our  opinion,  of  no  force,  for,  as  we  have 

^-  already  stated,  we  consider  that  the  enquiry  by  the  Collector  in 

Sbcretabt     this  case  was  conducted   and  the    award  made   in    accordance 

with  the  Act,  and  was  therefore  not  an  evasion  of  the  law. 

For  the  foregoing  reasons  we  are  of  opinion  that  neither  the 
enquiry  held  by  Mr.  Carlyle  nor  the  proceedings  before  the 
Land  Acquisition  Collector  are  invalid  as  contended  for  by  the 
plaintiff  and  that  this  suit  should  be  dismissed. 

A  large  mass  of  correspondence  has  been  put  in  on  behalf  of 
the  plaintiff  which  took  place  between  the  solicitors  on  the  two 
sides  after  the  institution  of  the  suit.  These  letters  are  relevant 
only  to  the  question  of  costs.  The  plaintiff's  attorneys  called 
upon  the  solicitors  for  the  defendants  to  admit  the  documents 
disclosed  in  their  affidavit,  in  order  to  prepare  a  brief  for  the  use 
of  Court.  The  latter  expressed  their  inability  to  comply  with  the 
request.  We  cannot  help  thinking  the  defendant's  attorneys  are 
to  blame  in  not  endeavouring  to  meet  the  request  of  the  plaintiff's 
attorneys  even  partially.  They  could  easily  have  obtained  advice 
on  the  relevancy  of  the  documents.  As  it  was,  the  best  part  of  a 
day  was  lost  in  wrangling  over  them.  Had  the  matter  rested  there, 
we  should  have  certainly  disallowed  the  defendants  at  least  one 
day's  costs.  But  so  much  time  has  been  occupied  on  behalf  of 
the  plaintiff  in  repeated  attempts  to  introduce  irrelevant  doc- 
uments on  the  record  and  in  irrelevant  cross-examination  that  we 
think  we  should  not  depart  in  this  case  from  the  usual  rule,  viz., 
that  costs  should  follow  the  result. 

The  suit  is  accordingly  dismissed  with  costs. 

Solicitors  for  plaintiff :  Chregory  and  Jones. 

Solicitors  for  defendant,  the  Secretary  of  State  for  India: 
Sanderson  8f  Co. 

Solicitors  for  defendant,  the  Bank  of  Bengal :  Morgan  Sf  Co. 

R.  G.  M. 
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CRIMINAL  REVISION. 


1002 

BAIDTA  NATH  MAJXJMDAR  ^•^^'S- 

r. 
NTBARAN  OHUNDER  GOPR^ 

Mwnriigjwr  keeptuff  tks  peace  on  eonvioiion,  order  for — Offoneeo  not  wUkin  iko 
iermoofs.  106  qf  the  Code  of  Criminal  Froesdnro  (Act  V  qf  ISOaj^Dmty 
<lf  MtBguiraU  to  record  Jlndit^o  qffact,  wlkiclk  tmake  that  eeetion  applicable. 

Where  the  offenoee  of  which  a  penon  ii  eonricted  do  not  in  themtelTcs,  and 
apart  from  any  other  inddenti^  oome  within  the  terma  of  i.  106  of  the  Criminal 
Procedoie  Code,  it  ii  incumbent  upon  the  Magiftrate  to  rectod  a  clear  finding 
with  respect  to  the  facte  which  in  hif  opinion  make  the  proyiiiona  of  that  eeetion 
applicable, 

Jih  Lai  Bir  y.  Jogmolan  CNr(l)  followed. 

The  FetitionerB  Baidya  Nath  Majumdar  and  another  obtained 
a  Bole  calling  on  the  District  Magistrate  to  show  cause  why 
the  carder  passed  under  8.  106  of  the  Code  of  Criminal  Procedure 
should  not  be  set  aside,  on  the  ground  that  the  offences  of  which 
the  petitioners  had  been  oonyicted  did  not  fall  within  the  terms  of 
that  section. 

In  this  case  the  Petitioners  were  convicted  on  the  6th  August 
1901  by  the  Deputy  Magisbate  of  Burdwan  under  ss.  447  and  426 
of  the  Penal  Code  of  having  entered  upon  and  ploughed  certain 
land  belonging  to  the  complainant  in  which  seedlings  were  at  the 
time  growing,  and  of  having  destroyed  some  of  the  seedlings. 
One  of  the  petitioners  had  purchased  the  land,  and  the  ploughing 
was  done  by  way  of  asserting  his  claim  to  title  and  possession. 

The  Petitioners  were  abo  bound  down  to  keep  the  peace,  the 
Magi&trate  stating  as  follows  in  his  judgment : — 

**  The  accoscd  used  twelre  plonghe.  Wherefore  it  ie  evident  to  show  that  thfy 
were  ready  to  commit  breach  of  the  peace  when  opposed  by  the  other  party.  They 
were  therefore  liable  also  under  i.  106  of  the  Code  of  Criminal  Procedure.'^ 

Babu  Haro  Prasad  Chatierjee  for  the  petitioners. 

*  Criminal    Beviiion     No.    102    of    1901^     agHiost  the     order    paaaed    by 
6.  C.  Dos,  Esquire,  Deputy  Magistrate  of  Burdwan,  dated  the  6th  of  Au^^ust  1901. 
(1)  (18&9;  1.  L.  R.  26  Calc.  576. 
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1002  Stxvevs  and  Habxvotov  JJ.    The     petitioners       were 

Baidya  comicted  under  ss.  447  and  426  of  the  Indian  Penal  Code,  the 

M^rMDAB  ^^^®  being  that  they  entered  upon  certain  land  of  the  complainant, 

«.  in  which  seedlings  were  at  the  time  growing  Mid  ploughed  that 

CHricDBB  land,  and  destroyed  some  of  the  seedlings. 

It  appears  that  one  of  the  petitioners  had  purchased  the  land, 
and  that  the  act  was  done  by  way  of  asserting  his  claim  to  title 
and  possession.  The  case  was  tried  summarily,  and  at  the  end 
of  the  judgment  appears  the  following  : — 

"  The  accused  used  twelve  ploughs.  Wherefore  it  is  evident  to  show  that  they 
were  ready  to  commit  breach  of  the  peace  when  oppofed  by  the  other  party.  They 
were  therefore  liable  also  under  s.  lOG  of  the  Code  of  Criminal  Procedure.*' 

The  Deputy  Magistrate  acting,  as  he  considered,  in  accordance 
with  the  provisions  of  that  section  bound  the  petitioners  down  to 
keep  the  peace. 

The  present  Eule  was  issued  to  show  cause  why  the  order 
passed  under  s.  106  of  the  Code  of  Criminal  Procedure  should  not 
be  set  aside,  on  the  ground  that  the  offences  of  which  the 
petitioners  have  been  oomicted  do  not  f  6dl  within  the  terms  of  that 
section.  The  Deputy  Magistrate  has  submitted  an  explanation, 
in  the  course  of  which  he  states  that  the  evidence  of  the  witnesses 
brought  to  light  that  the  accused  had  abo  latktah.  Nothing  is 
said  in  the  judgment  about  any  lathiah ;  but  an  inference  as  to 
the  intention  to  commit  a  breach  of  the  peace  is  drawn  merely 
from  the  number  of  ploughs  said  to  have  been  used  by  the 
petitioners. 

We  think  that,  inasmuch  as  the  offences  of  which  the  peti- 
tioners were  convicted  do  not  in  themselves,  and  apart  from  any 
other  incidents,  come  within  the  terms  of  s.  106,  it  was  incumbent 
upon  the  Deputy  Magistrate  to  record  a  clear  finding  with  respect 
to  the  facts  which  in  his  opinion  made  the  provisions  of  that 
section  applicable.  We  are  supported  in  this  view  by  the  case 
of  Jib  Lai  Oir  v.  Jogmohan  Oir.  (1) 

We  think  that  on  the  record,  as  it  stands,  the  order  made 
under  s.  106  is  bad.  We  therefore  make  the  rule  absolute,  and 
set  that  order  aside. 

D.a.  iZw/^  mad<*  ahsolute, 

(1)  (1839)  I.  L.  R.  26  ChIc.  576. 
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1002 


BAISTAB  CHAEAN  SHAHA 

r. 
EMPEROR.*  ^•*^^- 

Wrongful    confinement— Pruoner    in    Jail— Confinement,  illegal  in  cell^Penal 
Code  (Ad  XLV0/I86OJ,  ##.  79,  114,  and  342. 

If  a  prisoner  is  confined  in  a  particular  part  of  a  prison  without  legal 
authority,  that  confinement  is  a  wrongful  one,  notwithstanding  that  his  conftnemeut 
in  the  prison  at  large  may  be  legal. 

In  this  case  a  prisoner  in  the  Monghyr  Jail  was  suffering 
from  dysentery.  The  Civil  Surgeon  ordered  the  petitioner 
Baistab  Charan  Shaha,  the  Civil  Hospital  Assistant,  to  give  him 
some  enemas.  The  prisoner  objected  on  one  occasion  and  was, 
under  the  orders  of  the  petitioner,  locked  up  in  a  cell.  The 
prisoner  while  in  the  cell  attempted  to  commit  suicide. 

The  petitioner  was  convicted  on  the  6th  June  1901  by  the 
Deputy  Magistrate  of  Monghyr  under  s.  342  read  with  s.  114 
of  the  Indian  Penal  Code,  and  sentenced  to  undergo  simple  im* 
prisonment  for  seven  days  and  ordered  to  pay  a  fine  of  Rs.  50. 
The  Sessions  Judge  on  appeal  aflSimed  the  conviction,  but  altered 
the  sentence  to  one  of  fine  of  Rs.  120. 

Baba  Eari  Bhusan  Mukerji  for  the  petitioner. 

Stzvbvb  avo  Hjlbzvotov  J  J*  In  this  case  a  Rule  was 
granted  calling  upon  the  District  Magistrate  to  show  cause  why 
the  conviction  of  and  the  sentence  passed  upon  the  petitioner 
should  not  be  set  aside  on  the  groimd  that  the  facts  found  do  not 
amount  to  an  offence. 

The  petitioner  has  been  convicted  under  ss.  342  and  114 
of  the  Indian  Penal  Code,  and  has. been  sentenced  by  the  Magistrate, 
who  tried  him,  to  suffer  simple  imprisonment  for  one  week  and 
to  pay  a  fine  of  rupees  fifty,  or  one  month's  simple  imprison- 
ment in  default.  On  appeal  the  Judge  of  the  lower  Appellate 
Court  aflSrmed  the  conviction,  but  altered  the  sentence  to  one 
of  fine  of  120  rupees. 

•Criminal  Ueviiion  No.  1029  of  1901,  against  the  order  passed  by 
W.  H.  Vint  en t,  Ksquiie,  Sessions  Judge  of  Bbagulpore,  dated  the  5th  of  July  1901. 
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A  perusal  of  the  jadgment  of  the  lower  Court  shows  that 
it  was  established  that  a  man  named  Bam  Sahay  Dhanee  was 
suffering  from  dysentery  in  the  Jail ;  that  the  Civil  Surgeon 
ordered  an  enema  to  be  given  to  him  ;  that  the  aocused  adminis- 
tered some  enemas  to  him;  that  on  his  refusal  to  submit  to 
having  another  enema  administered  to  him  he  was  ordered  by 
the  accused  to  be  put  into  a  cell ;  and  that  in  pursuance  of  that 
order  Eam  Sahay  Dhanee  was  put  into  a  cell  and  locked  up. 
These  findings  establish  that  there  was  a  confinement.  Wo 
do  not  agree  with  the  argument  which  has  been  addressed  to 
us  that  there  cannot  be  an  imprisonment  within  an  imprisonment. 
It  seems  to  us  clear  that,  if  a  prisoner  is  confined  in  a  particular 
part  of  a  prison  without  legal  authority,  that  confinement  is 
a  wrongful  one,  notwithstanding  that  his  confinement  in  the 
prison  at  large  may  be  legal.  There  is  nothing  in  the  judgment 
of  the  lower  Court  from  which  we  can  infer  that  there  was 
any  legal  warrant  for  the  confinement  of  Kam  Sahay  Dhanee 
in  the  cell  in  which  the  aocused  ordered  him  to  be  confined; 
and  the  learned  vakil  who  has  appeared  for  the  appellant  has 
not  been  able  to  draw  our  attention  to  any  provisions  of  law 
under  which  such  confinement  can  be  justified.  But  he  contends 
that  the  act  of  confining  Ram  Sahay  Dhanee  in  the  cell  in 
question  was  done  by  a  person,  who,  under  a!  mistake  of  facts, 
believed  himself  justified  in  so  confining  him,  and  therefore 
under  s.  79  the  act  is  not  an  ofEence.  There  is  nothing  in  the 
facts  disclosed  in  the  judgment  to  warrant  us  in  saying  that 
there  was  any  mistake  of  fact  which  led  the  appellant  to  suppose 
himself  justified  in  law  in  confining  this  man ;  and  the  Mcgistrate 
points  out  that  the  appellant  made  certain  inconsistent  state- 
ments as  to  what  had  taken  place,  which,  in  our  opinion,  render 
it  impossible  to  suppose  that  the  appellant  in  good  faith  believed 
himself  justified  in  law  in  acting  as  he  did. 

On  theie  grounds,  we  think  that  this    conviction  must  be 
sustained. 

The  Bule  is  therefore  discharged. 


D.S. 


Rule  discharfftd. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  8ERIBS.  97 

BERBAL  KBALTPA 

r. 

EMPEEOR.* 

1002 


AttauU  to  deter  puhlio  »ervant  from  diteharge  of  kit    dut^ — Sight  of  private     ^^^   ^q^ 
defence— Rule  in  JPolice  Code,  effect  of^Fenal  Code  (Act  XLV  qf  1S60J  tt,  99, 
351  and  36S. 

A  rale  io  the  Police  Code  to  the  effect  that  when  Any  emrteiiU  if  at  home* 
proof  of  his  presence  can  be  secured  by  taking  a  thumb  impression  on  the  report^ 
does  not  impose  any  obUgation  on  the  eurveilU  to  gire  the  thumb  impression  and 
he  cannot  be  forced  to  do  so. 

Before  ssi  act  can  amount  to  an  assault  under  s.  851  of  the  Penal  Code  it  is 
necessary  that  a  gesture  or  preparation  should  be  made  by  a  person  which  would 
cause  another  to  apprehend  that  the  person  was  about  to  use  criminal  f  oree  to  him 
then  and  there.  A  preparation  taken  with  words  which  would  cause  him  to 
apprehend  that  criminal  force  would  be  used  to  him,  if  he  persisted  in  a  particular 
course  of  conduct,  does  not  amount  to  an  assault. 

Where  a  eurveilU  on  a  domiciliaiy  visit  being  paid  to  him  by  a  police  officer, 
refused  to  aUow  his  thumb  impression  to  be  taken,  and,  on  the  officer  attempting 
to  take  it,  produced  a  lathi  saying  he  would  not  allow  the  impression  to  be  taken 
and,  if  any  one  asked  for  it,  he  would  break  his  head, 

Seld,  that  the  act  of  the  eurveilU  £d  not  amount  to  an  avault  and  that  his 
conviction  under  s.  358  of  the  Penal  Code  shoold  be  set  aside. 

Reld,  further  that,  if  his  act  had  in  itself  amounted  to  an  offence  s.  99  of 
the  Penal  Code  would  apply. 

The  petitioner  Birbal  Khalifa  was  a  G  class  bad  charaoter  on 
the  Police  Eegister.  On  the  night  of  the  10th  July  1901  the 
Sub-Inspeotor  of  Behipur  thana  paid  a  domiciliaiy  -visit  to  the 
petitioner  in  order  to  ascertain  if  he  was  at  home.  He  called 
to  the  petitioner,  who  came  out,  whereupon  the  Sub-Inspector 
wished  to  take  an  impression  of  his  thumb.  The  petitioner 
objected  to  this,  and  upon  the  Sub-Inspeotor  extending  his  hand 
to  take  the  impression,  ihe  petitioner  went  into  his  house  and 
brought  out  a  lathi^  saying  he  would  ji^ot  allow  the  impression  to  be 
taken  and  he  would  break  the  head  of  any  one  who  asked  for  it. 

•  Criminal  Berision,  Ko.  980  ot  1901,  against  the  order  of  W.  H.  Vincent. 
Esq.,  Sessions  Judge  of  Bhagalpur,  dated  the  a9th  October  190L 
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The  petitioner  was  convicted  under  b.  353  of  the  Penal  Code 
of  assaulting  a  public  servant  in  the  execution  of  his  duty  and 
sentenced  to  rigorous  imprisonment  for  six  weeks.  He  appealed 
and  his  appeal  was  dismissed  by  the  Sessions  Judge  of  Bhagalpur 
on  the  29th  of  October  1901. 


Mr.  Swinhoe  (Habu  Dasarathi  Sanyal  and  Bdbu  Chunder  Butt 
with  him)  for  the  petitioner.  Upon  the  facts  found  by  the  Ses- 
sions Judge  the  conviction  under  s.  353  of  the  Penal  Code  cannot 
stand.  The  action  of  the  accused  did  not  amount  to  an  assault. 
The  Sub-Inspector  had  no  right  to  attempt  to  take  the  thumb 
impression  by  force  after  the  accused  had  refused  it;  the  latter 
was  also  justified  in  refusing  to  give  it,  his  threat  to  assault 
anyone  who  would  ask  for  the  impression  did  not  amount  to 
an  assault,  as  there  was  no  intention  on  the  part  of  the  accused  to 
use  criminal  force  at  the  time  he  spoke,  but  only  in  case  a  further 
attempt  was  made  to  compel  him  to  give  it. 

Bahu  Srish  Chunder  Chomdhry  for  the  Crown.  The  accused 
has  been  rightly  convicted.  The  Inspector  was  acting  in  accord- 
ance with  the  direction  contained  in  rule  42  (A)  of  the  Police 
Code  which  says  that  when  a  surveille  is  at  home  proof  of  his 
presence  can  be  secured  by  taking  a  thumb  impression  on  the 
report.  The  Inspector  was  justified  in  trying  to  get  the 
impression,  and  the  accused  had  no  right  to  refuse  it.  Even  if 
he  were  not  acting  quite  legally,  s.  99  of  the  Penal  Code  would 
apply  and  the  accused  would  have  no  right  of  private  defence,  as 
the  Inspector  was  a  public  servant  acting  in  good  faith  under 
colour  of  his  office.  The  action  of  the  accused  in  threatening  the 
Inspector  with  a /a^At  was  clearly  an  assault  within  s.  351  of  the 
Penal  Code. 

Mr.  Swinhoe  in  reply.  There  was  no  threat  to  commit  violence 
on  the  spot,  but  only  if  the  Inspector  persisted  in  doing  what 
he  had  no  right  to  do.  There  is  nothing  to  show  under  what 
authority  the  rules  in  the  Police  Code  were  made  ;  they  are 
apparently  for  the  guidance  of  the  police  and  are  not  binding 
on  any  one.  Under  rule  42  (h)  the  Inspector  could  no  doubt 
take  the  impression,  provided  the  accused  was  willing  to  give  it,  but 
not  otherwise.    My  client  is  in  no  way  affected  by  s.  99 ;  he  has 
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oommitted  no  offence^  so  that 
priTate  def  enoe  does  not  arise. 


the  question  of    the    right    of       1902 


Stsvuvb  avb  Eabzvotov  JJ-  The  applicant  in  this  ease 
is  registered  as  a  bad  charaoter  in  the  Polioe  Register. 

The  case  for  the  prosecution  is  that  the  Sub-Inspector  paid 
a  domiciliary  visit  to  the  petitioner  in  order  to  ascertain  that  he 
was  at  home  and  wished  to  take  an  impression  of  his  thumb.  The 
petitioner  objected.  The  Sub-Inspector  as  he  says  **  extended  his 
hand  "  to  take  the  impression.  The  petitioner  went  into  his 
house  and  brought  out  a  ia^A/  and  said  that  he  would  not  allow  the 
impression  to  be  taken  and  that,  if  any  one  asked  for  it,  he  would 
break  his  head.  On  these  facts  the  petitioner  has  been  convicted 
under  section  353  of  the  Indian  Penal  Code  of  assaulting  a  public 
servant  in  the  execution  of  his  duty  as  such  public  servant  and  has 
been  sentenced  to  be  rigorously    imprisoned  for  six  weeks. 

The  Sessions  Judge  upheld  the  conviction  on  appeal.  Though 
he  expressed  some  doubt  as  to  whether  the  Police  were  justified 
in  forcing  a  supposed  bad  character  to  give  a  thumb  impression, 
he  held  that  the  act  of  the  petitioner  in  getting  the  lathi  and 
threatening  the  Sub-Inspector  was  not  justifiable. 

The  Government  pleader  has  appeared  in  support  of  the 
conviction  and  has  referred  us  to  a  rule  in  the  Police  Code  to 
the  effect  that  when  any  aurveilU  is  at  home,  proof  of  his  presence 
oan  be  secured  by  taking  a  thumb  impression  on  the  report. 
This,  we  take  it,  does  not  impose  any  obligation  upon  the  surveiM 
to  give  the  thumb  impression  and  we  do  not  see  how  he  oan  be 
forced  to  do  so,  if  he  objects. 

"We  have  further  been  referred  to  the  first  clause  of  s.  99 
of  the  Indian  Penal  Code,  which  provides  that  "  there  is  no  right 
of  private  defence  against  an  act  which  does  not  reasonably  cause 
the  apprehension  of  death  or  of  grievous  hurt,  it  done,  or  attempted 
to  be  done,  by  a  public  servant  acting  in  good  faith  under  colour 
of  his  office,  though  that  act  may  not  be  strictly  justifiable  by 
law." 

The  difficulty  that  we  feel  as  to  the  application  of  this  section 
is  that  we  are  not  satisfied  that  the  act  of  the  petitioner  amounted 
to  an  assault  as  that  term  is  defined  in  section  351  of  the  Indiaa 
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1902       Penal  Code.    It  is  not  said  that  the  petitioner  made  any  gesture 
BiBBAL      ^    ^^7  preparation    which  would    cause  the  Sub-Inspector  to 
Khalifa     apprehend  that  the  petitioner  was  about  to  use  criminal  force  to 
Smfebob.    him  then  and  there.    All  that  could  be  said  is  that  his  prepara- 
tion taken  with  his  words  would  cause  the  Sub-Inspector  to 
apprehend  that  criminal  force  would  be  used  to  him,  if  he,  the 
SuV>-Inspeotor,  persisted  in  a  particular  course  of  conduct.     No 
doubt  if  the  act  done  by  the  petitioner  had  in  itself  amounted  to 
an  ofEence,  there  would  have  been  no  question  that  section  99  would 
have  appUed. 

In  this  view  of  the  case  we  must  make  the  rule  absolute,  set 
aside  the  conviction  and  sentence,  and  direct  that  the  petitioner 
be  released  from  bail. 

D.  S. 

Buk  made  abioluU. 
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ABDUL  WAHED  1902 

t?.  March  4. 

AMIBAN  BIBI  * 

Order  for  MeewriUf  for  keejpimg  ihe  peace  oik  convicUon— Appeal— Appellaie 
Court,  power  of,  to  eet  aeide  such  order — Orimiital  Procedure  Code  (Act 
Vofl89S)  se.  106  and  423,  cL  (d). 

An  order  in  appeal  setting  aside  an  ovder  of  i|^e  first  Court  made  nnder  s.  106 
of  the  Code  of  Criminal  Procedure  is  an  incidental  order  within  the  meaning  of 
s.  428,  cL  {d)  of  the  Code  and  can  be  made  by  an  Appellate  Court 

The  petitioneiB,  Abdul  Waked  and  others,  obtained  a  Bole 
oaUing  on  the  Dis^ct  Magistrate  to  show  cause  why  t^e  order 
nnder  s.  106  of  the  Oode  of  Grinunal  Procedure  binding  the 
petitioners  down  to  keep  the  peace  which  was  part  of  the  case 
in  appeal  before  the  Sessions  Judge  as  a  Court  of  Appeal  should 
not  be  considered  by  such  Court. 

The  petitioners  were  conyicted  and  sentenced  on  the  IStli 
September  1901  by  the  Deputy  Magistrate  of  Midnapur  under 
s.  147  of  the  Penal  Code,  and  were  all  bound  down  in  the  sum 
of  Es.  100  each,  to  keep  the  peace  for  one  year  under  s.  106  of 
the  Code  of  Criminal  Procedure^  On  appeal,  the  Sessions  Judge 
of  Midnapur  on  the  30th  September  1901  upheld  the  conviction 
and  with  regard  to  the  order  under  s.  106  he  si^ated  as  follows 
in  his  judgment : — 

**  As  regards  the  order  to  furnish  securi^  to  keep  the  peaco»  I  doubt  the  advisa- 
bility of  it  in  this  case,  but  this  Court  <?aimot  interfere  with  it  on  appeal.  The  con- 
yicti«n  being  upheld,  it  remains.  " 

Ur.  S.  Boy  (Jf.  Zahidur  Rahim  Zahid  with  him)  for  the 
petitioners.  Under  s.  106,  sub-section  (3)  of  the  Code  of  Criminal 
Procedure,  an  order  binding  down  persons  to  keep  the  peace  can  be 
made  by  an  Appellate  Court.  It  would  be  anomalous,  if  the 
Sessions  Judge,  acting  as  an  Appellate  Court,  oould  make  such,  an 
order  and  yet  have  no  power  to  set  it  aside  when  made  by  a 
Subordinate  Court,  while,  on  the  other  hand,  the  District  Magis- 
trate on  appeal  can  make  a  similar  order  and  has  power  under 

•  Criminal  Bevision  No.  1058  of  1901. 
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s.  125  of  the  Code  to  cancel  the  bond,  when  made  by  a  Subordinate 
Court. 

The  defect  however,  if  any,  ia  remedied  by  clause  (rf)  of  s.  423 
of  the  Code,  which  was  added  by  Act  V  of  1898,  which  I  submit 
is  wide  enough  in  its  terms  to  enable  the  Judge  to  deal  with 
questions  arising  on  appeal  under  s.  106. 


SvBTaVB  AVD  Habxvcwov  JJ.  The  learned  Sessions 
Judge  in  upholding  the  conviction  under  s.  147  of  the  Indian 
Penal  Code  in  the  case  expressed  the  opinion  that  the  order  which 
had  been  passed  by  the  first  Court  requiring  security  to  keep  the 
peace  under  the  provisions  of  s.  106  of  the  Code  of  Criminal 
Procedure,  was  one,  to  use  his  own  expression,  of  which  he  doubted 
the  advisability ;  but  he  held  that  he  could  not  iaterfere  with  it  on 
appeal. 

This  Rule  was  granted  to  show  cause  why  the  order  under 
section  106  should  not  be  considered  by  the  Sessions  Judge, 
inasmuch  as  it  was  a  part  of  the  case  in  appeal  before  that  officer* 

Sub-section  3  of  s.  106  provides  that  an  order  under  the 
section  may  be  made  by  an  Appellate  Court,  and  it  would,  we 
think,  be  very  strange  if  the  Legislature  empowered  an  Appellate 
Court  to  pass  such  an  order  for  the  first  time  in  appeal,  and  yet 
did  not  empower  it  to  set  aside  an  order  of  the  same  kind  in 
appeal  after  it  had  been  passed  by  the  Court  of  first  instance.  It 
seems  to  us  that  a  case  of  this  kind  is  within  the  scope  of  clause 
(rf)  of  B.  423  of  the  Code  of  Criminal  Procedure,  which  pro- 
vides that  an  Appellate  Court  may  make  any  amendment,  or 
any  consequential  or  incidental  order,  that  may  be  just  and 
proper.  We  think  that  an  order  in  appeal,  setting  aside  an  order 
of  the  first  Court  made  under  section  106,  is  an  incidental  order 
within  the  meaning  of  s.  423. 

We  therefore  meke  the  rule  absolute,  and  we  remit  the  case 
to  the  Appellate  Court  to  consider  the  order  under  s.  106  of  the 
Code  of  Criminal  Procedure. 


D.  s. 
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CIVIL  RULE. 


SINGER  MANUFAOTURING  CO. 

V. 

BAIJNATH.* 

Foreign  Carporaiion,  snii  hy — Foreign  Companjf  mt  rtffutered  under  il4  Indian 
Companies  Act  of  1882 — Plaint,  verification  <if  hy  the  Manager  qf 
an  unregietered  Company — Civil  Procedure  Code  (Act  XIV  of  1882J  ft. 
430,  435 --Indian  Companies  Act  (VI  of  1882)  »».  6,  41,  224. 

A  foreign  Corporation  is  entitled  to  ine  in  its  corporate  character  in  this 
conntiy,  without  being  registered  under  the  Indian  Companies  Act  of  1882,  or 
an  Act  of  Parliament;  and  a  plaint  in  such  a  suit  can  be  verified  on  behalf  of  the 
Corporation  by  one  of  its  principal  officers,  under  s  485  of  the  Code  of  Civil 
Procedure. 

A  Corporation  duly  created  according  to  the  law  of  one  State  may  sue  and  b« 
sued  in  its  corporate  name  in  the  Courts  of  other  States. 

CampheU  y.  Jachsonfl),  and  Tuei^f  Beg  t.  The  Board  qf  Foreign  Missions 
of  the  Presbyterian  Church  of  New  York  (2),  distinguished. 

The  petitioners,  The  Singer  Mannfactoring  Company— duly 
incorporated  by  an  Act  of  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey  in  the  United  States,  America,  and  approv- 
ed by  the  Governor  of  the  said  State,  for  the  purpose  of  manufac- 
turing and  selling  sewing  machines  and  of  carrying  on  business 
incident  thereto,  in  the  said  State  or  elsewhere, — who  carried  on 
the  business  of  selling  their  machines  in  various  parts  of  British 
India,  instituted  two  suits  in  the  Court  of  Small  Causes,  Cuttack 
against  the  defendants  Baijnath  and  another,  cloth-merchants  of 
Cuttack,  through  M.  Krishna  Murti,  the  Company's  Manager 
in  Orissa,  for  the  recovery  of  the  balance  of  the  price  of  certain 
sewing  machines  sold,  on  their  hire-purchase  system,  to  the 
defendants. 

The  plaints  were  verified  by  the  Manager  of  the  Company, 
which  was  not  registered  under  the  Companies  Act  in  India. 

•  Civil  Rules  Kos.   1058  and  1054  of  1902. 

(1)  (1886)  1.  L.  R.  12  Calc.  41. 

(2)  aSW)  I.  L.  R.  16  All.  420. 
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1903  The  defendants  pleaded,  inter  alia^  that  there  was  no    proper 

SiNora      description  of  the  plaintifb,  and  that  the  plaints  were  not  signed 
Manupao-  and  verified  accordinfi:  to  law. 

TUBINa  Co.  ° 

Baijkath  ^®  Subordinate  Judge  of  Cuttack,  exercising  the  powers  of 

a    Court    of    Small   Causes,    rejected  the  plaints  observing    as 
follows: — 

"  These  suits  have  been  brought  by  a  Company  admittedly  not  registered  by 
a  British  Sovereign  or  by  any  Indian  Act.  The  plaints  were  not  signed  by  any- 
body, but  boar  the  initials  (M.  E.  M.)  which  were  said  to  be  the  initials  of  the 
Manager.  It  was  verified  by  the  Manager.  As  the  Company  was  not  registered 
under  the  Indian  Companies  Act  or  by  an  Act  of  Parliament,  the  Manager  could 
not  either  sign  or  initial  the  plaints  [see  Campbell  v.  Jaokson  (1)].  These  plaints 
are  therefore  bad  in  law." 

Thereupon  the  petitioners  moved  the  High  Court,  and  obtain- 
ed these  Eules  calling  upon  th^  defendants  to  show  cause  why 
the  order  of  the  Subordinate  Judge  rejecting  the  plaints  should 
not  be  set  aside,  and  why  the  Subordinate  Judge  should 
not  be  directed  to  hear  and  determine  the  suits  on  the  merits. 

Mr.  Dunne  and  Buhu  LalitMohun  MulUck  for  the  petitioners. 
Babu  Man  Mohan  Dutt  showed  cause. 


Bavbbjbb  AMD  Pbatt  JJ*  Thcso  are  two  Bules  calling 
upon  the  opposite  party  to  show  cause  why  the  order  of  the  Sub- 
ordinate Judge  rejecting  the  plaints  in  these  two  suits  should  not 
be  set  aside,  and  the  Subordinate  Judge  should  not  be  directed  to 
hear  and  determine  the  suits  on  the  merits. 

The  learned  Subordinate  Judge  rejected  the  plaints  in  these 
two  suits,  because  they  were  suits  brought  by  a  foreign  Corporation 
(the  petitioners  before  us)  which  was  not  registered  under  the 
Indian  Companies  Act  (VI  of  1882),  and  the  plaints  therefore 
oould  not,  m  the  •  opinion'  •  of '  the '  StibbMinatb  Judge,  be  verified 
on  behalf  of  the  Corporation  by  one  of  its  principal  officers  under 
8.  435  of  the  Code  of  Civil  Procedure.  In  support  of  the  view 
he  has  taken,  the  learned  Subordinate  Judge  refers  to  the  case 
of  Campbell  v.  Jack9on{l). 

(1)  (1885)  I.  L.  B.  12  Calc.  41, 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA    SERIES.  105 

The  learned  Counsel  for  the  petitioners  contends  that  this  view        1902 
of  the  Court  below  is  wholly  erroneouB,  that  a  foreign  Corpora-      siicgeb 
tion  is  entitled  to  sue  in  its  corporate   character  in  this  country  J^^J'J'J^ 
without  being  registered  under  the  Indian  Companies  Act;   that  v. 

section  435  of  the  Code  of  Civil  Procedure  applies  to  such  suits, 
and  that  the  case  of  Campbell  v.  Jach9on(\)  does  not  lay  down 
any  rule  such  as  the  Court  below  thinks  it  does. 

On  the  other  hand,  the  learned  vakil  for  the  opposite  party, 
in  showing  cause,  contends  that,  although  a  foreign  Corporation 
may  maintain  a  suit  in  this  country,  yet  before  it  can  claim  the 
benefit  of  section  435  of  the  Code  of  Civil  Procedure,  it  must  be 
registered  under  the  Indian  Companies  Act,  and  in  support 
of  his  contention  he  refers  to  sections  4,  41,  and  224  of  Act  VI  of 
1882  and  to  the  case  of  Yusu/BegY.  The  Board  of  Foreign  MUb%om 
of  the  Presbyterian  Church  of  New  York  (2),  besides  the  case  of 
Campbell  v.  Jackson{\)  relied  upon  by  the  Court  below. 

We  are  of  opinion  that  the  contention  on  behalf  of  the  peti- 
tioners is  correct,  and  that  the  Court  below  was  wrong  in 
holding  that  the  plaintifE  Corporation  was  bound  to  be  registered 
under  the  Indian  Companies  Act,  or  under  an  Act  of  Parliament 
before  the  benefit  of  section  435  of  the  Code  of  Civil  Procedure 
could  be  claimed. 

It  is  an  established  rule  of  private  international  law  that  a 
Corporation  duly  created  according  to  the  law  of  one  State  may  sue 
and  be  sued  in  its  corporate  name  in  the  Courts  of  other  States : 
See  lindley  on  Companies,  5th  edition,  p.  909,  and  Story's  Conflict 
of  Laws,  paragraph  565.  Our  Code  of  Civil  Procedure,  section  430, 
also  expressly  enacts  that  alien  friends  may  sue  in  the  Courts  of 
British  India,  as  if  they  were  subjects  of  our  Sovereign.  Section  435 
of  the  Code  says  that  "in  suits  by  a  Corporation  or  by  a  Company 
authorized  to  sue  and  be  sued  in  the  name  of  an  officer  or  by  a 
trustee  the  plaint  may  be  subscribed  and  verified  on  behalf  of  the 
Corporation  or  Company  by  any  director  or  other  principal  officer 
of  the  Corporation  or  Company,  who  is  able  to  depose  to  the  facts 
of  the  case."  There  is  nothing  in  this  section  to  exclude  from  its 
operation  a  foreign  Corporation  or  a  foreign  Company,  and  there 

a)  (18S5)  I.  L.  R.  12  Calc.41. 
(2)  (1894)  1.  L.  R.  16  AU.  420. 
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1902       IS  nothing  in  the  Code  of  Civil  Prooednre  or  in  the  Indian  Com- 

SiiroBR      panies  Act  requiring  such  Corporation  or  Company  to  be  regis- 

ktmnIco.  *®^^  ^^®^  *^®  Indian  Companies  Act  before  it  can  daim  the 

„    «•         benefit  of  section  435.    The  sections  of  the  Indian  Companies 

^  ct  YI  of  1882  to  which  reference  has  been  made  in  the  course 

of  the  argument  by  the  learned  vakil  for  the  opposite  party  do  not 

bear  out  his  contention. 

As  for  the  two  cases  relied  upon,  on  behalf  of  the  opposite 
party,  it  is  enough  to  say  that  the  question  now  before  us  did  not 
arise  in  either  of  them.    It  is  true  in  the  case  of   Campbell  v. 
Ja€kson{l)y  Mr.  Justice  Field,  in  delivering  the  judgment  of  the 
Court,  says,  after  referring  to  section  436, — "Now  there  is  no 
suggestion  in  this  case  that  this  Company  is  a  Company  authorized 
to  sue  or  be  suedin  the  name  of  an  officer  or  trustee.    Such  authority 
can  only  be  conferred  by  Act  of  Parliament  or  by  an  Act  of  the 
Indian  Legislature."    But  these  words  must  be  taken  in  connection 
with  the  facts  of  the  case.     Tlie  facts  of  the  case  go  to  show  that 
the  Company  there  being  a  Company  in  British  India,  the  only 
authority  from  which  it  could  derive  its  powers  would  be  an  Act 
of  the  Indian  Legislature  or  of  Parliament.    And  with  reference 
to  Tusuf  Beg  v.  The  Boated  qf  Foreign  Mismm  of  the  Presbyterian 
Church  of  New  York(^)y  upon  which  reliance  was  placed,  it  appears 
from  the  judgment  that  it  was  not  shown  that  the  party  claiming 
the  benefit  of  section  435  was  a  duly  constituted  Corporation  at  aU. 
That  being  so,  we  think  the  view  taken  by  the  Court  below  is 
erroneous,  and  its  order  rejecting  the  plaints  must  be  set  aside,  and 
the  Court  below  must  be  directed  to  entertain  the  plaints  and  to 
deal  with  the  cases  according  to  law. 

The  Eules  are  made  absolute  with  costs. 

Rules  made  absolute. 

B.  D«  B. 

(1)  (1886)  I.  L.  E.  12  Calc  41. 

(2)  (1894)  I.  L.  R.  16  All.  420. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SERIES.  107 

CRIMINAL  REYISION. 


1903 


SHAMSUDDIN  SIEKAR 

EMPEEOR.*  ^''*^'- 


SaU-himd — GttaraniM  hy  surety  for  appearance  ofaceueed  before  a  certain  MagU- 
fraie — Non-appearance  of  accused  before  different  Magistrate — Bond,  foffti- 
tnre  qf-^Oriminal  Procedure  Code  (Act  V of  1898)  s,  514, 

Where  a  surety  executed  a  bail-bond  guaranteeing  that  the  person,  for  whom  he 
stood  surety,  would  appear  at  the  Court  of  a  Deputy  Magistrate  before  whom  the 
case  was  pending,  and  the  accused  failed  to  appear  before  the  District  Magistrate, 
to  whose  file  the  case  had  been  transferred. 

ffeldj  that  there  had  been  no  breach  of  the  conditions  of  the  bail-bond,  and 
that  the  order  forfeiting  it  under  s.  514  of  the  Criminal  Procedure  Code  should 
beset  aside. 

The  petitioners,  Shamsuddin  Sirkar  and  others,  obtained  a 
Hule  calling  upon  the  District  Magistrate  to  show  cause  why  the 
proceedings  taken  under  s.  514  of  the  Code  of  Criminal  Procedure 
forfeiting  the  bond  of  the  surety  for  the  appearance  of  the 
person,  against  whom  proceedings  had  been  taken  under  s.  110 
of  the  Code  of  Criminal  Procedure,  should  not  be  set  aside  on  the 
ground  that  it  was  not  within  the  terms  of  his  bond  to  produce 
the  principal  in  the  Court  of  the  District  Magistrate. 

One  Sahebulla  was  accused  of  bad  livelihood.  He  appeared 
before  a  Deputy  Magistrate  on  the  2nd  December  1901.  The 
ease  was  then  fixed  for  the  9th  December  and  the  accused  was 
released  on  bail,  the  petitioner  executing  a  bail-bond,  whereby 
he  guaranteed  that  the  accused  should  attend  at  the  Court  of  the 
Deputy  Magistrate,  Babu  Kherode  Chunder  Sen,  on  every  day  on 
which  the  preliminary  inquiry  into  the  charge  against  him  was 
being  made.  On  the  7th  December  the  case  was  transferred  from 
the  file  of  the  Deputy  Magistrate  to  the  file  of  the  District  Magis- 
trate.    The  accused  appeared  before  the  District  Magistrate  on  the 

•  Criminal  Revision  No.  137  of  1902,  against  the  order  passed  by  Ramendra 
Krishna,  Esq[uire,  District  Magistrate  of  Bogra,  dated  the  I3t:h  December  1901. 
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1902        9tli    December,  but    absconded    on   the    12th,  whereupon    the 

Shambuddih  petitioii^r  was  called  upon  to  show  cause  why  he  should  not  forfeit 

SiBKAB      liis  bail-bond,  and  on  the  18th  December   an  order  was  made 

EicPBBOB.    under  s.  614  of  the  Code  by  the  District  Magistrate  of  Bogra 

forfeiting  the  bond  executed  by  the  petitioner  and  directing  him 

to  pay  the  penalty  of  Es.  100. 

Babu  Sarat  Chunder  Sop  Chowdhry  for  the  petitioner.  The  for- 
feiture or  non-forfeiture  depends  on  the  terms  of  the  bond.  The 
Magistrate  had  no  right  to  forfeit  the  bond,  as  there  had  been  no 
breach  of  its  conditions.  The  petitioner  guaranteed  to  produce  the 
accused  during  the  inquiry  before  the  Court  of  the  Deputy 
Magistrate,  and  before  no  other  Court.  The  case,  however,  was 
transferred  to  the  Court  of  the  District  Magistrate,  but  he 
never  agreed  to  produce  the  accused  before  that  Court.  His  res- 
ponsibility as  surety  ceased  on  the  7th  December,  when  the  case 
was  transferred  from  the  file  of  the  Deputy  Magistrate. 

No  one  appeared  for  the  Crown. 

BTB^aVBAVB  Habzjtotov  J  J.  In  this  case  a  person 
named  Sahebulla,  who  was  accused  of  bad  livelihood,  appeared 
before  the  Deputy  Magistrate  on  the  2nd  December  1901.  The 
case  was  fixed  for  December  the  9th,  and  the  accused  was  released 
on  bail,  the  petitioner  standing  as  surety  for  him.  On  the  7th 
December  the  case  was  transferred  from  the  file  of  the  Deputy 
Magistrate  to  the  file  of  the  District  Magistrate.  The  accused 
appeared  before  the  District  Magistrate  on  the  9th  December,  but 
on  the  12th  December  he  absconded.  Under  these  circumstances 
an  order  has  been  made  forfeiting  the  bond  executed  by  the 
petitioner  as  surety,  and  this  Eule  has  been  granted  calling  upon 
the  Magistrate  to  show  cause  why  that  order  should  not  be  set 
aside  on  the  ground  that  there  has  been  no  breach  of  the  condition 
of  the  bond.  A  reference  to  the  bond  shows  that  what  the 
surety  guaranteed  was  that  the  accused  person  should  attend  at 
the  Court  of  Babu  Kherode  Chunder  Sen  on  every  day  on  which 
the  preliminary  inquiry  into  the  charge  against  him  was  being 
made ;  that  is  to  say,  that  he  should  appear  at  the  Court  of  the 
Deputy  Magistrate,  Babu  £herode  Chunder  Sen.    The  breach  of 
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the  condition  is  stated  to  be  the  non-appearance  of  the  acoiued  at        190a 
the   Court  of  the  District   Magistrate    on  the   12th    December,  g  ^^j^pDnr 
That,  in  our  opinion,  is  not  a  breach  of  the  condition  of  the  bond,      Sibkab 
because  the  petitioner    only  guaranteed  the  appearance  of   the    empxbob. 
accused  before  the  Deputy  Magistrate,  and  he  did  not  guarantee 
that  the  accused   should  appear  before  the  District  Magistrate  or 
before  any  person  other  than  the  Deputy  Magistrate.    No  breach 
therefore  of  the  condition  of  the  surety-bond  has  been  proTed. 
The  Bule  is  therefore  made  absolute,  and  we    direct  that  the 
penalty,  if  paid,  or  so  much  of  it  as  may  have  been    paid,  be 
refunded. 

D.  s.  Buk  mad$  aUohie. 
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1902  BAMZAN  ALI 

April  7.  V. 

JANAEDHAN  SINGH.* 

Jurudiciiot^—Atiachment  of  ** crops*'  cut  and  stored—"  Crops  or  other  produce  qf 
land,"  meaning  of—CHminal  Procedure  Code  (uLct  V  qf  1898)  ss,  145  and  146. 

The  worda  "cropg  or  other  produce  of  land  **  in  s.  s.  (2)  of  s.  145  of  the  Criminal 
Procedure  Cod©  mean  crops  or  other  produce  of  land  attached  to  the  land. 
A  Magistrate  therefore  has  no  jurisdiction  under  s.  146  of  the  Code  to  attach  crops, 
which  have  been  severed  from  the  land  and  stored. 

The  petitioners,  Itamzan  All  and  others,  obtained  a  Rule 
calling  on  the  District  Magistrate  to  show  cause  why  the  order 
purporting  to  be  made  under  s.  146  of  the  Criminal  Procedure 
Code  should  not  be  set  aside  on  the  ground  that  the  matter  in 
dispute  related  to  moveable  property,  which  could  not  be  made  the 
subject  of  such  proceedings. 

On  the  report  of  the  Sub-Inspector  of  the  Tikari  thanah, 
dated  the  7th  June  1901,  the  Deputy  Magistrate  of  Gaya  drew  up 
proceedings  under  s.  145  of  the  Code  of  Criminal  Procedure 
making  the  petitioners  the  first  party  and  Janardhan  Singh  and 
others  the  second  party,  and  on  the  8th  September  1901  passed  an 
order  under  s.  146  of  the  Code  attaching  the  subject-matter  of  the 
dispute,  which  consisted  of  certain  crops,  which  had  been  cut  and 
stored  on  the  threshing-floor. 

£abu  Joy  Qopal  Ghosha  for  the  petitioners.  Proceedings  under 
Chapter  XII  of  the  Code  of  Criminal  Procedure  relate  only  to 
immoveable  property.  The  order  in  this  case  is  for  the  attachment 
of  moveable  property  —  crops  which  had  been  cut  and  stored. 
The  Magistrate  has  mistaken  the  meaning  of  the  word  "  crops  " 
in  s.  8.  (2)  of  s.  145  of  the  Code,  which  means  crops  that  are 
attached  to  the  land,  actually  growing  on  it,  and  not  crops  that 
have  been  cut  and  stored. 

Mr.  P.  L.  Roy  (Babu  Karuna  Sindhu  Mukerjee  and  Bahu 
Atulya  Charan  Bose  with  him)  for  the  opposite  party.  Under  the 
decisions  of  this  Court  I  am  unable  to  support  the  order. 

*  Criminal  Revision  No.  1160  of  1901,  against  the  order  passed  by  S.  Ali 
▲shraf.  Deputy  Magistrate  of  Gaya,  dated  the  18th  September  1901, 
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SnnrBvs  avd  Eabzvcwov  JJ.     This  Bule  was  issued   to        1902 

show  cause  why  the  order  purporting  to  have  been  fnade  under  the  eamiIk'ali 

provisions  of  section  146  of  the  Code  of  Criminal  Procedure  with  ,       «'• 

.  Jaicahdbah 

reference  to  certain   crops  which   had  been    cut  and   stored  on     Singu. 

the  threshing-floor  should  not  be  set  aside  on  the  ground  that 

the  matter  in  dispute  was  moveable  property,   which  could  not 

be  made  the  subject  of  proceedings   under  Chapter  XII  of  the 

Code  of  Criminal  Procedure.     The  learned  District  Magistrate  in 

showing  cause   has    invited  our  attention   to  sub-section  (2)  of 

section  145,  which  provides  that "  for  the  purposes  of  this  section  the 

expression  ^  land  or  water '  includes  buildings,  markets,  fisheries, 

crops  or  other  produce  of  land,  and  the  rents  or  profits  of  any 

such  property."    We  think  it  is  dear  that  the  learned  M  agistrate  has 

mistaken  the  meaning  of  sub-section  (2).     Chapter  XII,  in  which 

section  145  occurs,  is  headed  "  Disputes  as  to  immoveable  property," 

and  we  think  it  is  clear  that  by  *  *  crops  and  other  produce  of  land  "  in 

sub-section  (2)  are  intended  to  be  meant  crops  or  other  produce  of 

land  attached  to  the  land,    and  not    crops   which    have    been 

severed,  as  in  the  present  case.    The  learned  Counsel,  who  appeared 

on  the  opposite  side,  does  not  contend  that  the  provisions  of  section 

145  can  properly  be  applied  to  such  properties. 

It  follows  that  the  order  which  has  beeif  made  by  the  Deputy 
Magistrate  in  the  present  case  attaching  the  cut  crops,  which  were 
the  subject-matter  of  dispute  between  the  parties,  cannot  stand. 
The  Bule  is  accordingly  made  absolute  and  the  order  is  set  aside. 

D.  8.  Bule  made  absolute. 
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Feb.  26, 27  MANINDEA  CHANDEA  NANDI 

and  28. 

V, 

BAEADA  EANTA  CHOWDHET.* 

JurUdieixon-^Criminal  Frocedvre  Code  (Act  V  of  1898)  t.  l4&-'MagUiraie, 
power  of  to  stay  proceedings  and  cancel  order  passed  hy  him  under  t.  #. 
{l)—Re9ision--Righ  Court,  interference  hy. 

A  Magistrate  has  jurisdiction  to  cancel  an  order  passed  nndcr  s.  s.  (1) 
of  8.  145  of  the  Crimiual  Procedure  Code  and  to  stay  proceedings  if  he 
becomes  satisfied,  whatever  the  source  of  information  may  be,  that  the  state 
of  things  does  not  exist,  which  alone  would  g^ve  jurisdiction  to  proceed  with 
the  inquiry. 

Where  therefore  a  Magistrate,  having  instituted  proceedings  and  passed 
an  order  under  s.  s.  (1)  of  s.  145  received  information,  which  he  believed, 
that  there  no  longer  existed  a  dispute  likely  to  cause  a  breach  of  the  peace, 
and,  before  any  written  statement  had  been  filed  by  either  side,  cancelled  his 
order  and  stayed  the  proceulings. 

Held,  that  the  High  Court  could  not  interfere,  as  the  Magistrate  had  not  acted 
without  jurisdiction. 

Tarini  Charan  Chowdhry  v.  Amulya  Ratan  Boy(l)  referred  to;  Surbulluhh 
Ifarain  Singh  v.  Lvchmeswqr  Trosad  Singh(2)  distinguished. 

Ok  the  10th  June  1901  the  Suhdivieional  Magistrate  of 
Kurigram  drew  up  proceediogB  under  s.  146  of  the.  Code  of 
Criminal  Proceiuie  making  Maharaja  Manindra  Caandra  Nandi, 
Zemindar  of  Bahirband,  the  first  party  and  Gopal  Das  Eoy 
Chowdhry  and  others  of  Bhitarband  the  second  party.  On  the 
27th  June  the  first  party  applied  lor  and  obtained  fifteen  days' 
time  to  file  his  written  statement  and  an  Amin  was  ordered  to 
measure  the  chur  in  dispute. 

Un  the  24th  July  the  Magistrate  passed  the  following  order  :— 

"  Put  up  after  disposal  of  the  police  case  under  ss.  144  and  879  of  the  Penal 
Code.'* 

*  Criminal  Revision  No.  1009  of  1901,  against  the  order  passed  hy  Bahu  G.  C. 
Dutt,  Subdivisional  Officer  of  Kurigram,  dated  the  5th  of  August  1001. 

(1)  (1893)  I.  L.  R.  20  Calc.  867.  (2)  (1898)  I.  L.  R.  26  Calc.  188. 
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On  the  5th  Angust,  before  either  party  had  filed  any  written        1902 
statement,  the  Magistrate  passed  the  following  order :—  .-  ^^^ 

"  It  transpired  in  the  coarae  of   the  trial  of  the  cmo  of  Atir  Mahmnd  v,      Chakdsa 
Eacdnra  Sardar  and  others  under  ss.  144  and  879  of  the  Indian  Penal  Code,  that        ^^^^^ 
the  tenants  of  Bhitarband  ploughed  the  disputed  ckwr  and    destroyed  the  crops      Babada 
standing    thereon,  on  the  6th    Falgoon  last,  i,e.,  the  day  that  the  Ciril  Court        Kakta 
Amin  delivered  possession,  'and  Bahirband  tenants  took  no  steps  to  recover  posses-   CBOWdhbt. 
sion.     It  also  transpired  in  evidence  that  the  tenants  of  Bahirband  left  the  ekmr 
after  the  Amin  delivered  possession.     Thus  the  entire  chur  is  now  in  possession 
of   the  tenants  of  Bhitarband ,  and  it  b  unnecessary  to  institute  any  proceedings 
under  s.  145  of  the  Criminal  Procedure  Code;  so  the  case  is  struck  off." 

In  revision  it  was  inter  alia  contended  by  the  first  party 
that  the  Magistrate  had  no  jorisdiotion  to  strike  off  the  proceed- 
ings after  having  once  instituted  them,  and  that  it  was  incninbent 
upon  him  to  peruse  the  statements,  if  any,  put  in  by  the  parties, 
to  hear  the  parties,  to  receive  the  evidence  produced  by  them 
to  consider  the  effect  of  such  evidence,  and  then  to  decide 
whether  any  and  which  of  the  parties  was  at  the  date  of  the 
institution  of  the  proceedings  in  possession  of  the  subject-mattw 
of  dispute* 

The  Advocate-GeneraJ  (Mr.  J.  T.  Woo^offe),  Babu  Pramatha- 
naih  Sen,  Babu  Jyoti  Prasad  Sarbadhihari  and  Babu  Tarak  Chandra 
Chcdcramrii  for  the  petitioner. 

Babu  Surendra  Chunder  Sen  for  the  opposite  party. 

SnTBMB  An  Habzvcwov  JJ.  On  the  10th  June  1901 
the  Subdivisional  Magistrate  of  Kurigram  drew  up  a  proceeding 
under  the  provisions  of  section  145  of  the  Code  of  Criminal  Proce- 
dure, setting  forth  that  between  the  present  petitioner,  Maharaja 
Manindra  Chandra  Nandi  of  Bahirband,  and  certain  other  persons, 
residents  of  Bhitarband,  a  dispute  existed  likely  to  cause  a  breach 
of  the  peace  concerning  certain  land,  and  calling  upon  them 
to  attend  before  him  on  the  27th  June  and  to  put  in  written 
statements  of  their  respective  claims  as  regards  the  actual  posses- 
sion  of  the  land  in  question.  Maharaja  Manindra  Chandra  Nandi 
was  made  the  first  party  in  the  proceedings,  and  the  other  persons 
were  made  the  second  party. 

Time  was  asked  for  by  the  first  party  to  enable  him  to  prepare 
his  written  statement,  and  his  application  was  granted.    In  the 
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1902  meantime  an  Amin  was  sent    to   measure  the  land  which  was 

Manindba  s^PP<^3®d  ^o  t®  ^^^  subject-matter  of    the  dispute.     On  the  24th 

Chanpea  July  the  Magistrate  recorded  the  following  order : — *'  Put  up  after 

r.  disposal  of  the  police  case  under  ss.   144  and  379  of  the  Indian 

kInt.'  Penal  Code." 

CuOWi}HBY. 

Finally,  on  the  5th  August  1901,  the  Subdivisional  Magistrate 
passed  the  following  order:—**  It  transpired  in  the  course  of  the 
trial  of  the  case  of  Asir  Mahmud  v.  Kandura  Sardar  and  others 
under  ss.  144  and  379  of  the  Indian  Penal  Code  that  the 
tenants  of  Bhitarband  ploughed  the  disputed  chur  and  destroyed 
the  crops  standing  thereon,  on  the  6th  Falgoon  last,  i.  ^.,  the  day 
that  the  Civil  Court  Amin  delivered  possession,  and  Bahirband 
tenants  took  no  steps  to  recover  possession.  It  also  transpired  in 
evidence  that  the  tenants  of  Bahirband  left  the  c^ur  after  the 
Amin  delivered  possession.  Thus  the  entire  chur  is  now  in 
possession  of  the  tenants  of  Bhitarband,  and  it  is  unnecessary  to 
institute  any  proceedings  under  s.  145  of  the  Criminal  Pro- 
cedure Code ;  so  the  case  is  struck  ofE." 

We  may  mention  that  at  the  time  when  this  final  order  was 
passed  no  written  statement  had  been  filed  by  either  party. 

The  first  party  then  proceeded  to  present  to  this  Court  the 
petition  on  which  the  Bule  now  before  us  was  issued.  Objection 
was  made  to  the  final  order  of  the  Subdivisional  Magistrate  mainly 
on  three  grounds :  firsts  that  he  had  no  jurisdiction  to  strike  oflE 
the  proceedings  after  having  once  instituted  them,  and  that 
it  was  incumbent  upon  him  to  peruse  the  statements,  if  any, 
put  in  by  the  parties,  to  heax  the  parties,  to  receive  the 
evidence  produced  by  them,  to  consider  the  effect  of  such 
evidence,  and  then  to  decide  whether  any  and  which  of  the 
parties  was  at  the  date  of  the  institution  of  the  proceedings  in 
possession  of  the  subject-matter  of  dispute;  secondly j  that  the 
Subdivisional  Magistrate  acted  illegally  in  importing  into  the 
proceedings  imder  section  145  and  in  relying  upon  evidence  taken 
in  another  case,  to  which  neither  of  the  present  parties  was  a  party ; 
and,  thirdly^  that  the  Subdivisional  Magistrate  took  an  erroneous 
view  as  to  what  constituted  possession  under  section  145  of  the  Code 
of  Criminal  Procedure.     The  petitioner  prayed  that  this  Court 
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would  set  aside  the  order  of  the  Sabdivisional  Magistrate,  dated  the        j^^ 
5th  Aucnist  1901,  and  direct  him  to  proceed  according  to  law.  wv^ 

°  '  ^  lIlKlNDRA 

This  Court  has  in  effect  been   asked  to  set  aside  the  order     ^^^^^^ 
whereby  the  Subdivisional  Magistrate  struck  off  the  proceedings  ©. 

which  were  pending  before  him,  and  to  direct  him  to  re-open  the      Kanta 
proceedings  and    to    proceed  to    the  inquiry  as    to   possession 
provided  for  in  sub-section  (4)  of  section  145. 

Now,  it  appears  to  us  that  the  application  of  the  petitioner  is 
based  upon  an  erroneous  conception  of  the  nature  of  a  proceeding 
under    section   145    and  of  the  position  of    the  parties  to  such  a 
proceeding.     The  procedure  provided  by  section  145  is  intended 
solely  for  the  purpose  of  preventing  a  breach  of  the  peace  where  a 
dispute  exists  concerning  any  land,  or  water,   or  the  boundaries 
thereof,  which  dispute,  if  no  proceedings  were  taken^  would  be  like- 
ly to  cause  a  breach  of  the  peace.    The  institution  of  such  proceed- 
ings is  a  matter  entirely  within  the  discretion  of  the  Magistrate. 
The  existence  of  a  dispute  likely  to  cause  a  breach  of  the  peace  is 
a  condition  precedent  absolutely  necessary  to  give  the  Magistrate 
jurisdiction  to  enter  upon  an  inquiry  as  to  possession.     There  is  a 
current  of  rub'ngs  of  this  Court  by  which  it  has  been  held  that  it  is 
a  necessary  preliminary  condition  to  proceedings  under  section  145, 
that  a  Magistrate,  acting  under  the  provisions  of  that  section,  shall 
record  an  order  stating  the  groimds  of  his  being  satisfied  that  a 
dispute  likely  to  cause  a  breach  of  the  peace  in  fact  exists.     Any 
inquiry  as  to  possession  that  is  made  under  the  provisions  of  that 
section  is  made,  not  for  the  purpose  of  strengthening  the  position 
of  the  one  party  or  of  the  other  party  in  the  dispute  between  them, 
but  because  such  an  inquiry  is  necessary  for  the  making  of  an 
order  under  sub-section  (6)  declaring  the  party  in  possession  to  be 
entitled  to  retain  possession,  until  evicted  from  the  property  in  due 
course  of  law,    and   forbidding  all  disturbance  of  such  posses- 
sion, until  sudi  eviction.    Accordingly,  sub-section  (5)  provides  that 
nothing  in  the  section  shall  preclude  any  party  so  required  to 
attend,  or  any  other  person  interested,  from  showing  that  no  such 
dispute  exists  or  has  existed,  and  in  such  case  the  Magistrate  shall 
cancel  the  said  order,  and  all  further  proceedings  thereon  shall  be 
stayed,  but,  subjeot  to  such  cancellation,  the  order  of  the  Magis- 
trate under  sub-section  (1)  shall  be  final. 
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1902  It  has  been  contended  by  the  learned  Advocate- General  for 

Manitoba   ^^  petitioners  that  it  is  not  open  to  the  Magistrate  to  cancel  an 

^NiwD?^    order  made  under  subnaection  ( 1)  and  to  stay  proceedings,  unless  one 

V.         of  the  parties,  or  some  other  person  interested,  has  shown  that  the 

Kanta      supposed  dispute  does  not  exist  or  has  not  existed.     But  we  are  im- 

Chowdhbt.  hIjJq  ^  understand  why  there  should  be  any  such  limitation  of  the 

power  of  the  Magistrate  to  stay  his  hand,  if  he  has  become  satisfied, 

whatever  the  source  of  his  information  may  have  been,  that  the 

state  of    things  does  not  exist  which  alone  would  give    him 

jurisdiction  to  proceed  with  the  inquiry.     When  once  he  has  such 

information  before  him,  the  whole  object  of  the  proceeding  ceases 

and  any  inquiry  that  he  might  make  would  become  a  mere  inquiry 

in  a  civil  dispute— an  inquiry  of  a  kind  which  is  not  ordinarily 

within  the  jurisdiction  of  a  Magistrate. 

We  may  refer  to  the  case  of  Tarini  Oharan  Chotcdhry  v.  Amulya 
Ratan  i2o^(l)  as  recognising  that  a  Magistrate  may  stay  his 
hands  when  it  appears  to  him  that  there  is  a  cessation,  even 
for  the  time  being,  of  any  likelihood  of  a  breach  of  the  peace. 
In  that  case,  after  written  statements  had  been  filed  in  the 
ordinary  course,  the  parties  presented  petitions,  asking  for  an 
opportunity,  either  to  have  their  boundaries  demarcated  or  to 
settle  their  dispute  by  arbitration.  The  Magistrate  passed  an 
order  striking  oflP  the  case  under  section  145.  Wo  may  quote  the 
following  passage  at  page  868  of  the  judgment  of  this  Court 
in  that  case :  *'  Now  the  first  question  which  arises  is  the  effect 
of  an  order  striking  off  proceedings  under  section  145  of  the  Code 
of  Criminal  Procedure.  As  Mr.  Woodroffe  has  told  us,  there  is 
a  series  of  decisions  with  regard  to  the  effect  of  striking  off 
the  file  of  a  Court  applications  in  civil  matters ;  but  we  think 
that  those  stand  on  an  entirely  different  footing  from  proceedings 
of  a  yt<a««-criminal  description.  The  section  itself  provides  for  a 
case,  where  a  Magistrate  can  cancel  his  order.  Those  are  cases 
where  parties  show  him  that  no  dispute  exists,  and  if  the  likelihood 
of  a  breach  of  the  peace  has  ceased  to  exist  before  the  proceedings 
under  section  145  have  terminated,  it  follows  that  there  can  be  no 
necessity  for   a  continuation  of   such  proceedings.    The  result 

(1)  (1898)  I.  L.  R.  20  Calc.  867. 
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of   ihoB6  applications  which  were  eanctioned  by  the  Magistrate        1902 
practically  amounted  to  cessation,  at  any  rate,  for  the  time  being   UAmwouA 
of  any  likelihood  of  a  breach  of  the  peace.     That  must  have  been    Chakdra 
the  view  which  the  Meigistrate^  took  of   it,  as  he  considered  it         «. 
unnecessary  to  proceed,  at  any  rate  then,  with  those  proceedings.      kawS^ 
We  think  that,  unless  it  can  be  shown  that  there  is  a  legislative  Chowdhbt. 
enactment,  giving  a  power  to  that  effect,  cessation  by  the  order 
of  the  Magistrate  of  any  criminal  proceedings  must,  until  that 
order  is  set  aside,  operate  not  only  as  staying  the  proceedings,  but 
destroying  them." 

The  learned  Advocate-General  has  cited  the  case  of  The  impress 
V.  Qanpat  Kalwar{\)  as  an  authority  for  the  proposition  that  the 
Magistrate  is  bound  to  hear  the  evidence  adduced  by  the  parties 
in  a  case  under  section  147  of  the, Code,  as  in  a  matter  under 
section  145.  What  the  Magistrate  had  done  in  that  case  was 
to  make  an  order  under  section  147,  adverse  to  one  of  the  parties, 
on  a  mere  inspection  of  the  locality  without  taking  evidence,  and 
this  Court  held  that  it  was  not  in  his  power  to  dispose  of  the  case 
in  that  manner  on  such  materials.  The  case  does  not  go  further 
than  that. 

We  think  it  clear  that  a  party  to  a  proceeding  under  section  146 
is  not  in  the  position  of  a  {^aintiS  in  a  civil  suit  who  has  set 
the  Court  in  motion  and  has  a  right  to  require  a  decision  upon  the 
questions  raised  by  him.  If  a  Magistrate  either  refuses  to  make 
an  order  under  sub-section  (1)  of  section  145,  or,  having  made  such 
an  order,  subsequently  Cancels  it  on  the  ground  that  a  dispute 
does  not  exist  likely  to  cause  a  breach  of  the  peace,  no  private 
person  has  any  staius  in  our  opinion  to  contest  the  propriety  of  his 
refusal  to  make  an  inquiry  into  the  question  of  possession. 

Another  question  of  very  great  importance  raised  by  the 
present  rule  is,  whether  this  Court  has  jurisdiction  to  interfere 
with  such  an  order  as  that  which  has  been  made  by  the  Sub- 
divisional  Magistrate  in  this  case.  The  law  regulating  the  powers 
of  this  Court  to  interfere  on  revision  with  orders  of  the  present 
kind  has  been  altered  by  sub-section  (3)  of  section  435  of  the  Code 
of  Criminal  Procedure.    It  was  held  by  this  Court  in  the  case 

(1)  (1900)  4  C.  W.  N.  779. 
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1902       of  Hurhulhbh    Narain   Singh    v.  Luchmeswar    Prasad  Singh  (!) 

„  """^       that  the  effect  of  this  alteration  in  the  law  was  to  place  matters 

Chakdba    under  Chapter  XII  of  the  Criminal  Procedure  Code,  that  is, 

tr^^      under  section  145,  amongst  other  sections,  in  the  same  category  as 

k!a^ta      orders  under  section  143  and  section  144.    It  was  pointed  out  that 

€howdhry.  in  regard  to  an  order  under  section  143  or  section  144,  it  had  been 

held  in    many  oases,  so  as  to  have  become  settled  law,    that 

though  the  powers  of  a  Court  of  Revision  under  the  Code  could 

not  be  exercised,  still  if  an  order  was  challenged  to  be  without 

jurisdiction,  that  is  to  say,  if  it  be  outside  the  section,  the  mere 

fact  of  the  order  purporting  to  be  so  passed  would  not  bring  it 

within  the  section,  so  as  to  debar  the  exercise  of  the  powers  under 

section  15  of  the  Charter  Act  to  set  it  aside  as  null  and  void  and 

without  jurisdiction. 

We  think  that  the  present  case  does  not  come  within  the  rule 
of  the  reported  case  to  which  we  have  just  referred.  It  is,  no 
doubt,  the  case  that  this  Court  has,  from  time  to  time,  ever  since 
the  enactment  of  the  present  Criminal  Procedure  Code,  Act  V  of 
1898,  interfered  to  set  aside  bad  orders  made  under  section  145 
affecting  a  party  to  the  proceeding  ;  but  it  seems  to  us  that  there  is 
a  very  obvious  distir.ction  between  such  an  order  and  an  order  of 
the  nature  now  before  us,  in  which  the  Magistrate  does  not  make 
any  order  affecting  either  of  the  parties,  but  refuses  to  make  such 
an  order  at  all.  Had  the  order  now  before  us  purported  to  declare 
the  possession  of  the  one  party  or  of  the  other  and  to  forbid 
disturbance  of  such  possession  under  the -provisions  of  sub-section 
(6)  of  section  145,  it  might  well  have  been  that  our  ^interference 
might  have  been  called  for. 

It  has  been  contended  by  the  learned  Advocate-Q-eneral  that, 
inasmuch  as  the  Subdivisional  Magistrate  states  that  according 
to  the  information  before  him  possession  lies  with  the  Bhitarband 
tenants,  the  order  practically  amounts  to  one  under  sub-section 
(6).  But  we  are  unable  to  accede  to  this  proposition.  It  appears 
to  us  that  the  order  has  not  and  cannot  have  any  such  legal  effect. 
The  legal  position  in  our  view  is  precisely  what  it  would  have 
been,  if  no  proceedings  under  section  145  had  been  instituted  at  all. 

(1)  (1898>  I.  L.  R.  26  Calc  188. 
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What  the  Subdivisional  Magistrate  in  effect  says  is  that  he  had  at       1902 
the  time  of  making  that  order  information  before  him  whioh  was   makiitdba 
not  available  to  him  when  he  made  the  order  under  sub-section  (1)     ^^^^ 
of  section  145 ;  and  that  had  the  information  been  available  to  him         «. 
at  that  time,  he  would  not  have  drawn  up  an  order  stating  that  he      kanta 
was  satisfied  that  a  dispute  likely  to  cause  a  breach  of  the  peace  Chowdhbt. 
existed,  and  he  has  accordingly  cancelled  the   original  order. 
The  order  striking  off  the  proceedings  does  not  amount  to  an 
adjudication  of  the  question  of  possession  for  the  purposes  of 
sub-section  (6)  of  section  145. 

It  has  not  been  shown  to  us  that  either  before  or  since  the 
passing  of  the  Act  of  1898  this  Court  has  ever  directed  the  institu- 
tion of  proceedings  under  section  145,  or  the  revival  of  such  pro- 
ceedings, when  they  have  been  stayed  by  the  Magistrate.  On  the 
contrary,  in  the  case  of  Ekram  Singh{l)y  where  it  was  contended 
that  proceedings  had  been  wrongly  had  under  section  107  of  the 
Code  of  Criminal  Procedure,  and  that  proceedings  ought  to  have 
been  instituted  under  section  145,  it  was  distinctly  held  by  this 
Court  that  it  was  incompetent  to  direct  proceedings  to  be  taken 
under  section  145. 

The  learned  Advoeate-Gteneral  has  referred  us  to  the  case  of 
DolegoUnd  Chowdkry  v.  Dhanu  Khan{2)y  in  which  it  was  held  that 
where  a  dispute  existed  likely  to  cause  a  breach  of  the  peace  con- 
cerning land,  proceedings  ought  to  be  instituted  under  section  145 
and  not  under  section  107.  But  in  that  case  all  that  this  Court 
did  was  to  set  aside  the  order  which  had  been  made  under  section 
107  on  the  ground  that  it  was  binding  on  one  party  and  left  the 
other  party  free  without  any  adjudication  as  to  possession ;  but  no 
order  was  made  by  this  Coiirt  directing  the  institution  of  proceed- 
ings under  section  145. 

Only  one  case  has  been  cited  to  us  in  which  this  Court  has 
directed  the  Magistrate  to  take  any  action  by  way  of  completing 
proceedings  under  section  145,  that  is  the  case  of  Kefatullah  v. 
Ihrutuddin  Miah{S),  In  that  case,  however,  the  proceedings  had 
not  been  stayed  by  the  Magistrate.  An  order  had  been  passed  sum- 
marily without  evidence  adversely  to  one  of  the  parties,  who  had 

(1)  (1899)  8  C,  W.  N.  297.  (2)  (1897)  I.  L,  R.  25  Calc  659. 

(8)  (1900J  5  C.  W.  N.  71. 
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1902       failed  to  file  a  written  statement.    This  Court  set  aside  that  order 
Makindba  ^^d  directed  that  the  case  most  be  tried  in  accordance  with  law. 
Nakm  ^  ^®  ™*y  mention  another  case  which  has  been  cited  for  the 

••  petitioner  as  showing  that  this  Court  has  interfered  in  proceed- 
Kawta  iogj  of  this  nature.  That  is  the  case  of  The  Katras-Jherriah  Coal 
HowDHBT.  QQj^p^^y  y  SMrtshta  Daw  and  Company  {I).  There  it  was  held 
that  an  order  which  had  been  male  under  section  145  had  been  im- 
properly made,  and  this  Court  substituted  an  order  of  attachment 
under  section  146.  That  case  was  thus  one  of  a  wholly  different 
chcuracter  from  the  case  before  us,  and,  moreover,  it  was  decided 
before  the  present  Code  of  Criminal  Procedure,  Act  V  of  1898, 
oame  into  force. 

In  the  views  which  We  have  expressed*  with  reference  to  the 
powers  of  the  Magistrate,  the  status  of  the  parties  and  the  juris- 
diction of  this  Court,  it  is  unnecessary  for  us  to  notice  more  par- 
ticularly the  second  and  third  of  the  objections  which  we  have 
stated  above,  namely,  that  effect  was  given  in  the  present  case  to 
evidence  which  had  been  taken  in  another  case,  and  that  the  view 
of  the  Subdivisional  Magistrate  as  to  what  constituted  poadession 
was  erroneous. 

For  the  reasons  which  we  have  stated  we  must  decline  to 
interfere,  and  we  accordingly  discharge  the  Bule. 

D.  s.  iJwfe  discharged, 

(1)  (18d4)  I.  L.  R.  22  Calc.  297. 
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DAUIAT  SINGH  i9oa 

BRINDA  BELDER .• 

Jhroeeti—Froces$  to  compel  attendanee  of  wiimest,  issus  <if^Rrfu$al  to  oomptil 
attendance  of  such  witnest— Magistrate,  dieeretionanf  power  of^SnmtnonM" 
eaee^  Criminal  Procedure  Code  (Act  V  of  1893)  f.  2i4, 

There  is  no  ditcietionary  power  given  in  rammonB-cMes  to  a  Magiitrata  by 
»  241  of  the  Criminal  Procedure  Code  to  refuse  to  compel  the  attendance  of  a 
witnen,  npon  whom  the  Court  has  already  iasned  proceis. 

The  petitioners,  Daulat  Singh  and  others,  obtained  a  Bule 
calling  upon  the  District  Magistrate  to  show  cause  why  the 
order  of  the  Magistrate  refusing  to  issue  fresh  processes  for  the 
attendance  of  the  witnesses  cited  by  the  accused  and  served  with 
summonses  should  not  be  set  aside  and  the  proceedings  reopened. 

The  petitioners  were  charged  and  convicted  under  s.  143  of  the 
Indian  Penal  Code  by  the  Deputy  Magistrate  of  Maldah,  on  the 
1st  November  1901,  and  sentenced  to  pay  a  fine  each.  On  the 
same  day,  before  the  case  was  called  on,  an  application  was  filed  on 
behalf  of  the  accused,  praying  for  the  issue  of  warrants  or  fresh 
Bununonses  for  the  attendance  of  eight  of  the  material  witnesses  on 
bdialf  of  the  defence,  who  did  not  appear  in  Court,  although  duly 
served  with  summonses,  but  the  Deputy  Magistrate  rejected 
their  application  and  convicted  them. 

Bdbu  Samatul  Chund^r  Duit  for  the  petitioners.  S.  244  of  the 
Code  of  Criminal  Procedure  applies  only  to  cases  where  the  accused 
applies  for  the  issue  of  processes  to  compel  the  attendance  of  wit- 
nesses, who  have  not  been  summoned  before,  and  not  to  cases  of 
this  description.  Here  the  Court  has  already  issued  processes, 
which  have  been  served  on  the  witnesses,  and  they  have  failed  to 
appear.  They  are  in  contempt.  The  Court,  I  submit,  is  bound 
to  enforce  the  carrying  out  of  its  own  orders,  and  to  compel  these 
witnesses  to  attend,  and  has  no  discretion  whatever  in  the  matter. 

*  Criminal  Bevision  No.  1061  of  1901,  against  the  order  passed  by  Babn 
flornsh  Chnnder  Chatt«rjee,  Depnl^  Maj:istrate  of  Maldah,  dated  the  Ist  of  KoTember 
1901. 
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Stbvbvb  avd  Kabxvotov  J  J.  This  Bule  was  issued  to 
show  cause  why  the  order  of  the  Magistrate  refusing  to  issue  fresh 
processes  for  the  attendance  of  the  witnesses  who  had  been  cited 
by  the  accused  and  served  with  smnmonses  should  not  be  set  aside 
and  the  proceedings  reopened. 

The  Deputy  Magistrate,  who  tried  the  case,  has  submitted 
an  explanation.  He  explains  that  as  the  case  was  a  petty 
6uniinons«case  and  had  been  pending  for  some  time,  it  was  not 
thought  fit  to  allow  any  more  processes  under  the  discretionary 
power  given  in  section  244  of  the  Criminal  Procedure  Code. 

We  thlTilr  that  there  is  no  discretionary  power  given  by 
fioction  244  of  the  Criminal  Procedure  Code  to  refuse  to  compel  the 
attendance  of  a  witness  upon  whom  the  Court  has  already  issued 
process. 

The  conviction  is  set  aside,  and  the  case  will  be  ripened  and 
decided  afresh  after  compelling  the  attendance  of  the  witnesses  in 
question,  and  taking  and  considering  their  evidence.  In  tho 
meantime  the  fines,  if  levied,  or  so  much  thereof  as  may  have  been 
levied,  must  be  refunded. 
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BENI  MADHU3  KUEMI 

V. 

EtrMtfD  KtJMAE  BISWAS.*  m^  a. 

/aU§  a«  well  tufriwd0M  or  fHtmtii»t^Gtimii»al  ^f^dmht  Mto  (Adt  V^ 

KM,  by  the  Full  Bench  (PfiiNSBP  C.  J.  diMenting),  that  an  order  nnder  •.  2S6 
4  HM  6acle  of  Crhninal  I^rocedtire,  for  ^e  payment  of  cotapemation  t6  in  ttdneed 
fMdb  ean  be  made  in  a  case  Which  1«  f al«e  a«  well  as  frivolous  or  teiatiohs. 

itarA  JEtaJra  t.  Gandhi  DhanMje{\)  oTermled. 

TtfB  edmplftiiiatit  B^  Madhub  Ktdini  tSiarged  Eumttfl 
Eomar  Biswas  and  his  seryant,  Ibrahim,  with  assaolting  him 
ftfid  carrying^  6tt  his  atwan.  l?he  first  accused  denied  having 
Assaulted  the  complainant  at  all,  while  the  second  accused  stated 
that  the  ixHnj^ainant  was  drunk  and  causing  tanojatce,  ta4 
ibat  ho  (Ibrahim)  pushed  him  awaj,  and  upon  his  using  abusive 
language  gave  him  two  slaps.  The  accused  were  tried  by  the 
loint  Magistrate  of  Bajshahye,  who  acquitted  them  on  the  22nd 
January  1902  and  ordered  the  oomplainaat  to  pay  Bs»  85  am 
oompensation  to  the  first  aooused* 

Thd  order  (rf  the  Magistrate  wte  a6  follows  :— 

"The  oomj^ainanl  has  completely  failod  t6  prore  his  eato.  Tfav  ehafga 
of  aMaolt  against  Kommd  Babn  k  obviously  false.  It  has  been  aggrayated  b^ 
snggestions  of  theft  or  rather  perhaps  illegal  detention  of  the  alwdu  and  by 
the  mention  of  the  prostitute's  house.  The  accused  is  a  man  of  respectable 
position  and  such  a  charge  against  him  is  clearly  frivolous  and  vexatious.  AU 
Ckat  happened  was  a  petty  scuffle  on  the  embankment.  The  coroplainanr.  was 
very  probably  drunk  and  he  got  a  few  slaps  from  Ibrahim,  which  he  seems  to 
have  deserved.  The  charge  a^ainbt  Sumud^Kumat  it  gfossly  Exaggerated  ind 
Tindictive  and  compensation  should  be  awarded." 

*  Beference  to   t'ull  Bench  in  Criminal  Revision  Ifo.  77  of  190^  and  Ko.  78 
of  ld02. 

rtill  Bench:  Sir  Henry  T.Prinsep,  Chief  Justice  (ofPg.),  Mr.  Justiaf  Baanrja^ 
Mr.  JiMtiee  HiU,  Ifr.  Jqithte  Steven*  and  Mr.  Justipe  Hendeiviett. 

(I)  (1900)  I.  L.  R.  2a  Cals.  261. 
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The  matter  was  referred  to  the  High  Court  under  s.  438  oi 
the  Code  of  Orimlnal  Procedure  by  the  Sessions  Judge  of 
Bajshahye,  who  recommended  the  setting  aside  of  the  order 
for  compensation  under  s.  250  of  the  Code. 

The  case  came  up  for  hearing  before  Stevens  and 
Harington  J  J.  on  the  8th  May  1902,  who  made  the  following 
reference  to  the  Full  Bench : — 

Thif  JB  a  reference  made  by  the  Sessions  Jndge  of  Rajshahye,  under  the  provi- 
iions  of  s.  488  of  the  Code  of  Criminal  Proceduxe,  for  the  revision  of  an  order  for 
compensation  made  by  the  Joint  Magistrate,  under  s.  250  of  the  Code,  in  the  follow* 
ing  circumstances: — 

One  Beni  Madhub  Kurmi  charged  Kumud  Kumar  Biswas  and  his  servant, 
Ibrahim,  with  assaulting  him  and  canying  off  his  alvoan-  The  case  of  the  latter 
defendant  was  that  the  complainant  was  drunk  and  causing  annoyance,  and  that 
Ibrahim  pushed  him  away,  and  on  his  using  abusire  language  gave  him  two  slaps. 
The  former  defendant  Kumud  Kumar  Biswas  denied  that  he  ever  assaulted  the 
complainant  at  all* 

The  Joint  Magistrate  of  Rajshahye,  before  whom  the  case  was  tried,  beliered 
the  defendants'  version  of  the  story,  and  considering  the  matter  a  petty  scuffle, 
acquitted  both  defendants  and  called  on  the  complainant  to  show  cause  wliy  ho 
ahould  not  bo  ordered  to  pay  compensation  to  Kumud  Kumar  Biswas  under  s.  250  of 
the  Criminal  Procedure  Code;  ,after  hearing  the  complainant  and  his  pleader,  the 
Magistrate,  in  disposing  of  the  case,  gave  the  following  judgment : — 

"  The  complainant  has  completely  failed  to  prove  his  case.  The  charge  of 
aisanlt  against  Kumud  Babu  is  obviously  false.  It  has  been  aggravated  by  sugges- 
^ons  of  theft  or  rather  perlS^  illegal  detention  of  the  alwan  and  by  the  mention  of 
the  prostitute's  house.  The  accused  is  a  man  of  respectable  position  and  such  a 
charge  agunst  him  is  clearly  frivolous  and  vexatious.  AU  that  happened  was  a 
petty  scuffle  on  the  embankment.  The  complainant  was  very  probably  drunk  and  he 
got  a  few  slaps  from  Ibrahim,  which  he  seems  to  have  deserved.  The  charge  against 
Kumud  Kumar  is  grossly  exaggerated  and  vindictive  and  compensation  should  be 
awarded.'' 

The  learned  Sessions  Judge  recommends  that  the  order  made  by  the  Joint 
Magistrate,  under  s.  250  of  the  Code  of  Criminal  Procedure,  be  set  aside  on  these 
grounds  r— 

Fir$U  That  the  Joint  Magistrate  took  an  erroneous  view  of  the  facts  of 
the  case; 

Seeondly.  That  the  proceedings  under  s.  260  of  the  Code  of  Criminal  Proee* 
dure  ought  to  have  been  on  a  separate  record ; 

ThWdJ^,  That  upon  the  facta  found  by  the  Jdnt  Magistrate,  the  case  againat 
the  defendant,  Kumud  Kumar  Biswas,  was  not  only  frivolous  or  vexatious,  but  was 
also  false*  and  therefore  s.  260  of  the  Code  of  Criminal  Procedure  had  ne 
tpplicalft^n. 
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With  nferanoe  to  tlM  ibit  gnmnd,  w  think  that  it  would  not  b«  isfo  for  «•, 
npon  a  neoeMari]^  imperfect  record  of  a  trial  held  bj  the  enmmarj  prooednreb  to 
^estion  the  finding  of  the  Joint  Magietrate,  who  had  the  witneesee  before  him* 

The  second  ground  appears  to  us  to  require  no  notice. 

The  third  ground  is  stated  by  the  learned  Sessions  Judge  as  f  oQowi  t-- 

"  Section  250  does  not  apply.  The  Joint  Magistrate  finds  the  case  against  Kumud 
Kumar  'obviously  false.'  If  so,  the  complainant  could  be  proeecuted  for  perjury 
but  not  ordered  to  pay  compensation  to  the  accused.  It  is  true,  that  four  lines  lower 
down  in  his  judgment  the  Joint  Magistrate  says  the  case  against  Kumud  Kumar 
was  'dearly  friTolous  and  yezatious;'  but,  if  his  judgment  means  anything,  it 
means,  I  think,  that  he  believed  that  Kumud  Kumar  did  not  strike  the  complainant 
with  a  stick  as  he  (that  is,  apparently  the  complainant)  says  he  did. " 

The  learned  Sessions  Judge  does  not  cite  any  authority  in  support  of  the  view 
of  the  law  which  he  sets  forth ;  but  we  presume  that  he  had  in  mind  the  recent  case 
of  Farsi  Sdjra  v.  SandH  Dkanuk  (1),  which  is  an  authority  for  the  propoaltioa 
that  s.  250  is  not  applicable  in  a  case  in  which  the  accusation  is  absolutely  false. 

In  that  case  the  Magistrate  found  that "  the  case  was  false  and  must  haTt  beso 
vezatioas  to  the  accused  in  the  extreme,'*  and  made  an  order  for  payment  of  eern* 
pensatioQ  onder  s.  250. 

In  setting  adde  that  order  the  learned  Judges  say  t^» 

"  But  s.  260  of  the  Code  of  Criminal  Procedure  does  not  contemplate  that  eoai* 
pensation  shall'  be  awarded,  because  the  case  is  found  to  be  false.  If  it  had  been 
80  intended  by  the  Legislature,  the  law  would  have  been  so  expressed.  S.  211  of  the 
Penal  Code,  on  the  other  hand,  expressly  makes  the  instituting  of  a  false  case  with 
the  inteot  to  injure  an  accused  and  with  knowledge  that  there  is  no  just  or  lawful 
ground  for  the  accusation  an  oflence,  and  the  finding  of  the  Magistrate  is 
that  such  offence  has  been  committed.  The  Magistrate  has  consequentiy  in  a 
snmmaiy  proceeding  convicted  the  complunant  of  that  offence  without  a  proper 
trial,  which  obviously  is  altogether  improper  and  open  to  serious  objection. 
The  words  'frivolous'  and  'vexatious'  in  s.  250  indioate  an  accusation  merely 
for  the  purposes  of  annoyance,  not  an  accusation  of  an  offence  which  is  absolute^ 
false.  If  this  reasoning  be  correct,  it  follows  that  an  order,  under  s.  250,  cannot 
be  made  in  any  case  in  which  a  prosecution  under  s.  211  of  the  Penal  Code  can 
be  had,  i.s.,  in  any  case  where  a  false  charge  Is  made  knowingly  with  intent  to 
Injury  irrespective  of  whether  it  is  frivolous  or  vexatious.'* 

With  great  respect  to  the  learned  Judges,  who  decided  the  case,  we  are  unable 
to  agree  in  this  view.  It  seems  to  us  that  an  award  of  compensation  to  an  accused 
person,  under  s.  250  of  the  Code  of  Criminal  Procedure,  where  an  accusation 
is  found  to  be  false,  does  not  amount  to  a  conviction  of  the  complainant  of  an 
offence  punishable  under  s.  211  of  the  Penal  Code,  bat  is  an  order  of 
a  different  nature,  made,  not  for  tho  punishment  of  the  person  making  the  accusa« 
tion,  but  to  compensate  the  person  who  has  been  unnecessarily  and  improperly 
brought  into  Court  to  answer  that  accusation. 
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(1)  (1900)  I.  L.  B.  28  Calo.  25L 
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BdhqiiX)  i»  wbick  Um  Conrty  while  t^ttiiig  aside  an  evdev  xatdm  tw  060,  OBiW 
grotmd  thai  it  wae  made  in  the  impropci  exeveke  el  the  Magistiate'a  disevetie*^ 
laid  down  that  it  was  not  illegal  for  a  Ifagiatrate  hoth  to  award  cozop^Mation 
to  the  accused  (under  s.  250)  and  also  to  direct  the^  prcsecution  of  the  complainant 
(under  8.  211  of  the  Indian  Penal  Code),  for  hrin?ing  a  false  charge,  although 
a  Magifltrate,  who  adopted  that  course,  would  be  exercisliig  his  discretion 
Impsoperly. 

This  was  held  to  he  the  effect  of  1^  rulings  in  the  ca«e  of  ^uetn  r.  Mvftm 
MaiCi)  and  in  that  of  Shih  Nath  Chong  v.  Sarai  Chunder  8arkar(9)  taken  togeth^; 

In  the  former  case,  it  was  held  that  the  Magistrate  was  competent  to  award 
eempenaation  to  the  persons  accused,  notwithstanding  that  he  afterwards  committedF, 
and  even  if  he  had  then  made  up  his  mind  to  commit  the  eomplainuit  f ^  trial 
^  tl^^  charge  ot  giviog  f i*l«e  evidence.  Reference  waa  made  to  a  previous  decision 
%|  thti  Co«rt  as  follows  .*— "  It  seems  to  have  been  held  by  this  Court  in  ISCS  thai 
Ik  Magistrate  might  award  eempenaation  under  s.  270  (the  provlsioa  of  tha 
Cude  e£  Criminal  Piocadura  then  in  forc^  namely  Act  X^V  af  1861,  eo»- 
TfS»^Tidvo^  1|o  s.  250  of  tlie  present  Cod^  npd  al^  give  hit  «%Qctian  to  n 
pi^csQcution  under  s.  211  of  the  Penal  Code.*' 

In  the  case  of  Shih  Nath  Chong  v.  Sarat  Chunder  80rkan(9\  U  doea  11%^ 
seem  to  have  been  intended  to  lay  down  that  it  was  illogal  to  apply  the  provisions 
of  s.  560k  of  the  Code  of  Criminal  Procedure  then  in  force  (Act  X  of  1882) 
aiswjr'pg  to  a.  250  of  the  present  Code,  in  any  case  in  which  the  accusation 
was  fotmd  to  be  false  as  well  as  frivolous  or  vexatious,  but  that  it  was  an  improper 
exercise  of  discretion  to  do  so  when  the  Magistrate  considered  that  the  complainant 
should  be  prosecuted  for  an  offence  under  s.  211  of  the  Penal  Code  and  sanctioned 
or  directed  such  a  prosecution. 

It  appears  to  us  that  the  cases  of  Saehu  Lai  r.  Jhgdam  Sahai(X)  and  FarU 
Svjra   V.  Bandhi  I>hanuh{4i)  are  in  conflict. 

We  agree  with  the  view  expressed  in  the  fowper  case.  S.  250  in.  tem^f 
^pplioi  to  any  caf^Q  instituted  by  eonplaint  or  upon  viformation  given  to  a  ^olioeiF 
^ear  oir  ta  a.  If^iatcat^  in  which  th^  accusation  i«  found,  to  \if\  fcivQlpm  o« 
T^atioi^,  an4  wa  can  And  notiiing  which  excludes  from  its.  operation  caaie% 
\n  wlucht  the  ajscusation  besides  being  frivolous  or  vexatious  is  also  found  to  be  false^ 
ludeed,  it  would  s^em  to  be  the  case  that  the  great  maj^ority  of  frivolous  o^  vexa- 
tious accusations  that  come  to  trial  mu^t  ^Impel^  of  necessity  contain  an  element 
of  falsity,  greater  or  less.  Accusations  which  are  in  themselves  merely  frivolous, 
though  perfectly  true,  should,  in  the  ordinary  course,  be  shut  out  by  a  Magistrate, 
when  dealing  witl^  the  CQmplayit^  a?  cojming  wit]l^in  the  provisions  of  s.  99  of 
the  Penal  Code. 

ThiBv  question  ^ieh  vsl  »afee  fcp  ^  P^^  Beiush  5n^ 

Gatttn  ted^  ni>dflt  s.a6(>of  thifcCrimaaatPBeceda»Ctod!^  fQ>thftpayimm<fcot 
^QMif«u«hloatft8«aoaiifadiQrsoDi^he  aadft  is  a  oa^  vhieh  ift  Uw  at  «^  «lb 
frivolous  or  vexatious  ? 

(1)  (1898)  I.  L.  B.  26  Calc  181.  (8)  (1896)  I.  L.  R.  22  Calc  686. 

(2)  (1871)  6  B.  L.  R.  296.  (4)  (1900)  I.  L.  R.  28  Calc  261. 
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Babm  PromcMa  Haih  8m  fartha  aooosed.  Th«  object  of  0.  250 
of  the  Code  of  Crimmal  Prooedure  is  to  compensate  and  not  to 
pnnish,  and  there  is  nothing  in  that  section  to  limit  its  operation 
onlj  to  eases  which  the  Magistrate  finds  to  be  frivolous  and 
vexatious.  The  case  of  Par  si  Hqfra  v.  Bandhi  Dhanuk{\)  has 
taken  an  incoirect  view  of  the  law.  The  section  does  not  prevent 
punishment  when  an  offence  is  committed  under  the  Penal  Code, 
noT  does  it  bar  a  civil  suit,  if  a  civil  wrong  is  involved. 
S-s.  5  of  8.  250  in  fact  contemplates  a  civil  suit,  as  it  pro- 
vides that  at  the  time  of  awarding  compensation  in  any  suV 
sequent  civil  suit  relating  to  the  same  matter,  the  Civil  Court 
shall  take  into  aooount  any  compensation  paid  or  recovered  under 
this  seotion.  The  principle  is  the  same  as  that  upon  which  ooats 
are  given  in  a  civil  suit. 

The  converse  case  is  provided  for  by  s.  545  of  the  Code,  which 
empowers  the  Court  to  defray  the  expenses  or  compensate  the 
prosecution. 

There  is  also  s.  553  of  the  Code,  which  empowers  the  Magistrate 
to  give  compensation  to  persons  groundlesely  given  in  charge  in 
Presidency  towns.  If  the  view  in  the  above-mentioned  case  is 
ctorrect,  the  scope  of  s.  553  must  also  be  limited,  in  the  same  way. 

In  the  earlier  law  the  word  "  amends ''  was  uied,  £howing 
that  the  intention  was  to  compensate  and  not  to  punish-^-see  s.  270 
of  Act  XXV  of  1861. 

Section  211  of  the  Penal  Code,  which  provides  for  punishment 
for  instituting  a  false  charge,  in  no  way  helps  the  aooosed  beyond 
satisfying  his  vindictiveness.  If  he  wishes  to  be  compensated,  he 
must  go  to  the  Civil  Court.  S.  250  of  the  Code  of  Cnmmal 
Procedure,  on  the  other  hand,  provides  for  speedy  compensation, 
after  the  receipt  of  which  the  complainant  may  not  think  it  worth 
while  to  seek  the  aid  ef  the  Civil  Court.  The  remarks  in  the  castf 
ef  Parti  Hajra  v.  Bandhi  Dhant$k{l),  to  the  effect  that  the 
Magistrate  had  in  a  summary  proceeding  convicted  the  eom* 
plainant  of  the  offence  under  s.  211  of  the  Penal  Code  without 
a  proper  trial,  are  not  well  founded.  The  same  might  be  said  of 
every  case  which  is  dismissed  as  false;     If  a  classification  were 

(1)  (1900)  L  L.  R.  28  Gala.  SSI. 
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made  of  oaaea  under  the  heading  of  true,  false,  frivolous,  and  vexa- 
tious, your  Lordships  would  find  that  a  true  case  may  be  frivolous, 
see  s.  95  of  the  Penal  Code,  or  vexatious,  and  a  vexatious  accusa- 
tion may  end  in  a  conviction,  in  which  case  s.  250  would  not 
apply,  or  it  may  not  end  in  a  conviction,  under  which  ciroum- 
stanoes  the  Magistrate  would  have  discretion  to  award  compen- 
sation. 

A  false  charge  may,  on  the  other  hand,  be  frivolous  and 
brought  without  knowledge  on  the  part  of  the  complainant  that  it 
was  false,  and  then  compensation  should  be  given,  or  it  may  be 
vexatious  when  brought  with  knowledge  on  the  part  of  the 
complainant;  in  that  case,  the  summary  remedy  may  be  given 
under  s.  250  and  a  prosecution  under  s.  211  of  the  Penal  Code 
may  also  be  sanctioned,  if  the  Court  thinks  it  is  a  proper  case. 

A  frivolous  accusation  may  be  true  and  oome  under  s.  95  of 
the  Penal  Code,  or  it  may  be  false,  and,  if  brought  without 
knowledge  on  the  part  of  the  complainant,  the  proper  remedy 
would  be  under  s.  250.  A  vexatious  accusation  may  be  true, 
and  end  in  a  conviction,  when  s.  250  will  not  apply,  or  it  may 
not  end  in  a  conviction,  and  then  s.  250  may  be  applicable.  But 
where  a  vexatious  accusation  is  found  to  be  false,  s.  250  is  the 
proper  remedy,  and  it  does  not  bar  the  other  remedy  under  s.  211 
of  the  Penal  Code.  The  cases  which  support  my  view  are 
Queen  v.  Rupan  Bai{\)y  Shib  Nath  Chang  v.  Sarat  Ckunder 
8m*kar{2);  Bachu  Lal^.Jagdam  Sai'kari^)^  and  Adikkan  v. 
Alagan{4), 

No  one  appeared  for  the  complainant. 


Bjutbbjbb  J.  The  question  referred  to  us  for  determination 
is  this : — 

*'  Can  an  order  under  section  260  of  the  Criminal  Procedure 
Code,  for  the  payment  of  oompensation  to  an  acouoed  persoui  be 
made  in  a  ease  which  is  false  as  well  as  frivolous  or  vezatiouB  P"  - 

The  reference  has  been  rendered  neoessary  in  consequenoe  of 
the  learned  Judges   before  whom  this  case  came  on  for  hearing 

(1)  (1871)  6  B.  L.  R.  296. 

(2)  (1896)  1.  L.  B.  22  Calc.  68«. 
(8)  (1898)  1.  L.  R.  26  Calc.  181. 
(4)  (1897)  I.  L.  K.  21  Mad.  287. 
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being  unable  to  agree  in  the  yiew  taken  by  a  Diyision  Benok  of       I90t 
this  Conrt  in  the  case  of  Parai  Sajra  v.  Bandhi  Dhanuk{l).  ^^ 

llADUOB 

The  answer  to  the  question  depends  upon  the  construction  of  Kubmi 
section  250  of  the  Code  of  Criminal  Procedure.  That  section  Kumod 
enacts  that,  if  in  any  case  instituted  by  complaint  or  upon  inf  or-  bibwai 
mation  given  to  a  police-officer  (I  refer  to  so  much  only  of  the  ^ 
section  as  bears  upon  the  question  now  before  us)  a  person  is 
accused  before  a  Magistrate  of  any  offence  triable  by  a  Magistrate, 
and  the  Magistrate  by  whom  the  case  is  heard  discharges  or 
acquits  the  accused,  and  is  satisfied  that  the  accusation  against 
him  was  friyolous  or  vexatious,  the  Magistrate  may,  by  his  order 
of  discharge  or  acquittal,  direct  the  person  on  whose  complaint  or 
information  the  accusation  was  made,  to  pay  to  the  accused  such 
compensation  not  exceeding  fifty  rupees  as  the  Magistrate  thinks 
fit;  and  it  provides  that  at  the  time  of  awarding  compensation 
in  any  subsequent  civil  suit  relating  to  the  same  matter,  the 
Court  shall  take  into  account  any  compensation  paid  under  thig 
section. 

If  then  an  accusation  is  "frivolous"  or  "vexatious,"  the  fact 
of  its  being  false  as  well  cannot  disentitle  the  accused  to  com- 
pensation under  section  250. 

As  qualifying  an  accusation,  the  term  frivolous  indicates  that 
the  accusation  is  of  a  trivial  nature,  but  it  may  or  may  not  be 
{alse;and  the  term  vexatious  implies  that  the  accusation  is  one 
which  ought  not  to  have  been  made  in  a  Criminal  Court,  and 
which  is  intended  to  harass  the  accused.  Bat  neither  of  the 
two  words  excludes  the  element  of  falsehood  in  the  charge. 
Then,  again,  a  charge  that  is  false  must  also  be  vexatious,  though 
it  may  not  be  frivolous  as  welL  There  is,  therefore,  no  reason 
why  a  case  in  which  the  accusation  is  false  should  be  considered 
as  being  outside  the  scope  of  the  section.  The  object  of  the 
section  is  not  to  punish  the  complainant,  but,  by  a  nummary 
order,  to  award  some  compensation  to  the  person  against  whom 
a  frivolous  or  vexatious  accusation  is  brought,  leaving  it  to  him  to 
obtain  further  redress  against  the  complainant,  if  he  seeks  for  it 
by  a  regular  civU  suit  or  criminal  prosecution. 

0)  (1900)  I.  L.  R.  28  Calc.  261. 
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1908  In.  Qi^  oaaa  of  th«  Qmma  t.  JSvpoii  jBat(l)»    it  was  hold  thftb 

^JJJJ^       under  Bootioo  27Q  o£  tha  Qriminal  Procedure  Code  of  1861  (A<A 

IfADavB     XXY  of  that  year),  as  amended  by  Act  VTEI  of  1869  which 

«.         corresponded  to  section  2$0  of  the  present  Code,  the  Magistrate 

KvMAiL      ^^^  competent  to  award  compensation  to  the  person  accused,  not- 

BdswAi.     withstanding  that  he  afterwards  committed,  and  even  if  he  had 

MkVMMMvm  J.  then  made  up  his  mind  to  commit,  the  complainant  to  take  his 

trial  on  the  charge  of  giving  false  evidence.    It  is  true  that  the 

provisions  of  eection  250  of  the  present  Code  are,  in  some  respects, 

different  from  those  of  the  old  Code,  but  the  difference  does  not 

affect  tixe  question  now  before  us.    The  same  view  is  affirmed  in, 

the  case  of  Bachu  Lai  v.   Jagdam  8ahai{2\   though  the  order 

awarding  compensation  under  section  250  of  the  Code  was   set 

aside  on  the  ground  that  the  Magistrate  in  maMng  that  order 

had  exercised  his  discretion  improperly.    In  the  case  of  8hib  Nath 

Cbong  V.  Sarat  Chunder   Sarkar{3)y  there  are  certain  observations 

ii  the  judgment  of  this   Court  which  no  doubt  conflict  with  the 

above  view ;  but  those  observations  are  in  the  nature  of  obiter  dicta^ 

as  the  real  ground  upon  which  the  order  awarding  compensation 

was    set    aside    is   given    in    the    following    passage    of    the 

judgment : — 

"  In  the  present  case  the  Sessions  Judge  has  set  aside  the 
sanction  to  prosecute,  and  we  agree  in  the  reasons  which  he  has 
given  in  his  judgment  for  so  doing;  and  we  think  that  for  the 
same  reasons,  we  must  set  aside  the  order  made  under  section  «60 
of  the  Code  of  Criminal  Procedure.'' 

The  case  really  in  conflict  with  the  view  I  take  is  that  of 
Far 8%  Rajra  v.  Bandhi  Dhamk{4c).  The  reasons  for  the 
decision  in  this  case  are,  first,  that  the  words  •'frivolous '^^  and 
"vexatious''  indicate  an.  accusation  merely  for  the  purpose  of 
auttoyance,  not  an  accusation  of  an  offence  which  is  absolutely 
false,  and,  secondly,  that  by  awarding  compensation  the 
Mag;istrate  in  a  summary  proceeding  convicts  the  complainant  of 
an  offence  under  section  211  of  the  Penal  Code  without  a  proper 

(l>  (i8n)«B.  L.18.W*. 
(2)  (189a)  I.  h.  B.  26  Ciacu  191. 
(8)  (1896)  I.  L.  R.  22  Oalo.  686. 
(4)  (1900)  I.  L.  R.  3t  Ciao.  2«U 
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bml.    Bat,  m  I  luya  paatad  oat  alMv«^  thii  w<a^  rtltcNd  to 

4o  not  «zol«d0  tKe  ease  of  a  &ls9  aoonuatiQii;  nor  do#a  an  order 


tewi 

under  aecftion  250  amonott  to  a  cocTiertioii  oE  the  oomplabiuit  lor    M adbvb 

the  offence  c^  farivging  a  fake  ckarge.    I  must^  therefore,  for  the  9. 

reasons  given  above,  respectfully  dissent  from  the  view  takeoL  im  kV!7* 

th%  last-xu^ntioued  caMi  aod  Mfiwor  the  question  referr^  to  us  Buwie. 
in  the  affirmative. 

BzxA    JT.    lagreein  the  judgment  of  my  brother  Banerjee 
a^d  have  nothing  to  ^d. 


jr»    I  alto  oeiaQnr* 
Kbvbbbsov  J.    I  also  agree  in  this  judgment. 


OL  J.    I  oannot  agree inivgerdiiig  a  oate in  wkkk 
aa  ^der  of  aeqnittal  oar  diseharge  has  been  passed  oa  the  grooad 
that  it  is  false  as  within  the  terms  frivolous  and  vezatioua  rxodm 
COotioq^  2$0  oi  the  Oode  of  Criminal  Procedure.    I  cannot  agree  that 
%  false  ehargQ  19  frivolous.     That  expression  doee  not,  as  I  under- 
tUl^d  it,  m«aB  falsBy  for  a  false  charge  necessarily  implies  something 
iatenUoMU  which  ia  ooA  the  Bsieaning  of  frivoloois.   An  intentionally 
false  complaint  caj^gaot,  in  my  opinion,  ha  justly  regarded  as 
fcivolous.    The  two  words  "  frivolous  or  vexatiou3  "  aa  used  in 
I^QH  2$0  of  the  Code  of  Criminal  Procedure,  should^  in  my 
opinion,  ba  regarded  aa  yimdem  generis.    Every  false  complaint 
mvfA  necessarily  be  vexatious^  because  every  complaint,  even  if 
truo,  TUQst  be  vexatious,  and  if  it  be  false,  there  must  he  an  addi- 
tional degree  of  vexa^on  caused^  but  in  my  opinion  the  expression 
"  VQxatiaua  cornplaint  or  information  "  should  not  be  so  under- 
stood, but  it  should  be  understood  in  the  same  sense  03  ^'  frivolous  " 
tQ  which  it  ia  equplod,  that  is«  a  complaint  or  information  causing 
oaAqyaxioe  and  xuada  for  that  purpose.    If  the  law  intended  to 
ia<dade  a  falAo  complaint  or  iaformatioi^  I  think  that  it  would  have 
boen  dtSeocei^tl^  express^ 

33ie  different  imroo  ift  n^ob  thia  law  ]m»  beoa  expraasad  vbl 
nigard  to  thia  subjei^  art  remarkabla* 

In  the  first  Oode  oflSOl,  tectloB  970,  "^amends^  aa  it  waa 
tiRMd  eould  be  awarded  to  tb^  aaouaad  fwaem  '*  ia  any  caaa  where 
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1903  til®  Magistrate  shall  dismiss  the  complaint  as  frivolous  and  vexa-* 

.  J^j  tious."     This  was  amended  by  Act  VIII  of  1869,  which  altered 

Madhub  the  words  frivolous  and  vexatious  to  frivolous  or  vexatious  and 

fh  otherwise  extended  a  Magistrate's  powers  in  regard  to  the  amount 

KuM^  which  he  might  award. 

!!^'  The  Code  of   1872  re-enacted  the  law  as  it  appeared  in  the 

PBIN8BPC.J.  amending  Act  of  1869. 

The  Code  of  1882,  section  250,  was  in  the  following  terms : — ^If 
in  any  case  instituted  upon  complaint  a  Magistrate  acquits  the 
accused  under  section  245  or  section  247,  and  is  of  opinion  that  the 
complaint  was  frivolous  or  vexatious,  he  may,  in  his  discretion,  by 
his  order  of  acquittal,  direct  the  complainant  to  pay,  etc.,  etc 

Compensation  could,  as  in  former  Codes,  be  given  to  an  accused 
person  only  in  a  summons-case,  for  all  the  sections  referring  to 
this  subject  appear  in  the  Chapter  headed  **  of  the  trial  of  summons 
oases  by  Magistrates.  '^ 

In  the  next  place,  it  may  be  noted  that  the  Legislature  in  1882 
further  explained  the  incidence  of  this  section  by  limiting  it  to 
acquittals  under  section  246  or  section  247.  Section  245  related 
to  acquittals  after  trial,  and  section  247  to  acquittals  on  the  non- 
appearance of  the  complainant  on  the  day  of  hearing. 

The  Code  of  1898  has  again  modified  the  law.  It  has  applied 
it  to  cases  ^^  instituted  by  complaint  or  upon  information  given  to 
a  police-officer  or  to  a  Magistrate."  Under  aU  the  former  Codes 
compensation  could  be  given  only  in  a  case  '^  instituted  upon 
complaint.''  It  has  further  applied  it  to  a  warrant  case,  for  it 
enables  a  Magistrate  to  award  compensation  to  an  accused  person, 
when  he  has  discharged  that  person  and  an  order  of  discharge  can 
be  passed  only  in  a  warrant  case.  As  in  the  former  law,  it  re- 
quires the  Magistrate  to  be  satisfied  that  the  accusation  was  frivo« 
lous  or  vexatious.  There  has  been  also  a  very  important  amend- 
ment of  the  law  expressed  in  the  Code  of  1882  and  in  the  earlier 
Codes,  because  the  present  law  does  not  limit  an  order  for  compen- 
sation to  a  summons  case  or  to  a  case  instituted  upon  complaint, 
but  still  in  regard  to  the  finding  of  the  Magistrate  that  the  case 
set  up  was  frivolous  or  vexatious,  the  law  has  remained  unaltered. 
If  the  law  has  been  Bo  extended  in  regard  to  the  class   of  oases' 
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oontemplated  and  siinilarly  expressed  as  to  their  oharaoter  being        190s 
frivolous  or  vezatioTiSy  it  seems  to  me  that,  if  it  were  intended  to        ^j^^, 
make  it  apply  to  a  false  case  it  would  haye  been  otherwise  expressed.     Hadhub 
I  confess  that  I  am  unable  to  follow  the  reasons  upon  which  Baohu         «. 
Lai  V.  Jaydam  8aha%{l)y  said  to  be  in  conflict  with  Par^i  Sq/ra      kumIb 
Y.  Bandhi  Dhanuk{2)y  proceeded.    It  was  there  held  that  the  order     Biswas. 
for  compensation  to  the  accused  could  be  passed  if  the  complaint  Psorssp  OJ. 
was  dismissed  as  false  ;  but  that,  as  the  Magistrate  had  also  taken 
proceedings  under  section  211  of  the  Penal  Code,  he  had  not 
exercised  a  proper  discretion  in  awarding  compensation    because 
**  the  direction  to  prosecute  was  in  full  force."   If  it  were  a  valid 
order,  it  was  sound  whatever  else  might  f  oUow.      A  prosecution 
imder  section  211  of  the  Penal  Code  might  foUow  in  the  same  waj 
as  a  civil  suit,  such   as  is  contemplated  by  the  latter  part   of 
section  250  of  the  Code  of  Criminal  Procedure. 

In  my  opinion,  section  250  of  the  Code  of  Criminal  Procedure 
does  not  apply  to  a  case  which  has  been  found  to  be  false,  because 
it  is  not  frivolous  or  vexatious— words  which  should  be  interpreted 
as  ejusdem  generis  and  indicating  a  case  of  a  different  description. 

(1)  (1898)  I.  L.  B.  26  Calc  181.  (2)  (1900)  I.  L.  K.  88  Cale.  851. 
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Mf^eti^OiffU  FrmfBdUfs  tMi9  (Ati  XlV  <f  18S2J  m*  244,  bI.  (9)»  JN^  ai«^ 
dSS-^^dPeoH^ioM  ^  decree — Parties  to  ihe  4UU—Di^ndant*  BJfempUd  /V*mi 
decree — Queeiiont  relating  to  execution,  dieeharge  or  eati\faction  <if  decre^-^ 
Claim  or  objection  to  attached  property* 

Defendants,  who  are  exempted  from  the  operation  of  a  decree,  are  not  parties 
to  ihe  salt  within  the  meaning  of  b.  244,  d.  (o),  at  the  CivU  IVocedure  Co^ 
ftlfd  then  is  tbemfort)  ti6  appeal  from  an  okdef  diballbwi^  h  ckurii  pMfetted  Bf 
them  to  properties  attachkl  in  MBSc61io«^  of  th#  d#cM«. 

The  claimants-objeotinrs,  Bam  PershAd  Pandej  And  otiiers, 
app«dM  to  the  High  Coiiri 

In  1879)  Hardeo  Dad  ai^  othen^  SLortg&gew^  hLrtittttod  * 
xnoortgago  ittit  against  Eiartio  Nsd^  Panddj  and  a^(»tb^|  th# 
defendants  1st  party,  and  several  other  defendants,  and  in 
JPebmary  1880,  a  oompromise  decree  was  passed,  with  the  consent 
of  the  plaintiffd,  the  defendants  Ist  paMjr  and  th6  defendants  4th 
party,  and  in  the  absence  of  the  remaining  defendants,  in  the 
following  terms : — 

"That  the  plaintiflfs*  claim  be  decreed  for  Es.  55,000  in 
accordance  with  the  compromise  effected  between  the  parties 
against  Eartio  Nath  Pandey  and  Prem  Lai,  defendants  Ist 
party;  that  the  said  defendants  do  pay  the  aforesaid  decretal 
money,  with  interest  at  the  rate  of  6  per  cent,  per  mensem, 
according  to  the  instalments  which  are  mentioned  in  the 
petition  of  compromise,  and  in  the  event  of  their  defaulting, 
the  plaintiffs  shall  have  the  power  to  recover  the  instalments 
and  interest  as  described  in  the  said  petition ;  that  any  shares  out 
of  the  shares  entered  in  the  mortgage  bond,  the  release  of  which 
is  prayed  in  the  said  petition  of  compromise  and  in  the  petition 
of  compromise  of  the  defendants  4th  party,  be  entirely  exempted 

*  Appeal  from  Order  No.  262  of  1900,  against  the  order  of   Bahn  KaM  Kumar 
Bose,  Snhordinate  Judge  of  Bhagalpur,  dated  the  12th  of  June  1900. 
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from  the  lieu  at  this  debtee,  aad  the  mortgage  Uen  be  maiattined        leot 
«m  the  remaining  share,  nntil  the  p^jtotiot  of  the  whole  of  tha        ^ax 
decretal  nKHiej;  that,  in  the  event  of  the  decretal  znone/  not    ^aww^a 
being  paid  o£E  by  the  said  defendants  let  party,  the  plain tifb  l^Avifkwm 
shall  recover  the  decretal  money,  principal  with  intereit,  by  the 
auction   sale,  in   the  first  instance,  of  the  mortgaged  properties 
which  have  not  been  exempted,  and  afterwards  from  the  persons 
and   other  properties  of    the   said  defendants;  that  the  other 
defendants  be  exempted." 

In  the  petition  of  compromise  filed  by  the  defendants  lA 
party,  the  following  clause  was  insetted  i-^ 

**Ab  the  m(»i:gaged  properties  are  properties  acqaifed  by  these 
defendants,  and  a  bond  debt  has  been  taken  by  these  defendants, 
therefore  it  is  not  necessaiy  to  pass  a  decree  against  Baba  Bam 
Perahad  Pmdey  and  Baba  AjadhyB  Penhad  Pandey,  scms  ef 
Eartic  Nath  Pandey,  and  Uari  Pershad  Pwdey,  Jai  Pershad 
Pandey  and  Govind  Pershad  Pandey,  sons  of  Prem  Lai  Pandey, 
defendants ;  but  they  as  the  heixs  ef  these  defendants  shall  bv 
liable  for  the  decretal  money/' 

In  execution  of  the  said  mortgage  decree,  after  the  sale  of  flte 
mortgaged  properties,  certain  other  properties  were  attached  as 
belonging  to  the  said  defendants  1st  party.  Thereupon  the 
l^resent  objectors,  the  said  defendants,  Bam  Pershad  Ptodey  And 
Ajudhya  Pershad  Pandey,  preferred  a  claim  to  the  propertiei 
attached,  on  the  ground  that  as  the  properties  belonged  jointl;f 
to  them  and  the  ]udgment-debt<»r,  £artio  Nath  Pandeyi  and  as 
they,  the  objectors,  w^e  exempted  from  liability  under  de<vee» 
their  shares  of  the  properties  could  not  be  attached  in  satisfiad^ 
tion  of  the  decree. 

The  Subordinate  Judge  disallowed  the  olaim,  holding  that  tha 
objectors  had  failed  to  prove  their  title  to,  and  possession  of,  the 
attached  properties.  From  this  decision  the  objectors  appealed  to 
the  High  Court. 

Balm  Dwiirkamtk  CMor^mfU  and  Joyffcfal  Giosal  for  the 
appdiants. 

Dr.   AmUmh  IMkerj^e  and  Balm  AmUo^h  Mookmyee  for  the 

vespondeftts. 
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1902  Amxsb  Alx  AMD  Pbatt  JJ.     The  defendants,   Eartick 

^][]|^  Nath  Pandey  andPrem  Lai  Pandey,  mortgaged  certain  properties 
PiBSHAB  to  the  plaintiffs,  decree-holders,  respondents  before  us,  who 
Jaoannath  brought  a  suit  upon  their  mortgage,  making  not  only  the  mort- 
gagors, but  also  their  sons,  the  appellants  in  this  Court,  besides 
other  people,  who  had  become  interested  in  the  mortgaged  properties, 
parties  to  the  action.  On  the  6th  of  February  1880,  a  settlement 
was  arrived  at  between  the  plaintiffs  in  that  suit  and  the  principal 
defendants  and  Luchmiput  Singh,  the  4th  party  defendant. 
Upon  the  basis  of  that  settlement  a  decree  was  made  on  the  26th 
of  February,  which  is  marked  as  exhibit  3  in  these  proceedings, 
and  the  question  involved  in  this  appeal  turns  upon  the  construc- 
tion of  certain  passages  contained  therein.  In  the  ordering  part 
of  the  decree,  the  plaintiffs  are  declared  entitled  to  recover,  by 
instalments,  Es.  55,000,  with  interest  in  accordance  with  the 
compromise  ;  in  default,  there  was  to  be  the  usual  mortgage  decree. 
The  property  in  the  hands  of  the  defendant  4th  party,  Luchmi- 
put Singh,  was  entirely  exempted  from  the  mortgagee's  lien. 
The  decree  then  went  on  to  add  that  '^  the  other  defendants  be 
exempted."  Apparently  default  was  made  in  the  payment  of  the 
instalments,  and  the  mortgage  decree  was  put  in  execution  and 
partially  satisfied  by  the  sale  of  the  mortgaged  premises.  For  the 
balance  the  decree-holders  took  out  execution  against  certain  other 
properties,  which  they  alleged  to  be  separately  acquired  properties 
of  their  mortgagors.  The  sons  of  the  latter  thereupon  put  in  an 
objection  before  the  Subordinate  Judge  of  Bhagalpur,  alleging 
that  the  properties  attached  were  ancestral  properties  which  they 
held  jointly  with  the  jadgment-debtors,  and  as  the  decree  had 
been  made  only  as  against  their  fathers,  their  shares  should  be 
released  from  attachment. 

The  learned  Subordinate  Judge  on  the  12th  June  1900  held 
that  as  no  satisfactory  evidence  had  been  given  in  support  of  the 
allegation  that  the  properties  against  which  execution  had  been 
taken  out  were  joint  ancestral  properties  of  the  family,  of 
which  the  present  appellants  were  members,  their  objection 
was  untenable.  He  also  found  that  Eartio  Nath  Pandey  and 
Frem  Lai  Pandey  had  acquired  the  properties  in  question  from 
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the  fond  of  their  separate  karbari  and  on  that  ground  also  the        i90S 
decree-holders  were   entitled    to    proceed  against  them.    It  is       "^^^ 
unnecessaiy  to  refer  to  the  third  ground  taken  by  him.    In  the     Pbmhad 
result,  he  disallowed  the  claim  with  costs.  Jaganvatu 

The  sons  of  the  judgment-debtors  have  now  appealed  to  this 
Court.  A  preliminary  objection  was  taken  on  behalf  of  the  decree, 
holders  that  as  the  matter  in  dispute  fell  within  the  provisions  of 
section  278  of  the  Code  of  Civil  Procedure,  and,  inasmuch  as  the 
question  was  not  between  the  parties  to  the  suit  within  the  mean- 
ing of  section  244,  no  appeal  lay  to  this  Court. 

There  seems  to  be  some  conflict  of  opinion  between  the  differ- 
ent High  Courts  regarding  the  meaning  to  be  attached  to  the 
words  of  clause  (c),  section  244,  which  runs  as  follows : — 

^^  Any  other  questions  arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed,  or  their  representatives,  and 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree  or 
to  the  stay  of  execution  thereof." 

The  Madras  High  Court  has  gone  so  far  as  to  hold  that,  if  a 
person  was  a  party  to  an  action,  although  he  may  have  ceased  to 
have  any  connection  with  the  suit  before  the  decree  was  passed, 
he  would  still  come  under  clause  (c)  of  section  244.  That  is  how 
we  understand  the  case  of  Bamaswami  Sastrulu  v.  Kdmestoaram^ 
fna(l).  In  that  case  it  appeared  that  a  suit  was  brought  against 
two  persons ;  subsequently  the  action  was  dismissed  against  one 
and  a  decree  made  against  the  other.  In  execution  of  this  decree 
some  property  belonging  to  the  defendant,  who  had  been  exonerat- 
ed as  above,  was  attached  and  sold.  It  was  held  by  the  Madras 
High  Court  that  the  party  against  whom  the  action  had  been 
dismissed  was  not  entitled  to  maintain  a  suit  for  recovery  of 
possession  of  the  property,  on  the  ground  that  the  question  fell 
within  section  244.  In  support  of  this  view,  the  learned  Judges 
relied  upon  a  previous  case  of  their  Court,  Sankaravadivammal  v. 
KumaraBamy(U^)j  and  a  Bombay  case,  Ootcri  v.  VigneBkoar{^), 
In  this  latteor  case  it  is  suggested  that  as  the  words  used  in  the 
section  are  '^parties  to  the  suit,"  and  not  '^  parties  to  the  decree," 
it  would  not  be  correct,  in  principle,   to  restrict  the  operation 

(1)  0-W)  L  L.  B.  28  Mad.  SOi.  (2)  (1886)  I.  L.  R.  8  Mad.  478. 

if)  (1892)  I.  L.  B.  17  Bom.  49.      . 
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1902       of  seotiou  244,  and  in  support  of  that  view  the  case  of  Cfiowdkry 
)r^        Wahed  AH  v.  Mussamut  Jutnaee{l)  was  referred  to,  to  which  we 
PrasHAD     shall  presently  advert. 

"^^  R^.^'"  The  Allahabad  High  Conrt  has  taken  a  diflferent  view  regard- 
ing the  construction  of  the  clause  in  question.  In  the  case  of 
Jangi  Nath  v.  Phundoi^)^  in  which  the  judgment  of  this  Court  in 
the  case  of  Kameshwar  Per  shad  v.  Mun  Bahadur  8ingh{Q)  was 
approved  of  and  followed,  it  was  held  that,  when  an  action  was 
dismissed  against  a  defendant,  he  was  thenceforth  a  stranger  to 
the  suit,  and,  if  he  afterwards  came  forward  and  raised  an  objection 
to  the  attachment  of  a  certain  property  on  the  ground  that  it  was 
his  own,  his  objection  would  fall  under  sections  278  and  280  of 
the  Code  of  Civil  Procedure.  And  the  remedy  of  the  person 
against  whom  an  adverse  order  was  made,  allowing  or  disallowing 
the  claim,  would  be  by  a  separate  suit  under  section  283,  and  not 
by  appeal  under  section  244.  In  Muharrab  Sumin  v.  Hurmat^in* 
nma{^^  which  was  no  doubt  the  decision  of  a  single  Judge,  it 
was  held  that  where  several  persons  were  sued  in  an  action,  and 
some  were  i^eleased  from  liability,  they  were  not  parties  to  the 
decree  within  the  meaning  of  section  244,  clause  (c),  and  were 
therefore  to  be  treated  as  strangers,  and  their  objection  to  the 
attachment  would  come  under  section  278 ;  and  if  their  objection 
was  disallowed,  their  only  remedy  was  by  a  suit  under  section  283. 
The  principal  case  in  this  Court  was  decided  in  1868  under 
the  provisions  of  Act  XXTTI  of  1861.  Section  11  of  that  Act 
was,  in  material  respects,  identical  in  its  terms  with  clause  (c)  of 
section  244,  and  enacted  as  follows : — 

"Any  question  arising  between  the  parties  to  the  suit  in 
which  the  decree  was  passed  and  relating  to  the  execution  at  the 
decree  shall  be  determined  by  order  of  the  Court  executing  the 
decree  and  not  by  a  separate  suit." 

In  the  case  of  Oour  Kishore  Chotodhry  v.  Mahomed  Sasstm 
Cho\jcdhry{b)^  Mr.  Justice  Loch,  who  delivered  the  judgment  of 
the  Court,  said  as  follows : — "  The  words  of  the  law  are  *  parties 

(1)  (1872)  11  B.  L.  R.  149.  (8)  (1886)  I.  L.  R.  12  Calc  458. 

(2)  (1888)  I.  L.  R.  11  AU.  74.  (4)  (1895)  I.  L.  R.  18  AU.  62. 

(5)  (1868)  10  W.  R.  191. 
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to  the  Buit^'  not  'partieB  to  the  deoree/  and  it  cannot  be  denied  190s 
that  the  plaintiS  was  a  party  to  the  defendant's  suit  He  was,  j[^ 
howeveTy  released  from  the  operation  of  that  decree  and  most,  FmHAP 
we  think,  as  regards  the  execution  of  that  decree,  be  considered  jiaAirirAT* 
a  stranger  to  the  suit  in  which  he  had  no  further  interest  or  ^^^ 
concern.  Looking  upon  him  in  that  light,  no  objection  can  be 
taken  to  his  present  action,  which  is  to  have  a  declaration  of  his 
title  with  regard  to  those  lands,  which  were  declared  to  be  his 
by  the  former  decree,  but  which  title  he  considers  has  been 
endangered  by  the  act  of  the  Ameen  deputed  to  give  possession 
to  the  defendant  of  the  other  lands  decreed  to  him."  In  1872 
the  Judicial  Committee  of  the  Privy  Council  dealing  with  the  same 
section  in  the  case  of  Chowdkry  Wahed  AH  v.  Mussamut  Jumaee{2) 
held  that,  although  they  desired  to  give  the  widest  meaning  to 
the  language  of  the  section,  yet  what  they  had  to  see  in  the 
first  place  was  that  there  was  an  existing  deoree  which  warranted 
any  execution  whatever  against  the  respondent  and  they  went  on  to 
add  that  ^^  their  Lordships  cannot  find  after  the  incongruous  pro* 
oeedings  above  described  that  there  exists  any  decree  authorizing 
an  execution  against  the  respondent's  estate ;  and  consequently  the 
question  in  the  present  suit  is  one  not  properly  relating  to  the 
execution  of  a  decree,  but  to  a  sale  under  orders  which  have  not 
the  support  of  any  decree."  These  words  in  our  opinion  show 
distinctly  what  is  to  be  borne  in  mind  in  considering  the  question 
whether  the  matter  in  dispute  falls  under  section  244,  clause  (c)  or 
whether  it  comes  within  section  278  of  the  Code  of  Civil  Ptocedure. 
Li  the  case  of  Kameshwar  Per  shad  v.  Mun  Bahadur  Singh  (3)  two 
persons  were  sued  for  a  certain  debt.  The  decree  in  the  first  Court 
was  against  both ;  at  the  appellate  stage  it  was  modified  and  a  per- 
sonal decree  for  money  was  made  against  the  Bani^  one  of  the 
defendants,  and  the  suit  was  dismissed  against  the  other,  Bun 
Bahadur  Bingh.  That  decree  was  affirmed  by  the  Judicial 
Committee  of  the  Privy  Council.  Subsequently  the  plaintiff 
ascertained  that  under  a  certain  ekrarnama  executed  by  the  Bani 
in  favour  of  Bun  Bahadur  Singh,  he  had  made  himself  liable  for 
her  debts.    The   decree-holder  thereupon  proceeded  to  execute 

(1)  (1872)  11  B.  L.  R.  149. 
(^  (1880)  X.  L.  B.  12  C«le.  468. 


Digitized  by 


Google 


140  CALCUTTA  SERIES.  [VOL.  XXX. 

1903       the  decree  by  attachment  of  the  property  in  the  hands  of  Run 

R^       Bahadur  Singh.    The  first  Court  held  against  the  claim  of  the 

Pbeshad    decree-holder,  and  on  appeal  to  this  Court  it  was  contended  that 

Jagavnath  the  question  came  within  the  terms  of  clause  (c)^  section  244,  and  was 

^^'       one  which  the  Court  should  have  decided  in  those  proceedings. 

With  reference  to  that  contention,  the  learned  Judges,  who  dealt 

with  the  case,  expressed  themselves  as  follows : — • 

'^Then  as  regards  the  contention  that  the  present  case  comes 
within  clause  (c)  of  section  244,  because  the  respondent  Bun  Baha- 
dur was  a  party  to  the  suit,  it  seems  to  us  that  it  is  not  well 
founded,  because,  although  Bun  Bahadur  was  a  party  to  the 
suit,  no  decree  was  passed  against  him.  He  was  successful.  The 
claim  against  him  was  that  the  property  in  his  hands  was  liable 
as  having  been  previously  hypothecated.  That  was  the  only 
claim  brought  against  him  in  that  suit ;  and  so  far  as  that  claim 
was  concerned,  the  plaintiff's  suit  was  dismissed,  and  theref ore, 
although  he  was  a  party  to  the  suit,  still  the  question  that  has 
arisen  is  not  a  question  relating  to  the  execution  of  the  decree, 
which  was  passed  in  the  suit  in  favour  of  the  plaintifL" 

It  will  be  noticed, that  in  the  law  as  it  stands  at  present, 
to  the  words  "parties  to  the  suit  in  which  the  decree  was  passed" 
in  section  11  of  Act  XX  ITT  of  1861,  the  words  "  or  their  represen- 
tatives "  have  been  added.  And  similarly  after  the  words  relating 
to  the  execution  of  the  decree,  the  words  **  discharge  or  satisfac- 
tion of  the  decree  or  to  the  stay  of  execution  thereof"  have 
been  added.  But  no  change  has  been  made  in  the  principle  and, 
therefore,  what  the  Court  has  to  consider  is,  as  alrejtdy  mentioned, 
whether  there  is  any  dispute  between  the  parties  to  the  suit 
with  respect  to  the  decree  passed  therein  which  relates  to  its 
execution,  discharge  or  satisfaction.  That  is  practically  the 
test  applied  by  the  Privy  Coimcil  and  by  this  Court  in  the  case 
of  Kameshwar  Pershad  v.  Run  Bahadur  8ingh{l)  to  determine 
whether  the  question  at  issue  falls  under  section  244.  Surely  it 
cannot  be  contended  that  a  person,  who  has  ceased  to  be  a  party 
to  the  action  before  the  decree  was  passed  or  who  has  been  dis- 
missed from  the  suit,  and  is  then  no  more  interested  in  the 
execution,  discharge  or  satisfaction  of  the  decree,  should  still  be 

(1)  (1886)  I.L.R.  12Calc.468. 
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oonsidered  subject  to  claase  (c)^  section  244.    What  we  have  to  see       1908 
is,  as  has  been  conceded  by  the-  learned  pleaders  on  both  sides,       ^J][jJ 
whether  the  present  appellants  were  in  anj  waj  affected  by  the     Pubhao 
consent  decree  in  the  mortgage  suit.  Jaoavitatk 

We  have  already  noticed  the  words  by  which  the  appellants 
were  exempted  from  all  liability  in  the  action ;  and  giying  onr 
careful  consideration  to  the  terms  of  the  decree,  we  are  of  opinion 
that  in  substance  it  amounted  to  a  dismissal  of  the  action  as 
against  the  minor  defendants.  In  the  compromise  which  was 
filed,  it  was  alleged  that  the  properties  were  the  separate  and 
self -acquired  properties  of  the  mortgagors,  and  it  was  stated  that 
the  minors  were  in  no  way  liable  for  the  decretal  money.  Their 
liability  was  by  the  terms  of  the  settlement  limited  to  heirship  to 
tiie  mortgagors — a  contingency  which  had  not  arisen.  So  far 
as  the  action  is  concerned,  they  were  in  our  opinion  dis- 
charged ;  and  that  being  so,  it  seems  to  us  that  they  were  not 
parties  to  the  suit  within  the  meaning  of  section  244,  clause  ((?), 
and  that  therefore  no  appeal  lies  to  this  Court  from  the  order 
of  the  Subordinate  Judge.  We  accordingly  dismiss  the  appeal 
with  costs. 

M.  N.  B. 

Appeal  dmuMed. 
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1902  GOLAM  AHAD  CHOWDHRT 

JW^  25.  t'. 

JUDHISTEB  OHUNDEA  SHAHA  * 

SaU^Civa  Froeednre  Code  (Aet  XIV  qf  1882)  9S.  244  and  Sll^Fraud^ 
Execution  ^ooeedinge^^artition^Mortgage. 

After  a  sale  has  been  confirmed,  an  application  to  set  it  aside  for  f rand  is 
maintainable  nnder  s.  244  of  the  Ciyil  Procedure  Code. 

Walharjun  v.  NarKari  (1)  explained. 

A  co-sharer,  who  has  obtained  a  portion  of  the  mortgaged  properties  on  a 
partdtton  after  the  execution  of  a  mortgage  bond  by  the  other  co-sharers  hypothecat- 
ing their  undivided  shares  in  the  said  properties,  and  who  has  been  made  a  party  to 
the  mortgage  suit,  is  a  necessary  party  to  the  execution  proceedings. 

The  sale  of  his  share  of  the  property,  held  in  execution  of  a  decree  obtained 
in  his  presence  upon  the  mortgage  bond,  is  not  a  nullity,  although  he  was  not  made 
a  party  to  the  execution  proceedings;  but  can  be  set  aside  in  a  proceeding  properly 
sst  on  foot  for  that  purpose. 

Earn  Chandra  Mnkerjee  v.  Eanjit  Sit^h  (2)  referred  to. 

The  petitioner,  Golam  Ahad  Ohowdhry  (defendant  No.  6), 
appealed  to  the  High  Court. 

This  appeal  arose  out  of  an  application  to  set  aside  a  sale  by 
one  Golam  Ahad  Ohowdhry  under  ss.  244-311  of  the  Civil 
Procedure  Code. 

The  petitioner  alleged  that  the  decree-holders  in  the  execu- 
tion case  No.  81  of  1895  caused  the  sale  of  his  properties 
to  be  clandestinely  held  without  publication  of  any  sale 
proclamation ;  that  the  decree  in  execution  of  which  the  sale  took 
place  was  not  made  absolute  under  the  provisions  of  the  Transfer 
of  Pwperty  Act  and  the  execution  proceedings  were  illegal ;  that 
the  decree-holders  in  collusion  with  the  serving  peon  caused  the 

*  Appeal  from  Order  No.  289  of  1900,  against  the  order  of  Babu  Chandra 
Kanta  Boy,  Subordinate  Judge  of  Backeigunge,  dated  the  12th  of  May  1900. 

(1)  (1900)  I.  L.  B.  26  Bom.  887.  (2)  (1899)  I.  L.  B.  27  Calc.  242. 
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notices  to  be  concealed  and  without    service    in    due    manner       igoa 
fraudulently   brought  to   sale  the  properties  of  the    j^dgi^®^**  qolaiTahad 
debtors  worth  not  less  than  Rs.  50,000  and  themselyes  purchased  Chowdhst 
the  same  for  Us.  7,332 ;  that  by  the  said    execution  sale    no  Judh/stir 
property  could  be  sold  other  than  what  fell  into  the  share  of  the    ^|^^^*a 
original  debtor  upon  partition  of  the  right  which  the  original 
debtor  had  in  the  mortgaged  properties  and  which  was  divided 
amongst  the  co-sharers  by  an  ekrarnama  before  the  institution 
of  the  mortgage  suit  by  the  plaintiffs. 

It  appeared  that  two  persons,  Nurunissa  Khatum  and 
Momtazuddin  Mahommed  Chowdhry,  executed  a  mortgage  bond  in 
favour  of  one  Judhister  Shaha  and  others  on  the  20th  Sravan 
1287  B.S.,  whereby  Nurunissa  Khatum,  who  was  interested  to 
the  extent  of  1  anna  and  5  gandas,  as  one  of  the  several 
oo-sharers  in  between  600  and  700  parcels  of  land,  mortgaged 
her  undivided  interest  therein,  her  co^bUgor  joining  in  the  bond 
on  his  personal  security.  Subsequently  by  an  ekrar  the  co-sharers 
partitioned  the  property,  and  under  the  partition  the  petitioner 
became  exclusively  entitled  to  a  large  number  of  the  parcels 
affected  by  the  mortgage.  In  the  year  1887  the  mortgagees 
brought  a  suit  upon  the  said  mortgage  bond  against  the  mortgagors 
as  well  as  the  remaining  co-sharers  in  the  property.  The 
petitioner  was  made  the  fifth  defendant  in  the  suit.  The  plaintiffs 
in  the  plaint  alleged  that  a  partition  had  been  made  of  the 
mortgaged  properties  between  Nurunissa  Khatum,  defendant 
No.  1,  and  the  defendants  Nos.  3  to  7,  by  virtue  of  an  ekrar 
which  they  claimed  to  be  invalid,  and  asked  for  a  mortgage 
decree  in  the  terms  provided  for  in  the  Transfer  of  Property  Act, 
but  did  not  ask  for  any  relief  specifically  in  respect  of  the  ekrar. 

On  the  5th  February  1887,  the  Court  passed  a  decree  in  the 
terms  prayed  for,  and  on  the  23rd  May  1888,  the  decree  was  made 
absolute.  This  decree  was  executed  against  the  defendants 
Nos.  1  and  2  or  their  representatives  only,  without  making  the 
petitioner,  defendant  No.  5,  a  party  to  any  of  the  proceedings. 
On  the  25th  November  1895,  the  mortgaged  properties,  with 
one  or  two  exceptions,  were  sold  and  were  purchased  by  the 
decree-holders,  the  sale  being  confirmed  on  the  20th  January  1900. 
Subsequently  another  of  the  mortgaged  properties  was    sold  in 
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1902       exeoution  of  the  deoree  and  was  purchased  by  the  deoree-holders. 

GolaiTahad -^^^^  obtaining  a  eale    certificate    in  respect    of  this   property 

CuowDHEY  purchased  at  the  second  sale,  the  decree-holders  executed  a  con- 

JuDHiBTBB  yeyance  on  the  29th  NoYember  1897  to  one  Borwar  Jan  of  all  the 

Shaha.     properties,  purchased  by  them  at  the  above-mentioned  sales,  and 

they  also  assigned  the  decrees  to  Messrs.  Gkrth  and  Weatherall, 

as  trustees  for  the  said  Sorwar  Jan.    On  the  22nd  January  1900, 

two  days  after  the  confirmation  of  the  sale  which  took  place  on 

the  2dth  November  1895,  the  present  application  was  made  by 

defendant  No*  5  for  setting  aside  the  said  sale. 

The  learned  Subordinate  Judge  rejected  the  application 
without  dealing  with  the  question  of  the  validity  of  the  sale  or 
disposing  of  the  charges  of  fraud  brought  by  the  applicant  against 
the  decree-holders,  but  at  the  same  time  declared  that  the  sale 
must  be  ineffectual  in  affecting  the  petitioner's  right,  if  he  had 
any. 

Dr.  AshutoBh  Mocker jee  and  Bahu  Surendra  Nath  Chtha  tor 
the  appellant. 

Mr.  J.  T.  Woodroffe  (Advocate-Oeneral)  and  Babu  Dtoarka 
Nath  ChuckerbuUy  for  the  respondents. 

Bzui  AVD  BmsTT  J  J.  This  appeal  is  against  an  order  of 
the  Subordinate  Judge  of  Barisal,  dated  the  12th  May  1900, 
refusing,  on  the  application  of  the  appellant,  to  set  aside  a  sale 
held  in  execution  of  a  decree. 

The  application  was  made  under  the  following  circumstances, 
so  far  as  we  have  been  able,  from  the  somewhat  scanty  materials 
at  our  disposal,  to  ascertain  them.  On  the  20th  Srabun  1287,  two 
persons,  Nurunissa  Ehatum  and  Momtajmddin  Chowdhry,  who 
may  conveniently  be  referred  to  as  the  mortgagors,  executed  a 
bond  to  the  respondents,  whereby  the  former,  who  was  interested  to 
the  extent  of  1  anna  5  gandas,  as  one  of  several  co-sharers  in 
between  600  and  700  parcels  of  land,  mortgaged  her  undivided 
interest  therein  to  secure  the  repayment  of  a  sum  of  Bs.  11,000, 
her  co-obligor  joining  in  the  bond  on  his  personal  security.  Subse- 
quently by  an  ekrar^  the  date  of  which  does  not  appear,  the 
co-sharers  partitioned  tlie  property,  and  under  the  partition  the 
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appellant  became  exolusiYdy  entitled  to  a  large  number  of  the       1902 
parcels  affected  by  the  mortgage.  Oolim  ahid 

In  the  year  1887,  the  mortgagees  sued  in  the  Court  of  the  Chowdhbt 
Subordinate  Judge  of  Barisal  for  the  enforcement  of  their  mort-  Judhibtib 
gage,  making  the  mortgagors,  as  well  as  the  remaining  co-sharers  suaha. 
in  the  property,  defendants  to  the  suit.  The  present  appellant 
was  the  fifth  in  the  array  of  defendants.  In  the  sixth  paragraph 
of  the  plaint,  the  following  passage  occurs : — *'  After  the  execution 
of  the  mortgage,  the  defendants  Nos.  3  to  7  and  the  defendant  No.  1 
having  executed  an  ekrary  which  it  was  not  within  their  power  to 
do,  the  defendants  Nos.  3  to  7  have  made  a  division  of  and  taken  the 
mortgaged  properties.  As  this  is  invalid,  the  defendants  Nos.  3  to  7 
have  been  made  parties,  so  that  the  suit  may  be  tried  in  their 
presence."  The  plaint  concludes  with  the  usual  prayers  for  a 
decree  for  the  amount  claimed ;  for  a  declaration  that  the  properties 
subject  to  the  mortgage  were  liable  for  the  amount  decreed ;  and 
for  realization  of  the  decretal  amount  by  sale  of  the  mortgaged 
properties  as  well  as  from  the  mortgagors  personally.  No  relief 
was  asked  for  specifically  in  respect  of  the  ehrar. 

The  suit  was  not  defended  by  the  ^^  co-sharer  "  defendants,  and 
on  the  6th  February  1887,  the  Court  made  its  decree  substantially 
in  the  terms  of  the  prayers  contained  in  the  plaint.  On  tbe  23rd 
May  1888,  this  decree  was  made  absolute.  There  were  afterwards 
numerous  applications  for  execution,  to  which  it  is  xmnecessary 
to  refer  more  particularly,  but  on  the  25th  November  1895,  the 
mortgaged  properties,  with  one  or  two  exceptions,  were  brought  to 
sale  on  the  application  of  the  decree-holders  in  execution  of  their 
decree,  and  were  purchased  by  them.  The  sale  was  not,  however, 
then  confirmed.  In  the  following  year  a  further  application  for 
sale  was  made,  and  another  of  the  mortgaged  properties  was  brought 
to  sale  and  was  also  purchased  by  the  decree-holders.  Then  we 
are  informed  that  on  the  i^3rd  November  1897  the  decree-holders 
assigned  their  decree  to  two  gentlemen,  Messrs.  Gturth  and  Weath- 
erall,  as  trusteesf  or  a  person  named  Sorwar  Jan,  and  on  the  samedate 
executed  a  conveyance  to  Sorwar  Jan  himself  of  aU  the  properties 
purchased  by  them  at  the  above-mentioned  sales.  In  respect  of 
the  property  purchased  at  the  second  sale,  a  sale  certificate  had 
then  been  issued.  But  the  sale  of  the  properties  comprised  in  the 
earlier  sale  had  not  up  to  the  date  of  the  conveyance  to  Sorwar  Jan 
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1902  been  oonfinned,  and  the  decree-holders  acooiTdingly  oovenanted 
CJoLAM  ahad  ^tt  tini  that,  on  his  paying  the  necessary  expenses,  they  would 
Chowdhet  ^^^  j^Yie  steps  requisite  for  the  purpose  of  procuring  sale  certificates 
JiTDHisTBB  in  respect  of  these  properties.  This,  however,  was  not  done  until 
Shaha.  the  20th  January  1900.  All  the  proceedings  referred  to  above 
were  prosecuted  by  the  decree-holders  as  against  Momtazuddin 
Ghowdhry  and  Nurunissa  Khatum,  the  mortgagors,  and  after 
the  death  of  the  latter,  as  against  her  representatives;  neither 
the  appellant  nor  any  of  the  remaining  co-sharere  in  the  mort- 
gaged properties  having  received  notice  of  them,  or  been  made 
parties  to  them,  and  it  is  on  this  ground  mainly  that  the  appellant 
now  calls  in  question  the  validity  of  the  sale  of  the  25th  November 
1895.  His  application  to  the  Subordinate  Judge^  which  was  filed 
on  the  22nd  January  1900,  two  days  after  the  confirmation 
of  the  sale,  was  preferred  under  the  provisions  of  sections  244  and 
311  of  the  Code  of  Civil  Procedure,  his  case,  stated  generally, 
being  that  the  suit  on  the  mortgage  and  all  the  subse- 
quent proceedings  in  execution  were  fraudulently  kept  from 
his  knowledge  by  the  decree-holders ;  that  it  was  only  some  few 
days  prior  to  the  date  of  his  application  that  he  came  to  know 
either  of  the  suit  or  the  sale  in  execution,  and  that  the  sale  was 
invalidsn  consequence  of  his  not  having  been  made  a  party  to  the 
proceedings  in  execution.  He  also  sought  to  impugn  the  sale  on 
the  ground  that  the  decree-holders  were  not  entitled  to  bring  to 
sale  any  of  the  properties  save  those  which  fell  to  the  lot  of 
their  mortgagor  under  the  partition  effected  by  the  ekrar.  The 
learned  Subordinate  Judge  rejected  the  application  without^ 
however,  dealing  with  the  question  of  the  validity  of  the  sale  or 
disposing  of  the  charges  of  fraud  brought  by  the  applicant  against 
the  decree-holders.  At  the  same  time,  he  declared,  on  the 
authority  of  Bam  Chandra  Mukerjee  v.  BanjU  8ingh{l)j  that  the 
sale  could  not  affect  the  right  of  the  appellant  in  any  way,  as, 
notwithstanding  the  partition,  he  had  not  been  made  a  party  to  any 
of  the  execution  proceedings.  Both  parties  appealed  to  this  Court 
against  this  order.  The  appeal  of  the  decree-holders  has  been 
dismissed,  and  we  are  not  now  concerned  with  it ;  that  of  the  fifth 
defendant,  which  is  now  before  us,  raises  the  question^  whether,  in 
view  of  the  circumstances  set  forth  above,  the  sale  of  the  25th 

(1)  (1899)  I.  L.  R.  27  Calc.  242. 
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November  1896  caa  stand  good-    It  is  conceded  that  the  Subor-       1902 
dinate  Judge  had  not  authority,  irithout  setting  aside  the  sale,  to  golamAhad 
make  the  declaration  contained  in  his  order,  the  practical  efEect  of  Chowdhby 
which  is  to  render  the  sale  nugatory  in  so  far  as  the  property  Judhistbb 
allotted  to  the   appellant  on  the  partition  is  concerned,  but  it  is      Shaha. 
contended  that  the  sale  is  bad,  and  ought  to  be  vacated,  because  the 
appellant  was  not  made  a  party  to  the  proceedings  in  execution 
under  which  his  property  was  sold,  and  further,  that  if  this  is  not 
so,  the  sale  ought  to  have  been  set  aside  on  the  other  grounds  set 
forth  in  the  appellant's  petition. 

Before  considering  these  questions,  it  may  be  well  to  refer  to 

an  objection  raised  by  the  respondent's  learned   counsel  to  the 

competency  of  the  application  made  by  the  appellant  to  the  Lower 

Court.    It  was  said  that  the  sale  having  been  confirmed,  the 

appellant's  remedy  was  not  by  an  application  under  section  244  or 

311  of  the  Code,  but  by  suit,  and  reference  was  made  in  support 

of  this  contention  to  Mallear jun  v.  NarharUX).    Their  Lordships 

there,  no  doubt,  indicate  a  suit  as  a  means  by  which  the  sale,  in 

execution  then  in  question  might  have  been  set  aside.    They  say : 

'^  It  may  be  that  the  plaintiffs  could  unite  a  suit  to  set  aside  with 

one  toredeem,  and  that  the  defendants'  anticipatory  plea  of  misjoinder 

would,  if  tried,  have  been  overruled,"  and  agedn  later  on  in  their 

judgment :  *'  But  if  the  sale  is   a  reality  at  all,  it  is  a  reality 

defeasible  only  in  the  way  pointed  out  by  law,  and  it  seems  to 

their  Lordships  that  the  case  must  fall  either  within  section  311 

of  the  Code  or  within  article  12  (a)   of  the  Limitation  Act  of 

1877."    Their  Lordships  were,  however,  dealing  with  a  sale  which 

was  impeachable  on  the  ground  solely  of  an  irregularity,  and  in 

such  a  case,  no  doubt,  the  remedy  of  the  person  whose  property 

had  been  sold  WQuld,  prior  to  confirmation,  be  by  an  application 

imder  section  311,  or  after  confirmation  by  a  suit  governed  by 

article  12  (a)  of  the  Limitation  Act.     But  there  is  nothing  in  the 

judgment  to  indicate  that  their  Lordships  had  in  contemplation 

the  case  of  a  party  to  the  suit  seeking  after  confirmation  to  set 

aside  a  sale  on  the  ground  of  fraud,  or  to  suggest  that  in  the  view 

of  their  Lordships  he  would  be  precluded  from  applying  to  the 

Court  imder  the  provisions  of  section  244  of  the  Code.    It  is, 

(1)  (1900)  I.  L.  B.  26  Bom.  837. 
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1902        moreover,  to  be  borne  in  nund  that  the   question  whether  the 
GolamAhad  app^UaJit  in  the  present  ease  is  still  entitled  to  apply  under  section 
CnowDHBY  311  has  yet  to  be  decided- 

Vm 

JuDHisTBB         There  was  another  objection  taken  by  the  learned  counsel  to 
Chundba 
Shaha.      the  effect  that  the    proper  parties  were   not  before  the  Court, 

inasmuch  as  Messrs.  G-arth  and  Weatherall,  who  had,  by  assignment 
of  the  decree  to  them,  become  the  decree-holders,  were  omitted, 
while  Sorwar  Jan,  as  the  purchaser  of  the  properties  from  the  auc  • 
tion-purchasers,  was  also  a  necessary  party.  It  was  abo  said  that 
some  of  the  co-sharers  in  the  property,  who  ought  to  have  been 
joined,  had  also  been  omitted.  We  think,  however,  that  the  objec- 
tion is  not  one  to  which  we  can  give  effect,  for,  in  the  first  place, 
the  respondents  appeared  on  the  record  in  the  character  both  of 
decree-holders  and  auction-purchasers;  nor  is  it  suggested  that 
the  appellant  was  aware,  at  the  time  when  he  made  his  applica* 
tion,  either  of  the  assignment  of  the  decree  to  Messrs.  Ghurth  and 
Weatherall,  or  of  the  sale  to  Sorwar  Jan,  and  with  respect  to  the 
soHsalled  co-sharers,  some  of  these  persons  have,  we  are  informed, 
in  point  of  fact  been  made  parties.  But  assuming,  which  may  be 
doubtful,  that  a  co-sharer  oaxmot  properly  question  an  execution 
sale  without  bringing  in  all  his  co-sharers  in  the  property  sold, 
the  appellant  is  the  exclusive  owner  of  the  property  affected  by 
the  present  application,  while  the  other  persons  interested  in  the 
properties  sold  have  applied,  as  well  as  the  applicant,  to  have  the 
sale  set  aside,  and  their  applications  both  in  the  Lower  Court  and 
here,  have  been  treated  virtually,  as  if  they  had  been  consolidated. 
The  objection,  moreover,  so  far  as  it  appears,  was  not  taken  in  the 
Court  below,  where  any  defect  of  parties,  if  such  existed,  might 
have  been  rectified. 

Turning  now  to  the  main  question.  It  was  contended  on  behalf 
of  the  appellant  that  the  Court  below  having  found  that  certain  of 
the  properties  sold  had  been  allotted  exclusively  to  the  appellant 
under  the  partition,  and  that  he  had  not  been  made  a  party  to  any 
of  the  proceedings  in  execution,  it  ought  to  have  set  aside  the  sale. 
The  contention  of  the  respondents,  on  the  other  hand,  was  that  the 
effect  of  the  decree  in  the  mortgage  suit  to  which  the  appellant 
was  a  party,  was  either  to  establish  that  there  never  had  been  a 
partition,  or,  if  there  had  been,  then  that  it  wa3  ineffectual  as 
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against  the  respondents ;  that  the  decree  relegated  the  parties  to        1908 
the  position  which  they  occupied  when  the  mortgage  was  exe-  Ck>LiM  aha© 
cated,  and  that  the  appellant,  therefore,  being  a  stranger  to  the   Chowdmt 
mortgage,  was  not  entitled  to  redeem  or  to  assert  any  interest  in  Jitdhistib 
the  property  sold,  which  was  the  property  subject  to  the  mortgage.      Shj^!!^ 
This,  howeyer,  we  think  is  hardly  a  true  representation  of  the 
effect  of  the  decree,  or  of  the  relations  of  the  parties.    We  have 
not  the  judgment  of  the  Court  in  the  mortgage  suit  before  us, 
and  we  are  unable,  therefore,  to  say  whether  there  was  any  refers 
ence  in  it  to  the  partition.     But  looking  to  the  plaint  in  the  suit 
and  the  decree,  we  think  that  what  was  sought  by  the  former 
was  a  declaration  that  the  mortgagees  were  entitled,  notwithstand- 
ing the  partition,  to  have  recourse  to  the  undivided  share  of  their 
mortgagor  in  all  the  proi>erties  which  had  been  mortgaged   to 
them.    They  did  not  seek,  and,  so  far  as  the  decree  discloses,  they 
did  not  obtain,  a  declaration  that  the  partition  was  invalid,  and  if 
in  point  of  fact  the  partition  had  taken  place,  it  is  not  easy  to 
perceive  by  what  authority  the  Court  could  in  that  suit  have 
made  such  a  declaration,  unless  it  had  been  established  that  the 
partition  had  been  brought  about  in  fraud  of  the  mortgagees. 
But  the  fact  of  the  partition  was  admitted  in  the  plaint,  and  it 
was  not  suggested  that  it  was  in  any  way  affected  by  fraud;  all 
that  was  asseited  with  regard  to  it  was  that  it  was  not  within  the 
power  of  the  co-sharers  to  effect  it — a  proposition  which  was  unten- 
able.   The  fact  of  the  partition  being  admitted,  the  only  question 
between  the   appellant  and  the    mortgagees,    had   the  former 
defended  the  suit,  would  have  been  whether  the  mortgagees  could 
resort  to  the  properties  which,  on  the  partition,  had  been  allotted 
to  him.    He  might  then  most  probably  have  successfully  contend- 
ed that  they  oould  not  do  so.    But  by  failing  to  contest  the 
suit,  he  did  not  lose  the  exclusive  interest  in  those  properties, 
which  resulted  ffom  the  partition.    The  only  consequence  which 
followed  was  that  a  decree  went  against  him  declaring  the  right 
of  the  mortgagees  to  proceed  against  property  which  had  become 
his  to  the  extent  of  the  interest  therein  originally  belonging  to 
their  mortgagor,  or,  to  put  it  otherwise,  that  on  the  partition  he 
took   the  properties  allotted  exclusively  to  him,  subject,  to  the 
ezt^it  of  the  interest  previously  belonging  to  the  mortgagor,  to 
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1902       the  mortgage.    The  effect  of  the  partition  was  to  extinguish  as 
GolaiTahad  ^®t^^ii  the  mortgagor  and  the  appellant  the  interest  of  the 
Chowdhby  former  in  the  property  allotted  to  the  latter;  so  that  the  posi- 
JuDHisTEB   tion  of  the  appellant  thereafter  bore  a  close  analogy  to'  that  of  a 
Shaha.     purchaser  of  the  equity  of  redemption  in  mortgaged  property,  who, 
by  the  purchase,  becomes  the  owner  of  the  property,  but  subject 
to  the  mortgage,  and  the  decree  did  nothing  to  alter  this  state  of 
things.    It  may  be,  as  was  contended  by  the  learned  Advocate- 
General,  that  the  appellant  has  now  no  right  of  redemption;  but 
assuming  that  to  be  so,  it  is  merely  a  consequence  of  the  decree 
haying  been  made  absolute,  not  a  result  flowing  from  the  original 
decree,  or  decree  nisi,  in  the  suit.    He  might,  as  an  owner  of  the 
property,  have  come  in  at  any  time  and  redeemed  the  mortgage, 
until  his  right   of    redemption  was  extinguished  by  the  order 
absolute  for  sale.    But  the  mere  extinction  of  the  right  of  redemp- 
tion does  not,  we  think,  aSect  the  question  now  before  us,  for  a 
mortgagor  whose  property  has  been  sold,  under  a  decree  absolute 
on  the  mortgage,  may  come  in  and  question  the  yalidity  of  the 
sale,  although  his  right  to  redeem  may  hare  been  long  since 
extinguished  by  the  decree,  and,  if  he  may  do  so,  the  person  to 
whom  he  has  transferred  his  interest  may,  we  think,  do  the  same. 

The  next  question,  therefore,  appears  to  be  whether,  as  the  owner 
of  the  property  sold,  the  appellant  ought,  under  the  circumstances 
of  the  present  case,  to  have  been  made  a  party  to  the  proceedings 
subsequent  to  the  order  absolute  for  sale,  and  if  that  question  is 
to  be  answered  in  the  aflSrmative,  what  is  the  effect  of  his  not 
having  been  made  a  party  ?  It  was  contended  for  the  appellant, 
on  the  authority  of  Bam  CJ^andra  Mukerjee  v.  Jianjii  Singh  (1) 
that  he  was  a  necessary  party,  and  that  the  effect  of  his  not  having 
been  made  a  party  was  to  invalidate  the  sale.  The  respondent's 
answer  was  that  he  was  not  a  necessary  party,  it  being  sufficient 
that  the  mortgagors  were  before  the  Court,  and  that,  even  if  he 
was  a  necessary  party,  the  omission  to  join  him  did  not  affect  the 
validity  of  the  sale.  In  support  of  the  latter  position  the  learned 
Advocate-General  relied  upon  Malkarjun  v.  Narhari{2)y  which  he^ 
moreover,  contended,  had  in  effect  overruled  iZaw  Chandra  Sfukerjee 

V.  Banjii  8ingh{i). 

(1)  (1809)  I.  L.B.  27  C«ao.  24^  (2)  (1900)  I.  L.  R.  25  Bom.  837. 
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In  the  latter  caee  the  plaintffi  Bned  for  a  declaration  d  his  title  leos 
to  and  possession  of  certain  inunoyeable  property  in  the  character  qolax  ahad 
either  of  shebait  of  an  idol  or  as  the  rightful  heir  of  one  Kumar  Chowdhbx 
Ram  Chand  and  his  widow  Rani  Annadamoye.  The  property  in  Jitdhistib 
question,  it  was  said,  had  been  dedicated  to  an  idol  by  Kumar  Shaju. 
Ram  Ghand,  but  it  was  held  in  this  Court  that  the  dedication  was 
fictitious.  The  plaintiff  was,  howeyer,  held  to  be  the  lawful  heir  of 
Kumar  Ram  Chand  and  of  Rani  Anandamoye.  The  property  had 
come  after  the  death  of  Kumar  Ram  Chand  and  of  a  lady,  who 
had  held  it  for  her  maintenance,  into  the  possession  of  Rani 
Annadamoye  as  the  widow  of  Kumar  Ram  Chand.  After  her 
death  it  was  brought  to  sale  in  execution  of  a  decree  obtained 
against  Rani  Annadamoye,  after  the  substitution  for  her  in  the 
execution  proceedings  of  one  Hari  Singh,  the  son  of  Sri  Narain 
Singh,  the  latter  of  whom  claimed  to  be  the  adopted  son  of  Kumar 
Ram  Chand.  The  adoption,  however,  was  invalid,  and  Hari  Singh 
was  not  the  heir,  either  of  Rani  Annadamoye  or  of  her  husband. 
The  property  was  purchased  at  the  sale  in  execution  by  the 
defendant.  In  these  circumstances  it  was  held  that  the  sale 
could  not  affect  the  plaintiff's  rights,  and  the  Court  accordingly 
gave  him  a  decree  for  possession.  In  the  course  of  their  judg- 
ment the  learned  Judges  say: — "It  was  urged  for  the  re- 
spondent by  way  of  cross-objection  that  the  Court  below 
was  wrong  in  holding  that  the  proceedings  in  execution  were 
rightly  taken.  We  think  this  contention  .of  the  respondent  is 
valid.  The  property  not  being  debtdtevy  Sri  Narain  Singh  not 
being  the  validly-adopted  son  of  Kumar  Ram  Chand,  and  the 
plaintiff  being  by  the  Hindu  law  of  the  Benares  school,  which 
governs  the  parties,  the  heir  of  Kumar  Ram  Chand  and  of  Rani 
Annadamoye,  any  proceedings  in  execution  bk  the  absence  of 
the  plaintiff  and  on  the  substitution  of  Sri  Narain  Singh  or  his 
son  as  the  legal  representatives  of  Rani  Annadamoye  must  be 
ineffectual  as  affecting  the  plaintiff's  right."  It  was  (m  this 
passage  that  reliance  was  placed  for  the  appellant,  and  the 
principle  upon  which  it  proceeds,  if  applicable  to  a  case,  where  the 
question  is  as  to  the  due  repres^itation  of  the  estate  of  a  deceased 
person,  would  certainly  seem  to  apply  equally  to  a  case  where  the 
owner  of  the  property  sold,  has  not  been  made  a  party  to  the 
proceedings  in  execution. 
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1902  In  McUkarjun  v.  Narhari  (1)  the  suit  was  for  the  redemption 

GolamAhad  ^f  mortgage  and  was  instituted  in  the  year  1887  by  the  heirs  of 
Chowdhby  \\^q  mortgagor.  The  defence  was  that  in  a  suit  instituted  against 
JT7DHISTBK  tho  mortgagor  by  a  creditor  a  decree  was  obtained,  in  execution  of 
Shaha.  which  the  mortgagor's  interest  in  the  mortgaged  property  was 
brought  to  sale  and  purchased  by  the  defendant  (the  mortgagee)  in 
1880,  who  afterwards  in  the  same  year  obtained  possession  and  had 
ever  since  continued  in  possession.  The  plaint  was  silent  about  the 
execution  sale,  but  in  the  written  statement  it  was  suggested 
that  the  plaintiffs  might  possibly  contend  that  the  sale  was  illegal, 
because  it  took  place  without  the  plaintiffs  being  joined  in  the 
certificate  as  heirs.  It  was,  however,  pleaded  that  the  daim  for 
redemption  could  not  be  maintained,  unless  a  suit  were  brought 
to  set  aside  the  execution  sale.  Their  Lordships  gave  effect  to 
this  plea,  holding  that,  although  the  omission  to  serve  notice  of 
the  proceeding  in  execution  on  the  legal  representative  of  the 
judgment-debtor  was  a  serious  irregularity,  sufficient  by  itself 
to  entitle  the  plaintiffs  to  vacate  the  sale,  and  although  the  Court 
executing  the  decree  had  made  a  ^^  sad  mistake"  as  to  the  person, 
whom  it  treated  as  the  representative  of  the  judgment-debtor, 
the  sale  nevertheless  was  not  held  without  jurisdiction,  and 
was  therefore  valid  and  binding  upon  the  plaintiffs  who,  without 
having  it  set  aside,  could  not  redeem  the  property. 

It  may  perhaps  be  difficult  to  reconcile  this  decision  with  the 
case  of  Ram  Chandra  Mukerjee  v.  Ranjit  Singh{2),  But,  at 
all  events,  it  can  aid  the  respondents  only  in  so  far  as  it  shows 
that  the  sale  now  in  question  was  not,  in  consequence  of  ilie 
omission  to  join  the  appellant  in  the  proceedings  in  execution,  a 
nullity.  The  Subordinate  Judge  has  no  doubt  treated  the  sale 
gud  the  appellant's  interests  in  the  property,  as  a  nullity  and,  in 
doing  so,  we  think,  on  the  authority  of  Malkarjan  v.  Narharii})^ 
he  was  wrong.  But  that  case  did  not,  as  need  hardly  be  pointed 
out,  decide  that,  because  a  sale  is  not  a  nullity,  it  cannot  be  set 
aside  in  a  proceeding  properly  set  on  foot  for  that  purpose.  Here 
the  appellant  has  applied  in  the  manner  prescribed  by  law  to 
have  the  sale  set  aside,  and  his  application  was  founded  not  only 

(1)  (1900)  L  L.  R.  25  Bom.  837.  (2)  (1899)  I.  L.  R.  27  Calc.  242. 
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on  the  proyiflions  of  seotion  311,  but  on  those  also  of  section  244  of  1909 
the  Oode.  Ordinarily,  no  doubt,  the  provisions  of  the  former  section  qolaiTIhad 
can  be  availel  of  only  when  the  sale  has  not  been  confirmed,  and  Chowdhet 
within  the  period  of  thirty  days  from  the  date  of  sale  which,  it  Jtohisti* 
is  true,  in  the  present  instance,  had  expired  long  before  the  appel-  shaha. 
lant's  application  was  made.  But  if  the  right  of  the  appellant 
to  apply  under  the  section  was  concealed  from  him  by  the  fraud 
of  the  respondents,  he  would,  by  the  operation  of  section  18  of  the 
Ldmitation  Act  and  notwithstanding  the  confirmation  of  the  sale, 
have  thirty  days  within  which  to  make  his  application  from  the 
date  on  which  the  fraud  first  became  known  to  him.  In  his 
petition  to  the  Lower  Court  he  plainly  enough  sets  up  a  case 
against  the  respondents  of  fraudulent  concealment,  and  alleges 
that  he  had  in  consequence  no  knowledge  either  of  the  original 
suit  or  of  the  auction  sale,  until  five  days  before  the  date  on  which 
he  presented  his  application.  If  this  had  been  made  out,  he 
would  have  been  entitled  to  the  benefit  of  the  section,  assuming 
of  course  the  fuldlment  of  the  conditions,  which  the  section  pre- 
scribes. At  all  events  he  would  have  been  entitled  to  come  in 
and  question  the  sale  on  the  ground  of  the  irregularity  complained 
of,  and  to  which,  tn^er  alia^  it  may  be  added  he  attributes  in  his 
petition  a  very  serious  loss  on  the  -tale  of  the  property.  In  con- 
sequence, however,  of  the  manner  in  which  the  case  has  been  dealt 
with  in  the  Court  below,  none  of  these  questions  has  been  gone 
into,  and  the  materials  are  not  before  us  to  enable  us  to  express 
any  opinion  upon  them.  There  are  also,  in  addition  to  the  irreg- 
ularity, considered  merely  as  such,  in  the  conduct  of  the  sale 
proceedings,  the  allegations  of  fraud  contained  in  the  petition 
upon  which  the  appellant  founded  his  case  under  section  244  of  the 
Code,  which  likewise  have  not  been  dealt  with  by  the  Lower  Court. 
These  are  independent  of  the  other  branch  of  the  case  and 
would,  if  established,  have  entitled  the  appellant  to  have  the  sale 
set  aside.  He  has  not,  however,  as  would  appear  in  consequence 
of  the  view  taken  by  the  Lower  Court  which,  though  favourable 
to  him,  was  erroneous,  had  an  opportunity  of  placing  his  case  before 
it,  and  we  think  that  such  an  opportunity  should  now  be  afforded 
him.  We  aooordingly  set  aside  the  order  appealed  against  and 
remand  the  case  to  the  Court  below  for  retrial.  The  costs  in 
this  Court  will  abide  the  result. 

11 
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1902  Sinde  the  ttbove  Was  written,  we  have  been  asked  by  the 

GolaiTahad  l®^^®d  Advocate-General  to  consider  the  effect  of  Nett  Lall  Sahoo 

CnowDHEY    V.  Sheikh  Kareem  BuxiX)^  which    was  not  cited  at  the  hearing, 

JoDHisTKB  upon  the  position  of  the  appellant.     We  have  done  so,  but  we  do 

^RkRk^    not  think  there  is  anything  in  the  case,  which  should  lead  us  to 

modify  out  judgment. 

(1)  (ISee)  I.  L.  B.  28  Calc.686. 
8.  C.  G. 

Appeal  alhtced.     Case  remanded. 
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FULL  BENCH. 


KEISHNA  KAMINI 
ABDUL  JUB3AB  ♦ 

Jmrisdietiou — "Parties  concerned  in  such  diepuUf"  meaning  of^Addiiion  qf 
partim  during  proeeedinge,  effect  cf^Freeh  prooeedinge,  if  meeeeeennf^OwM' 
9Mn  to  add  neeeeearff  partiee^^Dispute  as  to  eeparate  plote  qf  land — Separate 
proeeedimge,  {f  neeeeearg — Criminal  Prooednro]]  Qod^  (A$t  V  qf  1898J, 
#.  146, 

Proceeding!  under  •.  145  of  the  Criminal  Procednre  Code  are  not  without 
jnriedietion  heauise  the  Magietrate  on  inforaiatiou  hefofe  him  hat  made  parties 
thereto  only  thoee  aetnally  in  diepnte  and  likely  to  canae  a  breach  of  the  poac«« 
although  it  is  bronght  to  l|is  notice  that  another  party  if  interested  in  the  subject- 
matter  of  the  dispnte,  nor  is  the  Magistrate  boond  to  stay  such  proceedings. 

The  words  ''parties  concerned  in  sach  dispute"  are  intended  to  indicate  all 
persons  claiming  to  be  in  possession  at  the  time  of  the  initial  orders  under  cl.  (1), 
s.  146  of  the  Code. 

A  cinm  merely  to  a  right  to  possession,  as  distinguished  from  a  claim  to  be  in 
pessessien,  would  be  outside  the  scope  of  the  inquiry. 

Where  theie  has  been  an  addition  of  a  partg^  after  the  initiation  of  the 
proeeedings,  tiiere  is  no  necessity  for  fresh  proceedings,  if  the  party  added  was 
concerned  originally  in  the  dispute,  which  is  the  foundation  of  the  proceedings. 

T7p  to  the  time  the  inquiry  begins,  parties  may  be  added.  If  they  are  added 
after,  it  is  an  irregularity,  but  it  is  not  necessary  to  initiate  fresh  proceedings, 
although  evidence  previously  taken  ought,  if  the  parties  added  require  it,  to  be 
again  taken  in  their  presence. 

Broceedings  under  s.  145  are  not  without  jurisdiction,  because  some  persos 
clslming  possession  in  some  way  of  the  lands  or  a  portion  of  the  lands  in  dispute 
has  not  been  made  a  party,  he  not  being  one  of  the  parties  in  the  dispute  Ukely 
to  cause  a  breach  of  the  peace,  so  far  as  appeared  to  the  Msgistrate ;  such  person 
not  himng  ajy^Mared  and  raised  any  objection. 

*  Fall  Bench  Reference  in  Criminal  Revision  No.  780  and  Ko.  834  of  1901. 
Full  Bench :  Sir  Henry  T.  Prinsep  (Chief  Justice,  t^.),  Mr.  Justice  B#neij«e» 
Mr.  Jostioe  Hill,  Mr.  Justice  Brett,  Mr.  Justice  ^eaderson. 


i9oa 


Jans  18, 18, 
16,17; 
Julg  21. 
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Proceedingt  under  •.  145  ai«  not  without  jorifdiction  because  eome  of 
the  partiee  are  concerned  only  with  poieeesion    of   a   portion  of  the  lands    in 

Kbishka     diwmte. 
Kaxiki 

V,  Frotap  Narain  SUiffl  v.  Rafendra  Narain  S\ngh{X)  dedared  obsolete. 

Abdul 

JVBBAB. 

Euj^s  were  obtained  in  the  two  cases  No.  730  of  1901  and 
No.  834  of  1901. 

The  facts  of  case  No.  730  of  1901  were  as  follows: — 

In  March  1899  the  Subdivisional  Officer  of  Tangail  instituted 
proceedings  under  s.  145  of  the  Code  of  Criminal  Procedure, 
with  regard  to  chur  Bilsa,  making  Brojendro-  Kumar  Roy 
Chowdhry  the  first  party  and  Hari  Dass  Sanyal  the  second 
party,  and  on  the  21st  October  1899  an  order  was  passed 
maintainiDg  Brojendro  Kumar  Boy  Chowdhury  in  possession 
of  the  said  chur.  Subsequently  the  said  officer,  on  a  report 
submitted  by  the  police,  took  proceedings  to  keep  the  peace, 
and  in  January  1900  bound  down  some  of  the  servants  of  the 
disputing  parties  under  s.  107  of  the  Code.  On  a  further  report 
of  the  police,  the  said  officer  on  the  7th  February  1900  instituted 
proceedings  under  s.  145  of  the  Code  in  respect  of  the  said 
chur,  making  Abdul  Jubbar  Chowdhury  and  others  the  first 
party  and  Brojendro  Kumar  Roy  Chowdhry  the  second  party. 

Parties  1  to  8  and  19  of  the  first  party  in  their  written 
statements  alleged  that  they  had  difierent  shares  in  certain  of  the 
lands,  that  they  claimed  the  chur  lands  under  a  zemindari  right 
as  well  as  that  of  adverse  possession,  and  one  of  the  parties 
claimed  some  specified  rent-free  brohmutter  lauds.  Certain  others 
of  the  first  party  claimed  portions  only  of  the  disputed  lands  as 
rent-free  brohmutter. 

The  second  party  alleged  that  the  order  passed  in  his  favour 
on  the  21st  October  1899  was  a  bar  to  the  institution  of  the 
present  proceedings,  and  that  his  possession  should  be  maintained ; 
that  owing  to  the  order  under  s.  107  of  the  Code  these  proceed- 
ings could  not  be  instituted  without  fresh  materials ;  that  he 
claimed  the  lands  in  dispute  partly  as  rent-free  brohmutter  and 
partly  under  certain  decrees  of  the  Civil  Court. 

(1)  aS96}  I.  L.  B.  M  Cale.  56. 


Digitized  by 


Google 


VOL.  XXJ.] 


CALCUTTA   8EBIX8. 


167 


On  the  29th  Ootober,  the  first  party  by  petitioii  urged  that, 
as  each  of  the  seoond  party  claimed  separate  parcels  of  the  land 
and  had  set  up  different  rights  and  titles,  there  ought  not  to  be 
one  proceeding  in  respect  of  all  the  disputed  lands,  and  also 
that  the  tenants  on  the  chur  lands  should  be  made  parties.  .  The 
petition  was  ordered  to  be  filed. 

Ayeshar  Ehanum,  one  of  the  first  party,  died,  and  her  heirs 
were  substituted  in  the  said  proceedings.  Brojendro  Kumar  Boy 
Chowdhry  also  died,  and  his  heirs,  the  petitioners,  Ejrishna 
Eamini  and  others,  were  substituted  as  parties  to  the  proceedings. 
The  Subdivisional  OfiBcer,  after  taking  evidence  on  behalf  of 
both  parties,  on  the  18th  February  1902  ordered  the  property 
in  dispute  to  be  attached  under  s.  146  of  the  Code* 

The  petitioners  applied  to  the  High  Court  and  obtained  a 
Bule  on  the  grounds  stated  below  in  case  No.  730  in  the  order 
of  reference. 

The  facts  of  case  No.  834  of  1901  were  as  follows :  — 

In  this  case,  on  a  police-report  dated  the  2nd  February  1901, 
the  Deputy  Magistrate  of  TChulna  on  the  8th  idem  took  proceed- 
ings under  s.  145  of  the  Code  of  Criminal  Procedure  in  regard 
to  certain  land  between  some  of  the  petitioners  and  some  of  the 
opposite  party.  Objection  was  made  by  one  of  the  parties  that 
the  zemindar,  under  whom  he  and  his  coHsharers  claimed,  should 
have  been  made  a  party ;  that  they  were  in  possession  of  different 
portions  of  the  disputed  lands  separately,  and  also  that  certain 
other  zemindars  should  be  joined. 

The  other  party  also  urged  that  their  landlord  should  be  made 
a  party.  On  the  7th  March  the  Magistrate  drew  up  fresh 
proceedings,  adding  seyeral  persons  to  each  side. 

One  set  <rf  their  zemindars  objected  to  being  made  parties 
on  the  ground  that  they  were  not  going  to  commit  any  breach 
of  the  peace,  and  that  their  tenants,  who  were  already  parties  to 
the  proceedings,  were  in  actual  possession  of  the  lands  in  dispute. 

On  the  28th  June  the  Magistrate  passed  an  order  maintaining 
the  opposite  party  in  possession.    The  petitioners  applied  to  the 
High  Court  and  obtained  a  Eule  on  the  grounds  stated  in  the 
.  order  of  reference  below  in  case  No.  834. 
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Upon  the  hearing  of  the  Eules  the  Criminal  Appellate  B^noh 
of  the  fligh  Court  (Prinsep  and  Stephen'  JJ.),  douhting  th§ 
correctness  of  the  decisions  on  which  the  Eules  were  ohtained, 
faiade  t  reference  to  a  Full  Bench  on  the  21st  April  1903. 

The  order  of  reference  was  as  follows  :-^ 

Casb  No.  730. 
On  a  polic«  report  in  December  1899  the  Magistrate  took  proceedings  to  keep 
tie  peace  and  bound  down  some  ^pvants  of  each  of  the  dispntlng  partiei,  3Brojendid 
Kumar  Roy  Chowdhry  and  Abdul  Jubbar,  under  B.  107  of  the  Criminal  JPkoeedore 
Code. 

On  a  further  report  of  the  police  the  Magistrate  instituted  procft^dings  undifif 
s.    145,  making    parties    thereto    Brojendro    Kumar  Roy  Chowdhry  on  the   one 
side  and  Abdul  Jubbar  and  others  on  the  other  side.    Some  of  the  latter  claimed  a 
portion  of  the  lands  in  dispute  as  belonging  to  their  estate  and  otheili  claimed 
specific  plots  as  their  rent-free  hrohmutter  lands,  but  aU  rewsted  the  claim  made 
by  the  opposite  party,  and  it  may  be  observed  that  objection  was  taken  on  the 
ground  that  separate  proceedings  should  have  been  held  in  respect  of  each  of  these 
plots.    On  the  25th  February  one  of  these  persons,  Ayeriia  Khanum,  having  died*  the 
Magistrate  substituted  her  heirs  in  her  place.     In  the  course  of  the  proceedings 
Brojendro  Kumar  Roy  Chowdhry  has  also  died,  and  his  heirs,  the  petitioners,  who 
have  obtained  a  Rule,  were  placed  on    the  record  in  his  place. 
Finally,  the  Magistrate  under  s.  146  attached  the  lands  in  diiptite. 
A  Rule  has  been  granted  on  three  grounds : — 
I. — That  the  Magistrate  has  no  authority  m  the  course  of  '£he  proceedings 

to  add  parties. 
il.^^Tfaat  necessary  parifes,  the  tenants  claiming  to  oceiipy  fflfeirent  paxtfons 
of  the  ehur  lands  in  dispute,  and  the  party,  who  was  one  of  the  iMottes 
in  the  earlier  proceedings  under  s.  145  between  the  petitioners  on  the 
one  hand  and  that  other  party  on  the  other,  have  not  been  included  in 
this  proceeding. 

III. — ^That  the  order  under  s.  146  is  not  an  order  which  is  ktithorited  by  the 
facts  found. 

In  reference  to  the  tocond  ground  it  should  be  explained  that,  in  a  proceeding 
relating  to  a  dispute  regarding  the  chur  lands  now  in  dispute  between  Brojendro 
Kumar  Roy  Chowdhiy  (who  is  now  deceased  and  is  represented  by  the  petitioners 
and  his  heirs  or  legal  representatives)  and  Hari  Das,  who  is  no  party  to  these  proceed- 
ings, the  Magistrate  on  21st  October  1899  passed  an  order  under  a.  145  in  favour 
of  the  f  drmer.  One  of  the  objections  now  taken  is  that  Hari  Das  should  haVe  been 
made  a  party  to  this  case  under  s.  145,  although  he  is  bound  by  the  previous 
order.  But  the  main  objection  is  that  all  the  tenants  occupying  portions  of  the 
land  in  dispute  are  not  parties  to  the  present -proceedings.  No  objection  is  made  on 
this  account  by  any  of  ^^*®  persons.    It  is  made  by  one  of  the  parties  Yifko  kas  'an 
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or^er  mider  9»  14B  afpuxmt  him.  It  may  be  stftted  alfo  that  tha  landt  in  diapatf  i^ 
tha  two  capet  are  from  their  nature  not  exactly  the  lame,  though  they  are  practi- 
cally 80.  They  are  It  ckur  which  naturally  yariee  in  ite  area  from  the  action  of 
the  riyer,  which  hai  formed  it.  The  lands  in  the  present  proceedings  are  not  there- 
fore exactly  the  pame  as  those  in  the  former  proceedings. 

Cabi  No.  884. 

In  this  case,  on  a  police-ieport  of  2nd  February  1901,  the  Magistrate  on  8th  idem 
took  proceedings  under  s.  145  in  regard  to  51  bighas  of  land  as  between  certain 
parties. 

On  objeetions  taken  in  the  written  statements  put  in  that  the  lemindars 
under  whom  some  of  the  parties  held,  had  not  been  made  parties,  although  they  were 
concerned  in  the  dispute,  that  is,  in  the  order  idiich  might  be  ultimately  passed, 
the  Magistrate  on  7th  March  drew  up  fresh  proceedings,  making  other  persons 
parties  to  this  ease.  Amongst  these  parties  were  the  two  sets  of  lemindaif,  who 
claimed  each  to  be  in  possessioQ  through  others  of  the  lands  in  dispute.  These 
persons,  it  may  bo  obseryed,  weca  made  parties  on  a  second  report  of  the  police, 
showing  that  th^  were  concerned  io  the  subject-matter  of  dispute  because  they 
Uud  claim  to  the  whole  or  to  portions  of  the  lands,  the  actual  possession  oi  which 
was  under  determination. 

One  set  ot  these  aemindars,  who,  it  mi^  be  obseryed^  haye  obtained  the  BnU 
now  under  oonsideration,  objected  to  being  made  parties  on  the  ground  thsAthey  were 
sot  going  to  break  the  peace,  and  also  that  their  temmts,  who  were  already  parties  to 
the  proceedings  under  s.  145^  were  in  actual  possession  of  the  lands  in  dispute. 

The  Magistrate  on  28th  June  passed  an  order  against  them  and  in  f  ayour  of 
the  first  party. 

A  Bule  has  been  obtained  on  the  following  grounds  :^ 

I.-^That  there  was  no  information  properly  so  called  before  the  Magistrate 
upon  the  date  of  the   institution  of  the  proceedings  that  there  was  an 
imnunent  breach  of  the  peace. 
II. — That  the  dispute  being  between  different  persons    claiming  different 
parcels  of  land  under  different  rights,  one  and  the  s^e  proceeding 
could  not  be  instituted. 
III. — ^That  the  final  order  of  the  Magistrate  is  to  a  great  extent,  if  not  mainly, 
based  np$m  a  local  inyestigation  whicb^  for  the  purposes  he  had  in  yiew, 
lie  was  not  competent  to  make. 
In  regard  to  the  first  ground,  we  may  obsenre  that  the  Magistrate  Mcites,  as  the 
gromnds  up<}n  whi^  he  proceeds,  the  poMoe-report  of  the  2nd  Februaiy  upon  which 
he  acted  in  his  first  proceedings,  and  this  report  shows  that  a  breacb  of  the  peace 
was.  likely  to  take  place  between  the  parties  to  those  proceedings.    In  the  subsequent 
police-report  it  is  stated  that  others  who  were  afterwards  made  parties  to  the  fresh 
proceedings  should  be  made  parties,  but  it  is  not  stated  that  they  were  likely  to 
cause  a  breach  of  the  peace. 

We  desire  to  refer  these  cases  to  a  Full  Bench  on  the  first  two  grounds  in  each 
ease,  because  we  do  not  agree   with  the  reported  cases  on  which  the  objections  so 
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taken,  are  founded.  On  the  third  ground  in  each  case  we  feel  no  each  difficolty. 
The  points  on  which  we  desire  an  opinion  from  a  FaU  Bench  are  of  the  highest 
importance  in  dealing  with  cases  of  this  description,  and  it  is  therefore  very 
desirable  that  the  law  in  these  respects  should  he  settled. 

The  points  raised  on  which  .  we  desire  to  obtain  the  opinion  of 
a  Full  Bench,  shortly  stated,  relate  to  the  consequence  of  defect  of  parties  in  a 
proceeding  under  Chapter  XII  of  the  Code  of  Criminal  Procedure  and  also  to  what 
may  be  described  as  multifariousness. 

On  the  first  point  it  is  necessary  to  determine  the  meaning  of  the  words  "  parties 
concerned  in  such  dispute  '*  in  s.  145  (1),  whom  the  Magistrate  by  an  order  in 
writing  initiating  the  proceedings  is  to  require  "  to  attend  his  Court  and  put  in 
written  statements  of  thttr  respective  claims  as  regards  the  fact  of  actual  possession 
of  the  subject  of  dispute." 

In  Bam  Chandra  Das  v.  Monohur  JSoy(l)  it  was  held  that  "the  words 
*  parties  concerned '  do  not  necessarily  mean  only  the  persons  who  are  disputing. 
They  include  persons,  who  are  interested  in  the  dispute — ^persons  who  claim  a  right 
to  the  property,  which  is  in  dispute."  This  interpretation  has  been  generally 
accepted  in  subsequent  cases,  and  this  has  led  to  the  result,  which  we  will  shortly 
describe.  Amongst  these  cases  may  be  mentioned  Oanesh  Jalia  v.  Ajfubal 
Chaudhur%(2)  to  the  judgment  in  which  one  of  the  Judges  of  this  Bench  was  a 
Itarty,  but  on  re-consideration  he  is  of  opinion  that  the  judgment  delivered  went 
too  far.  The  case  of  Bam  Chandra  Das  v.  Monohur  J2<^(1)  was  refon«d  for 
the  consideration  of  a  Full  Bench  in  Protap  Narain  Sinsfh  v.  Bafendra  If'arain 
8in^h{Z),  two  of  the  referring  Judges  expressing  a  dissent  from  it.  The  Full 
Bench,  however,  abstained  fromexpressingany  opinion  on  it,  and  only  held  that"  there 
isnopowerm  the  course  of  the  proceedings  to  add  parties/'  and  that  "if  in  the  course 
of  the  proceedings  it  appears  to  the  Magistrate  that  it  itf  absolutely  necessaiy  that 
other  parties  should  be  required  to  attend  and  he  is  satisfied  that  they  are  concerned 
in  the  dispute,  the  only  course  open  to  him  is,  if  he  is  empowered  on  that  behalf  and 
he  is  satisfied  that  danger  of  broach  of  the  peace  still  exists,  to  initiate  a  fresh 
proceeding."  This  decision  still  left  open  the  question  which  the  learned  Judges 
who  made  the  reference  desired  to  have  determined,  namely,  whether  the  words  "  the 
parties  concerned  in  the  dispute "  bore  the  meaning  attached  to  them  in  Bam 
Chandra  Das  v.  Monohur  Boy(l),  so  that  an  omission  to  include  in  the  original 
proceedings  persons  interested  in  the  subject-matter  of  the  dispute  made  the  order 
bad  for  want  of  jurisdiddoii,  though  no  breach  of  the  peace  by  such  persons  was 
apprehended. 

We  are  inclined  to  dissent  from  the  interpretation  of  those  words  expressed  in 
Bam  Chandra  Das  v.  Monohur  Boy(l). 

Section  145  of  the  Code  of  Criminal  Procedure  declares  that,  when  a  Magistrate 
as  theron  described  is  satisfied  from  a  police-report  or  other  information  that  a 

(1)  (1898)  I.  L.  R.  21  Calc.  29. 

(2)  (1000)  4  C.  W.  N.  758. 
(8)  (1896)  I.  L.  R.  24  Cale.  65. 
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diipate  likely  to  nnae  a  breach  of  the  peace  eziste  concerning  any  land,  etc,  he 
■hall  make  an  order  in  writing,  ttating  the  gronndi  of  hit  being  lo  aatisiled  and 
requiring  the  parties  concerned  in  inch  diepote  to  attend  his  Coort,  etc.  It 
ieema  to  xm  that '  the  parties  concerned  in  snch  dispute  *  means  *not  the  parties 
concerned  in  the  dispute  because  they  are  interested  in  possession  of 
the  particular  land,  etc.,  but  the  parties  concerned  in  the  dispute  because 
th^  are  likely  to  cause  a  breach  of  tho  peace.  The  duty  of  the  Magistrate 
under  the  section  is  merely  to  prevent  a  breach  of  the  peace,  and  this  he  is  to  do  by 
deciding  the  disputed  possession  as  between  the  parties  likely  to  cause  such  a  breach 
and  as  between  them  alone.  His  final  order  is,  moreover,  only  of  ^temporary  eifecL 
declaring  one  of  those  parties  to  be  entitled  to  possession  until  evicted  in  due  course 
of  law  and  forbidding  all  disturbance  of  such  possession,  until  such  eviction.  We 
understand  that  this  order  can  properly  have  eifect  only  as  between  the  disputing 
parties,  that  is,  the  parties  to  the  proceeding  in  which  it  was  made;  Oopal 
JBmrmaw(Mr{l),  Noho  Kiskore  Ckuekerhuity(2),  Queen-Empreu  v.  I0ktippayyar(9), 
The  disturbance  of  possession  so  declared  seems  to  us  to  be  disturbance  by 
the  party  against  whom  the  order  is  made,  whose  dispute  has  caused  an  apprehen- 
non  of  a  breach  of  the  peace  and  has  called  for  the  Magistrate's  interference. 
This  appears  from  Kunund  Narain  £hoop(4i)  and  £ecku  Sheikh  v.  Deh  ^umari 
2^m(5},  in  which  it  was  held  that  notice  of  the  proceedings,  that  is,  service  of  the 
order  in  writing,  should  be  only  on  those  made  parties  to  the  proceeding  and  should 
not  be  of  the  nature  of  a  general  citation  to  all  parties  concerned  in  the  matter  so  as 
to  enable  the  Magistrate  to  make  a  final  and  binding  order  in  regard  to  the  actual 
possession  of  the  land,  etc,  in  dispute.  If  any  third  party  claiming  to  be  in 
possession  of  the  land,  etc,  the  subject  of  an  order  under  s.  145,  finds  that  it 
may  injuriously  affect  his  position,  the  law  gives  him  more  than  one  remedy ;  and  s. 
145  (6)  gives  him  an  opportunity  of  intervening  in  the  course  of  proceedings  under 
that  section  by  showing  that  no  such  dispute  as  alleged  between  the  parties  which  has 
led  to  these  proceedings  exists  or  has  existed,  for  instance,  by  showing  that  the 
alleged  dispute  for  possession  does  not  exist  because  he  is  peacefully  in  possession  of 
the  land,  etc,  the  subject  of  the  alleged  dispute. 

No  parties  can  be  added  to  proceedings  already  taken,  but  if,  in  the  course  of 
those  proceedings,  the  Magistrate  finds  that  it  is  absolutely  necessaxy  that  other 
parties  should  attend  as  being  concerned  in  the  dispute,  and  he  is  satisfied  that 
danger  of  a  breach  of  the  peace  still  exiits,  he  can  initiate  fresh  proceedings. 
Fraktp  Narain  Singh  v.  Eajendra  Narain  SinghijS), 

So  in  several  reported  eases,  following  Bam  Chandra  Das  t.  Jiionohur  Soy(7), 
it  has  been  held  that  all  persons  concerned  in  the  dispute,  that  is,  interested  in  the 
order  for  possession  that  may  be  passed  in  proceedings  under  s.  145,  must  be  made 

(1)  C^869)  8  B.  L.  E.  App.  Cr.  18. 

(2)  (1880)  7  C.  L.  R.  291. 

(8)  (1804)  I.  L.  R.  18  Mad.  61. 

(4)  (1878)  I.  L.  R.  4  Calc.  '650. 

(5)  (1898)  I.  L.  R..  21'Calc  404. 

(6)  (1896)  I.  L.  R.  24  Calo.  55. 

(7)  (1898)  I.  L.  &  21  Calc.  29. 
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partief  thereto;  and  that,  if  they  axe  not  made  parties,  the  whola  proeeediiigs  we  Ud 
for  want  of  jurisdiction.  Again,  in  Laldkari  Singh  v,  8ukd60  2f(irai»  8i§^glk(}i 
it  was  held  that,  when  the  dispute  is  between  two  sets  of  seinindais  and  two  setf  of 
tenants,  claiming  each  to  be  the  tenants  of  one  of  these  zemindars,  an  orcUr 
declaring  the  possession  of  one  of  these  zemindars  was  bad  for  want  of  jnriadidaon, 
because  the  tenants  were  no  parties  to  the  proceedings.  The  objection  in  this  case, 
we  would  p(nnt  out,  was  not  taken  by  any  of  the  tenants,  but  by  the  zemiiidar^ 
against  whom  the  order  was  made,  and  it  was  allowed.  Ane^k  MoUak  t. 
Ejdharuddi  Mollah(2)  is  a  similar  case.  Here  one  of  the  two  sets  of  zemindars 
was  no  party  apparently  because  they  had  failed  in  a  possessoiy  suit  reganUng  this 
liame  tend.  But  persons  who  clwmed  to  have  been  in  possession  under  these 
zemindars  were  parties  on  the  one  side  and  the  zemindars  who  had  succeeded  in  the 
possessory  suit  on  the  other  side  together  witht^ir  own  tenants  were  also  ]^ltfties 
The  proceedings  were  quashed  as  without  jurisdiction  because  the  adverse  semindaiB 
were  no  parties,  although  they  did  not  themselves  raise  this  objection  aiid  all^iigh, 
so  the  report  shows,  these  zemindars  had  failed  to  establish  their  possession  in  « 
possessory  suit  brought  agunst  them  by  the  zemindars,  who  were  pacticn  tp  the 
proceedings  under  s.  145. 

In  the  case  of  Manual  Ealdar  v.  Naimuddi  JViHr(8)  it  has  been  lidd  down  that 
"  it  is  the  duty  of  the  Magistrate  before  he  initiates  proceedings  under  s.  146  of  the 
Code  of  Criminal  Procedure,  not  only  to  be  satisfied  that  a  dispute  exists,  but  to  as- 
certain  so  far  as  possible,  who  are  the  parties  Concerned  in  the  dispute,**  and  It  was 
further  stated  that  "it  does  not  appear  that  the  Magistrate  in  this  case  made  any 
endeavour  in  that  direction,  and,  on  the  face  of  the  statements  made  on  the  written 
statements  filed  by  both  parties,  the  Magistrate  ought  not  to  have  proceeded  in  the 
matter  without  bringing  in  the  necessary  parties  to  the  proceedings."  In  this  case  it 
does  not  appear  that  these  parties  were  stated  to  be  concerned  in  the  dispute  in  the 
police-report,  on  which  the  Magistrate  took  proceedings.  This  information  appeared 
in  the  written  statements  which  the  parties  were  reqmred  to  put  in.  It  does  not, 
moreover,  appear  that  either  of  these  persons,  who  had  not  been  made  parties,  made 
any  objection  on  this  account.  The  objection  was  raised  before  the  High  Court 
on  revision  by  the  party,  who  had  lost  the  case,  and  it  was  allowed.  We  are 
inclined  to  dissent  from  the  opinion  expressed  that  it  is  "  the  duty  of  the  Magistrate 
to  ascertain  who  are  the  parties  concerned  in  the  dispute  "  beyond  what  may  appear 
from  the  police-report  or  other  information  on  which  he  has  aicted.  To  require  a 
Magistrate  so  to  act  would  be  to  require  him  to  ascertain  who  in  any  degree, 
whether  as  zemindars,  tenure-holders,  tenants  or  even  as  share-holders  in  the 
property  in  dispute,  are  likely  to  cham  any  possession  in  such  property:  in  fact,  to 
make  ah  inquiry  into  titie  such  as  an  attorney  wouldj  make  in  the  interests  of  his 
client  If  the  reported  cases  be  accepted  as  correctly  interpreting  the  law,  any 
omission  on  the  part  of  a  Magistrate  in  respect  of  any  person  holding  a  small 
interest,  even  as  tenant  of  a  portion  of  the  {>articular  land  or  as  a  co-sharer  with 
others  on  the  record,  would  make  his  proceedings  bad  for  want  of    jurisdiction. 

(1)  (1900)  I.  L.  B  21  Calc.  892. 

(2)  (1901)  I.  X.  K.  28  Calc.  446. 

(3)  (1901)  6  C.  W.HtlOl. 
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Few  cweft  wonUl  «icape  f roA  such  ^tidUm*  In  t]i#  Mzt  pl*M,  It  II  wm%  iBOtunUnt 
oa  A  Magistntto  to  toake  such  an  inquiry,  *  dalay  woold  b«  imterpond  which  the 
]»w  tan  ftev«  bare  contemplated.  Tha  Magistrate  oa  materials  hef  ore  him  might 
have  teason  to  Miere  that  a  breach  of  the  peace  was  impending,  and,  thoogh  he  is 
faavesfaed  by  Uw  with  ample  means  for  averting  «  disturbance  by  proceedings  under 
•»  146,  be  would  be  HBStralned  from  so  acting  until  he  had  held  an  iaquity  of  a 
somewhat  intricate  character  to  ascertain  who  bi  any  degree  might  claim  to  have 
any  right  in  the  property  in  dispute.  Meantime  the  breach  of  the  peace,  which  it  Is 
the  object  of  the  law  to  enable  him  to  proTent,  would  take  place,  possibly  with 
bloodshed. 

In  oar  opinion  the  law  imposes  no  such  duty  on  a  Magistrate.  He  satisfies  the 
law  when  he  acts  on  the  police- report  or  other  information  before  him  by  w»<iV^ng 
parties  to  his  proceedings  under  s.  145  those,  who  are  shown  to  be  actually  in  dilute. 
We  desire  also  to  mention  for  consideration  by  the  Full  Bench  the  result  of  the 
case  of  Protap  Narain  Sit^h  y.  Majendra  Narain  8imgk(})^  in  which  it  was 
held  that  ''if  it  appears  to  the  Magistrate  that  it  is  absolutely  necessary  that  other 
parties  should  be  required  to  attend  and  he  is  satisfied  that  they  are  concerned  in 
the  dispute,  the  only  course  open  to  him  is,  if  he  be  empowered  in  that  behalf  and 
he  is  satisfied  that  danger  of  a  breach  of  the  peace  exists,  to  initiate  a  fresh 
pro«eedhig/'  The  learned  Judges  probably  contemplated  fresh  proceedings  on 
fresh  msteti^,  showing  that  then  it  was  still  likely  that  a  breach  of  the  peace 
would  take  place,  and  thb  was  the  view  «xpreesed  in  Bini  SUi^h  r.  Umrmo  Makio(t), 
which  has  already  been  mentioned,  where  it  was  hM  that  f red)  proceeAngs 
oould  not  relate  bad:  and  be  a  continuation  of  the  former  prooeedings,  but  must  be 
on  a  fresh  police-report  or  other  information.  The  case  before  the  Full  Beach  was 
waAar  the  Code  of  1882 :  the  other  ease  was  under  the  present  Code  of  1808. 

We  have  bad  recently  before  us  a  case  showing  the  injustice  whidi  has  been 
caused  by  this  in  consequence  of  the  alteration  of  the  law  made  by  s.  146(4) 
proviso  of  the  Code  of  1898.  A  Bule  has  been  granted  to  consider  the  mat^r,  and 
it  is  still,  we  believe,  fuhjvdiee.  In  that  case  the  proceedings  under  s.  146  were 
between  A  and  B.  The  Magistrate,  however,  thought  proper  to  make  fresh  proceed- 
ings, in  which  C  Was  also  made  a  party,  and  in  them  he  found  that  A  had  been 
wrongfully  and  forcibly  dispossessed  by  B  within  two  months  of  the  date  of  the 
original  proceedings ;  but  by  reason  of  the  lapse  of  time  consequent  on  the  fresh 
proceedings,  the  Magistrate  found  himself  unable  to  give  A  the  order  to  which 
A  was  jwtly  «n1ntled.  We  mentidh  this  as  another  instance  of  Hhe  irasult  of 
4n0irtikig  that  all  persons  interested  in  the  Subject-matter  of  the  dispute  must  1>e 
made  parties  to  proceedings  under  s.  145  as  being  concerned  in  the  dispute. 

The  other  point  which  we  desire  to  refer  to  a  Full  Bench  relates  to  the 
joinder  in  the  same  proeee(Hngs  of  several  plots  of  land  held  separately  by  some  of 
the  parties,  and  it  has  been  argued  before  us,  on  the  principle  adopted  in  some  of 
the  cases  regarding  parties,  that  this  takes  the  case  put  df  the  Magistrate's 
jurisdiction,  inssmnch  as  a  case  lihould  be  distinct  and  separate  In  rsQ>0ct  to  each 
p«rson.     See  Rajah  Bametwar  Fertad  Narain  Singh  v.  Harhant  8ingh(S),  in 

(1)  (1890)  I.  L.  R.  24  Calc.  66. 
(2)  (1900)  6  C.  W.  N.  900. 
(8)  (1901)  6  C.  W.  N.  104. 
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which  an  order  under  ■.  145  was  set  aside  as  without  jurisdiction  because  it  was 
passed  in  favour  of  two  persons,  who  disclaimed  all  interest  in  the  subject-matter  of 
the  dispute,  although  the  order  was  also  passed  in  favour  of  two  others  who  were 
parties  to  the  proceedings  and  contested  the  case.  The  inconvenience  of  such  a 
course  is  so  obvious  that  it  requires  no  comment.  There  are  no  reported  cases  that 
we  are  aware  of  in  support  of  this  cQutention,  unless  we  may  refer  to  Sadar  Alt  v. 
Abdul  KarimiX)'  On  the  other  hand,  we  may  refer  to  Azim  MoUah  v.  Satoo 
J?oramanick{2),  Kutuhul  Singh  v.  Uma  Sinffh(d),  Ahhayetsari  Deli  v.  Shidhestari 
D€li{4),  Inoar  Ckunder  Chowdhry  v.  Kali  Mohan  Uoyih), 

The  points  on  which  we  desire  the  opinion  of  the  Full  Bench  therefore  are — 

Are  proceedings  held  under  s.  145  of  the  Code  of  Criminal  Procedure  bad  for 
want  of  jurisdiction  because  the  Magistrate  on  information  before  him  has  made 
parties  to  such  proceedings  only  those  who  are  actually  in  dispute  and  who  are  likely 
by  such  dispute  to  cause  abroach  of  the  peace,  when  in  the  course  of  the  proceedings 
so  taken  it  is  brought  to  his  notice  that  S3  06  other  party  is  interested  in  the  subject- 
matter  of  the  dispute,  that  is,  is  likely  to  be  affected  by  the  order  to  bo  passed  in 
respect  of  the  possession  of  the  land  in  dispute  ?  Is  the  Magistrate  bound  to  stay 
such  proceedings  P 

Is  a  Magistrate  before  taking  proceedings  under  s.  145  of  the  Code  of  Criminal 
Procedure,  bound  to  make  inquiry  to  ascertain  who  have,  or  cl^m  to  have,  any, 
right  to  possession,  either  actual  possession  or  possession  through  receipt  of  rent  from 
tenants  claiming  to  cultivate  the  lands  in  dispute? 

If  he  docs  take  fresh  proceedings  on  further  information  since  acquired* 
are  such  proceedings  separate  and  distinct,  or  are  they  in  continuation  of  the 
former  proceedings,  so  as  to  relate  back  in  point  of  time  to  the  date  on  which 
they  were  first  taken  P 

Are  proceedings  under  s.  145  of  the  Code  of  Criminal  Procedure,  bad  for  want 
of  jurisdiction  because  some  person  claiming  to  have  possession  in  some  way 
of  the  lands  or  of  a  portion  of  the  lands  in  dispute  has  not  been  made  a  party, 
although  he  was  not  one  of  the  parties  in  the  dispute  likely  to  cause  a  breach 
of  the  peace,  so  far  as  appeared  from  the  information  on  which  the  Magistrate 
acted,  and  even  if  such  person  has  not  appeared  and  r^ed  any  objection  on 
this  account  P 

Are  proceedings  under  s.  145  bad  for  want  of  jurisdiction  because  soma 
of  the  parties  are  concerned  only  with  possession  of  a  portion  of  the  landa 
in  dispute  P 


Criminal  Motion  No.  730. 

Mr.   HiU  {Mr.  P.  L.  Roy^  Bahu  Atulya  Charan  Boae  and 
Babu  Harendra  Naraxn  Mitter  with  him)  for  the  petitioners. 

(1)  a^Ol)    6  C.  W.  N.  710.  (8)  (1887)  I.  L.  R.  15  Calc  81, 

(2)  (1881)  10  C.  L.  R.  528.  (4)  (1889)  I.  L.  R.  16  Calc.  618. 

(5)  (1901)  6  C.  W.  N.  54  K 
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S.  145  of  the  Qriminal  Prooedtire  Code  enaoU  that  a 
Magistrate  on  being  satisfied  that  a  dispute  likely  to  cause  a 
breach  of  the  peace  exists  concerning  any  land  or  water  shall 
make  an  order  in  writing,  stating  the  grounds  of  his  being  so 
satisfied  and  requiring  the  parties  concerned  in  such  dispute  to 
attend  his  Court,  etc. 

The  question  to  be  determined  is,  who  are  '^the  parties 
concerned  in  such  dispute  P''  According  to  the  referring  Judges 
they  are  those  only,  who  are  likely  to  create  a  breach  of  the 
peace.  This  is,  I  submit,  too  narrow  a  construction :  parties  mean 
'*  all  parties  "  concerned  in  the  dispute. 

The  word  ** concerned'*  is  of  ambiguous  import,  it  may  coyer 
either  parties  *' interested"  in  the  dispute,  that  is,  in  the  result  or 
outcome  of  the  dispute,  or  the  parties  **  engaged  "  in  the  dispute. 
In  either  view  it  cannot  be  limited  to  only  such  of  the  parties 
engaged  in  the  dispute  as  are  likely  to  cause  a  breach  of  the 
peace. 

The  narrower  construction  is  due  to  a  regard  only  to  the 
immediate  object  in  view,  natoely,  the  prevention  of  a  breach  of 
the  peace ;  the  method  prescribed  by  the  Legislature  of  the  attain- 
ment of  that  object  being  wholly  disregarded,  that  is,  an  adjudica- 
tion between  the  parties  concerned  in  the  dispute  as  to  which  of 
them  is  in  actual  possession.  But  as  the  power  is  to  adjudicate 
on  the  right  to  possession,  though  only  for  a  temporary  period,  t>., 
until  the  party  in  whose  favour  the  adjudication  is  made  is  evicted 
in  due  course  of  law,  the  jurisdiction  carries  with  it  and  implies 
that  all  parties  whose  rights  are  adjudicated  upon  must  have 
the  right  of  being  heard. 

Your  Lordships  must  bear  in  mind  the  maxim  audi  alteram 
^wr^^m;  it  is  against  justice  and  right  to  make  a  judicial  order 
against  a  man  without  hearing  him.  See  James  Bagg*B  eaBe{l). 
It  therefore  becomes  the  duty  of  the  Magistrate  to  ascertain 
who  are  the  parties  concerned  in  such  dispute  and  to  require 
their  attendance.  This  inquiry  may  delay  the  proceedings  under 
8.  145  and  cause  inconvenience,  but  this  is  an  inseparable  result 

(1)  6  CokM  Rep.  98. 
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of   the  anomaloufl  and   ipecial    jurisdiotion    oonferred  on    the 
Magistrate. 

The  inconvenience  pnt  forward  by  the  wferring  Judges  that  a 
Magistrate  would  be  restrained  from  acting  under  s.  145,  until  he 
had  held  an  inquiry  of  a  somewhat  intricate  character,  and  that 
the  breach  of  the  peace,  which  it  is  the  object  of  the  law  to  enable 
him  to  prevent,  would  take  place,  possibly  with  bloodshed,  would  be 
overwhelming,  if  the  Magistrate's  powers  were  only  those  conferred 
by  s.  145,  but  he  has  the  more  drastic  remedy  given  him  by 
8.  107  of  the  Code,  under  which  he  may,  if  necessary,  imprison  the 
person  likely  to  create  a  breach  of  the  peace. 

There  is  another  inconvenience  mentioned  in  the  reference,  that 
is,  where,  owing  to  the  lapse  of  time,  consequent  on  fresh  proceed- 
ings, the  Magistrate  could  not  give  a  person  the  order  he  wa9 
entitled  to.  That  is  a  case  of  hardship  to  a  particular  individual 
under  particular  circumstances,  but  individual  hardship  not  infre- 
quently results  from  enactments  of  general  advantage.  (Marwell 
on  Interpretation  of  Statutes,  pp.  247-48).  If  adjudication  could 
be  made  without  hearing  those  thereby  affected,  the  fundamental 
maxim    would    be    lost    sight  of  and  the  injustice  would  be 


This  being  a  jurisdiction  of  a  very  special  and  admittedly  an 
anomalous  character,  it  would  be  well  to  consider  the  history  of 
its  origin  and  development. 

ReguktionXLIX  of  1793  first  dealt  with  this  matter.  It  was  a 
Regulation  for  preventing  affrays  respecting  disputed  land  or  crops 
under  pretext  of  claiming  it  or  them  and  also  tor  awarding 
compensation.  This  Regulation  gave  jurisdiction  to  the  Judge  of 
the  Dewanny  Adaulut,  who  also  exercised  the  functions  of  a 
Magistrate,  and  the  parties  between  whom  he  had  to  adjudicate 
were  rival  claimants  to  the  land,  etc.  The  word  '  claimant '  is 
used,  that  is,  any  person  interested  in  the  land  and  not  only 
concerned  in  the  dispute.  This  is  clear  on  reference  to  s.  5,  which 
contemplates  restitution  being  made  to  a  claimant,  if  he  be  dis- 
possessed of  land,  though  he  be  not  present,  and  if  any  person  be 
wounded,  etc.,  by  the  agents,  dependants  or  servants  of  a  claimant, 
the  remedy  is  against  the  claimant,  who  forfeits  his  right  to  the 
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diepnted  pt(ypertyf  if  it  be  found  he  had  ocnnived  at  what  had 
been  done. 

The  Judge  under  the  above  oiroumstances  acted  in  his  civil  and 
not  Magisterial  capacity. 

Then,  we  have  Regulation  VI  of  1813  for  referring  to  arbitration 
disputes  between  parties  respecting  the  property  of  land.  In  s.  5 
the  Legislature  dealt  with  oases  in  which  the  parties  disputing  as  to 
the  possession  of  land  were  not  inclined  to  seek  redress  in  the  Civil 
Courts,  and  provided  that  the  parties  to  a  dispute  concerning  land 
were  to  be  caUed  on  to  attend  the  Court  and  adduce  proof 
of  their  forcible  dispossession.  Here  we  have  the  commence- 
ment of  the  present  procedure  imder  s.  145  of  the  Code.  This 
view  is  strongly  supported  by  cl.  3  of  s.  6  of  the  Regulation, 
as  it  includes  that  branch  of  the  present  procedure  covered  by 
B.  146  of  the  Code. 

These  Regulations  had  for  their  object  the  settlement  of 
disputes  relating  to  land,  irrespective  of  the  parties  being  actively 
engaged  in  the  dispute  itself,  the  ground  being  that  the  disputes 
were  likely  to  cause  breaches  of  the  peace,  and  when  the  Court 
intervened  it  had  to  get  the  parties  interested  in  the  land  before 
it  and  get  a  final  adjustment.  Ihis  jurisdiction  was  exercised 
by  the  Civil  Courts,  but  was  by  Regulation  XV  of  1824  trans- 
ferred to  Magistrates.  The  power  to  award  compensation  was, 
however,  taken  away,  but  the  main  features  as  to  the  jurisdiction 
remained  the  same  :  the  object  was  to  prevent  a  breach  of  the 
peace,  and  the  method  was  by  adjudicating  between  rival  claim- 
ants of  the  land  in  dispute. 

By  this  Regulation  was  provided  the  summary  procedure  now 
embodied  in  s.  146  of  the  present  Criminal  Procedure  Code. 
The  parties  in  ol.  3  of  the  Regulation  of  1824,  whom  the 
Magistrate  was  to  call  on  to  attend  before  him,  were  all  those 
interested  in  the  land.  The  word  "parties "  is  used  in  place  of 
the  word  "daimantB"  in  the  two  fonnOT  Regulations.  The 
word  ** claimants"  included  all  those  whose  claims  had  led  to 
proceedings  before  the  Judge,  and  they  were  to  be  sent  up  before 
him,  showing  dearly  that  his  jurisdiction  extended  beyond  those 
likely    to  create  a  breach  of  the  peace,  and  extended  to  all  who 
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at  the  time  of  the  initiation  of  the  proceedings  were  preferring 
rival  daims,  that  is,  who  were  disputing  oonoemingthe  land. 

When  the  concurrent  jurisdiction  was  given  to  the  Fouzdai^y 
Court,  the  Magistrate  was  only  authorised  to  give^ssession: 
he  could  not  award  damages,  and  all  parties  who  had  claims  to 
urge  by  way  of  damages  had  to  be  referred  to  the  Civil  Court 
for  redress.  This  shows  that  all  the  parties  interested  in  the  land 
had  to  be  before  the  Magistrate. 

Regulation  IE  of  1829  rescinded  s.  6  of  Regulation  XV  of  1824 
with  regard  to  appeals,  and  made  it  competent  to  the  Commissioners 
on  circuit  to  receive  appeals  from  Magistrates  and  to  confirm^ 
alter  or  revise  any  order  or  direct  a  further  inquiry  to  be  made 
in  the  matter. 

Act  IV  of  1840  purported  not  to  make  a  newlaw,  butto 
amend  the  law  for  preventing  affrays  concerning  the  possession 
of  land  and  to  remove  doubts  which  had  arisen  upon  the  interpre- 
tation of  Regulation  XV  of  1824.  The  amendments  introduced 
did  not  affect  the  general  principles  which  were  involved  in  the 
jurisdiction,  which  was  continued  by  the  Act.  Nor  has  any 
subsequent  Act  done  so ;  the  object  and  the  method  of  attaining 
that  object  remaining-  as  before;  the  parties  to  be  brought 
before  the  Court  are  under  the  Acts  the  same  as  the  parties 
under  the  Regulations,  that  is,  *' all  rival  claimants,"  whether 
any  particular  claimant  is  or  is  not  likely  to  enforce  his  claim 
by  force  such  as  is  likely  to  lead  to  a  breach  of  the  peace* 
By  s.  2  of  the  Act  all  parties  concerned  in  such  disputes 
are  to  be  called  upon  to  attend,  and  s.  7  provided  for  the 
punishment  of  any  person  opposing  any  order  passed  by  the 
Magistrate  by  force.  That  shows  that  aU  parties,  whatever  be  their 
position,  were  to  be  made  parties,  because,  suppose  the  Magistrate 
found  an  outsider  to  be  in  possession,  was  he  to  make  an  order 
between  the  two  parties  disputing  and  tie  up  the  land  and  make 
the  outsider,  who  was  known  to  be  in  possession,  liable  to  be 
punished,  if  he  interfered  with  the  land  P  It  Was  a  limitation  of 
a  person's  civil  rights  and  could  not  bo  made,  unless  the  person 
was  heard.  Unless  there  are  specific  words  putting  a  narrower 
construction  on  the  words  in  an  Act,  it  is  the  duty  of  the  Court 
to  put  the  wider  construction. 
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Next,  we  oome  to  the  Criminal  Prooedare  Code^  Act  XXY 
of  1861,  8.  318y  which  repla-^es  the  piOTisions  of  Act  lY  of  1840. 
There  is  nothing  in  s.  318,  in  which  the  words  *'all  parties"  are 
used,  which  indicates  that  only  those  engaged  in  the  dispute  are 
meant.  S.  530  of  Act  X  of  1872  is  practically  to  the  same  effect 
as  8.  318  of  the  earlier  Code. 

Then  comes  the  Code,  Act  X]of  1882,  s.  145,  in  which  the  words 
**  tangible  immoveable"  are  introdaoed.  In  this  section  the  words 
"all  parties  concerned  in  "  are  altered  to  "  the  parties  concerned.'* 
There  is,  however,  I  submit,  no  difference  in  the  meaning.  Addi- 
tional powers  also  are  given  by  this  section  enabling  the  parties  to 
show  that  no  dispute  existed.  That  proviso  has  been  extended  by 
d.  5  of  the  present  Code  of  1898,  which  permits  ^^any  other 
person  interested  to  intervene,  be  heard  and  prove  that  no  such 
dispute  exists  or  has  existed." 

Under  the  present  Code,  cL  3,  s.  145,  it  is  clear  that  a 
general  citation  is  provided  for  to  give  all  parties  notice  and 
enable  them  to  come  in.  I  submit  the  present  Act  has  had  the 
effect  of  overruling  a  whole  mass  of  erroneous  decisions,  in 
which  the  Judges  have  given  too  much  conaideration  to  the 
object, !.«.,  preventing  a  breach  of  the  peace,  and  have  not  consid- 
ered the  general  rules  of  justice,  which  prohibit  an  order  being 
passed  affecting  a  party,  who  is  not  present 

There  is  no  doubt  that  the  dispute  is  one  concerning  land,  and 
the  parties  to  the  dispute  are  rival  claimants  to  the  land,  though 
all  may  not  be  actually  engaged  in  the  dispute.  The  parties 
concerned  in  the  dispute  and  the  parties  interested  in  the  land  are 
not  the  same.  The  rival  claimants  are  those  concerned  in  the 
dispute.  I  submit  your  Lordships  cannot  construe  this  Act  without 
reference  to  the  previous  legislation. 

It  is  an  adjudication  of  civil  rights  by  a  Criminal  Court,  an 
anomalous  jurisdiction  which  ought  to  be  swept  away  altogether, 
an  interference  of  civil  rights  for  a  limited  period,  and  a  party 
in  a  dvil  suit  can  come  in  and  ask  to  have  a  person  necessary 
to  the  suit  made  a  party  so  that  the  case  may  be  adjudicated  in 
the  presence  of  all  the  parties. 

13 


190S 


Kbishita 
Kaxiki 

r. 
Abdul 

JUBBAX. 


Digitized  by 


Google 


170 


CALCUTTA  SERIBS. 


[VOL.  XXX. 


1902 


Kbishna 
Kaxini 

V. 

Abdttl 

JUBBAB. 


In  the  case  oi  Dinomoni  Chotodhrani  t.  Brqfo  Mohini  Chowdhnmi 
iXjf  the  Privy  Odtinoil  have  hetd  that  an  order  nnder  e.  145 
oi  the  driminal  Prooedtire  Code  of  1898  is  evidence  olihe  fact  as 
to  who  the  part^  to  the  dispute  -were,  vihai  the  land  in  di^Emie 
was,  and  who  was  declared  entitled  to  Tetain  possession.  If  that 
is  so,  saoh  an  order  should  not  be  made  heUnd  my  baok.  As 
the  value  of  the  order  as  evidence  would  depend  on  whether 
all  the  parties  were  present  or  not,  surely  I  as  a  party  am  entitled 
to  say  that  I  will  have  it  at  its  highest  evidentiary  value,  by 
having  all  parties  brought  before  the  Court. 

How  can  there  be  an  attachment  without  its  affecting  the 
rights  of  other  parties,  Ajwimipg  there  are  others  not  disputing, 
who  have  a  right  to  the  property  P  Supposing  a  Beoeiver  be 
appoi^tpd,  how  am  I,  a  third  party,  an  outsider,  to  collect  any 
rent,  which  it  is  the  duty  of  the  Beoeiver  to  collect  P  Were  I  to 
do  so,  I  would  be  guilty  of  contempt. 

Under  s.  145  of  the  present  Code  all  disturbance  is  forbidden 
whidi  means  disturbance  of  any  kind,  and  includes  dtsturb- 
ance  by  outsiders. 

Now  that  the  effect  of  the  enactments  relating  to  this  point  has 
been  considered,  the  cases  under  the  enactments  may  be  next 
dealt  with. 

The  case  of  Dewan  Elahee  Mwaz  Khat^  v.  8uburwwi8sa(^) 
was  under  s.  318  of  the  Act  of  1861^  and  Justices  Fhear  and 
Glover  held  different  views  as  to  the.  term  ^'actual  possession.'' 
Glover  J.  held  that  those  in  possession  included  '^all  parlies 
concerned  ia  the  dispute,  whether  proprietors,  farmers,  etc.'* — not 
those  who  claimed  to  be  the  actual  and  manual  possessors  of  the 
land. 

In  1872  in  the  case  of  Sutherland  v.  Crowdy{^)  under  the 
same  Act,  it  was  held  that  actual  possession  was  not  mere  bodily 
possession,  but  possession  of  a  master  by  his  servant,  or  of  a  land- 
lord by  his  immediate  tenant|  or  of  a  person,  who  had  the  property 
in  the  land  by  usufruct 

In  the  case  of  EmpresB  v.  Thacoor  Dyal  8ing(4^  under  s.  530 
of  Act  X  of  1872,  it  was  held  that  constructive  possession  through 


(1)  (1901)  I.  L.  U.  se  Gale.  187. 

(2)  (1866)  6  W.  B.  Or.  14. 


(8)  (1872)  18  W.  B.  Or.  11. 
(4.)  (1878)  1. 14.  R.  8  Calc  820. 
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intermediate  holcten  (iioeadars)  wa9  lK>t  snch  poBfleesion  as  wm 
lo^ateaplated  mider  that  eeotioii. 

In  ffarak  Ifarain  Singh  y.  Luehmi  Bux  Itoy{l)  ii  wsfl  held  bj 
JadkBon  J.,  where  a  lamindar  had  let  his  lands  iu  fanoi  that 
he,  his  farmers,  and  the  oooapjing  ryots  were  all  in  their  degree 
opaoerned  ii^  any  diq>tite  as  to  possteesion  which  ttight  arise,  and 
that  they  onght  to  he  mwitaine4  in  po^s^on  of  the  interests, 
which  they  severally  enjoyed.  In  this  case  the  broader  view 
was  taken. 

In  JUbahan  y.  BaMrup  Dhobi{2)  the  Ooort  held  that  no 
order  nnder  s.  530  of  the  Code  of  1872  diocdd  be  made  against 
the  servant  of  ano&er  person,  who  claimed  possession  of  the 
land,  without  making  that  other  person  a  party  to  the  pro« 
oeedings.  , 

Under  the  Code,  Act  X  ot  1882,  s.  145,  in  the  case  of  Behiry 
LaU  Trigumtt  y.  Darbyi^)^  where  the  Magistrate  made  the 
manager  of  a  company  a  party  to  the  proceedings  and  an  order  was 
made  in  his  favour,  it  was  held  that  the  order  was  bad,  as  the 
parties  interested  were  not  properly  before  the  Court,  the  manager 
haying  ho  possession  except  as  representing  the  company.  This 
Case  was  followed  in  Brown  y.  Prithiraj  Mandal(4t).  In  the  cases 
of  Sarbananda  Basu  Mozumdar  y.  Pran  Sankat*  Boy  C/u>W(iAuri{5)j 
Abhay^-99ari  Debt  y.  Shidhessari  2)^W(6),  and  Bamasami  r. 
Danakdi  Ammai(7)  it  has  been  held  that  a  dispute  as  to  the 
right  to  colleot  rents  was  a  dispute  within  s.  145  of  the  Code  of 
1882.  That  is  now  the  hiw  nnder  the  same  section  of  the 
present  Code. 

Under  s.  318  of  the  Code  of  1831  it  was  held  that  co-sharers, 
who  were  not  concerned  in  the  dispute,  were  not  entitled  to 
notice — Oobind  Ohunder  Cthose  v.  Anundo  Chunder  8irear{8). 

In  the  case  of  Kunund  Ifarain  Bhoop{9)  it  was  held  that 
nnder  the  Code  of  1872  there  was  no  particular  mode  of  giving 
notice    calling  upon    parties  to  attend  before   the  Magistrate. 

(1)  a879)  6  0.  L.  B.  287.  (6)  (1888)  I.  L.  B.  15  Calc  627. 

(2)  (1880)  6  C.  L.  E.  198.  (6)  (1889)  I.  L.  R.  16  Calc.  61S. 
(8)  (1894)  h  L.  B.  21  C«lc  915.  (7)  (1888)  I.  L.  B.  12  Had.  88. 
W  (1897)  1.  L.  B.  25  Gale.  423.  (8)  (1872)  18  W.  R.  Cr.  54. 

(9)  (1878)  I.  L.  B.  4  Gale.  650. 
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But  the  language  of  s.  530  indicated  that  notice  should  be 
addressed  to  known  individuab,  certain  specified  parties,  and  not 
in  the  form  of  a  public  citation.  *^A11  persons  concerned"  meant 
"the  parties  of  whose  dispute  the  Magistrate  had  knowledge.'* 

There  was  no  provision  in  s.  530  of  that  Code  for  allowing 
an  intervener  to  come  in  in  the  middle  of  the  proceedings  held 
by  ihe  Magistrate.  This  case  is  now  done  away  with,  I  submit, 
by  d.  3  of  s.  146  of  the  present  Code. 

It  has  been  held  that  an  order  made  in  proceedings  under  e.  145 
18  binding  only  on  those  persons,  who  were  the  actual  parties 
to  the  case  before  the  Magistrate.  See  Oopal  Burnawar^  in  re(l), 
Ifobo  Kishore  ChtMikerbuUy{2),  Queen-JEmprew  v.  Euppapjfar{Z)^ 
Janohi  Nath  Roy  v.  Queen- JSmpre88(4:). 

The  case  of  Ooluck  Chandra  Pal  v.  Eali  Charan  J)e{S)^ 
however,  takes  a  contrary  view  as  to  this  point.  If  the  other 
cases  are  rightly  decided,  surely,  if  a  party  is  entitled  to  bring  in  an 
outsider,  he  can  say  if  that  outsider  is  not  before  the  Court  that 
the  Court  cannot  proceed  without  him ;  and  if  it  does  so,  it  acts 
without  jurisdiction^  I  contend  that  "  all  disturbance"  in  cL  (6)  of 
B.  145  of  the  present  Code  means  disturbance  by  aU  parties. 

If  A,  B,  C,  and'D  put  forward  claims  to  the  same  land  and  do  not 
admit,  but  each  disputes  the  claims  put  forward  by  the  rival  claim- 
ants, there  is  a  dispute  concerning  land.  If  any  of  them,  say 
A  and  B,  are  prepared  to  resort  to  violence  to  enforce  their  claims, 
that  dispute  is  likely  to  lead  to  a  breach  of  the  peace,  though 
C  and  D  may  be  anxious  for  a  peaceable  settlement  of  the  dispute. 
But  the  parties  concerned  in  the  dispute  are  all  four,  and  under 
the  words  of  the  Code  aU  four  must  be  required  to  attend. 

It  is  an  essential  condition  of  the  exercise  of  the  jurisdiction, 
that  the  Magistrate  should  endeavour  to  ascertain  who  are 
the  parties  concerned  in  the  dispute,  since  he  is  to  adjudicate  which 
of  them  is  entitled  to  retain  possession,  until  evicted  in  due  course 
of  law  by  a  civil  suit. 

It  is  a  forced  and  ungrammatioal  construction  to  say  the  parties 
oonoemed  in  such  dispute  are  those  only,  who  are  likely  to  create  a 

(1)  (1W9)  8  B.  L.  E.  App.  Cr.  18.  (2)  (1894)  I.  L.  B.  18  Mad.  51. 

(8)  (1880)  7  C.  L.  E.  291.  (4)  (1898)  8  C.  W.  N.  829. 

(S)  (1888)  I.  L.  R.  18  Calc  175. 
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breach  of  the  peaoe,  and  to  deal  with  them  alone  mmld  be  to  sin 
against  the  rule,  which  I  contend  to  be  a  fondamental  role  for  the 
exercise  of  any  joriadiotion. 

Moreover,  it  would  defeat  the  object  in  view,  if  A  or  B  in  the 
abeenoeof  C  and  D  could  obtain  an  order  interfering  with  their 
rights  and  prevent  them,  without  their  being  heard,  from  exercising 
those  rights.  That  the  order  for  possession  would  have  that  efiFeot 
can  scarcely  be  disputed,  seeing  s.  145  forbids  ^*  all  disturbances,  etc" 
and  form  XXII  supports  this  view.  Certainly  the  order  for  attach- 
ment  under  s.  146  would  have  that  effect. 

If,  as  stated  in  some  cases,  these  orders  bind  only  those  who  are 
parties  to  the  Magistrate's  proceedings  and  do  not  bind  the  real 
disputants,  they  become  farcical  and  useless.  There  may  be  cases  in 
which,  on  the  grounds  of  absolute  neceesity  for  the  general  welfare,  the 
Legislature  may,  having  regard  to  the  special  object  in  view,  abrogate 
the  applicability  of  this  fundamental  rule,  but  it  would  require 
very  explicit  language  to  show  that  that  was  its  intention ;  and 
in  the  absence  of  any  express  provision  in  the  law  excluding  the  right 
of  a  party  affected  by  the  decision  of  the  Oourt  to  be  heard  in  support 
of  his  rights,  the  fundamental  rule  must  be  given  effect  to.  There 
is  nothing  in  the  language  of  the  section,  which  expressly  abrogates 
this  fundamental  rule :  on  the  contrary,  the  law  provides  as  a  condition 
for  the  exerdse  of  the  jurisdiction  that  the  Oourt  shall  require  the 
attendance  of  the  parties  concerned  in  such  dispute,  which  means 
all  parties  concerned  therein.  The  omission  of  the  word  *'  all ''  in 
the  Codes  of  1882  and  1898  makes  no  real  difference :  ^*the  parties '' 
necessarily  imply  all  the  parties.  In  the  Queen-Hmpress  v.  Oobind 
Chandra  Da9  (1),  the  Magistrate  being  of  opinion  that  the  dispute 
was  between  parties  1  and  2  decided  the  question  of  possession 
between  them,  and  parties  3  and  4,  who  were  willing  to  give  evi- 
dence as  to  their  possession,  were  not  allowed  to  do  so.  The  Higu 
Court  held  that  their  evidence  should  have  been  taken.  In 
6reemMy  Banee  Anmndomoyee  Debee  v.  Luchmun  Pershad  Gogo{2)^ 
it  was  held  that  it  would  have  been  more  regular,  if  the  Magis- 
trate had  postponed  the  proceedings  and  made  the  representative 
of  a  deceased  party  a  party  to  the  proceedings. 


190t 
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(k)  (ssea)  I.  L.S.  aoOiii«.  sao. 


(2)  aSTS)  S  C.  L.  R.  SM. 
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In  Beehu  Sheikh  v.  Deb  Kumari  I)(m{l)  it  was  held  by  a 
majority  that  *^  parties  concerned  in  the  dispute  "  meant  the  parties 
concerned  at  the  time  the  proceedings  w6re  ioitkkted,  and  ihat  theie 
was  no'  power  to  introduce  parti^^  who  were  not  concerned  in  the 
original  dispute.  Bampini  J.,  however,  held  that  the  preliminary 
proceedings  may,  and  in  many  cases  must,  partake  of  the  character 
of  a  general  citation  to  all  the  parties  concerned  in  the  dispute  to 
appear ;  that  it  was  not  necessary  for  the  Magistrate  to  confine  his 
final  order  as  to  possession  to  the  parties  named  in  the  preliminary 
proceedings. 

I  do  not  go  quite  so  far  as  that.  I  contend  that  all  parties  con- 
cerned at  the  begbining  of  the  proceedings  in  the  subject  of  the 
dispute  and  whom  the  Magistrate  came  to  know  of  during  the 
proceedings  should  be  made  parties. 

Again,  in  Ram  Chandra  Da$  v.  Monohur  Itqp{Z)  it  was  held  that 
all  persons  interested  in  or  claiming  a  right  to  the  property  in 
dispute  were  included  in  the  words  "  parties  concerned.  *'  My 
contention  is  not  so  far  reaching  as  ^^  interested  in, "  but  includes 
only  those,  who  are  rival  claimants  to  the  possession.  Suppose 
there  is  a  dispute  in  January  and  Che  Magistrate  in  June 
discovers  a  necessary  party  who  should  have  been  made  a  party 
at  the  beginmng,  what  is  he  to  do  ?  He  should  be  made  a  party. 
There  is  no  necessity  to  frame  fresh  proceedings,  as  it  is  the  same 
and  not  a  fresh  dispute.  If  in  a  proceeding  parties  A  and  B  are 
only  made  parties,  and  A  in  his  written  statement  states  that 
0  is  also  a  necessary  party  and  that  he  claims  to  have  G 
in  as  a  matter  of  right.  O  shosold  be  made  a  party.  The  bring- 
ing of  0  in  is  provided  for  by  oL  3  of  s.  145  of  the  present 
Code. 

If,  in  consideration  of  the  evidence  under  d.  4^  the  Magis- 
trate discovers  that  0  is  in  possession  and  should  have  been  made 
a  party  from  the  beginning,  what  is  there  in  the  law  which  says 
that  he  should  not  bring  in  0  ?  The  Magistrate  cannot  shut  his 
eyes  to  the  fact  and  proceed  with  the  case  without  making  him 
a  party. 

(1)  (1898)  I.  L.  R.  21  Calc  404. 

(2)  (189a)  I.  L.  R.  21  CbIc.  29. 
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In  JanoU  Kaih  Boy  y.  Ths  QM^JBoi/;reM(l)  it  was  laid 
down  that  mdmbeorB  of  a  joint  familj^  wko  would  bf  affected  by 
4}ie  oi<kr  of  the  Magistrate,  should  be  made  partie*  to  the  pr^ 


1902 


Hko  opmion  of  the  Fall  Bendi  in  Protop  ffaram  Sinffh  w. 
Rajendra  Natam  8ingh{2)  as  to  i9iBt  Ifag^tiates  should  do 
with  fegard  to  parties  is  no  4oabt  obUm'j  })fii  at  the  same  time  it 
is  worthy  of  attention.  But  it  is  unnecessary,  as  suggested  in 
that  ease,  to  initiate  fr^  prooeedings. 

In  Laldkan  Smgh  ▼.  8f$kdeo  NaraU  8%ngh{Z)  the  Oouit 
-held  that  the  Magistrate  should  haye  brought  in  certain  tenants, 
who  were  pot  forward  as  necessary  parties,  and  his  omission  to 
*do  so  was  an  illegatify  and  a  question  of  jurisdiction. 

Where  jurisdiction  is  giyen  to  a  Court  by  an  Act  upon  cer- 
tain specified  terms  contained  in  the  Act,  those  terms  must  be 
complied  with  in  order  to  create  jurisdiction — see  Nu$9eru>anj4$ 
Pestonjee  y.  Meer  Mynoodeen  Khan  Wuttud  Meet  Sudroodeen  Khan 
Bahadoar{^).  The  haying  of  the  necessary  parties  before  the 
Hagistrate  in  proceedings  creates  the  jurisdiction.  In  Oane$h  Jalia 
V.  Ayubali  Chaudhur%{S)  your  Lordship  the  Chief  Justice  held 
that  the  words  ^^ concerned  in  the  dispute"  were  not  limited 
to  the  parties  actually  concerned  in  the  dispute,  but  included 
parties  concerned  in  the  subject-matter  of  the  dispute,  who  would 
be  affected  by  the  Magistrate's  order. 

The  principal  object  which  a  proceeding  under  s.  145  aims 
at  is  a  preyention  of  a  breach  of  the  peace,  and  that  object  cannot 
be  achieyed,  if  persons  who  are  interested  in  or  in  filftitr^ing 
possession  of  the  land  in  dilute  and  persons  who  are  alleged 
to  be  in  possession  of  a  portdon  of  such  land  are  not  made  parties 
to  it,  and  an  order  made  under  the  section  in  the  absence  of 
nuoh  parties  is  made  without  jurisdiction~^fi^«A  Mollah  y.  ^jahar- 
uddi  MoUahijS)  and  Mangal  Haldar  y.  Naimuddi  Fakir(7). 

0)  (IB&9)  8  C.  W.  N.  829. 
(2)  (1896>  I.  L.  B.  24  Calc.  66. 
^)  (1900)  I.  L.  a  27  Cale.  808. 

(4)  (1866)  6  M.  I.  A.  184  (166). 

(5)  (1900)  4  C.W.N.  763. 

(6)  (1901)  I.  L.  B.  28  Cftlc  446. 

(7)  (1901)  6  C.  W.  N.  101. 
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The  grouBd  for  placing  a  narrower  oonstruction  on  the  words 
used  is  based  simply  on  the  faot  that  the  immediate  object  being 
to  prevent  a  breach  of  the  peace  that  object  would  be  defeated, 
if  the  Magistrate  had  first  to  ascertain  who  were  the  parties 
really  ooncemed  in  the  dispute.  I  have  already  shown  he  has 
another  way  of  preventing  a  breach  of  the  peace.  The  condi- 
tions  for  the  exercise  of  the  jurisdiction  and  the  method  provided 
for  attaining  that  object  imder  s.  145  being  Euch  as  the  section 
states,  they  carry  with  them  and  import  that  all  ordinary  rules 
for  the  administration  of  justice  should  be  adhered  to  except  in 
fio  far  as  those  rules  are  expressly  abrogated.  So  far  from  abro- 
gating them,  the  section  states  that  ''the  parties/'  ue.^  as  I  read 
it,  "all  parties  concerned  in  the  dispute,'*  shall  be  required  to 
attend  before  the  Magistrate  can  proceed  with  his  inquiry. 

It  has  been  argued  that  the  abrogation  of  the  rule  must  be 
inferred  because  (I)  there  is  no  provision  for  a  general  citation, 
(2)  there  is  no  provision  for  intervention,  (3)  there  is  no  provision 
that  the  proceeding  shall  not  abate  on  the  death  of  the  party  cited. 

I  submit  the  cases  so  far  as  they  support  these  propositions 
erred  in  giving  undue  prominence  to  the  object  to  be  attained  and 
in  wholly  disregarding  the  method  provided  by  the  Legislature 
for  attaining  that  object,  and  thereby  losing  sight  of  the  funda- 
mental propositions  underlying  the  exercise  of  all  jurisdiction. 

But  such  difficulties  as  might  have  arisen  on  the  words  of 
the  former  Code  have  been  removed  by  Act  V  of  1898. 

With  regard  to  (1),  cl.  (3)  of  s.  145  provides  for  a  general 
citation,  and  thereby  shows  that  the  Legislature  intended  to 
confer  a  right  of  intervention  (2)  and  this  right  is  confirmed 
by  cl.  (5),  which  allows  any  other  person  interested,  which 
dearly  means  a  person  not  cited,  to  attend,  whereas  the 
corresponding  clause  in  the  Code  of  1882  only  referred  to  persons 
required  to  attend.  By  the.  use  of  the  word  "  interested '* 
instead  of  "concerned  in  the  dispute,"  d.  (5)  allows  persons 
interested  in  the  result  of  the  dispute,  though  not  actually  con- 
cerned therein,  t.c.,  claimants,  whose  rights  are  not  in  dispute,  to 
come  in  and  put  an  end  to  the  proceedings  by  showing  that  there 
was  no  longer,  or  never  had  been,  a  likelihood  of  a  breach  of  the 
peace.  As  to  (3),  d.  (7)  clearly  provides  that  proceedings  shall 
not  abate  by  reason  of  the  death  of  any  of  the  parties  thereto. 
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The  answers  to  the  questions  referred  to  the  Full  Bench  should 
therefore  be  as  follows  :— 

Question  I.    No. 

Question  11.  The  Magistrate  is  bound  to  ascertain  all  the 
persons  concerned  in  the  difpute,  and  for  that  purpore  must 
make  an  inquiry. 

Question  III.  A  freih  proceeding  would  seem  to  be  unneces- 
sary, so  long  as  the  dispute  is  the  same  and  not  a  fresh  dispute. 

Question  IV.  All  pereons  oonoemed  in  the  dispute  likely 
to  cause  a  breach  of  the  peace,  whether  named  in  the  information  on 
whidi  the  Magistrate  acted  or  not  so  named,  are  proper  parties  to 
the  proceedings,  and  the  Magistrate  who,  in  the  oourre  of 
such  proceedings,  ascertains  that  a  person  not  named  in  the  infor« 
mation  was  in  fact  a  party  to  the  dispute  likely  to  cause  a  breach 
of  the  peace,  is  bound  to  make  him  a  party. 

QuesUon  V.  Yes.  Here  the  same  persons  are  not  claiming 
the  same  land,  but  different  plots ;  it  is  not  a  common  di^'pute  ; 
the  owners  of  the  plots  are  different ;  it  cannot  be  said  that 
the  subject-matter  is  the  Fame  or  that  the  dispute  is  concerning 
the  same  immoveable  property.  The  words  of  the  Code  show 
that  there  ia  on'y  one  subject-matter  of  dispute.  Where  there  are 
severtlf  plots  concerned,  there  may  be  a  common  invasion  of  the 
whole,  but  the  subjects  of  dispute  are  different  and  the  section 
would  not  apply;  whereas,  on  the  other  hand,  where  there  is 
one  integral  whole  formed  of  parts  it  would. 

The  Adroeate-Oencral,  Mr.  J.  T.  Woodroffe^  {M.  Sernjul 
Islam  J  Babu  Dasarathi  Sanyal  and  Bdbu  Amarendra  Kath  Base  with 
him),  for  the  opposite  party.  My  learned  friend  has  dealt 
with  the  Begulations  and  other  Acts,  and  has  argued  that  those 
Acts,  etc.,  fhonld  be  considered  as  showing  that  there  has  been 
a  continuity  in  the  procedure,  etc.  As  a  matter  of  fact,  he  has 
shown  that  there  has  been  no  continuity  :  the  matters  are  different, 
and  so  are  the  Courts.  The  proper  mode  of  dealing  with  an  Act 
intending  to  codify  a  particular  branch  of  the  law  is,  in  the  first 
instance,  to  examine  the  language  of  the  statute  and  to  ask  what 
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la  its  natural  meaning  umnfltieiioed  by  any  ocmsiderationt  detived 
from  the  preyiouB  state  of  the  law  and  not  to  start  with  mquixiii|f 
how  the  law  previously  stood,  and  then  assuming,  that  it  was 
probably  intended  to  leave  it  unaltered,  to  see  if  the  words  of  the 
*eD3aotment  will  bear  an  inteipretation  in  eonformity  widi  this 
view.  If  a  statute,  intended  to  embody  in  ift  Oode  a  particular 
branch  of  the  law,  is  to  be  treated  in  this  fashion,  its  utUitjy 
would  be  almost  entirely  destroyed,  and  the  •very  object  with 
which  it  was  enacted  would  be  frustrated.  See  the  case  deooLded 
by  the  Privy  Council — Nbrendra  Nath  Sircar  v.  Eamalbaaini 
J)a$4{iy,  I  thwefore  do  not  prq>06e  to  address  myself  on  the 
anct^t  law,  as  it  does  not  show  the  state  of  the  present  law. 

The  object  ol  s.  145  is  the  prevention  of  breaches  of  the 
peaee.  It  is  with  this  view  only  that  Magistrates  are  invested 
with  any  jurisdiotion  toudiing  the  rights  with  regard  to  pos- 
seasio]^  in  land..  Wettiust  see  what  was  the  evil^imed  at:  then 
we  can  see  what  remedy  is  to  be  ^applied. 

My  learned  friend  says  you  must  recollect  the  dispute  is 
respecting  land,  and  therefore  you  must  consider  who  are 
concerned  in  the  land  and  not  regard  the  likdihood  of  a  breach 
of  the  peace  being  caused.  The  section  provides  that  j  the 
Magistrat^^Miit  be  satisfied  that  there  is  a  dispute  likely  to 
cause  iBi  breach  of  tl^e  peace  concerning  land ;  his  being  satisfied 
gives  Tiim  jurisdiction — Obhot/  Chandra  Mookefy€e{2) ;  Damodur 
^tddyadhur  Mohapatro  y.  Syamanund  Dei/{S);  The  Queen^ Empress  v. 
Vobind  Chandra  2)a«(4),  and  not  the  fact  of  having  the  parties 
Wore  him,  as  if  he  were  trying  a  civil  suit.  The  result  of 
some  of  tie  decisions  has  been  that  the  Magistrates'  Courts 
hisve  heea  flooded  with  these  cases,  and  -Magistrates  bate  been  in- 
stituting; inquiries  as  ta  who  were  in  possessioii,  thereby  frus- 
tratfaig  the  object  of  the  section.  If  the  Magistrate  after  making 
the  inquiries  makes  a  m&t^e  in  his  abstract  of  title,  the  whote 
proceedings  are  void... 

The  section  says  ihe  Magistoate  must  be  satisfied  that  there 
is  ft  dispute,  etc  If  that,  is  the  foundation  of  his  jurisdiction, 
why  import  the  wOTds  "when  he  ha£i  ascertained  who  the  persons 

(1)  (1896)  L  L.  R.  28  Calc.  563,  572.      (S)  (18?in.  L.  B.  7  Calc.  886. 

(2)  (1888)  I.  U  B.  10  Calc.  78.  (4)  (1893)  L  L.  R.  20  Calc  520, 626, 
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iffe  claiming  to  lie  entitled  te  the  ptope^cy  P"  iToa  caimat 
^vide  tlie  disptlte  4nto  obe  ooncemii^  land  and  then  require  the 
MagiBtrate  to  ^soettain  whether  ti  is  likely  to  result  in  a  breach 
of  the  ^eace.  What  is  neeeesarj  is  a  prompt  remedy  to  prey^nt 
a  breach  of  the  peace.  6.  14S  wa^  hot  intended  to  enable 
persons  to  fry  bat  questions  ot  pbsse^on.  As  to  what  would 
be  done  by  the  Magistrate  in  tlte  particular  A,  B,  and  0 
case  put  forward  by  Mr.  Hill  remaitis  to  be  seen  when  the 
point  arises.  The  section  states  that  the  Magistrate  must  makd 
<in  order  in  writing,  etc.,  requiring  the  parties  concerned  in  Buch 
dispute  to  attend  in  Gourt^  etc.  This  is  not  a  general  citation  n<^ 
is  it  affected  by  s.  s.  (3).  The  decisions  tend  to  ishow  that  thd 
order  is  not  in  the  way  of  a  g^ieral  citation,  but  is  to  be  addressed 
to  certain  specified  persoils  who,  the  Magistrate  is  satisfied,  are  likely 
i;o  caujse  a  bre&ch  of  the  peace,  calling  on  them  to  attend. 

Sub-section  (3)  does  not  give  sanctioh  to  the  (Usaentietit  decision 
of  Bampini  J.  in  Sechu  Sheikh  v.  Deb  Kumari  iXiw(l).  It  only 
indicates  the  mode  in  which  the  cnrder  is  to  be  served  on  the 
persons  to  whom  it  is  direct^  and  that  one  copy  should  be  affixed 
on  some  conspicuous  place. 

From  the  beginning  it  was  intended  that  notice  should  only 
be  given  to  the  persons,  who  were  concerned  in  the  dispute  and 
were  indicated  in  the  information  before  the  Magistrate — Gobind 
Chunder  Ohose  v.  Anundo  Chunder  Sirear{2),  The  service  of 
the  notice  is  now  provided  for  by  s.  s.  (3).  The  Magistrate  is  not 
bound  to  include  in  his  order  every  person  who  may  be  mentioned 
in  the  police  proceedings,  but  cmly.  such  as  at  the  drawing  up 
of  the  order  he  is  satisfied  are  the  persons  concerned  in  the  dispute. 
He  must  not,  however,  go  beyond  the  information  before  him, 
and  with  regard  to  those  mentioned  in  that  information,  he  has 
discretion. 

The  words  "  subject  of  dispute  "  in  s.  s.  (3)  and  the  words  *'any 
other  person  interested''  in  .s.  s.  (6)  refer  to  persons  interested  in 
the  subject  of  diqpute.  In  Bechu  Sheikh  v.  Deb  Kumuri  Dasi{l) 
Bampini  J.  went  much  farther  than  Mr.  Hill.  The  word  "  none  " 
in  s.  146  cannot  be  read  as  ^*  no  one,"  showing  that  theriei  was 
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a  general  citation  under  s.  145.  It  was  pat  in  because  it  was 
contemplated  that  there  might  be  more  than  two  parties;  in 
the  warrant  of  attachment  in  Sjhedule  V,  the  word  "neither"  is 
still  retained.  The  wording  of  s.  s.  (3)  indicates  that  the  pereons 
to  come  in  are  those  on  whom  the  Magibtrate  directs  the  order 
should  be  seryed,  that  is  to  say,  theperaons  whO|  upon  the  informa- 
tion before  him,  the  Magistrate  comes  to  the  conclusion  are  the 
persons  concerned  in  the  dispute.  S.  8^  (5)  does  not  have  the  effect 
of  making  persons  interested  parties.  S.  s.  (4)  clearly  indicates 
the  chronological  order  of  the  proceedings,  and  shows  that  s.  s. 
(1)  and  (3)  should  be  read  together.  The  contention  that  "  parties 
concerned  in  the  dispute  "  means  the  parties  concerned  in  the  land 
as  to  which  there  is  a  dispute,  though  not  claiming  it  before  the 
Magistrate,  is,  I  submit,  incorrect ;  nor  can  it  be  Eaid  that  the 
Magistrate  would  be  deciding  the  case  behind  a  man's  back 
without  first  hearing  him.  What  I  wish  to  show  is  that  it  is  not 
neceacarj  to  bring  in  other  parties,  and  that  there  ia  no  question  of 
jurisdiction,  if  they  are  not  brought  in,  nor  are  they  affected  by 
any  order  passed  in  those  proceedings. 

The  words  in  s.  s.  (6)  "forbidding  all  disturbance"  when 
read  with  the  context,  and  in  view  of  the  general  principle, 
where  the  object  of  the  law  is  the  prevention  of  disturbance  and  not 
the  adjudication  of  a  right,  means  all  disturbance  by  persons  not 
found  to  be  in  possession,  of  persons  found  to  be  in  possession 
by  the  order,  and  not  disturbance  by  all  persons-  My .  learned 
friend  has  cited  no  authority  in  support  of  his  contention, 
that  all  disturbance  means  disturbance  by  all  persons.  The  cases 
against  that  contention  are:  In  the  matter  of  Oopal Burnawar{\)\ 
In  the  matter  of  Ifobo  Kinhore  Chuckjrbuttt/{2) ;  Queen- Empress  v. 
Kuppayyarf^)  ;  Bechu  Sheikh  v.  Djb  Kumari  Dasi(4:) ;  Janoki 
Nath  Roy  v.  The  Queen- Emprc88{5). 

Section  145  and  s.  146  cannot  be  read  together,  but  should  be 
read  separately.  S.  146  assumes  something  different  to  the  state 
of  things  contemplated  by  s.  145.  Under  s.  146  the  case  is 
one  of  vacant  possession  with  regard  to  the  parties  before  the  Oourtb 

(1)  (1869)  8  6.  L.  R.  Ap.  Cr.  18.  (8)  (i9H)  I.  l!  B.  18  MmL  51. 

(8)  (1880)  7  C.  L.  B.  291.  (4)  a8P8)  I.  L.  R.  21  CaIc.  404. 

(5)  (IS99)  8  C.  W.  K.  829. 
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The  attachment  tinder  the  eeotion  may  affect  the  rights  of  third       1909 
parties,  but  with  regard  to  that  I  would  say  that  those  parties    kri6hi»a 
would  be  allowed  to  come  in  and  ghow  their  possession.  Kixivz 

The  ca^e   of    G  lack  Chandn  lal  y.  /ui/i  Ch*t  an   De{\)   is       Abi»ui. 
the  only  case  cited  on  the  other  tide,  and  that  is  dlctinguLJiabley 
aa  the  parties  therein  mentioned  were  aware  of  the  order  and  were 
rightly  convicted   for  disobeying  it.     Persons    privy    would   be 
affected  by  the  provisions  of  the  Limitation  Act. 

The  amwers  to  the  qucitioni  referred  to  the  Full  Bench 
should  therefore  be  as  follows : — 

Question  I.  No,  because  the  other  parties  are  not  affected  by 
the  proceedings. 

QusstLn  II.  No,  also.  The  Magistrate  must  ascertain  that 
the  difpate  is  about  land,  and  he  should  also  ascertain,  who  are 
the  parties  to  the  dispute  d  liming  possession  of  the  land. 

Question  III.  The  proceedings  are  separate  and  distinct,  and 
not  a  oontinuation  of  the  former  one. 

Question  IV.    No. 

Questhn  V.    Yes. 

Ceiminal  Motion  No.  834. 

Hr.  Dunne  {Bibu  Sarmdra  Naraifi  Ifitier  with  him)  for 
the  petitioners.  With  regard  to  the  point  as  to  who  are  the 
parties  conc3med,  it  has  been  very  fully  argued  by  my  learned 
friend  Mr.  HiU,  and  I  have  nothing  further  to  add. 

Originally  these  proceedings  were  between  two  sets  of  tenants, 
who  were  disputing.  On  objeolions  raised  by  them  the  Court 
drew  up  fresh  proceedings  and  brought  in  two  sets  of  zamiudars. 
There  was  no  fresh  information  showing  that  there  was  a  likeli- 
iiood  of  a  breach  of  the  peace  at  the  time  that  the  fresh  proceed- 
ings were  taken.  I  submit  the  point  is  covered  by  the  Full  Bench 
case  of  Frotab  Narain  Singh  v.  Rnjendra  Narain  Singh  (2),  and 
that  your  Lordships  are  bound  by  that  case,  which  lays  down 
that,  where  it  appears  to  the  Magistrate  that  it  is  absolutely 
necessary  that  other  parties  should  attend  and  he  is  satisfied  that 
the  danger  of-  a  breach  of  the  peace  still  ezists^  then  he  may 
initiate  a  new  proceeding. 

0)0886)  LL-B-Xa  Calc.  178.  (1)  0898)  I.  L,  B.  «4  Cilc.  SS. 
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i^BiflUKA.  ^^  H  institntdd  when    ^  .dispute  ia,  Jbatwaeu.  di&rent  sets 

SAMivr    Qf   tentota    elaiming   different    plots   under    >differant   rights, 

ABDuft      hd  l^ho   oUims  one  plot-  of  Und  ^ould  not  he  driigged   into 

midk  9k  dispute  under  s,  145;  and  his  elaim  tried  along  with 

the  other  claims.    The  result  would  he  disastrous,  if  the  decision 

went  against  him  and  the  opposing  set  of  tenants  were  put  into 

possession  of  the  whole  land  in  dispute.    In  order  to  reooyer  his  one 

plot  he  would  have  to  institute  a  oivil  suit  and  make  all  the  tenants 

composing  the  other  side  parties. 

Ifr.  Pugh  (Babu  Bhama  Pro9UUfia  Mbwumdar  irith  him)  for 
the  opposite  party.  The  question  of  jurisdiction  depends  upon 
whether  the  Mag^rate  has  pow^r  judioiallj  to  examine  a  ease 
and  deeide  upon  it,  when  he  takes  it  up.  Any  iiregalarity  or 
iU^gidity  during  ihe  prooeedipgs  cannot  oust  the  jurisdiction  of 
the  Magistrate,  wh^i  once  acquired.  The  question  as  to  whether 
there  6h*mld  or  should  not  be  a  multiplicity  of  suits  is  one  of 
procedure  and  in  no  sense  one  of  jurisdiction. 

In  putting  a  construction  upon  what  is  laid  down  in  the  Full 
Bench  ca8et>f  Protap  Narain  Singh  v.  Bajendra  Narain  Singh  (1), 
we  inust  see  what  the  oiroutnstancee  of  that  case  were.  There  was 
nothing  to  show  in  that  case  that  the  man,  who  they  sought  to 
hare  added  as  a  party,  had  anything  to  do  with  the  case  at  the 
oommeiicemeni  In  the  present  case  the  landlords  were  mentioned 
'  in  the  first  instance,  and  the  Magistrate  in  the  exercise  of  his 
discretion  did  not  make  them  parties,  hut  did  so  later  on.  This 
qjneeiioa  a&to  parties  was  not  raised  before  the  Full  Bench,  nor 
was  it  the  intention  in  that  case  to  lay  down  a  lHX)ad  proposition 
but  only  to  deal  with  the  particular  drcumstaiioes  in  that  case. 
.  Where  a  Mi^istiate  is  satiffifted  that  a  <lispicte  likely  to  cause 
a  breach  of  the  peace  exists  oirau)sarnihgUnd,  he  had  jurisdiction 
to  proceed  under  s.  145  of  the  Oode.  Zktors  in  procedure  do  not 
affect  his  jurisdiction ;  the  Magistrate  has  a  discretion  as  to  who 
should  be  made  parties ;  if  he  ezeroises  his^Bsoretieh  wrongly,  it 
does  not  affect  or  do  wway  with  his  jurisdiction^  The  Act  faaa 
been  altered  since  the  Full  Beneh  case,  aiid  your  Loecddi^s  can  now 
interfere  only  on  apoint  of  jurisdiction,  the  object  being  to  get  these 

(1)  (1898)  I.  L.  B.  24  Calo.  66. 
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dispates  setiled  qi4Gkly.  AddingpaitiQBwroiigly  woiddbeancrror 
of  praeedoref  an  irregdaritj.  li'  a  pitrty  choose  to  waivo  fiooh.  an 
fewguUrity^Jbc-woridbgbatindby  the  piooeediiiga,  and  if  thai  is  Bp^ 
it  cannot  be  a  qvestien  irf  jariadio&m.  Bocrald  never  hare  been 
inteorided  that  beeanse  another  persen  ie  added,  thai  the  Magi»- 
iarate  is  to  Mrt  afiraeh  and  oaU  for  a  fresh  police  report  as  to 
fhe&ots^ 

The  answers  to  the  questions  referred  to  the  Foil  Bench  shotdd 
therefore  \>e  as  follows  :— 

Quesiion  J.  No.  The  Magistrate  has  exercised  the  discretion 
vested  in  him.    It  is  not  a  question  of  jurisdictioOi. 

Quesiion  11.  There  is  nothing  further  to  add  to  what  has 
been  stated  in  the  (Mrder  of  reference.  No  procedure  of  this  kind 
is  ^oyided  f  or^  and  any  such  action  hj  t}ie  ICi^plfitrate.  would  be 
^tgainst  the  summary  nature  ol  the  proceedings^ 

QuedionllL  Thishaebeendealt  with  by  the  FuU  Bench  and 
relorred  toby  me. 

Question  TV.  No.  How  could  the  Magistrate  hold  a  sttnunary 
Hiquiiy,  if  he  had  to  enter  into  all'  these  other  .inqmries  P 

Quesiion  F.    Na 


1909 


KaitBKA 
KAKOn 

JwBAa. 


Pbxvpbjp  C.J.  I  agree  in  the  judgment  delivered  by 
Mr.  Justice  Hill.  The  matters  under  consideration  have  been  so 
fully  discussed  in  the  order  of  referenee  and  in  his  judgment  that 
there  is  little  to  add.  ^' 

The  reported  cases  to  which  dissent  has  been  e^iHreised  in  the 
order  of  i^erence  seem  to  have  proceeded  on  tiie  gfound  that 
proceediii^  onifir  section  145  of  theCode  of  Criminal  Procedure 
should  bexegu^i^ted  on  thesame  principlee  as  if  the  Magistrate  were 
txying  a  civijl  scdt  involving  a  right  to  possession,  and  that,  unless 
sB  persons  bflving  any  posaiUe  dami  are  made  parties  to  those  i«o- 
ceedingSy  they  are  bad  for  want  <d  jurisdiction.  That  was  also 
the  argument  addressed  to  us  by  Mr.  Hill.  But  tiie  law  does  not 
require  tins,  nor  is  it  the  object  of  proceedbgs  under  section  146 
that  the  Kagistrate  should  deal  with  the  matter  before  him,  as  if 
be  wevt  acting  as  a  Civfl  Goaurt.    l%e  ^ect  in  view  » to  prevent 
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1902       a  breaoh  of  the  peace  by  determining  tbe  actual  possession  of  land, 

Kbtshha    ®*®'»  ^^  dispute  between  certain  parties,  who  are  likely  on  this 

Kamini     aoc  unt  to  break  the  peace.     The  Court  has,  however,  reoognized 

Abdul      that  a  del^ermiaation  of  actual  possession  batwean  the  disputing 

l^"'  parties  might  affeol;  the  righti  Ot  absent  parties  really  in  possession, 
F&ivfiBpC.J.and  that  such  persons  are  entitled  to  be  heard.  That  Beems  to 
me  to  be  going  beyond  the  letter  of  the  law  and  also  the  object 
in  view.  It  may  be  very  desirable  that  such  parties  ehould  be 
heard,  so  as  to  avoid  a  possible  injustice  by  determining  in  their 
absence  an  i?sue  which  may  affect  their  rights.  But  whether  a 
particular  person  should  or  should  not  be  brought  in  is  a  matter 
on  which  the  Magistrate  should  exercise  his  discretion.  The  law 
nowhere  dedarei  that  such  person  is  entitled  to  come  info  the 
proceedings,  and  tharefore,  although  in  refu  ing  to  hear  him,  the 
Magistrate  may  not  be  exercising  his  discretion  properly,  it 
cannot  be  said  that  such  refusal  amounts  to  a  refusal  to  exercise 
jurisdiction  under  the  law.  The  object  in  view  is  to  prevent  a 
breach  of  the  peace  between  certain  parties  found  to  be  in  dispute 
by  determining  the  subject-matter  of  that  dispute,  not  the  deter- 
mination of  actaal  possession  or  a  right  to  possession  in  regard  to 
all  persons,  who  may  possibly  be  concerned  in  such  a  matter.  It 
is  the  duty  of  the  Magistrate  to  avoid  doing  injuitice  to  others, 
when  holding  his  proceedings,  so  as  to  arrive  at  the  final  order 
in  regard  to  actual  possession,  but  his  jurisdiction  cannot  be 
affected  by  the  fact  that  he  may  not  have  heard  one,  who  was  not 
mentioned,  in  the  information  on  which  he  has  acted,  as  in  dispute 
or  in  the  order  in  writing  on  which  his  proceedings  have  bean 
taken.  The  final  order  has  effect  only,  until  a  competent  Court 
has  deteim'ned  ^'  the  rights  of  the  disputing  parties  thereto  or  the 
person  entitled  to  possession  thereof."  By  this  means  the  probable 
breach  of  the  peace  is  prevented.  This  is  the  paramount  con« 
Bideration,  and  I  may  appropriately  point  out  that  this  has  so  been 
regarded  in  respect  of  an  order  under  section  144  which  may 
restrain  a  person  from  the  exerciee  of  his  lawful  rights  of  property, 
because  such  exercise  is  likely  to  cause  a  breach  of  the  peace.  There 
are  many  reported  cases  on  this  subject  in  which,  for  instance,  the 
right  to  hold  a  Mt  (market)  by  a  man  on  his  own  land  has  been 
prohibited  for  this  reason. 
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The  judgment  of  the  Full  Bench  in  Protap  Naram  Singh       1902 
V.  JRqfendra  Lorain  Singh{l)   is  obsolete  in  oonsequenoo  of  the     kbmhita 
modification  of  the  law  by  the  enactment  of  sub-section  (3)  for  the      Kakjmi 
obvious  object  of  directing  a  public  notification  to  be  made,  on  the      Abdul 
locality,  of  the  order  in  writing.     Taking  proceedings  under  see-       ^^^^ 
tion  145  can  have  been  only  with  the  intention  of  enabling  others  PMJriipC.  J. 
than  those  personally  served  with  such  order  to  come  in,  if  they  are 
affected  by  the  proceedings  taken.     As  one  of  the  referring 
Judges,  I  would  here  explain  that  the  third  point  put  to  the  Full 
Bench  proceeded  only  on  that  judgment  being  in  force. 

On  the  last  point  ref  erred|  I  would  desire  to  state  that  it  is 
impossible  to  lay  down  any  general  rule  in  regard  to  proceedings 
of  a  Magistrate  under  section  145  and  how  far  they  should  be  con- 
fined in  each  case  to  a  particular  plot  of  land  claimed  by  one  of  the 
parties.     Suppose,  as  in  the  case  of  Laldhari   Singh  v.  Sukdeo 
Narain  Singh  {2)  a  number  of  persona  backed  by  their  landlord 
are  disputing  with  others  backed  by  their  landlord  in  regard  to 
possession  of  lands,  and  from  the  information  before  the  Magistrate 
they  are  acting  in  combination.    As  between  the  zemindar  land- 
lords there  would  be  no  difficulty,  but  to  require  the  Magistrate  to 
hold  separate  proceedings  in  re3];>ect  to  each  plot  of  land  claimed 
by  each  of  the  ryots,  would  be  to  require  him  to  undertake  what 
would  be  almost  impossible  from  the  intricate  character  of  such 
proceedings.     The  jurisdiction  of  the  Magistrate  would  depend 
upon    the    nature  of  the  information,  on   which  he  has  acted. 
If  the  dispute  so  brought  to  his  notice  is  one  likely  to  cause  a 
breach  of  the  peace,  it  would  be  impossible  to  characterize  his 
proceedings  as  without  jurisdiction,  because  in  the  course  of  the 
judicial  inquiry  subsequently  held  the    claims  of  some  of  the 
parties  related  only  to  particular  plots  of  land  out  of  the  entire 
area  in  question.     His  findings  should  naturally  be  directed  to 
possession  of  particular  plots,  but  that  he  did  not  take  separate 
proceedings   in    respect    to    each   plot     would    not    invalidate 
his  entire  proceedings.     What  might  be  the   nature  of   a  suit 
brought  to  set  aside  the  final  order  passed  in  respecf  to  possession 
proceedings  by  the  Magistrate  seems  to  me  to  be  irrelevant.     The 
object  of  the  Magistrate's  proceedings  is   to  prevent  a   breach 

(1)  (I8W)  I.  L.  B.  24  Gale.  56.  ^2)  (1900)  I.  L.  B.  27  Calc.  893, 
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1902       of  the  peaoe  shown  to  be  likely  to  talse  plaoe  from  the  police 

Kbibhki    report   or  other  information   on  which  he  has  aoted,  and  he 

Eamiiti     ]j^  soffioiently  oomplied  with  the  law,  if  he  finds  possession  of  the 

Abdvi.      landd  in  dispute  in  respect  to  each  of  the  daims  made.     It  oaimot 

be  justly  said  that  his  proceedings    are  without  jurisdiction.    I 

Pbvsip  C.  J.  ^ould^  therefore,  answer  the  last  point  referred  in  tiie  negative. 

BAnBjBs  J-    These  two  oases  were  heard  together. 

Case  No.  730  arises  out  of  a  proceeding  under  section  145  of 
the  Code  of  Criminal  Procedure,  instituted  by  the  Subdivisional 
OflBoer  of  Tangail,  in  which  Abdul  Jubbar  Chowdhry  and  others 
were  the  first  party,  and  Brojendro  Kumar  Eoy  Chowdhry, 
predecessor  in  interest  of  the  petitioner  before  this  Courti  was  the 
jsecond  party.  Tiie  Magistrate  having  made  an  order  for  the 
attachment  of  the  property  in  dispute  under  Section  146  of  the 
Criminal  Procedure  Code,  the  petitioner  obtained  a  Eule  calling 
on  the  other  side  to  show  cause  why  the  order  should  not  be  set 
aside  on  three  grounds,  namely  : — 

IHrst.    That  the  Magistrate  had  no  authority  to  add  parties. 

Second.  That  certain  necessary  parties,  namely,  the  tenants, 
had  not  been  made  parties. 

Third.  That  the  facts  found  did  not  authorize  an  order 
under  section  146. 

Case  No.  834  arises  out  of  another  proceeding  under 
section  145.  The  Magistrate  having  passed  an  order  in  favour  of 
the  first  party,  the  second  party  obtained  a  Eule  calling  upon 
the  former  to  show  cause  why  the  order  should  not  be  set  aside 
on  these  grounds,  namely: — 

IWst.  That  the  Magistrate  had  no  information  upon  the 
date  of  the  institution  of  the  proceedings  that  there  was  any 
likelihood  of  a  breach  of  the  peace. 

Second.  That  the  dispute  being  between  different  persons 
claiming  different  parcels,  of  land,  the  institution  of  one  proceed- 
ing dealing  with  them  altogether  was  bad. 

Third.  That  the  order  was  based  upon  a  local  investigation, 
which  the  Magistrate  was  not  competent  to  make. 
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The  learned  Judges,  who  heard  these  two  Bules,  being  unable       1902 
to  agree  with  the  view  taken  in  oertain  oases,  namelj,  Bam    KuiRirA 
Chandra  Das  v.  Monohur    -B(>y(l),    Laldhari  Singh  v.    Sukedeo     ^^^^ 
Ifaram    8ingh{2)j  Anesh  Mollah  v.    i;faharuddi  Mollah{S),    and      Amxtl 
Mangal  Haider  v.  Naimuddi  Jli*fr(4),  on  the  questions  how  far       ^"^^ 
defect  of  parties  vitiates  proceedings  under  section  145,  and  how  Bahmjm  J. 
far  a  Magistrate  is  bound  to  inquire  as  to  who  the  parties  to  the 
dispute  are,  and  in  the  case  of  iZ^aA  Ramettcar  Fersad  Narain 
Singh  v.  Sarbans  Singh  (5)  on  the  question  whether  the  joinder  of 
parties  vitiates  such  proceedings,  have  referred  the  two  cases  to 
a  Full  Bench  for  the  determination  of  the  following  points :~ 

1.  Are  proceedings  held  under  section  145  of  the  Code  of 
Criminal  Procedure,  bad  for  want  of  jurisdiction,  because  the 
Magistrate  on  information  before  him  has  made  parties  to  such 
proceedings  only  those  who  are  actually  in  dispute  and  who  are 
likely  by  such  dispute  to  cause  a  breach  of  the  peace,  when  in 
the  course  of  the  prooeedings  so  taken  it  is  brought  to  his  notice 
that  some  other  party  is  interested  in  the  subject  matter  of  the 
dispute,  that  is,  is  likely  to  be  affected  by  the  order  to  be  passed 
in  respect  of  the  possession  of  the  land  in  dispute.  Is  the 
Magistrate  bound  to  stay  sudi  proceedings  P 

2.  Is  a  Magistrate  before  taking  proceedings  under  section  145 
of  the  Oode  of  Criminal  Procedure,  bound  to  make  inquiry  to 
ascertain  who  have  or  claim  to  have  any  right  to  possession,  either 
actual  possession  or  possession  through  receipt  of  rent  from  tenants, 
olaimJTig  to  cultivate  the  lands  in  dispute  P 

3.  If  he  does  take  such  proceedings  on  further  information 
since  acquired,  are  such  proceedings  separate  and  distinct,  or 
are  they  in  continuation  of  the  former  proceedings,  so  as  to  relate 
back  in  point  of  time  to  the  date  on  which  they  were  first 
taken  P 

4.  Are  proceedings  under  section  145  of  the  Code  of  Criminal 
Procedure,  bad  for  want  of  jurisdiction,  because  some  person  claim- 
ing to  have  possession  in  some  way  of  the  lands  or  of  a  portion 

(i)  (1898)  I.  L.  B.  21  Cftlc.  29.  (8)  (1901)  I.  L.  R.  28  Calc.  44A. 

(2)  (1900)  I.  L.  B.  27  Calc  892.  (4)  (1901)  6  C.  W.  N.  101. 

(6)  (1901)  6  C.  W.  N.  104- 
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1902       ^^  ^^^  lands  in  dispute,  has  not  been  made  a  party,  although  he 


was  not  one  of  the  parties  in  dispute  likely  to  cause  a  breach  of 
ITamini     the  peace,  so  far  as  appeared  from  the  information  on  which  the 
Ab^ul      Magistrate  acted,  and  even  if  such  person  has  not  appeared  and 
JuBBAB.     raised  any  objection  on  this  account  ? 
Banbbjeb  J.        5^    ^je  proceedings  under  section  145  bad  for  want  of  juris- 
diction, because   some  of  the  parties   are   concerned  only  with 
possession  of  a  portion  of  the  lands  in  dispute  ? 

Before  proceeding  to  consider  these  questions,  I  think  it 
necessary  to  determine  whether  the  effect  of  sub-section  (3)  of 
section  435  of  the  present  Code  of  Criminal  Procedure  (Act  V  of 
1898)  is  to  place  orders  under  sections  145  and  146  altogether  out 
of  the  revisional  jurisdiction  of  the  High  Court.  For  if  that 
is  so,  it  would  be  useless  to  discuss  the  questions  referred  to  us. 

Though  sub-section  (8)  of  section  435  by  declaring  that  proceed- 
ings under  Chapter  XII  (in  which  sections  145  and  14  6  are 
included)  are  not  proceedings  within  the  meaning  of  section  435, 
excludes  others  under  sections  145  and  146  from  the  revisional 
jurisdiction  of  this  Court,  so  far  as  that  jurisdiction  is  conferred  by 
section  435,  yet  it  cannot  be  said  that  such  orders  are  placed 
beyond  this  Court's  power  of  revision  under  section  15  of  the  High 
Courts  Act,  24  and  25  Victoria,  C,  104.  The  limits  of  this  power 
[see  In  the  matter  of  GoUnd  Cooniar  Chowdhry  v.  Kristo  Coomar 
Chotcdhryi}.)  Nilmoni  Singh  Deo  v.  Taranath  Mukerjee{2)  and 
Muhammad  Suleman  Khan  v.  Fatimai^)  are  no  doubt  narrower 
than  those  of  powers  conferred  by  section  435,  it  being  confined 
to  cases  of  orders  made  by  a  subordinate  Court  declining  juris- 
diction vested  in  it  by  law  or  made  without  jurisdiction,  a  descrip- 
tion which  includes  orders  made  by  application  of  any  form  of 
procedure  to  cases  to  which  it  does  not  apply,  and  also  those 
made  without  complying  with  the  material  preliminary  conditions 
required  to  be  satisfied  by  the  procedure  prescribed.  See  Birj 
Mohun  Thakur  v.  Eai  Uma  Nath  Chowdhry{^)  and  Oopi  Mohun 
Mullik   V.   Taramoni  Choicdhrani{5). 


fl)  (1867)  7  W.  R.  520.  (8)  (1886)  I.  L.  R.  9  AU.  104. 

(2)  (1882)  I.  L.  R.  9  Calc.  296.  (4)  (1892)  I.  L.  R.  20  Calc.  8. 

(6)  (1879)  I.  L.  R.  5  Calc,  7. 
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That  being  the  case,  let  us  consider  how  far  the  errors  in  the        1W3 

proceedings  referred  to  in  the  questions  affected  the  jurisdiction  kbibhka 
of  the  Magistrate  so  as  to  make  those  proceedings  open  to  revision       ^  J.^^' 
by  this  Court  Abdul 

JUBBAB. 

The  first  question  referred  to  this  Full  Bench  relates  to  the 
meaning  of  the  expression  "  parties  concerned  in  such  dispute  " 
occurring  in  sub-section  (1)  of  section  145,  and  to  the  effect  of  an 
omission  to  make  any  of  such  persons  parties  to  the  proceeding. 
On  the  one  hand  it  is  urged  that  the  special  jurisdiction  of  the 
Criminal  Courts  to  deal  with  the  question  of  possession  being  con- 
ferred only  for  preventing  a  breach  of  the  peace,  the  only  persons, 
who  can  be  made  parties  to  a  proceeding  imder  section  145  of 
the  Code  of  Criminal  Procedure,  are  those  engaged  in  a  dispute 
likely  to  cause  a  breach  of  the  peace ;  that  it  would  defeat  the 
object  of  the  section,  which  is  to  enable  the  Magistrate  promptly 
to  settle  disputes  about  possession,  if  he  were  to  be  held  bound  to 
make  an  elaborate  inquiry  as  to  who  are  the  different  parties 
interested  in  the  subject  of  the  dispute ;  and  that  it  being  left 
to  the  discretion  of  the  Magistrate  to  make  such  persons  parties 
to  the  proceeding  as  he  may  think  fit,  onussion  to  make  any 
person  a  party  cannot  affect  the  validity  of  the  proceeding, 
especially  when  it  is  not  open  to  the  Magistrate  to  add  any  party 
after  the  case  has  been  conunenced,  and  in  support  of  this 
contention  the  cases  of  Kunund  Narain  Bhoop{\)  and  Protap 
Narain  Singh  v.  Rajendra  Narain  Singh{2)  are  relied  upon. 

On  the  other  hand,  it  is  argued  that  as  orders  under  sections  145 
and  146  bind  the  whole  world,  the  words  "  parties  concerned  in  the 
dispute  *'  must  mean  all  persons  interested  in  the  subject-matter 
of  the  dispute  likely  to  be  affected  by  any  order  made  in  relation 
to  possession  thereof ;  that  it  would  be  contrary  to  first  principles 
to  make  any  such  order  in  the  absence  of  parties,  who  may  be 
affected  by  them ;  and  that,  if  a  Magistrate  makes  an  order  under 
either  of  those  two  sections  without  having  before  liim  all  the 
necessary  parties,  his  proceedings  are  in  contravention  of  the 
procedure  prescribed,  and  the  order  should  be  held  as  made 
without    jurisdiction.      And     Jatnes     Bagg'a    ca8e(li)y    Laldhari 

(1)  (1S78)  I.  L.  B.  4  Calc.  650.  (2)  (ISTS)  I.  L.  R,  24  Calc.  66. 

(8)  6  Coke's  Rep.  98. 
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1902  Singh  v.  Sukdeo  Narain  8ingh{l)^  Aneah    MoUah    y.  J^'aharuddi 

Kbibhiml  ^olhih{2)y  and  Mangai  JEaidar  v.  Naimuddin  Fakir  (^)  are  cited 

EAMiifi  ua  support  of  this  argument. 
Abdttl  The  old  law  on  the  subject  was  discussed  at  some  length  in  the 

Jit  wra^ 

course  of  the  argument,  but  having  regard  to  the  observations  of 

Bakbbjbb  J.  tjjgjj  Lordships  of  the  Privy  Council  in  the  case  of  Narendra 
Nath  Sircar  v.  KamaJba^ini  D<m{^y  I  do  not  think  it  profitable 
to  pursue  that  discussion  when  the  present  Code  of  Criminal 
Procedure  is  dear  on  the  point. 

I  am  of  opinion  that  though  the  jurisdiction  of  a  Criminal 
Court  to  deal  with  questions  of  disputed  possession  under  section 
145  of  the  Criminal  Procedure  Code  is  of  a  limited  character,  and 
arises  only  when  the  dispute  is  likely  to  cause  a  breach  of  the 
peace,  and  though  in  the  exercise  of  such  jurisdiction  the  Magis- 
trate must,  to  prevent  any  breach  of  the  peace,  act  with  all 
possible  promptness,  yetlwhen  once  the  existence  of  such  a  dispute 
is  made  out  to  the  satisfaction  of  the  Magistrate^  and  he  acquires 
jurisdiction  to  entertain  the  case,  such  jurisdiction  cannot  be  said 
to  be  limited  to  calling  upon  the  parties  actually  engaged  in  the 
dispute,  but  must  extend  to  his  calling  upon  all  parties  interest- 
ed in  the  dispute,  that  is,  claiming  actual  possession  of  the  subject 
of  dispute,  to  appear  in  person  or  by  pleader,  and  to  his  calling 
upon  or  allowing  any  such  party,  though  not  originally  expressly 
called  upon  to  do  so,  to  enter  appearance  at  any  subsequent  stage 
of  the  proceedings,  if  the  facts  disclosed  show  such  appearance  to 
be  necessary,  and  if  the  Magistrate  refuses  to  make  such  partyi 
a  party  to  the  proceeding,  on  the  ground  of  want  of  power  in  him 
under  the  law  to  add  any  party  to  the  proceeding,  and  not  of 
absence  of  interest  in  such  party  in  the  subject  of  dispute  as  a 
matter  of  fact,  the  Magistrate  declines  a  jurisdiction,  vested  in 
him  by  law^  and  his  order  may  be  set  aside  as  involving  an  error 
of  jurisdiction,  and  he  may  be  directed  by  this  Court  under 
section  15  of  the  High  Courts  Act  (24  and  25  Vict.,  C.  104)  to 
proceed  according  to  law. 

The  view  I  take  is  in  accordance  as  well  with  the  letter  as  with 
the  spirit  of  the  law. 

(1)  (1900)  I.  L.  E.  27  Calc  892.  (8)  (1901)  6  0.  W.  N.  101. 

(2)  (1901)  I.  L.  B.  28  Calc.  4«3.  (4)  (1896)  I.  L.  «.  28  Calc.  668. 
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Seotiw  14$  at  the  Oode  of  Oriminal  Procedure  enaotB  m  sub-       10O8 
asoticm  (1)  that  when  a  Mag^tnta  is  satiafied  that  a  dispate  likolj    KmnvA 
to  oaose  a  fareaeh  of  the  peaoe  exists  oonoeming  any  land  (I  refer      Kamivx 
only  to  BO  muoh  of  the  eeotion  as  bears  upoQ  this  ease)  he  shall      Abdul 

make  an  cnrder  in  writing  requiring  the  parties  oonoemed  in  suoh        

dispute  to  entor  ai^)earanoe,  and  to  put  in  written  statements  of  ^^«*^"  ^• 
their  lespeotiye  claims  as  regards  the  fact  of  actual  paasesaion  of 
the  subject  of  dispute.  The  law  then  requires  parties  oonoemed, 
lliat  is,  interested  in  tiie  dispute,  and  not  merely  those  engaged 
in  it,  to  be  made  parties,  and  requires  them  to  put  in  their  claime 
as  regards  the  fact  of  actual  possession  of  the  subject  of  dispute. 
Every  person  who  lays  ojaim  to  actual  possession  of  the  subject  of 
dispute  is,  therefore,  a  neoessary  party  under  sub-section  (1). 

PaasiQg  oyer  sub-section  (2)  which  does  not  bear  on  the  present 
question,  we  find  important  changes  introduced  by  sub-sections 
(3),  (5)  and  (7)  of  the  present  Code.  Sub-section  (3)  requires 
the  publiGatiom  of  the  order  at  or  near  the  subject  of  dispute,  which 
is  intended  to  serve  as  a  general  notice  to  all  persons  interested ; 
sab-section  (5)  allows  any  p^son  interested  other  than  the  parties 
exj^^essly  required  to  attend,  to  inteirvena  and  show  that  there  is 
no  r^  djspute  existing ;  and  sub-section  (7)  eyidently  contemplates 
the  substitution  of  the  legal  representatives  qf  deceased  parties.  These 
new  provisions,  in  my  opinion,  make  the  principles  laid  down 
in  the  cases  of  Kunund  Niarain  Bhoop(l)  and  Protap  Narain 
Singh  v.  Bqjendra  Narair^  8ingh(2),  no  longer  applicable  to  cases 
under  sectiop  liH.  There  is  a  general  notice  to  al}  persons  con. 
QQn^ed  i^  the  dispute  now  required  to  be  pubHshed  and  new 
parties  may  intervene  or  be  substituted  in  the  course  of  the 
proceedings. 

It  is  argued  that  when  a  new  party  is  introduced,  the  old  pro- 
ceeding must  be  at  ai^  end,  and  the  Magistrate  must  be  satisfied 
again  that  there  is  a  dispute  still  existing  lik.ely  to  cause  a  breach 
of  the  peace.  No  doubt  it  }b  easy  to  opnceive  cases  where,  with 
the  substitution  of  pew  parties,  the  former  likelihood  of  a  breach 
of  the  peace  may  cease  to  exist ;  as  when  the  old  disputants  die 
leaving  minor  heirs,  whose  properties  are  taken  charge  of  by  the 
Court  of  Wards.    But,  as  a  rule,  the  mere  addition  of  parties  to  a 

(1)  (1878).  I.  U  B.  4  Cak.  «5p.  (2)  (1396)  I.  h.  ».  24  Calc.  66. 
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Krishna     ^^^  original  likelihood  of  a  breach  of  the  peace,  and  does  not, 

Kamini     therefore,  require  the  initiation  of  any  fresh  proceeding. 

If,  »--- 

Abdul  Then  as  regards  the  delay  that  may  be  caused  by  the  addition 

JuBBAB      Qf  parties,  who  may  claim  to  cross-exanune  the  witnesses  aheady 
Banebjbb  J.  examined  and  to  adduce  further  evidence,  the  remedy  is  provided 
by  the  new  proviso  to  sub-section  (4)  which  authorizes  the  Magis- 
trate in  cases  of  emergency  to  attach  the  subject  of  dispute. 

If  the  letter  of  the  law  thus  clearly  supports  the  view  I  take, 
the  spirit  of  the  law  is  still  more  clearly  in  favour  of  the  same  view. 
For  apart  from  the  question  whether  an  order  under  section  146 
or  section  146  is  binding  on  the  whole  world— a  question  which  I 
do  not  determine,  but  to  which  an  aflSrmative  answer  is  favoured  by 
the  provisions  of  sub-section  (3)  of  section  145,  and  sub-section  (2) 
of  section  146  —such  an  order  must  prejudicially  affect  a  person, 
who  claims  to  be  in  possession  of  the  subject  of  the  dispute, 
but  is  not  made  a  party  to  the  proceeding,  as  it  will  be  evidence 
against  him  under  section  13  of  the  Evidence  Act  (see  Dinomoni 
Ckowdhrani  Y.  Brojo  Mohini  Chowd/irani){l)j  and  he  will  have  at 
least  to  apply  to  the  Magistrate  for  the  withdrawal  of  the  order; 
and  if  that  is  so,  it  is  but  fair  and  just  that  he  should  have  an 
opportunity  of  defending  his  case  before  such  an  order  is  made 
(see  James  Bagg's  ca8e{2)f  Maxwell  on  Statutes,  3rd  Edition, 
p.  511). 

This  view  is  in  accordance  with  the  cases  of  Ram  Chandra  Dobs 
V.  Monohur  Roy  (3),  Laldhari  Singh  v.  Sukedeo  Naram  8ingh{4)y 
Anesh  MoUah  v.  Ejaharuddi  Mollah(S)y  and  Mangai  Haldar  v. 
Naimuddi  Fakir  (6). 

I  would  therefore  answer  the  first  question  in  the  negative, 
subject  to  this  qualification  that,  if  the  Magistrate  refuses  to 
allow  the  intervention  of  a  party  claiming  an  interest  in  and 
actual  possession  of  the  subject  of  dispute,  not  on  the  ground  of 
his  having  no  such  interest,  but  on  the  ground  of  the  law  not 
authorising  the  addition  of  any  such  party,  his  order  is  open  to 
revision  by  this  Court. 

(1)  (1901)  I.  L.  R.  29  Calc.  187.  (4^  (1900)  I.  L.  R.  27  Calc  1892. 

(2)  (1777)  11  Rep.  98.  (5)  a901)  I.  L.  R.  28  Calc  446. 
(8)  (1898)  I.  L.  R.  21  Calc  29.  (6)  (1901)  6  C  W.  N.  101. 
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The  Beoond  qnefition  referred  to  us  must  be  answered  in  the       1902 
negative.    The  Magistrate  should  do  his  best  to  ascertain  who     kkwhwa 
the  parties  ooncemed  in  the  dispute  in  a  case  under  section  145      Kamihi 
are.    But  his  order  cannot  be  pronounced  to  be  vitiated  by  any       Abdul 

error  of  jurisdiction  merely  because  such  inquiry  has  not  been        

made  or  carried  far  enough.  Bawiiwii  J. 

The  second  alternative  of  the  third  question  also  should,  in 
my  opinion,  be  answered  in  the  a£5rmative,  an4  the  first  alter- 
native in  the  negative,  .if  the  fresh  proceeding  referred  to  in  the 
question  is  the  result  not  of  any  fresh  dispute  arising,  but  of  fresh 
parties  concerned  in  the  old  dispute  being  added  as  parties,  j 
have  already  pointed  out  that  by  reason  of  the  new  provisions 
introduced  into  the  present  Code,  section  145,  sub-sections  (3), 
(5)  and  (7),  fresh  parties  may  be  added  or  substituted,  such 
addition  or  substitution  not  putting  an  end  to  the  original  pro- 
ceeding, and  the  rule  laid  down  by  the  Full  Bench  in  the  case  of 
Protap  Narain  Singh  v.  Rajendra  Narain  8ingh{l)y  against  such 
substitution  or  addition  can  no  longer  hold  good. 

The  fourth  question  should,  I  think,  be  answered  in  the  nega- 
tive, a  mere  allegation  that  some  person,  who  does  not  appear  and 
raise  any  objection,  has  a  claim  to  possession,  cannot  vitiate  the 
proceeding  for  want  of  jurisdiction. 

The  fifth  and  last  question  should  also,  in  my  opinion,  be 
answered  in  the  negative,  the  fault  in  the  proceeding  which  is 
referred  to  in  that  question  being  in  the  nature  of  an  irregularity 
not  affecting  the  jurisdiction  of  the  Magistrate. 

I  would  accordingly  return  the  cases  to  the  Division  Bench 
which  has  made  this  reference,  with  the  foregoing  answers  to  the 
questions  referred  to  us. 


J.  Of  the  questions  discussed  at  the  hearing  of  these 
references,  those  only  are  really  material  which  relate  to  the 
jurisdiction  of  the  Magistrate,  since  it  is  only  in  cases  in  which  a 
Magistrate  has  either  acted  without  jurisdiction  or  improperly 
declined  to  exercise  his  jurisdiction,  that  this  Court  has  now 
authority  to  interfere  with  his  proceedings  under  section  145  of 
the  Code  of  Criminal  Procedure.   In  order  therefore  to  bring  these 

(1)  (1896)  I.  L.  R.  24  Calc  65. 
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ci(969  witbm  tb^  jurifldiot^ioi^  ci  tbi3  Courts  it  miuit  be  shown  that 
the  Mj^giaiif^  acted  19  <me  of  other  <rf  the  ways  me&tumed* 
OthermsQ  we  have  no  power  of  iixterferenoe. 

The  two  eases  referred  may  b^  dealt  with  together,  for  all 
that  I  ^opose  now  to  do  is  to  express  my  views  upon  the  questions 
submitted  to  us  by  the  learned  referring  Judges,  the  ultimisite  dis» 
posal  of  the  oases  being  in  their  hands. 

Mr.  Hill's  contention  on  behalf  of  the  petitii<Aers  in  ilie  first 
ease  was,  that  it  was  ess^itiaj  to  the  jurisdiction  of  the  Magistrate 
that  all  persons  conc^med  in  the  dispute  which  seetion  145  o(mr 
templates  should  be  made  parties  to  the  proceeding,  and  that,  if 
they  are  not,  the  proceedings  are  bad  for  want  of  jurisdiction. 
He  contended  that  by  parties  concerned  in  the  dispute  was  meant 
all  persons  daiming  a  right  to  possession  of  the  land,  etc.,  the  subject 
of  dispute,  and  that  it  was  therefore  necessary  that  all  such  per- 
sons should  be  brought  into  the  proceeding  in  order  to  give  the 
Magistrate  jurisdiction  to  make  the  ultimate  order  for  which  the 
section  provides.  He  also  pointed  out  that  that  or<]er  is  to  forbid 
aU  disturbance  of  the  possession  of  the  person,  whom  the  Magis- 
trate declares  to  be  in  possession,  until  evicted  in  due  course  of 
law,  and  he  argued  that  the  effect  of  the  order  being  consequently 
to  adjudicate  upon  the  civil  rights  of  persons  interested  ift  the 
land,  it  would  be  opposed  to  the  most  dementary  principles  of 
justice  that  any  one  should  be  affected  by  it,  who  had  not  beeu  a 
party  to  the  proceeding. 

I  do  npt  propose  to  follow  Mr.  Hill  througl^  ttie  viery  numer- 
ous authorities,  which  he  cited  in  support  of  these  positions.  Nor 
do  I  think  that  the  historical  treatment  of  the  subject  with  which 
he  dealt  so  skilfully  is  likely  to  throw  much  light  upon  the  actual 
question  now  before  us.  The  law,  as  it  now  stands,  is  the  result 
of  very  recent  legislation,  and  I  think  that  section  145,  although 
not  perhaps  altogether  free  from  diflSculties,  may  be  interpreted 
without  recourse  being  had  to  extraneous  sources  of  information  : 
all  that  need,  I  think,  be  said  from  this  poiut  of  view  is  that  the 
section  as  it  now  stands  is  virtually  a  re-enactment  of  the  corre- 
sponding section  of  the  Code  of  1882  with,  however,  what  appears 
to  me  to  be  a  somewhat  important  addition  relative  to  the  sum- 
moning of  parties,  and  another  by  whioh  a  person  interested,  who 
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has  not  been  sammoned  to  attend  before  the  Hagutrate,  is  enabled 
to  show  that  no  difipute  eziBts  or  has  existed.  There  are  besides 
the  new  provisions  as  to  abatement  oontained  in  daase  (7)  and 
the  provisos  to  clause  (4)« 

In  entering  upon  a  consideration  of  the  section  it  is,  I  think, 
important  to  bear  in  mind  the  purpose  with  which  it  was  enacted* 
It  occurs  in  that  part  of  the  Code  which  relates  to  the  prevention 
of  offences,  and  its  object  is  to  bring  to  an  end  hj  a  summary 
process  disputes  relating  to  land,  etc.,  which  are  in  their  nature 
likel/,  if  not  suppressed,  to  end  in  breaches  of  the  peace.  The 
maintenance  of  the  public  peace  was  the  object  before  the  mind 
of  the  Legidature^  and  where  that  supreme  object  is  in  view,  there 
oan  be  no  question  but  that  the  convenience  and  even  the  rights 
of  individuals  must  at  times  be  saorificed  for  its  attainment.  It 
would  therefore,  I  think,  be  improper,  as  the  tendency  has  some* 
times  been,  to  lean  too  much  in  attempting  to  construe  the  section 
upon  analogies  derived  from  suits  and  other  civil  proceedings,  the 
results  of  which  are  very  difEerent  from  those  of  proceedings 
under  the  section,  and  in  which  the  rights  of  individuals  inter  se 
a;re  alone  in  question.  It  is  assumed  as  a  possible  consequence  of 
a  proceeding  under  section  145  that  the  owner  of  property  may 
tenqKncarily  be  deprived  of  possession  of  what  is  rightfully  his 
and  subjected  to  other  inconveniences.  But  this  and  such  like 
ccAsideiationB  it  was  presumably  necessary  to  subordinate  to  the 
impm^tive  necessity  of  preserving  the  peace. 

Turning  to  4be  section  itself,  the  principal  point!  dwdt  on  at 
the  hearing  was  the  meaning  of  the  words  ''  parties  concerned  in 
such  dispute,"  the  contention  being,  as  I  have  mentioned,  that  the 
]urisdictio^  of  the  Magistrate  is  dependent  on  his  having  all  such 
persons  bef(^e  him.  I  cannot  assent  to  that  view.  But  in  order 
to  asiswer  the  different  questions  submitted  to  us  by  the  reference, 
it  IB  n^ecessaiy  that  I  should  say  something  as  to  what  I  under- 
stand to  be  ikB  proper  interpretation  of  the  words  in  question. 
Having  regard  to  th^  object  to  which  the  proceeding  is  directed, 
J  mean  by  that,  the  asoertainment  of  the  person  actually  in  posses- 
ipi<»QL  at  tbe  time  of  the  initial  order  under  clause  (1),  I  should  feel 
disposed  to  think  tihat  they  were  intended  to  indicate  all  persons 
^Uimiti£  to  b^  then  in  possession,  a^d,  I  think^  that  the  Magistrate 


190S 


Kbishha 

KAMUtl 
V, 

Abdul 

JrBBAl. 

Hill  J. 


Digitized  by 


Google 


196 


CALCUTTA  SERIES. 


[VOL.  XXX. 


1902 


Eeishna 
Kamini 

V, 

Abdul 

JUBBAS. 

Hill  J. 


should  endeavour  to  bring  all  such  persons  into  the  proceeding. 
But  the  scope  of  the  inquiry  under  the  section  is  confined  to  the 
f  a^  of  actual  possession  irrespective  of  the  merits  of  the  claims  of 
the  parties  concerned.    A  claim  therefore  merely  to  a  right  to 
possession,  as  distinguished  from  a  claim  to  be  in   possession, 
would  be  outside  the  scope  of  the  inquiry.    And  this  is,  I  fliinlr, 
shewn  with  suflBicient  clearness  both  by  the  provisions  of  clause 
(1)  of  the  section  regarding  the  matter  to  which  the  written  state- 
ments  of  the  parties  are  to  be  directed,  and  dauae  (4)  which  pre- 
scribes the  question  upon  which  the  Magistrate  is,  if  possible,  to 
give  his  decision.    I  am  unable  therefore  to  agree  in  the  view 
which  has  been  taken  in  certain  cases  that  all  parties  interested  in, 
or  claiming  a  right  to,  the  property  in  dispute,  are  entitled  to  be, 
or  should  be  made,  parties  to  the  proceeding.     No  doubt  the 
difference  may  be  slight  in  practice,  inasmuch  as  persons  who 
claim  to  be  entitled  to  landed  property  usually  claim  to  be  in 
possession  of  it.     But  the  test  is  not,  I  think,  the  true  one,  and 
if  it  were  to  be  adopted  it  would  lead  to  the  creation  of  numerous 
difficulties  in  the  application  of  the  section  and  greatly  impair  its 
practical  utility.    Eegard  must  be  had  moreover  to  the  sources 
of  the  Magistrate's  information  and  to  what  the  nature  of  that 
information  is  likely  to  be.     What  is  most  likely  to  be  conveyed 
to  him  is  that  so  and  so  and  so  and  so  are  disputing  about  the 
possession  of  land,  and  that,  if  he  does  not  intervene,  there  will  be 
a  breach  of  the  peace,  and  it  is  upon  the  basis  of  the  information 
conveyed  to  him,  as  it  seems  to  me,  that  the  Magistrate  is  in  the 
first  instance  to  select  the  persons  whom  he  wiU  require  to   attend 
his  Court  for  the  purpose  of  laying  their  claims   before  him. 
How  is  he  to  ascertain,  in  order  that  his  proceeding  may  be  prop- 
erly constituted,  who  all  the  persons  interested  in,  or  claiming  a 
right  to  the  property  in  dispute,  are  ?    To  require  him  to  do  so 
would  be  to  impose  on  him  in  some  cases  an  almost  impossible 
task,  and  would  undoubtedly  have  the  effect  of  unduly  prolonging 
and  greatly  embarrassing  his  proceedings  and  of  depriving  them 
altogether  in  many  instances  of  their  summary  character.     What, 
I  conceive,  the  Legislature  intended  was  to  bring  the  dispute  to  a 
prompt  termination  and  to  compel  the  parties  concerned  in  it  to 
set  their  difEerencea  at  rest  without  delay  and  onoe  for  all  by 
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having  recourse  to  the  Civil  Courts.  But  proceedings  under  the 
section  have  too  frequently,  as  any  one  acquainted  with  the  crim- 
inal business  of  this  Court  must  be  aware,  been  i>rotracted  to  a 
most  lamentable  degree  by  the  application  of  such  principles  as 
those  I  have  referred  to  above.  On  the  other  hand,  it  seems  to 
me  difficult  to  say  that  the  dispute  can  be  a  matter  of  no  concern 
to  persons  other  than  the  actual  disputants,  when  the  result  of 
the  order  passed  under  the  section  may  be  to  remove  from  posses- 
sion a  third  party,  who  is  not  a  disputant. 

Clause  (3)  of  the  existing  section  has  however  enlarged  the 
powers  previously  reposed  in  the  Magistrate  as  to  the  summoning 
of  parties.  I  was  at  first  disposed  to  think  that  the  clause  was 
introduced  for  the  purpose  of  regulatmg  the  issue  and  service  of 
process  generally  under  the  section,  thereby  leaving  it  virtually  to 
the  discretion  of  the  Magistrate,  what  persons  he  would  make 
parties  to  the  proceeding.  But,  on  further  consideration,  I  think 
the  intention  was  to  empower  the  Magistrate,  after  he  has  issued 
the  order  provided  for  by  clause  (1)  to  the  persons  who,  from  the 
original  information  given  him,  it  appears  are  claiming  to  be  in 
possession,  to  bring  in  any  other  persons  who  from  subsequent 
information  it  may  seem  to  him  proper  to  have  before  him.  But 
the  scope  of  the  inquiry  is  not  thereby  enlarged.  The  copy  which 
may  be  served  under  the  clause  is  to  be  a  copy  of  the  order  men- 
tioned in  clause  (1)  which  requires  the  party  to  whom  it  is  ad- 
dressed to  state  his  claims  as  to  the  fact  of  actual  possession,  and 
clause  (4)  confines  the  inquiry  to  the  same  fact.  The  clause  in 
question  was,  I  think,  intended  to  be  only  supplementary  to  clause 
(1).  Tlien  the  clause  further  provides  for  the  publication  of  a 
copy  of  the  order  in  a  conspicuous  place  at  or  near  the  subject  of 
dispute,  probably  with  the  intenton  of  guarding  against  collusive 
proceedings,  as  well  as  to  give  to  any  one  interested,  who  may 
through  an  oversight  or  otherwise  not  have  received  a  suromons, 
an  opportunity  of  coming  in  with  his  claim,  and  also  to  notify 
generally  to  all  persons  in  the  locality  that  a  proceeding  under  the 
section  has  been  set  on  foot.  But  I  would  say  again  that  I  do  not 
think  this  genend  invitation  was  intended,  any  more  than  the 
power  given  to  the  Magistrate  of  summoning  additional  parties,  to 
have  the  efEect  of  altering  the  character  of  the  inquiry. 
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The  only  material  question  that  still  remains  is  the  fact  of 
actual  possession. 

Then  by  clause  (4)  it  is  provided  that  after  the  requirements 
of  clauses  (1)  and  (3)  have  been  complied  with,  the  Magistrate, 
without  reference  to  the  merits  of  the  claims  of  "  such  parties  "  to 
a  right  to  possession,  is  to  peruse  their  statements,  etc.,  and  come, 
if  possible,  to  a  decision  as  to  the  fact  of  possession.  The  words 
"such  parties"  here  must,  I  think,  be  interpreted  with  reference 
to  the  words  in  clause  (1)  "the  parties  concerned  in  such  dispute  " 
and  must  bear  the  same  meaning,— the  efEect  being  to  restrict  the 
inquiry  to  the  parties  concerned  in  the  dispute  in  the  sense  I  have 
mentioned  above,  notwithstanding  that  persons  other  than  these 
may  have  been  summoned  by  the  Magistrate  or  may  have  come  in 
of  their  own  accord  on  the  publication  of  the  copy  of  the  order  in 
the  locality.  It  appears  to  me,  I  may  add,  from  a  consideration 
merely  of  the  language  used,  as  distinguished  from  the  nature  of 
the  proceeding,  that  the  words  "  the  parties  concerned  in  such 
dispute"  must  have  been  intended  to  extend  to  persons  other  than 
the  actual  disputants.  There  may,  I  think,  be  a  dispute  between 
A  and  B,  which  is  likely  to  cause  a  breach  of  the  peace  to  which 
0  is  not  strictly  a  party,  but  in  which  he  is  nevertheless  concerned 
as  claiming  to  be  in  possession.  Had  it  been  intended  to  confine 
the  proceeding  to  the  actual  disputants,  I  think  the  appropriate 
words  would  have  been  "the  parties  disputing."  Had  it,  on  the 
other  hand,  been  intended  to  indude  all  persons  interested  in,  or 
claiming  a  right  to,  possession  of  the  lands,  eta,  language  oon- 
yeying  that  meaning  would  presumably  have  been  used. 

Such  being  in  my  opinion  the  meaning  of  the  words  in 
question  and  the  means  prescribed  by  the  Legislature  for  bringing 
the  parties  concerned  before  the  Magistrate,  the  section  next 
provides  that  the  Magistrate  shall  enter  upon  the  inquiry.  Up  to 
that  point  it  appears  to  me  that  the  Magistrate  has  very  wide 
powers  with  respect  to  the  persons  whom  he  will  bring  into  the 
proceeding.  He  may  alter  or  add  to  the  array  of  parties  either 
of  his  own  motion  or  on  the  application  of  any  one  claiming 
to  be  coBcemed  in  the  dispute  in  the  sense  that  he  daims  to  be  in 
possession.  The  initial  order  is,  no  doubt,  intended  to  fix  a 
time  within  which  claimants  are  to  come  in,  but  it  would  not  I 
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think  be  a  matter  of  any  matorialify^  if,  after  the  date  fto  fixed,  but 
before  the  opening  of  the  aotoal  inqtiiirf,  paddes  were  added. 
From  that  time  onwards,  howeyer,  it  Beems  to  me  that  it  waa  not 
intended^  sobjeot  to  the  proTiuons  of  olaiue  (7),  that  any  new 
parties  should  be  brought  in.    The  ^  person  interested "  who  is 
empowered  under  olaase  (5)  to  show  that  no  dispate  exists  or  has 
existed,  does  not  of  coarse  come  in  for  the  purpose  of  joining  in 
the  proceeding,  but  for  the  purpose  of  bringing  it  to  an  end. 
But  the  section  contains  no  provision  for  the  addition  of  parties 
after  the  commencement  of  the  inquiry,  and  it  was  no  doubt 
considered  that    the  power    conferred   on   the   Magistrate   by 
clause  (3)  of  summoning  such  persons  as  he  might  deem  proper 
and  the  means  prescribed  by  the  same  clause  for  giring  publicity 
to  the  fact  that  a  proceeding  under  the  section  had  been  set  on 
foot  provided  a  sufiSoient  {guarantee  that  before  the  actual  inquiry 
is  entered  upon  all  parties  really  concerned  will  either  have  been 
summoned  to  attend  the  proceeding,  or  will  have  had  the  oppor- 
tunity of  doing  so  afforded  them,  if  they  care  to  avail  themselves 
of  it.    It  would  lead  to  much  inconvenience  and  delay,  if  it  were 
held  that  any  one  claiming  to  be  concerned  in  the  dispute  was 
entitled  to  come  in  and  join  in  the  proceedings  after  the  com- 
mencement of  the  inquiry.    It  would  probably  be  necessaxy  in 
such  a  case  to  start  the  inquiry  afresh,  as  the   party  added 
would  have  a  right  to  have  the  evidence  taken  in  his  presence, 
and,  if  several  claimants  successively  were  to  come  in  in  this 
way,  it  is  evident  that  the  proceedings  might    be    indefinitely 
prolonged.    I  do  not  say  that,  if  the  Magistrate  for  sufficient 
reasons  thought  proper  after  the  commencement  of  the  inquiry 
to  bring  in  an  additional  party,  that    his  proceedings  would 
therefore  be  bad,  but  I  think  that  he  would  in  doing  so  be  acting 
in  contravention  of  the  intention  of  the  Legislature.    I  ought, 
while  on  this  point,  to  add  that  in  my  opinion  the  Full  Bench 
decision  in  Proiap  Narain  Singh   v.  Bajendra  Naram  Singh  (1) 
cannot,  in  view  of  the  alteration  of  the  law  introduced  by  clause  (3) 
of  section  145  as  it  now  stands,  be  regarded  as  a  binding  authority 
on  the  construction  of  the  section. 

Then  as  to  the  question  of  jurisdiction.    On  being  satisfied  of 
the  existence  of  a  dispute  likely  to  cause  a  breach  of  the  peace 

(1)  a896)  I.  L  B.  24  Calc.  66. 


190S 


Kbishita 
Kiicm 

Abditl 

JiTBBAB. 

Hill  J. 


Digitized  by 


Google 


200 


Calcutta  series. 


[VOL.  XXX 


i9oa 


Erishka. 
EAMiyi 

V, 

Abdul 

JUBBAB. 

Hill  J« 


oonceming  land,  etc.,  within  his  local  jurisdiotion,  the  duty,  which, 
is  imperative,  is  cast  upon  the  Magistrate  of  taking  action  under 
section  145.     The  two  essentials  are  that  there  should  be  a  dispute 
likely  to  cause  a  breach  of  the  peace,  and  that  the  dispute  should 
concern  land,  etc.    The  section  does  not  primarily  contemplate 
cases  in  which  there  have  already  been  overt  acts   of  violence. 
All  the  disputants  may  be  persons  of  peaceable  disposition,  but  if 
the  dispute  is  in  its  nature  of  such  a  kind  that  it  is  likely,  having 
regard  to  the  known  conditions  of  society,  to  lead  to  a  breach  of 
the  peace,  that  is  enough  to  warrant  the  Magistrate's  interven- 
tion and  to  give  him  jurisdiction  over  the  subject  of  dispute. 
Upon  the  existence  of  those  conditions  and  those  conditions  only, 
is  the  jurisdiction  of  the  Magistrate  in  my  opinion  dependent.  The 
object,  I  think,  is  to  take  the  sul^ject  of  dispute,  so  to  speak,  out 
of  the  hands  of  the  disputants,  and  to  constitute  one  of  them,  whoso 
possession  the  law  will  protect,  its  custodian  until  tiie  other  has 
sstablished  his  right  (if  any)  to  possession  in   a   Civil  Court.  In 
certain  instances  indeed  the  Magistrate  is  authorized  himself  to  take 
possession  so  that  none  of  the  parties  concerned  may  have  possession, 
until  a  Civil  Court  has  decided  upon  the  right.     But,  be  this  as  it 
may,  questions  of  the  misjoinder  or  non-joinder  of  parties  do  not 
ordinarily  go  to  the  jurisdiction.   A  Magistrate  would  no  doubt  be 
acting  without  jurisdiction,  if  he  entered  upon  his  inquiry  with- 
out   having  issued  the  orders  contemplated  by  clause  (1)  of  the 
section.    But  questions  of  whether  A  ought  to  have  been  added 
as  being  a  person  likely  to  be  affected  by  the  proceeding,  or  B 
omitted  as  not  being  concerned  in  it,  or  whether  C  was  added  at 
too  late  a  stage,  and  such  like,  are  questions  of  procedure  by 
which,  in  my  opinion,  the  jurisdiction  of  the  Magistrate  is  not 
affected. 

There  is,  lastly,  the  point  raised  by  the  fifth  question  referred. 
Upon  this  question  it  is  not  very  easy  to  generalize.  But  I 
should  think  that,  when  there  are  independent  disputes  relative 
to  distinct  parcels  of  land,  they  ought  to  be  dealt  with  in  separate 
proceedings.  When,  on  the  other  hand,  the  dispute  is  one,  the 
fact  that  it  embraces  several  distinct  parcels  of  land,  is  not,  in  my 
opinion,  sufficient  to  necessitate  an  independent  proceeding  in 
respect  of  each.  The  matter  is  not,  however,  one  which,  as  it 
appears  to  me,  affects  the  jurisdiction  of  the  Magistrate. 
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For  the  foregoing  reasons  I  would  answer  the  questions  sub- 
mitted to  us  as  follows : — 


1902 


Question  I.    To  the  first  branch  of  the  question  my  answer : 
No.    To  the  seoond  branch — I  do  not  think  that  the  Magistrate 
would  be  bound  to  stay  the  proceedings. 

Question  II.  I  think  the  Magistrate  ought,  before  entering 
on  his  inquiry  under  clause  (4)  of  the  section  (though  not  as  a 
preliminary  to  the  initiation  of  the' proceeding,  for  which  latter 
purpose  all  that  is  requisite  is  that  the  Magistrate  should  issue 
the  orders  provided  for  by  clause  (1)  to  the  parties  named  in  the 
information),  to  satisfy  himself  to  the  best  of  his  ability  on  the 
information  before  him  as  to  who  are  the  persons  claiming  to  be 
in  present  possession  of  the  subject  of  dispute,  but  that  he .  is  not 
concerned  to  ascertain  what  persons  have  or  claim  to  have  mere 
rights  to  possession. 

Question  III.  I  am  not  quite  clear  as  to  the  intention  of 
this  question.  But  assuming  it  to  relate  to  the  addition  of  a 
party  after  the  initiation  of  the  proceeding,  I  would  say  that 
there  is  no  necessity  for  a  fresh  proceeding,  in  consequence  of 
such  addition,  assuming  the  party  added  to  have  been  concerned 
originally  in  the  dispute  which  is  the  foundation  of  the  pro- 
ceedings. T7p  to  the  time  when  the  inquiry  begins  I  think 
parties  may  now  be  added.  If  they  are  added  after  it  has 
begun,  I  think  that  that  would  be  an  irregularity.  But  I 
do  not  think  it  would  be  necesssary,  in  consequence,  to  initiate 
a  fresh  proceeding,  but  evidence  previously  taken  ought,  if  the 
parties  so  added  require  it,  to  be  again  taken  in  their  presence. 

Question  IV.    No. 

*    Question  V.    No. 

BmsTT  J.  I  agree  with  Mr.  Justice  Hill  and  have  nothing 
to  add  to  what  he  has  said  in  his  judgment. 

HnmxBsov  J.*  I  also  agree  with  the  judgment  delivered 
by  Mr.  Justice  HUl. 
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GOVIND  OHUNDER  KHATICK/ 

CotUract—Principal  and  agent-^Brdker—TUle^Brdkerage. 

A  contracted  with  a  broker  io  negotiate  for  a  loan  of  money  on  the  first 
morl^^e  of  properties,  and  agreed  to  pay  brokerage.  The  broker  brooght  a 
creditor  who  was  willing  to  advance  the  amount,  and  actually  placed  money  in  the 
hands  of  the  attorney.  The  attorney  found  certain  defects  in  A's  title,  <md  the 
tiansaction  fell  through. 

Seld,  that,  if  a  broker  has  negotiated  a  loan  and  found  a  lender  willing  to  lend 
the  amount,  he  is  entitled  to  his  brokerage,  although  the  transaction  was  not  com- 
pleted by  reason  of  the  inability  of  A  to  satisfy  the  attorney  as  to  the  title. 

Seld,  further,  that,  regard  being  had  to  the  terms  of  the  agreement,  a  broker 
is  not  bound  to  prove  some  real  defect  in  the  title  in  order  to  recover  the  remun* 
eration  claimed. 

BuLE  granted  to  the  defendant,  Govind  Chunder  Khatiok. 

Thifl  Eule  arose  out  of  an  application  by  the  defendant  to  set 
aside  an  order  passed  by  the  Small  Cause  Court  Judge  of  Sealdah, 
decreeing  the  plaintifE's  suit  for  commission.  The  petitioner, 
Govind  Chunder  Khatick,  engaged  one  Elias  as  a  broker  on  the 
14th  August  1899  to  negotiate  for  a  loan  of  a  certain  sum  of 
money  for  him. 

A  contract  was  entered  into  between  the  parties,  and  the 
material  portion  of  it  ran  as  follows:— "I  hereby  authorize 
you  to  negotiate  as  broker  for  a  loan  of  Rs.  18,000  only,  on 
the  first  mortgage  of  three  properties,  namely,  Nos.  31  and 
40,  Tangra  Road,  in  the  suburbs,  and  No.  27-3,  Ram  Kanto 
Mistry's  Lane,  in  the  town  of  Calcutta,  and  I  hereby  agree  to  pay 
you  brokerage  at  the  rate  of  4 J  per  cent,  for  negotiating  such  loan." 
Upon    this    contract    Elias  brought    a    suit    for    commission 

•  Civil  Rule  No.  3106  of  1902. 


Digitized  by 


Google 


VOL.  XXX.]  CALOTTTA  BBBIBa  203 

«gam«t  ih9  petitiouer  in  the  Qovrt  of  Small  CaiueB  at  Sei^dah.       1909 
The  learned  Judge  of  the  Small  Cau^e  Ooiurt  decreed  the  plaintiff's       ^^^ 
suit,  having  found  that  the  plaintiff  was  entrusted  to  negotiate         v- 
for  a  loan  and  he  had  brought  a  creditor,  who  was  willing  and    ohuitdbb 
had  actually  placed  money  in  the  hands  of  the  attorn^,  and    K'^'^^*- 
that  the  defendant,  who  was  bound  to  satisfy  the  lender  as  to 
his  title,  had  failed  to  do  so,  as  the  attorney  found  out  certain 
defects,  in  consequence  of  which  the  transaction  fell  through. 

Dr.  Bash  Behary  Ghosh  and  Babu  Sari  Ohurn  Sarkhel  for  the 
petitioner. 

Dr.  Ashutosh  Mookerjee  and  Babu  Jnanendra  Jfaih  Bose  for  the 
oppoate  party. 


▲VD  Obxbt  J  J.  This  is  a  Eule  calling  upon  the 
opposite  party,  who  was  the  plaintiff  in  the  Court  below,  to  show 
oause  why  the  decree  of  the  Court  below  in  his  favour  should  not 
be  set  aside;  and  the  grounds  upon  which  wo  are  asked  to  set  aside 
the  decree  of  the  Court  below  are  as  follows,  namely,  firsts  that 
the  Court  below  was  wrong  in  decreeing  the  plaintiff's  claim  for 
commission  when  the  plaintiff  failed  to  complete  the  loan 
transaction  for  the  negotiation  of  which  commission  had  been 
agreed  to  be  paid,  and,  secondly ^  that  the  Court  below  was  wrong 
in  decreeing  the  plaintiff's  claim  without  coming  to  any  finding 
as  to  whether  there  was  any  real  defect  in  the  defendant's  title, 
for  which  the  transaction  is  said  to  have  fallen  through. 

Now,  the  contract  upon  which  the  claim  is  based  runs  as 
follows: — "I  hereby  authorize  you  to  negotiate  as  broker  for 
a  loan  of  Es.  18,000  only  on  the  first  mortgage  of  three  properties, 
namely,  Nos.  31  and  40,  Tangra  Boad,  in  the  suburbs,  and  No. 
27-3,  Eam  Kanto  Mistry's  Lane,  in  the  town  of  Calcutta."  And 
then  the  document  goes  on  and  adds: — **  I  hereby  agree  to  pay 
you  brokerage  at  the  rate  of  4|  per  cent,  for  negotiating  such 
loan." 

It  is  argued  by  the  learned  vakil  for  the  petitioner  that  the 
plaintiff  was  entitled  to  the  commission  agreed  to  be  paid  only, 
if  he  successfully  negotiated  the  loan,  that  is,  actually  secured  the 
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i9oa       advanoe  of  it  to  the  petitioner,  and  that,  as  he  failed  to  do  so,  he 
^^Q      IB  not  entitled  to  suooeed  upon  the  oontraot. 

GoTiKB  Now,  this  is  how  the  facts  found  stand.    The  learned  Judge 

K^xioK.  ^^  *^^  ^^^  ^^^^  says:—"  The  plaintifE  was  entrusted  to  nego- 
tiate a  loan.  He  did  bring  a  creditor,  who  was  willing  and  actually 
placed  money  in  the  hands  of  the  attorney.  The  defendant  was 
bound  to  satisfy  the  lender  as  to  his  titles,  but  the  attorney 
found  out  certain  defects  and  the  transaction  fell  through.  The 
fault  was  not  the  plaintiff's.  He  performed  his  part  when  he 
brought  in  a  creditor  willing  to  lend  on  the  terms  stated  in 
Exhibit  I  and  earned  his  brokerage. "  And  a  little  further  on 
he  adds: — ^^* Whether  the  attorney  was  right  in  his  opinion  I 
am  not  called  upon  to  say.  But  one  title-deed  was  missing, 
and  he  was  at  least  right  in  calling  upon  the  defendant  to  make 
it  good." 

Upon  these  findings  we  think  it  is  clear  that  the  plaintiff  has 
performed  his  part  of  the  contract,  and,  if  the  transaction  fell 
through,  it  was  by  reason  of  the  defendant's  inability  to  satisfy 
the  intending  lender  as  to  his  title  to  the  property. 

Beliance  was  placed  in  the  argument  for  the  petitioner  upon 
the  cases  of  Prkkett  v.  Badger (1)  and  Martprose  v.  Caurjon{2)f 
and  paragraph  329  of  Story's  work  on  Agency  was  also  relied 
upon  as  showing  that  an  agent  must  complete  the  thing  required 
of  l^iTn  before  he  is  entitled  to  charge  for  it  ^^  and  that  an  agent 
may  be  entitled  to  a  remuneration  for  his  services  in  proportion 
to  what  he  has  done,  where  the  entire  performance  is  prevented 
by  the  act  or  neglect  of  the  principal  himself."  We  are  of  opinion 
that  the  authority  of  Prkkett  v.  Badger{\)  is  at  least  considerably 
shaken  by  the  subsequent  case  of  Oreen  v.  Lucaai^)^  in  which  in 
•  the  Court  of  Appeal  the  Lord  Chancellor  said : — "  It  appears  to 

me  that  the  plaintiffs  had  done  everything  which  agents  of  this 
kind  of  work  are  bound  to  do,  and  it  would  be  forcing  their 
liability,  if  they  were  to  be  held  answerable  for  what  happened 
afterwards.  If  the  contract  afterwards  were  to  go  off  from  the 
oaprice  of  the  lender  or  from  the  infirmity  in  thet  title,  it  would 

(1)  (18W)  1  C.  B.  (N.  S.)  296.  (2)  (1889)  8  C.  W.  N.  CLXXVIIL 

(8)  (1876)  88  L.  T.  (N.  S.)  584. 
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be  Immaferial  jto  the  plaintifk,  and  that  appears  to  be  the  under-       1902 
fitanding  of  the  penKxns  themselyes.  ^r^j^^ 

The  case  o£  Martyrise  v.    Cowr/on{l)j  in  which  Prhkett  v.      ^*^- 
£adger{2)  was  followed,  is  based  upon  the  oiroumstanoes  of  that     Ckuvdub 
case,  as  the   report  in  the  short  notes  shows,  but  what  those 
eiroumstanoes  were  the  report  does  not  set  forth,  and  we  do  not 
think,  therefore,  that  it  would  be  a  safe  guide  for  us  to  follow 
in  this  case.    As  for  the  passage  cited  from  Story  on  Agency,  no 
exception  can  be  taken  to  the  rule  therein  laid  down  so  far  as 
it  requires  that  an  agent  must  complete  the  thing  required  of 
him  before  he  is  entitled  to  charge  for  it,  but  in  ihe  present  case 
we  are  of  opinion  that  the  agent  did  complete  what  was  required 
of  l^iTTi,  that  is  to  say,  that  he  did  fully  perform  his  paft  of  the 
contract,  that  being  to  negotiate  for  a  loan  for  the  required 
amount  on  the  first  mortgage  of  certain  properties  named.    The 
plaintiff  had  found  a  lender,  who  was  ready  and  willing  to  lend 
the  required  amount  and  was  found  to  have  placed  the  money 
in  the  hands  of  the  common  attorney  of  both  parties;  and  if 
the  transaction  was  not   completed,    it  was  by  reason  of  the 
inability  of  the  defendant  to  satisfy  the  attorney  on  the  question 
of  title,  a  certain  document  of  title  being  found  missing,  by 
reason  of  which,  as  the  evidence  shows,  the  attorney  was  led  to 
doubt  whether  the  property  had  not  been  equitably  mortgaged 
before.    Now,  the  contract  upon  which  the  suit  is  based  expressly 
stated  that  the  loan  was  to  be  secured  on  the  first  mortgage  of 
the  properties  named,  which  clearly  implies  a  guarantee  that  the 
properties  were  not  encumbered,  and  if  the  principal  failed  to 
satisfy  the  intending  lender  on  this  point,  it  was  no  fault  of 
the  agent. 

We  are  therefore  of  opinion  that  the  plaintiff  in  this  case 
has  fuUy  made  out  his  title  to  the  remuneration  claimed.  It  was 
then  argued— and  this  was  the  second  ground  upon  which  we 
were  asked  to  interfere — ^that  the  mere  circumstance  of  the 
attorney  not  being  satisfied  on  the  question  of  title  was  not  enough 
to  shew  that  the  transaction  fell  through  by  reason  of  any  real 
defect  in  the  title  of  the  principal,   and  that  the  Court  below 

(1)  (1889)  8  C,  W.  N.  CLXXVIII. 

(2)  (1866)  1  C.  B.  (N.  a)  296. 
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shoold  not  have  decreed  the  claim  withoni  coming  to  an  affirm- 
ative finding  on  that  point.  Bat  it  was  very  fairly  conceded  that 
the  drcumstanceB  were  enough  to  justify  the  attorney  in  advising 
the  lender  not  to  advance  the  loan,  as  it  was  not  made  out  as 
between  the  borrower  and  the  lender  that  the  mortgage  was  to 
be  the  first  mortgage  on  the  property.  Well,  if  that  was  so  as 
betwe^i  the  lender  and  the  borrower,  there  is  no  reason  why  tlie 
broker  should  be  held  bound  to  prove  more,  regard  being  had 
to  the  terms  of  the  agreement  between  him  and  his  prindpaL 

The  grounds^  urged  before  ns  must  therefore  fail,  and  tim  Bule 
must  be  discharged  with  costs. 

Euk  discharged. 

s.  c.  G* 
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APPELLATE  CIYIL- 


ISWAR  OHUNDEE  SANTRA  1002 

^'  December  2. 

SAUSH  CHXJNDER  GIRL* 

PrineipeU   amd     mgent — T$namt — SwU    Jkn^es—Seeond   appeal,    gronn4    <^, 
WTomMut  view  ^f  evidence. 

Because  a  person  is  the  sole  recorded  tenant  in  the  landlord's  skeriefa  he  is 
BOt  therefore  alend  entitled  to  sue  third  parties  for  damages  done  to  the  tenore* 
if  other  persons  are  also  iifterefted  in  and  hare  a  right  to  the  same. 

An  anoneoos  view  of  evidence  involves  an  error  of  law. 

A  master  or  jirincipal  is  liahle  for  wrong  done  to  third  parties  hy  his 
servant  or  agent,  provided  that  the  act  is  done  on  his  befialf  and  with  the  intention 
of  serving  his  pniposes. 

The  plaiiitiS,  Iswar  Ghunder  Santra,  and  on  his  death  his 
legal  repreeentatiye,  Bama  Charan  Santraj  appealed  to  the  High 
Court 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiff  to 
recover  damages  for  injury  done  to  his  crops  by  the  erection  of  a 
bandh  by  the  defendants  Nos.  1  and  2  and  to  obtain  a  perpetual 
injunction  restraining  them  from  ^constructing  similar  handhs  in 
future.  The  defence,  tn^a/ki,  was  that  the  plaintiff,  not  being 
entitled  to  the  entire  16  annas  of  the  crops  in  dispute,  could  not 
sue  alone,  and  that  the  defendant  No.  1,  the  siaster  of  defendant 
No.  2,  was  not  liable  for  any  damages  at  all. 

The  Court  of  first  instance  gave  the  plaintiff  a  decree  for  the 
entire  16  annas  against  defendant  No.  2  alone.  On  appeal  the 
learned  Subordinate  Judge  of  Hooghly  aflBrmed  the  decision  of 
the  first  Court  as  regards  the  non-liability  of  defendant  No.  1,  and 
modified  it  by  giving  the  plaintiff  only  one -seventh  of  the  amount 
of  damages  proved,  inasmuch  as  he  had  six  other  brothers, 
who  had  interest  in  the  lands  in  suit. 

•  i^^M*  ^rom  Appelate  Deerees^No.  54}  of  1900  and  No.  883  of  1900, 
agiunst  the  decree  of  Bahn  Mohim  Chnnder  Ghose,  Subordinate  Judge  of 
Hooghty,  dated  the  19th  of  January  1900,  modifying  the  decree  of  Babn  A.  C. 
Hitter,  ICnnsif  of  SerampoM,  dated  the  Uth  of  June  1899. 
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Bahi  Mahendra  Nath  Bap  for  the  appellajit.    The  pkintifl,  as 
the  registered  tenant  of  the  holding,  was  entitled  to  sue  alone^ 
especially  as  his  alleged  oo-sharers  disclaimed  all  interest  in  the 
holding  either  before  or  after  suit.     See  Jeo  Lai  Singh  v.  Qunga 
Pe)*8had{l)   and  Nitayi   Behari  8aha   v.   Hari   Oovinda  Baha{2). 
Further,  the  Lower  Appellate  Court  erred  in  holding  that  the 
defendant  No.  1  was  not  liable.     The  reasons    given  for  this 
finding,  viz.,  (1)  that  there  was  noAing  to  show  that  the  defendant 
No.  1  gave  the  order  to  the  defendant  No.   2  to  construct  the 
bandhy  or  that  he  knowingly  allowed  the  latter  to  do  so ;  (2)  that 
there  was  nothing  to  show  that  the  defendant  No.  2  had  authority 
to  construct  the  bandh  on  behalf  of  his  master ;  and  (3)  that  the 
principal  is  liable  for  his  agent's  acta  only  when  they  come  within 
the  scope  of  his  agency,  and  that  there  was  nothing  to  show  that  the 
acts  complained  of  w^re  of  such  a  description — ^are  erroneous.     It 
is  submitted  that  the  true  principle  is  that  the  master  was  liable 
even  for  wilful  and  deliberate  wrongs  committed  by  the  servant, 
provided  they  were  done  on  the  master's  account  and  for  his 
purpose.     See    Bombay-Burniah    Trading    Corporation  v.   Mrz^ 
Mahomed  Alli/{S);  SimpmY.  London  General  Omnibus  Oompany{i)^, 
and  Pollock  on  Torts,  pp.  82 — 91.     Besides  the  defendant  No. 
1   in    his  written  statement  did  not  repudiate  the  acts  of  his 
agent. 

Babu  Sharoda  Charan  Mitra  for  the  respondents.  The  dis- 
claimer of  the  co-8harer»  of  the  plaintiff  was  subsequent  to  the 
institution  of  the  suit,  and  oould  not  give  him  a  title.  Further, 
the  question  as  to  the  liability  of  the  defendant  No.  1  was  con- 
cluded by  the  findings  of  fact  arrived  at  by  the  Lower  Appellate 
Court.  The  gomasta  was  a  merely  collecting  agent,  and  it  was 
found  that  the  act  complained  of  did  not  come  within  the  scope 
of  his  agency. 

Babu  Mahendra  Nath  Ray  in  reply. 


Bavbbjbb  avo  ChiXDT  J  J.  These  appeals,  Nos.  541  and  833 
of  1900,  arise  out  of  a  suitbronght  by  the  plaintiff,  appellant,  to 
recover  damages  for  injury  done  to  his  crops  by  the  erection  of  a 


(1)  (1884)  I.  L.  E.  10  Cak.  996. 

(2)  (1899)  I.  L.  R.  26  Calc  677,  691. 


(8)  (1878)  I.  L.  R.  4  Calc.  116, 121- 
(4)  (1862)  82  L.  J.  Ex.  84. 


Digitized  by 


Google 


VOL.  xxxo 


CALCUTTA  S£RI£S. 


209 


bandA  by  the  defendants  Nos.  1  and  2  and  to  obtain  an  injunction 
restraining  the  defendants  from  constructing  similar  baudhs  in 
future. 

The  defence,  amongst  other  matters  not  necessary  for  us 
now  to  consider,  raised  these  two  questions,  namely, /r«^,  whether 
the  plaintiff  was  entitled  to  the  entire  16  annas  of  the  crops  in 
dispute,  and  therefore  to  the  entire  amount  of  the  damages 
claimed,  and,  secondlyj  whether  the  defendant  No.  1  was  liable  for 
any  damages  at  all. 

The  first  Court  determined  the  first  point  in  favour  of  the 
plaintiff  and  the  second  against  him. 

-Against  this  decision  of  the  first  Court  both  the  plaintiff  and 
the  defendant  No.  2  preferred  appeals ;  and  the  Lower  Appellate 
Court,  whilst  affirming  the  decision  of  the  first  Court  upon  the 
question  of  the  liability  of  the  defendant  No.  1,  has  modified  that 
decision  on  the  other  point,  and  given  the  plaintiff  a  decree  for 
only  one-seventh  of  the  amount  of  damages  proved. 

In  second  appeal  it  is  contended  on  behalf  of  the  plaiutiff, 
appellant,  firsts  that  the  Lower  Appellate  Court  is  wrong  in 
decreeing  damages  only  to  the  extent  of  one-seventh  of  the 
amount  of  damages  proved,  and,  secondly^  that  it  is  wrong  in 
exonerating  the  defendant  No.  1  from  liability. 

Upon  the  first  point  the  facts  found  by  the  Lower  Appellate 
Court  are  thus  stated  in  its  judgment:  *  *  "It  is  proved 
by  evidenod  that  the  plaintiff  had  six  other  brothers,  who  had 
interest  in  the  lands  in  suit,  or,  in  other  words,  were  tenants  in 
common  with  the  plaintiff,  and  that  the  widows  and  sons  of  such 
other  brothers  are  living."  And,  after  stating  these  facts,  the 
Subordinate  Judge  says : — '*  The  plaintiff  hence  has  but  a  \ 
(one-seventh)  share  in  the  lands,  and,  as  such,  he  is  not  entitled 
to  recover  the  whole  amount  of  damage  claimed  by  him."  And 
then  he  observes  that  the  Munsif  has  taken  a  wrong  view 
of  the  case  in  thinking  that  the  plaintiff  had  sued  as  karta  of  the 
family,  and  the  learned  Subordinate  Judge  adds :  "  The  plaintiff 
has  not  produced  any  authwity  to  sue  on  behalf  of  his  other 
co-sharers,  and  the  deposition  of  his  two  nephews  disclaiming 
interest  in  the  lands  subsequent  to  the  institution  of  the  suit 
cannot  confer  full  title  to  the  plaintiff  in  such  lands  and  crops.'' 
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It  is  argued  by  the  learned  vakil  for  the  appellant  that  the 
view  taken  by  the  Lower  Appellate  Court  is  wrong — first^  because 
it  ought  to  have  held  that  the  plaintifE  as  registered  tenant  in 
the  landlord's  aheriata  was  the  only  person  entitled  to  sue  in  respect 
of  damages  done  to  the  tenure  or  holding,  and,  secondly y  because 
the  Lower  Appellate  Court  is  wrong  in  holding  that  the  deposi- 
tions of  the  two  nephews  amount  only  to  a  disclaimer  of  interest 
subsequent  to  the  institution  of  the  suit,  when  their  statements 
are  evidence  of  a  pre-existing  right  in  the  plaintifE. 

We  are  of  opinion  that  the  first  branch  of  this  contention  is 
incorrect,  because  the  mere  fact  of  the  plaintiff  being  the  sole 
recorded  tenant  in  the  landlord's  sherista  does  not  entitle  him 
alone  to  sue  third  parties  for  damages  done  to  the  tenure  or 
holding,  if  other  persons  are  also  interested  in  and  have  a  right 
to  the  same. 

But  we  are  of  opinion  that  the  second  branch  of  the  conten- 
tion is  correct,  and  that  the  depositions  of  the  plaintiff's  two 
nephews  amount  to  a  great  deal  more  than  a  disclaimer  of  interest 
in  the  land  subsequent  to  the  institution  of  the  suit.  They  are 
evidence  bearing  upon  the  question  whether  the  plaintiff  is  or 
is  not  the  person  alone  entitled  to  the  lands  and  to  the  crops  in 
dispute.  As  the  Lower  Appellate  Court  in  coming  to  a  finding 
on  that  point  has  taken  a  clearly  erroneous  view  of  the  evidence, 
and  that  erroneous  view  involves  an  error  of  law — ^in  other  words, 
as  the  learned  Subordinate  Judge  in  the  Court  of  appeal  below 
has  omitted  to  consider  an  important  portion  of  the  evidence 
bearing  upon  the  question  of  the  plaintiff's  title,  his  decision  upon 
this  point  must  be  set  aside  and  the  case  remanded  for  a  fresh 
decision  upon  the  evidence  taken  as  a  whole. 

Upon  the  second  question  raised  in  this  appeal,  namely, 
whether  the  defendant  No.  1  is  liable  for  the  damages  claimed,  the 
Lower  Appellate  Court  in  its  judgment  observes :  "  True  the 
defendant  No.  2  is  a  gomaata  under  the  defendant  No.  1,  but 
there  is  nothing  to  show  that  the  defendant  No.  1  gave  the  order 
to  construct  the  bandh  or  that  knowingly  he  allowed  his  karpurdastea 
to  do  the  same.  Then  there  is  no  evidence  to  substantiate  that 
the  defendant  No.  2  had  authority  to  construct  the  bandh  on 
behalf  of  his  master,  so  as  to  bind  him  by  his  acts.    A  principal 
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18  liable  for  his  agent's  acts  only  when  suoh  acts  come  within  the 
scope  of  his  agency,  but  in  this  case  there  is  nothing  to  show  that 
the  acts  of  the  defendant  No.  2  were  of  snch  a  description.  '' 

The  learned  vakil  for  the  appellant  contends  that  this  is  not 
a  correct  way  of  dealing  with  the  question  of  a  principal's  or 
master's  liability  for  the  acts  of  his  agent  or  servant.  The 
judgment  may  be  correct  so  far  as  it  goes  ;  but  the  contention 
is  that  it  does  not  go  far  enough,  and  that  it  omits  to  consider  all 
the  grounds  upon  which  a  principal  or  master  may  be  liable  for 
the  acts  of  his  agent  or  servant.  The  general  rule,  as  Mr.  Justice 
Wills  observes  in  the  case  of  Barwkk  v.  English  J'oint  Stock 
Bank{l)y  is  "that  a  master  is  answerable  for  every  such  wrong  of 
his  servant  or  agent  as  is  committed  in  the  course  of  the  service 
and  for  his  master's  benefit."  And  the  injury  in  respect  of  which 
a  master  becomes  subject  to  this  kind  of  vicarious  liability  has 
been  well  put  by  Pollock  in  his  work  on  the  Law  of  Torts,  6th 
edition,  page  82.  It  may  be  caused  in  the  following  ways :  "  (a) 
It  may  be  the  natural  consequence  of  something  being  done  by 
a  servant  with  ordinary  care  in  execution  of  the  master's  specific 
wders.  (b)  It  may  be  due  to  the  servant's  want  of  core  in  carry- 
ing on  the  work  or  business  in  which  he  is  employed,  (c)  The 
servant's  wrong  may  consist  in  excess  or  mistaken  execution  of 
a  lawful  authority,  (d)  It  may  even  be  a  wilful  wrong,  such  as 
assault,  provided  the  act  is  done  on  the  master's  behalf  and 
with  the  intention  of  serving  his  purposes." 

Although  the  learned  Subordinate  Judge's  judgment  may  be 
viewed  as  containing  findings  of  fact,  which  will  take  the  case  out 
of  head  (a)  and  perhaps  also  out  of  (5),  it  is  dear  that  he  has 
not  considered  the  case  at  all  wi^h  respect  to  head  (rf).  We 
reserve  our  opinion  upon  the  somewhat  broader  proposition  which 
the  learned  author  considers  later  on,  at  page  95,  in  discussing 
head  (rf) — ^the  proposition,  namely,  that  the  master  will  be  liable, 
even  though  the  act  was  done  in  contravention  of  his  express 
prohibition,  a  question  which  does  not  arise  in  this  case ;  but  we 
think  that  a  master  or  principal  is  clearly  liable  for  any  wrong 
done,  provided  the  act  is  done  on  his  behalf  and  with  the  intention 

(1)  (1867)  L.  R.  2  Ex.  259. 
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1902        of  serving  hiB  purposeB.    As  the  question  has  not  been  considered 

iswAB      ^y  ^^  Court  of  Appeal  below  from  this  point  of  view,  its  judg- 

Chundeb    ment  on  the  question  of  the  liability  of  the  defendant  No.  1 

V.         must  also  be  set  aside  and  the  case  remanded  that  it  may  determine 

Chu™kr    ^®  point  upon  the  evidence  on  the  record.    We  may  observe  in 

QiBi.       this  connection  that  the  defendant  No.  1  in  his  written  statement 

said  nothing  to  repudiate  his  connection  with  the  acts  of  the 

defendant  No.  2  so  far  as  the  bandk  in  dispute  is  oonoemed,  but^ 

on  the  other  hand,  alleged  that  the  bandh  had  been  in  existence 

from  before,  and  daimed  the  benefit  of  the  existence  of  the 

bandh. 

The  Court  of  Appeal  below,  in  dealing  with  the  question 
of  the. liability  of  the  defendant  No.  1,  will  take  this  part  of  his 
written  statement  into  consideration. 

The  costs  will  abide  the  result. 

S.  G.  e.  Appeal  ailotoed. 

Case  remanded. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SEEIKS, 


213 


D^^mhtrS. 


EAJ  NAEAIN  MITTER 

V. 

PANNA  CHAND  SINGH/  1903 

Artear$cfremt,$uiifor-^IntereH,  r<Ue  of,  ipeci/Ud  in  darpatni  hato    Sals-. 
F*reka9er^»Ik$rpa(n%  lease. 

An  anctiooi-pnrehaier  of  a  darp<tin%  tenDre  if  bound  by  the  ■tipnUtion  con- 
tained in  the  darpaim  lease  aa  to  the  payment  of  intereat  on  arrean  of  rent,  inch 
a  itipnMion,  where  there  ia  nothing  nnnsnal  in  it,  being  part  of  the  ordinaiy  inci- 
dents of  a  teonre. 

AUm  T.  Saiis  Chandra  ChainrdhMrin  (1)  and  Kali  ITatk  Sen  v.  TraUokkya 
Jfa^AJBcy(2)    distingnithed. 

The  landload,  decree-holder,  ii  debarred  from  claiming  an  amoont  not  men- 
tioned in  the  tale  proclamation. 

^Cmi^^s— Whether  a  atipnlatian  in  the  lease  to  pay  a  certain  ram  of  money  in 
defanlt  of  the  lessee's  rapplyin^  the  Undlord  with  certain  articles  U  an  ordinary 
incident  of  a  darpatni  tennre. 

The  plamtiffs,  Raj  Narain  Mitter  and  others,  appealed  to  the 
iEQgh  OoTirt. 

This  appeal  arose  out  of  a  suit  for  arrears  of  rent  against  the 
auction-puTohaser  of  a  darpairn  tenure.  The  allegation  of  the 
plaintiffs  was  that  on  the  27th  Bhadra  1286  (B.  8.),  one  Bhairab 
Chunder  Haiti  executed  a  Registered  kabuiicU  in  the  names  of 
plamtifE  No.  1  and  his  brother,  and  obtained  a  darpafni  settlement 
of  taluq  Eetamchak  for  an  annual  jama  of  Rs.  1,009.  It  had 
been  stipulated  that  the  rent  would  be  paid  eveiy  year  in  two 
instalments.  It  was  also  agreed  that,  if  the  rent  was  not 
paid  according  to  the  instalment,  then  interest  at  the  rate  of  Rs 
2-8  per  month  would  run  on  the  said  amount.  It  had  further 
been  stipulated  that  two  maunds  of  sugarcane  molasses,  which  the 
patnidar  used  to  get  evoy  year  from  the  tenants,  should  be  paid 

•Appeal  from  Appellate  Been*  K<.  S84  of  1900,  against  the  decree  of 
H.E.H.Coie,lSsq.,  District  Jndge  of  flooghly,  dated  the  26th  Pebmaiy  190a 
modifying  the  decree  of  Babn  Mohim  Chnnder  Gh<»^  Snbordinate  Jndge.  dated 
the  19th  of  Angnst  1899.  ^^ 

a)(1896)I.L.B.24Calc87.  (2)  (1899)  L  L,  B.  S(J  Calc  «16. 
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1902        by  the  darpatnidar^  failing  which  he  shall  pay  Bb.  10  in  cash,  the 

raj^Nabain  ^^^'^  thereof.      On  the  death  of  the  aforesaid  Bhairab  Chunder 

MiTTBB     Haiti,  his  heir  did  not  pay  the  jama  aoo(»rding  to  the  stipulation 

Pakita      mentioned  in  the  kahuliat.    The  vendors  of  plaintiffs  Nos.  1  and  2 

Chakd      jointly  obtedned  a  rent-decree  and  sold  the  darpatni  mehal  in  arrear, 

which  was  purchased  by  the  defendant  on  the  26th  November 

1896,    and  he    obtained    possession  through  the  Court.      The 

defendant  did  not  abide  by  the  terms  of  the  aforesaid  kabuliat  and 

allowed  arrears  to  accrue,  and  hence  the  suit.      The  defendant 

pleaded  that  he  was  not  liable  to  pay  the  price  of  the  molasses  and 

interest  at  the  rate  claimed  by  the  plaintifb,  and  that  the  claim  in 

respect  of  certain  years  was  barred  by  limitation.    The  Court  of 

first    instance  ovenruled    the  objections    of  the   defendant   and 

decreed  the  plaintife'  suit.       On  appeal  to  the  learned  District 

Judge  of  Hooghly,  the  decision  of  the  first  Court  was  reversed. 

Babu  Shib   Chunder  Palit  for  the  appellants. 
Babu  Saroda  Chum  Mitter  and  Babu  Hemendra  Nath  Sen  for 
the  respondent. 

BiJniBjaB  Avo  Gbzdt  JJ;  In  this  appeal,  which  arises 
out  of  a  suit  for  arrears  of  rent  against  the  auction-purchaser 
of  a  darpatni  tenure,  two  questions  arise  for  consideration—  first, 
whether  the  auction-purchaser  is  bound  by  the  clause  in  the  dar- 
patni  lease  stipulating  for  payment  of  interest  on  the  arrears  of 
rent  at  the  rate  of  Es.  30  per  cent,  per  annum,  and,  secondly^ 
whether  the  auction-purchaser  is  bound  by  the  clause  in  the 
darpatni  lease  stipulating  for  payment  of  Es.  10  annually  in 
the  event  of  default  in  supplying  the  landlord  with  a  certain 
quantity  of  molasses. 

The  first  Court  answered  these  two  questions  in  favour  of  the 
plaintiffs,  but  the  Lower  Appellate  Court  has  answered  them 
adversely  to  the  plaintiffs.  Hence  this  second  appeal  by  the 
plaintiffe. 

With  regard  to  the  first  question,  the  learned  Judge  in  the 
Court  of  Appeal  bdow  observes : — "  It  certainly  seems  to  me  ihat 
it  would  be  most  unjust  to  allow  the  plaintiffs  to  demand  this 
exorbitant  rate  of  interest  from  the  defendant  after  making  no 
meution  of  it  in  the  advertisement  in  which  everything  material 
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for  tho  porohaser  to  know  in  order  to  judge  of  the  value  of  the        190a 
property  must  be  entered."  In  other  words,  the  learned  Judge  R^j^lTiRAnf 
was  of  opinion  that  as  the  rate  of  interest  clainied  is  exorbitant,      Mitthb 
and  as  no  mention  of  it  was  made  in  the  sale  proclamation,  the      Pahna 
plaintiffs  cannot  claim  it.  sfirefi! 

The  learned  vakeel  f  cr  the  appellants  contends  that  this  view  is 
wrong  in  law,  and  that  the  auction-purchaser  is  bound  by  the 
stipulation  contained  in  the  darpatni  lease  as  to  the  payment  of 
interest  on  an^ari;  of  rent,  such  a  stipulation  being  part  of  the 
ordinary  incidents  (rf  a  tenure. 

We  are  of  opinion  that  this  contention  is  correct. 

It  is  argued  on  the  other  side  that  the  judgment  of  the  Oouit 
of  Appeal  below  is  not  only  right  so  far  as  it  goes,  but  that  the 
view  of  the  learned  Judge  below  can  also  be  supported  on  another 
ground,  namely,  that  the  stipulation  for  payment  of  interest  on 
arrears  of  rent,  if  it  is  of  an  unusual  character,  does  not  form  part 
of  the  incidents  of  a  tenure.  It  is  also  argued  for  the  respond* 
ent  that  upon  a  sale  of  an  under-tenure  for  arrears,  a  new  ten- 
ancy is  created  as  between  the  decree-holder  and  the  auction- 
purchaser,  the  incidents  of  which  may  not  necessarily  be  those  of 
the  original  under-tenure. 

We  are  unable  to  accept  these  arguments  as  sounds  We  think 
that  a  stipulation  for  payment  of  inteyst  upon  arrears  is  an 
ordinary  incident  of  a  tenancy  in  this  countiyy  unless  there  is 
something  unusual  in  the  stipulation,  and  that,  as  a  rulci  it  attaches 
to  the  tenancy  so  that  a  purchaser  of  the  tenancy  will  also  be 
bound  by  the  stipulation.  Nor  can  it  be  said  that  the  rate  of 
interest  in  this  case  is  of  itself  a  thing  so  unusual  in  the  stipu- 
lation as  to  take  it  out  of  the  operation  of  the  above  rule. 

As  to  the  ground  upon  which  the  learned  Judge  has  based  his 
decision,  we  do  not  think  that  the  landlord,  decree-holder,  was 
under  any  obligation  to  specify  the  rate  of  interest  in  the  procla- 
mation of  sale.  There  is  nothing  in  the  Bengal  Tenancy  Act  or  the 
Code  of  Civil  Procedure,  section  287,  throwing  that  obligation  upon 
hiuL  In  the  sale  proclamation  the  rent  decree  is  referred  to ; 
and  the  decree  reciting  the  claim  shows  that  a  large  amount  was 
claimed  as  interest  and  was  allowed,  though  the  rate  of  interest  is 
not  specifically  mentioned. 
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1902  Nor  oau  it  be  said  that  the  sale  of  the  tenancy  involves  any 

Baj^Narai¥  ^®^  contract  between  the  auction-purchaser  and  the  landlord.  At 
MiTTBB  the  date  of  the  sale  what  is  sold  is  the  original  under-tenure,  and 
PAirirx  it  therefore  carries  with  it  all  its  incidents.  Certain  cases  were 
^^QK,  cited  by  the  learned  vakeel  for  the  respondent  in  support  of  his 
contention.  With  regard  to  the  first  of  these,  namely,  that  of 
Alim  V.  Satis  Ohaftdra  Chaturdhurin{\) ^  we  would  observe  that 
it  is  disting^hable  from  the  present  case  in  more  respects  than 
one.  In  the  first  place,  that  was  a  case  of  a  raiyaii  holding  in 
respect  of  which  a  contract  for  payment  of  interest  on  arrears  of  rent 
is  controlled  by  section  178  of  the  Bengal  Tenancy  Act,  and  not 
of  a  permanent  tenure  in  respect  of  which  such  a  contract  is  not 
80  controlled  (see  section  179  of  the  Act),  and,  in  the  next  place,  the 
document  creating  the  tenancy  in  that  case  was  one  for  a  term  of 
seven  years,  which  had  expired,  and  the  contention  of  the  claimant 
for  interest  was  that  as  there  was  a  holding-over,  tie  terms  of  the 
original  hahuliat  should  attach  fo  the  same,  and  this  contention 
the  Court  refused  to  accept.  The  next  case  cited  was  the  case 
of  Kali  Nath  Sen  v.  Tmilokhya  Nath  Royi^) :  that  also  was  a 
tsaee  of  a  raiyati  holding  and  not  of  an  under-tenure,  and  the  stipu- 
lation for  interest  in  that  case  was  held  to  be  not  only  of  an  unusual, 
but  of  an  unconscionable  nature.  As  for  the  view  taken  in  that 
case  by  one  member  of  the  Bench,  that  upon  a  sale  of  a  holding 
for  arrears  of  rent  a  ne^  tenancy  should  be  deemed  to  be  created, 
that  was  the  opinion  of  a  single  Judge,  and,  with  all  respect  for 
his  opinion,  we  cannot  concur  in  it. 

T^e  daim  for  interest  at  the  rate  stipulated  in  the  kahuliat 
ought  therefore  in  our  opinion  to  bo  allowed ;  and  the  decree  of 
the  Lower  Appellate  Court,  so  far  as  it  disallowed  that  claim, 
must  be  set  aside. 

Upon  the  second  question,  however,  we  are  unable  to  give 
effect  to  the  appellants'  contention.  The  rent  mentioned 
in  the  sale  proclamation  is  Bs.  1,009  and  not  Bs.  1,019, 
as  it  would  have  been,  if  the  Bs.  10  in  dispute  had  been  included 
in  the  rent.  This  is  no  case  of  an  omission  to  state  what 
was  not  necessary,   but  is  a  case  of  positive  statement  of  the 

(1)  (1896)  L  L.  E.  24  Oalc.  87.  (2)  (1899)  I.  L.  B.  26  Calc  815. 
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rei^t,  whioli   it   was    neoeesary  for    the  deoree-holder  to  state        1902 
in  the  sale  proolamation,  and  that  being  so  we  think  that  the  m/5^i» 
Judge  bdow  is  rig^t  in  holding  that  ihe  deoree-holder  is  now      Hittbb 
debarred  from  asking  for  more.    There  is,  moreover,  an  obrious      Vavva 
reason  why  this  part  of  the  plaintiff'  claim  was  not  included  in      ^havi> 
the  rent.    The  stipulation  in  the  darpatni  lease  for  the  payment 
of  the  sum  of  Bs.  10  is  a  peculiar  one.    It  is  nowhere  stipulated 
for  as  being  part  of  the  rent.     It  is  not  included  in  either  of  the 
two  instalments  in  which  the  rent  is  specified  to  be  paid  in  the 
lease.     It  is  a  mere  undertaking  on  the  part  of  the  lessee  to  pay 
this  sum  in  default  of  deliyery  to    the  landlord  of  a  certain 
quantify    of    molasses,    which  the  lemdlord  had  been  hitherto 
receiving  from  the  raiyata  in  the  mehal.    It  Is  very  doubtful, 
therefore,  whether  a  stipulation  like  this  should  be  considered  as 
an  ordinary  incident  of  a  darpatni  tenure.     It  may  well  be  held 
to  have  been  a  personal  covenant  by  the  lessee,  by  whom  the 
darpatni  was  taken. 

We  therefore  affirm  that  part  of  the  judgment  of  the  Lower 
Appellate  Court,  which  disallows  this  claim  for  Rs.  10. 

The  result  is  that  the  decree  of  the  Lower  Appellate  Court  wiH 
be  modified  by  allowing  the  plaintiffs'  daim  for  interest  at  Es.  30 
per  cent,  per  annum  on  the  arrears  of  rent,  the  amount  of  rent 
being  held  to  be  Rs.  1,009. 

The  parties  will  pay  and  recover  costs  in  proportion. 

Decree  modified. 

s.  c.  G. 
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APPEAL  FROM  ORIGINAL  CIVIL. 


1902 

oemher 
Dee.  I,  22, 


TINCOWET  DET 
^nTl^^J^'  FAKIR  CHAND  DET/ 

Civil  Procedure  Code  {Act  XTV  of  18B2)  u.  875,  506  and  52B^Arhitrator^ 
A^eement  to  refer  to  arhUrcUor — Suit — Adjustment  of  suit  within  the  meaning . 
qfs,  S75 ^Agreement  not  in  writing. 

Where  a  part^  to  an  agreement  has  petitioned  to  refer  matters  in  dispnte 
to  arhitration : 

Reld,  that  the  Conrt  has  no  power  to  make  a  decree  under  s.  875  "  that  the 
agreement  to  refer  to  arhitration  he  recorded,  and  that  in  terms  of  the  said  agree- 
ment the  snit  he  referred  to  an  arhitrator  with  all  such  powers  and  authorities  as 
are  rested  in  arhitrators  under  the  prorisions  of  the  Civil  Procedure  Code,  and  that 
the  arhitration  he  finished  within  six  months  from  the  date  on  which  the  decree 
shall  he  completed  and  filed,  and  that  the  records  of  the  suit  he  deUvered  over  to 
the  arhitrator." 

Such  a  decree  is  in  the  nature  of  an  order  under  Chapter  XXXVII  of 
the  Code. 

Where  an  agreement  to  refer  to  arhitration  is  not  in  writing,  s.  628  does  not 
apply,  neither  does  this  section  apply  to  an  agreement  to  refer  to  arhitration  in 
a  pen^Ung  suit. 

Ghnlam  Khan  v.  Muhammad  Sdssan{l)  referred  to. 

Harivaldbdas  KaUiandas  v.  Uiamohand  ]l£anekehand(2)  douhted. 

Per  Maolbak  C.  J.  A  mere  agreement  to  refer  to  arhitration  is  not  an 
adjustment  of  the  suit  ^thin  the  meaning  of  s.  875 :  under  such  section  the 
suhject-matter  of  the  suit  must  he    adjusted    by  the  agreement. 

Fragdas  Sagnrmall  v.  Girdhardas  ]l£athuradas(3)  distinguished. 

Per  Hill  asb  Stbtbits  JJ.  Qu€Bre,  Whether  an  agreement  to  refer  to 
arhitration  could  under  no  circumstances  he  treated  as  an  adjustment  of  the  suit,  aa 
contemplated  by  s.  875. 

Appeal  by  the  defendant.  Fakir  Chand  Dey,  against  the  order 
of  Sale  J. 

The  plaintiff,  Tinoowry  Dey,  on  the  12th  of  July  1895,  insti- 
tuted  a  suit  against  the  defendants.  Fakir  Ghand  Dey,  Protap 

•  Appeal  from  Original  Civil  No.  9  of  1902  in  suit  No.  410  of  1895. 

Appellate  Bench :  Sir  Francis  W.  Maclean,  r«o.i.B.,  Chief  Justice,  Mr.  Jus- 
tice Hill  and  Mr.  Justice  Stevens. 

(1)  (1902)  I.  L.  R.  29  Calc.  167.  (2)  (1888)  I.  L.  R.  4  Bom.  1. 

(8)  (1902)  I.  L.  R.  26  Bom.  76. 
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Ghimder  Dey  and  ProUad  Ohonder  Pal,  asking  £or  the  dissolution  ^sofi 
of  the  partnership  firm  of  Fakir  Ohand  Dey  and  for  the  taking  of  "^^ 
the  partnerahq>  aoooonts,  ^  Dbt 

On  the  2dth  of  August  1896  a  prelinunary  decree  was  made,      Vajom 
declaring  the  partnership  to  be  dissolyed  from  the  12th  of  June       p^ 
1895,  and  directing  certain  partnership  aooounts  to  be  taken. 
The  order  of   reference  directed  Fakir  Chand  Dey  to  be  the 
accounting  party  and  to  file  his  accounts. 

On  the  8th  of  September  1898,  the  order  referring  the  aooounts 
to  the  Second  Assistant  Registrar  was  by  consent  superseded,  and 
the  accoimts  were  referred  to  the  arbitration  of  Eedar  Nath  Dutt. 

On  the  19ih  of  NoTcmber  1900,  Fakir  Chand  Dey  brought  a 
suit  against  Protap  Chunder  Dey  and  Prdhad  Chunder  Pal  for 
the  recovery  of  Rs.  12,255  alleged  to  have  been  deposited  with  the 
defendants. 

On  the  10th  of  January  1901,  the  order  of  the  8th  of  S^ember 
was  again  superseded,  and  the  accounts  directed  by  the  decree  in 
the  partneiship  suit  were  referred  to  the  Second  Asdstant  Registrar 
of  this  Court. 

On  the  7th  of  May  1901,  Fakir  Chand  Dey  filed  his  accounts, 
to  which  various  objections  were  taken  by  his  partners. 

On  the  2l8t  of  June  1901,  a  consent  decree  was  passed  in  the 
suit  brought  by  Fakir  Chand  Dey,  but  Tincowry  Dey,  the  plaintifE 
in  the  partnership  suit,  was  not  made  a  party.  By  this  decree  the 
defendants  were  to  pay  Rs.  11,651  with  interest  to  the  plaintiff. 
Fakir  Chand  Dey,  but  the  execution  of  the  decree  was  to  be 
stayed  pending  the  final  determination  of  the  partnership  suit, 
which  the  parties  had  agreed  to  refer  to  the  arbitration  of  one 
Kally  Krishna  Dhur,  and  the  arbitration  waste  be  concluded  within 
mx  months  from  the  date  of  the  decree.  Subsequently  Tincowry 
Dey  became  a  party  to  the  arbitration  proceedings.  A  great  deal 
of  correspondence  then  ensued  between  the  attorneys  for  the  parties 
upon  the  matter  of  the  arbitration,  and  finally  the  defendant, 
Prolhad  Chunder  Pal,  presented  a  petition  to  the  Court  on  the 
26th  of  August  1901,  asking  for  an  order  that  the  matters  in 
dispute  between  the  parties  be  referred  to  the  arbitration  of  one 
£ally  Eristo  Dhur,  and  that  the  defendant,  Fakir  Chand  Dey, 
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1908       Bhoidd  furnish  to  the  arbitrator  the  accounts  of  the  partn^cship 

TiKoowBT   1>^^^^  within  a  week  from  the  date  of  the  order,  and  tiiiat  the 

^^^       arbitrator  should  mal^e  his  award  within  six   months  from  the 

Fakib      date  of  the  order. 
Chakd 
Bar.  This  application  came  before  Mr.  Justice  Bale  on  the  2nd 

September  1901,    who,  after  stating  the  aboye  facts,  obserred 

as  follows : — 

Salb  J.  The  first  qu^Btion  U  whether  the  agreement  is  one  that  U  hinding 
on  Fakir  Chand  Dey. 

No  case  is  made  of  misappreheniion  or  mistake  of  facts,  bnt  it  is  said  on  behalf 
of  Fakir  Chand  Dey  that  he  was  not  aware  that  Eally  Kristo  Dhnr  was  a 
broker  employed  by  the  other  parties  to  the  suit,  and  he  suggests  that  the  arbitrator 
is  not  whoUy  unbiassed ;  and  that,  if  he  had  known  this  fact,  he  would  not  have 
consented  to  refer  the  accounts  to  his  arbitration.  On  the  affidavits  and  other 
materials  before  me)  I  am  bound  to  say  that  I  do  not  think  that  the  objection  which 
Fakir  Chand  Dey  takes  to  this  arbitration  is  "really  hand  fide,"  It  appears  from 
the.  lengthy  correspondence  that  Fakir  Chand  Dey  was  putting  forward  excuses 
of  a  flimsy  character  for  not  proceeding  with  the  arbitration,  and  that  he  had  no 
substantial  ground  of  objection  to  make  to  the  charactflt  of  the  arbitrator,  Eally 
Kristo  Dhur. 

So  far  as  the  charge  of  bias  is  concerned,  which  he  now  seeks  to  put  f orward^ 
the  only  ground  alleged  by  Fakir  Chand  Dey  is  his  impression  that  the  arbitrator 
would  not  charge  fees.  He  does  not  say  how  he  came  to  entertain  this  impression  or 
that  it  was  created  by  any  representation  by  the  other  defendants.  It  can  hardly  be 
expected  that  the  arbitrator  would  undertake  the  arbitration  without  reasonable 
remuneration  for  his  trouble  and  labour,  and  I  quite  fail  to  see  how  it  is  that  Fakir 
Chand  Dey  never  discovered  during  the  whole  time  that  he  was  raising  objections  to 
the  arbitration  that  the  arbitrator  was  likely  to  be  biassed  in  favour  of  the 
other  parties  to  this  suit. 

The  evidence,  so  flEir  as  it^  has  been  placed  before  me,  satisfies  me  that  the 
objection  taken  to  the  arbitration  of  Eally  Eristo  Dhur  is  only]an  attempt 
on  the  jMtrt  of  Fakir  Chand  Dey  to  delay  and  defeat  the  arbitration,  which  he 
has  agreed  to. 

I  find  that  there  is  a  valid  and  binding  agreement  between  the  parties  to 
refer  the  matters  in  dispute  to  the  arbitration  of  Eally  Eristo  Dhur,  and  Fakir 
Chand  Dey  has  shown  no  cause  for  withdrawing  from  the  agreement. 

The  next  question  is  as  to  how  this  agreement  can  be  carried  out — ^whether 
by  means  of  any  provisions  of  the  Code  of  Civil  Ph)cedure,  or  the  Arbitration  Act, 
or  by  a  regular  suit. 

Section  £1  of  the  Specific  Relief  Act  disposes  of  the  suggestion  that  the  agree- 
ment might  be  carried  out  by  a  regular  suit.  As  I  read  tte^section,  no  agreement 
referring  matters  to  arbitration  can  be  enforced  1y  a  regular  suit. 

The  next,  question  is  whether  a  proceeding  under  the  Arbitration  Act  is  the 
prop^  mod0  of  procedure.    I  think  it  Is    not.    I  think  the    Arbitration  Act 
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contemplates  ftn  Arbitration  in  reepect  of  matten  not  the  tabject-nrntter  of  anj 
pending  snit. 

The  next  question  is  whether  the  provisions  of  the  Ciril  Procedure  Code 
supply  the  proper  procedure  to  be  adopted  for  the  enforcement  of  the  arbitration 
agreement. 

Reference  has  been  made  to  several  sections  in  Part  Y  of  Chapter  87,  Ciril 
Procedure  Code,  headed  "  Reference  to  arbitration/'  and  the  two  sections  in  that 
chapter  which  have  any  bearing  are  sections  506  and  628.  The  terms  of  section  506 
are — '*  If  all  the  parties  to  a  suit  desire  that  any  matter  in  difference  between  them 
in  the  suit  be  referred  to  arbitration,  they  may  at  any  time  before  judgment  is 
pronounced  apply  in  person  or  by  their  respective  pleaders  specially  authorised  in 
writing  in  this  behalf  to  the  Court  for  an  order  of  reference. 

To  my  mind  that  section  contemplates  an  application  to  this  Court  in  which 
all  the  parties  join  as  applicants  or  parties  consenting  to  the  application.  There 
is  no  proylsion  made  for  giving  an  opportunity  to  an  objecting  party  to  be  heard. 

Section  528  distinctly  contemplates  the  possibility  of  one  of  the  parties  resisting 
the  order  of  reference,  because  provision  is  made  in  the  first  place  for  the  application 
being  by  the  parties  to  the  agreement  or  any  of  them. 

In  the  next  place,  provision  is  made  for  notice  to  the  opposite  party  to  show 
cause  within  the  time  specified  in  the  notice,  why  the  agreement  should  not  be 
filed.  Ko  such  procedure  as  that  is  provided  by  section  506.  It  appears  to  me  that 
section  506  contemplates  consent  proceedings,  and  this  is  borne  out  by  the  fact  that 
the  practice  in  this  Court  has  been  to  entertain  under  section  606  merely  consent 
applications.  I  do  not  know  of  any  case  in  which  an  order  of  reference  was  made 
under  section  506  or  section  508  where  any  par 'y  to  the  agreement  has  objected, 
nor  has  learned  Counsel  been  able  to  refer  me  to  any  instance  of  that  sort 

As  regards  section  528,  there  is  this  admitted  difficulty  that  that  section 
contemplates  that  the  agreement  in  writing  to  refer  to  arbitration  is  an  agreement 
between  all  the  parties. 

It  is  admitted  in  this  ease  that  all  the  parties  to  the  present  agreement  have 
not  agreed  in  writing,  inasmuch  as  Tincowry  Dey,  the  plaintiff  in  the  partnership 
suit,  is  no  party  to  the  agreement  to  refer  this  matter  to  the  arbitration  of 
Eally  Kristo  Dhur. 

The  mere  fact  that  the  matters  referred  to  the  arbitration  of  Kally  Krishna 
Dhur  is  also  the  subject-matter  of  a  pending  suit  does  not  prevent  this  section 
from  being  applicable. 

The  case  of  Sarivalabdcu  Kallimnda*  v.  Utamohand  ManeJkekand(L)  seems  to 
be  anthority  for  that  proposition. 

The  next  question  is,  if  none  of  the  sections  under  Part  V  of  the  Code  apply,, 
the  applicant  excluded  from  the  benefit  of  any  other  provisions  of  the  Code  ? 

There  is  nothing  in  the  Code  which  necessitates  that  an  application  for  refer- 
ence of  an  agreement  to  arbitration  should  only  be  made  under  Chapter  87. 

The  applicant  contends  that,  in  the  event  of  Chapter  87  being  inapplicable,  he 
is  entitled  to  take  advantage  of  section  875,  treating  an  agreement  to  refer  accounta 
to  the  arbitration  of  EaUy  Eristp  Dhur  aa  a  compromise  or  at  all  events  partial 
adjustment  of  the  suit. 

(1)  (4888)  L  L.  R.  4  Bom.  L 
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That  Mction  runs  as  follows  : — 

"If  a  suit  be  adjusted  wholly  or  in  part  by  any  lawful  agreement  or  compromise, 
or  if  the  defendants  satisfy  the  plaintiff  in  respect  to  the  whole  or  any  part  of  the 
matter  of  the  suit,  such  agreement,  compromise  or  satisfaction  shall  be  recorded,  and 
the  Court  shall  pass  a  decree  in  accordance  therewith,  so  far  as  it  relates  to  the  suit, 
and  such  decree  shall  be  final  so  far  as  relates  to  so  much  of  the  subject-matter  of 
the  suit  as  is  dealt  with  by  the  agreement,  compromise  or  satisfaction." 

It  appears  to  me  that  an  agreement  to  refer  matters  in  dispute  in  a  pending  suits 
to  arbitration  may  justly  be  regarded  as  an  adjustment  or  partial  adjustment  of 
matters  in  dispute  in  the  suit. 

It  is  suggested  there  are  expressions  in  the  section  which  show  that  it  is  not 
contemplated  that  an  agreement  of  reference  to  arbitration  should  be  dealt  with 
under  this  section* 

This  appears  to  me  not  a  necessary  inference  of  the  words  of  the  section.  I 
think  if  there  had  been  a  final  decree  in  the  suit,  probably  section  875  would  not 
apply.  But  in  this  case  there  has  been  no  final  decree — only  a  preliminary  decree 
to  take  accounts. 

It  is  further  contended  that  the  decree  contemplated  by  the  section  as  made 
on  a  compromise  or  adjustment  is  a  final  ^^i^e.  It  is  to  be  observed  that  the 
word  "  final "  is  restricted  in  its  application  to  only  so  much  of  the  subject-matter 
of  the  suit  as  is  dealt  with  by  the  agreement.  All  that  is  required  to  be  final  into 
the  present  case  is  therefore  the  order  of  reference.  ' 

On  the  whole,  therefore,  I  see  no  reason  why  the  application  ^ould  not  be  deal 
with  under  section  875.  I  propose,  therefore,  to  make  an  order  under  section  875» 
recording  the  agreement  which  I  have  referred  to  and  making  a  decree  in  accordance 
therewith  in  supersession  of  the  last-mentioned  order  of  the  10th  January  190U 

On  the  18th  February  1902  the  decree  was  amended  as 
follows  :— 

Sals  J.  The  question  which  now  arises  is  whether  the  terms  of  the  draft  decree 
are  in  accordance  with  the  judgment  which  directed  the  decree  to  be  made  upon 
certain  terms.  The  judgment  is  dated  the  2nd  September  1901,  and  the  question 
determined  by  the  judgment  was  that  the  applicant  was  entitled  to  a  decree  in 
terms  of  a  certain  settlement  which,  it  is  alleged,  ha/Ct  been  come  to  by  the  parties  to 
the  suit,  in  which  the  application  is  made. 

Various  grounds  of  objection  were  taken. to  that  application,  and  amongst  them 
was  an  objection  under  section  506  of  the  Code  that  no  decree  could  be  made» 
inasmuch  as  the  terms  of  reference  to  aibitratiou  were  not  in  writing  signed  by  the 
parties  thereto. 

It  appears  that,  upon  the  basis  of  the  terms  of  settlement,  a  consent  decree  wa» 
made  in  the  suit  instituted  by  the  first  defendant,  tiz..  Fakir  Chunder  Dey,  and  the 
consent  decT«»e  no  doubt  declared  that  the  arbitration,  which  I  have  referred  to,  would 
be  concluded  six  months  from  the  2 let  June  1901.  I  am  asked  to  say  that  that  is 
the  proper  construction  of  the  terms  of  settlement  in  accordance  with  which  the 
decree  was  directed  to  bo  made,  but,  I  think,  it  is  quite  clear  that  no  such  finding 
was  arrived  at  at  the  hearing   of   the  application  in   question.     The  sole  point 
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detennined  being  that  a  decree  in  termi  of  the  lettlement  ihonld  be  made,  I  think  it 
is  not  competent  to  me  at  the  pretent  stage  to  determine  what  the  trae  conitmction 
of  the  termi  of  settlement  may  be,  whether  the  arbitration  is  to  be  an  arbitration 
eoncladtfd  in  six  months  from  the  21st  Jane  or  dedared  in  the  terms  of  the  oonsent 
decree,  or  whether  the  terms  find  that  the  arbitrator  was  to  have  six  months  within' 
which  to  conclnde  his  arbitration.  It  app«fars  to  me  that  the  decree  must  be  drawn 
np  in  the  terms  of  the  last  paragraph  bat  one  of  my  judgment,  which  directs  that 
the  agreement,  that  is,  terms  of  settlement,  should  be  recorded  and  a  "  decree  In 
accordance  therewith  in  supersession  of  the  last-mentioned  order  of  the  10th  of 
Jannaiy  1901  be  drawn  up." 

The  result  is  therefore  that  the  words  in  the  decree  "from  the  21st  June  1901  ** 
must  be  struck  out.  The  decree  must  run  as  follows : — '*  And  it  appearing  that  an 
agreement  was  entered  into  by  the  parties  on  or  before  the  21st  day  of  June  1901 
whereby  the  parties  agreed  to  refer  this  suit  to  the  arbitration  of  Baboo  Eally 
Krishna  Dhur  of  Bara  Bazar,  which  arbitration  is  to  be  finished  within  dx  months, 
it  is  ordered  that  the  said  agreement  be  recorded,"  and  so  forth. 

IMr.  Jaclsson,  Is  it  necessary  to  put  in  anything  about  the  tranimission  of 
the  records  ?] 

The  decree  must  be  drawn  up,  and  in  terms  of  the  decree  the  papers  must 
be  directed  to  be  made  over  to  the  arbitrator. 
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Mr.  Pugh  {Mr.  Chakravarti  and  M'.  Mehta  with  him)  for  the 
appellant.  The  serious  difficulty,  whioh  arises  in  this  case,  is  whether 
the  Court  has  any  power  under  s.  375  of  the  Civil  Procedure  Code 
There  never  has  been  any  case  in  whioh  it  has  been  held  that 
an  agreement  to  ^ange  a  tribunal  is  good  under  s.  375  of  the 
Code.  According  to  law  you  could  not  enforce  an  agreement 
to  refer  to  arbitration,  but  there  are  variations,  as  under  s.  375. 
This  section  relates  to  a  wholly  difEerent  matter.  Under  the 
Arbitration  Act  you  must  have  a  written  agreement  by  all  parties, 
but  the  Lower  Court  wishes  to  enforce  an  oral  agreement,  which 
it  cannot  do.  The  decree  is  not  a  final  decree  at  all. '  Muhammad 
Zahtir  V.  Cheda  Lal{l)  cited. 

The  principle  laid  down  in  Vamdeva  Shanhog  v.  Naraina  Pai(2) 
covers  this  case.  It  is  impossible  that  a  decree  should  be  final, 
which  merely  directs  a  suit  to  arbitration. 

The  agreement  to  refer  to  arbitration  is  entirely  beyond  the 
suit,  and  you  cannot  make  a  decree  beyond  the  terms  of  the  agree « 
ment  in  suit — Ohulam  Khan  v.  Muhammad  Sa88an{8). 

(1)  (1892)  I.  L.  H.  U  All.  141.  (2)  (1878)  I.  L.  R.  2  Mad.  856. 

(8)  (1902)  I.  L.  R.  29  Calc.  167. 


Digitized  by 


Google 


22i 


CALCUTTA   SKBIES. 


[VOL.  XXX. 


1902  In  order  to  enforce  a  Bubmission  to  arbitration,  yon  must  bring 

TiuoowBY  yourself  within  the  special  provisions  given  by  the  Legislature 
You  must  apply  to  the  case  either  Chapter  XXXVJLL  of  the  Code 
or  the  Arbitration  Act. 

The  judgment  of  the  Lower  Court  therefore  cannot  be  sus- 
tained. 
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The  Adcocaie-Gcneral  {Mr.  J.  T.  Woodroffe),  {Mr.  ffKinealy 
and  Mr,  Sinha  with  him,)  for  the  respondent,  Prohlad  Chunder 
Paul.  When  parties  agree  to  refer  their  suit  to  arbitration  that 
agreement  is  an  adjustment  of  the  suit — Pragdaa  SagurmaU  v. 
Oirdhardaa  MathuradasiX)  and  Brojodurlahh  Sinha  v,  Bamanaih 
Gho8e{2). 

In  the  case  of  Shama  Sundram  Iyer  v.  Abdul  Latif(^)^  it  was 
held  that  the  words  "  shall  be  in  wiiting  "  in  s.  506  of  the  Code 
were  directory. 

Here  three  of  the  parties  have  agreed  in  writing  to  refer  to 
arbitration,  and  the  fourth  party,  it  is  shown,  was  quite  willing 
that  a  reference  to  arbitration  should  take  place — Harimlabda$ 
Kalliandas  v.  Utamchand  Manekchand{4) .  S.  623  means  nothing 
further  than  that  there  shall  be  an  agreement  in  writing  to  refer. 
There  is  nothing  in  the  section  about  signing.  Jn  the  Lower 
Court  our  contention  was  that,  if  the  Court  did  not  agree  that 
the  suit  came  under  s.  523,  then  our  contention  would  be  that 
we  came  imder  s.  875. 

Mr.  Dunne  (with  him  Mr,  B,  C.  Mitter)  for  the  respondent, 
Protap  Chunder  Dey.  S.  623  of  the  Code  does  not  contemplate 
writing  by  all  parties.  Persons  can  agree  in  writing,  although  the 
agreement  is  signed  by  their  agents. 

I  rely  on  two  letters — one  written  by  the  attorney  for  the  plaint- 
ifp,  Tincowry  Dey,  which  states  that  the  parties  are  agreed  to  refer 
to  arbitration,  and  the  other,  which  shows  who  is  the  arbitrator. 
This  is  a  perfect  assent  in  writing  and  comes  within  8«  523  of 
the  Code. 


(1)  (1902)  I.  L.  R.  26  Bom.  76. 

(2)  (1897)  I.  L.  R.  24  Calc.  908. 


(3)  (1900)  I.  L.  R.  27  Calc.  61. 

(4)  (1883)  I.  L.  R.  4  Bom.  1. 
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Maolbav  C.  J.  On  the  12th  of  July  1895,  one  Tinoowry  1902 
Dey  infltituted  a  suit  in  this  Court  against  Fakir  Chand  m  """^^ 
Dey,  Protap  Chnnder  Dey  and  Prohlad  Chunder  Pal,  asking  for  Dby 
the  dissolution  of  the  partnership  firm  of  Fakir  Chand  Dey,  for  the  Pi^nt 
taking  of  the  partnership  accounts  and  further  consequential  relief,  ^^^nd 
On  the  25th  of  August  1896,  it  was  declared  that  the  partnership 
ought  to  stand  dissolved  from  the  12th  of  June  1895,  and  certain 
partnership  accounts  were  directed  to  be  taken.  Fakir  Chand 
Dey  was  foimd  by  the  Second  Assistant  Begistrar  of  this  Court 
to  be  the  accounting  party,  and  he  was  subsequently  directed  to 
file  his  accounts.  On  the  8th  of  September  1898,  the  matters  in 
dispute  in  the  suit  were  by  consent  referred  to  the  arbitration 
of  one  Babu  Kedar  Nath  Dutt.  Owing,  as  is  alleged,  to  the 
action  of  Fakir  Chand  Dey,  who  would  not  make  up  the  accounts, 
that  arbitration  was  unable  to  proceed.  On  the  19th  of  Noyember 
1900,  Fakir  Chand  Dey  instituted  a  suit  in  this  Court  against 
Prohlad  Chunder  Pal  and  Protap  Chunder  Dey,  seeking  to  recover 
the  sum  of  Bs.  12,255,  which,  he  said,  he  had  deposited  with  the 
defendants.  On  the  lOih  of  January  1901,  the  order  of  the 
8th  of  September  1898  was  discharged,  and  the  accounts  directed 
by  the  decree  in  the  partnership  suit  were  referred  to  the  Second 
Assistant  BegistNir  of  this  Court.  In  May  1901  Fakir  Chand 
Dey  filed  his  accounts,  to  which  considerable  objection  was  taken 
by  his  other  partners.  On  the  21st  of  June  1901,  a  consent  decree 
was  passed  in  the  suit  of  Fakir  Chand  Dey  against  Protap 
Chandra  Dey  and  Prohlad  Chunder  Pal,  to  which,  it  will  be 
noticed,  the  plaintijBE  in  the  partnership  suit,  Tincowry  Dey, 
was  not  a  party,  and  it  was,  amongst  other  things,  decreed  by 
consent  that  Protap  Chunder  Dey  and  Prohlad  Chunder  Pal 
should  pay  Es.  11,651  odd  with  interest  to  the  plaintiff,  but  that 
the  execution  of  the  decree  should  be  stayed,  until  the  final  deter^ 
mination  of  the  partnership  suit,  which  the  parties  had  agreed 
by  a  certain  compromise  and  settlement  to  refer  to  the  arbitration 
of  one  TSJaXLj  Kristo  Dhur,  which  arbitration  was  to  be  concluded 
within  six  months  from  the  date  of  the  last-mentioned  decree. 
Tincowry  was  not  a  party  to  these  terms  of  settlement ;  but  it  10 
reasonably  dear  that  he  subsequently  came  in  and  was  willing  to 
be  a  party  to  and  to  be  bound  by  that  arbitration.    Fakir  Chand 
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Dey,  it  seems  to  me  upon  the  evidence,  tried  subsequently  to 
shuffle  out  oi  his  agreement  to  refer  the  matter  to  the  arbitration 
of  Kally  Kristo  Dhur,  and  a  long  correspondence  ensued 
between  the  solicitors  of  the  parties  upon  this  matter.  Tincowry 
Dey,  Protap  Chunder  Dey  and  Prohlad  Ohunder  Pal  insisted  that 
the  arbitration  should  go  on,  while  Fakir  Ohand  Dey  was  doing 
his  best  not  to  give  effect  to  his  agreement  to  refer  the  matter  to 
the  gentleman  I  have  named^  and  I  am  satisfied  that  the  action 
of  Fakir  Chand  Dey  in  the  matter  was  not  straightforward  or 
fair,  and  I  regard  his  reasons  for  not  accepting  the  gentleman 
tiamed  as  the  arbitrator  as  frivolous  and  ill-founded.  Fakir  Chand 
Dey  appears  to  have  been  very  successful  in  keeping  his  partners 
at  bay  in  the  partnership  suit,  for,  although  the  suit  was  instituted 
on  the  12th  of  July  1895,  and  we  are  now  nearly  in  1903,  the 
accounts  have  not  yet  been  taken. 

However,  on  the  26th  of  August  1901,  Prohlad  Chunder 
Pal  presented  a  petition  to  this  Court,  asking  for  an  order  "that 
the  matters  in  dispute  in  this  suit,  including  the  question  of  costs 
in  this  suit  and  of  the  award  and  of  obtaining  judgment  therein, 
be  referred  to  the  arbitration  of  Babu  Kally  Kristo  Dhur, 
Twist  Merchant  and  Broker  of  Burrabazar,  in  the  town  of  Calcutta* 
with  all  the  power  of  an  arbitrator,  and  that  tfie  said  defendant, 
I'akir  Chand  Dey,  do  furnish  the  said  Babu  Kally  KristO  Dhur 
with  the  accounts  of  the  said  partnership  business  within  a  wedc 
from  the  date  of  the  order  to  be  made  hereon,  and  the  said  arbitrator 
do  make  his  award  within  six  months  from  the  said  date."  The 
matter  came  before  Mr^  Jjistice  Sale,  who  found  that  there  was 
a  valid  and  binding  agreement  between  the  parties  to  refer  the 
matters  in  dispute  to  the  arbitration  of  the  gentleman  named, 
and  that  Fakir  Chand  Dey  had  shown  no  cause  for  withdrawing 
from  the  agreement.  The  learned  Judge  found  that  section  21  of 
the  Specific  Belief  Act  did  not  help  the  applicant,  that  th6  Arbitra- 
tion Act  would  not  help  him,  and  that  the  case  did  not  fall  within 
either  section  606  or  section  523  of  the  Code  of  Civil  Procedure. 

I  agree  in  the  conclusion  which  the  learned  Judge  has  arrived 
at  upon  these  points,  though  I  am  not  disposed  to  think  that 
section  623  of  the  Code  applies,  where  there  is  a  pending  suit  which 
afEects  the  subject-matter  of  the  reference  to  arbitration.    Upon 
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this  head  I  may  refer  to  the  recent  decision  of  their  Lordships 
of  the  Judicial  Committee  of  the  Privy  Comicil  in  the  case  of 
Ohulam  Khan  v.  Muhammad  Hassan  {l)y  which  seems  to  me  to 
import  that  section  523  does  not  apply,  where  there  is  a  pending 
suit.  But  the  learned  Judge,  though  he  thought  he  was  unable  to 
interfere  either  under  tho  Arbitration  Act  or  the  sections  of 
the  Code,  to  which  I  have  referred,  was  of  opinion  that  section 
875  of  the  Code  applied,  and  he  made  an  order  in  the  following 
terms:  "It  appearing  that  an  agreement  was  entered  into  by 
the  parties  on  or  before  the  twenty-first  day  of  Jane  one  thousand 
nine  hundred  and  one  whereby  the  parties  agreed  to  refer  this 
suit  to  the  arbitration  of  Babu  Eally  Eristo  Dhur  of  Bara- 
baiar,  which  arbitration  is  to  be  finished  within  six  months,  it 
is  ordered  that  the  said  agreement  be  recorded.  And  it  is 
further  ordered  and  decreed  that  in  terms  of  the  said  agreement, 
this  suit  be  referred  to  the  arbitration  of  Babu  Eally  Eristo 
Dhur  of  Bara  Bazar  with  all  such  powers  and  authorities  as  are 
vested  in  arbitrators  under  the  provisions  of  the  Code  of  Civil 
Procedure,  and  that  the  said  arbitration  be  finished  within  six 
months  from  the  date  on  which  this  decree  shall  be  completed  and 
filed,"  and  so  en. 

The  only  question  that  we  have  to  decide  is  whether  section  375 
of  the  Code  applies  to  the  present  case.  Section  375  of  the  Code 
runs  as  follows : — '*  If  a  suit  be  adjusted  wholly  or  in  part  by  any 
lawful  agreement  or  compromise,  or  if  the  defendant  satisfy  the 
plaintiff  in  respect  to  the  whole  or  any  part  of  the  matter  of  the  suit, 
such  agreement,  compromise  or  satisfaction  shall  be  recorded  and  the 
Court  shall  pass  a  decree  in  accordance  therewith,  so  far  as  it 
relates  to  the  suit,  and  such  decree  shall  be  final  so  far  as  relates 
to  so  much  of  the  subject-matter  of  the  suit  as  is  dealt  with  by 
the  agreement,  compromise  or  satisfaction.''  I  am  aware  of 
no  case  in  the  High  Courts  of  India  where  it  has  been  held  that 
a  mere  agreement  to  refer  is  an  agreement  within  the  meaning  of 
section  375,  though  no  doubt  in  the  case  of  Pragdas  Sagurmall  v. 
Oirdhardas  Mathurada8{2)^  it  has  been  held  that  on  an  agree- 
ment to   refer  when  and  after  an  award  has    been    made,  the 
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(1)  (1902)  I.  L.  R.  29  Calc.  167. 


(2)  (1901)  I.L.  B.  20  BotQ.  76. 
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1902        agreement,  coupled  with  the  award,  may  be  treated  as  an  agree- 
TiNcowBT  ™Lent  within  the  meaning  of  section  375.    Apctrt  from  the  question 
whether  in  such  a  case  the  proper  course  would  not  have  been  to 
apply  under  section  625  of  the  Code,  that  case  is  distinguishable 
from  the  present,  for  here  the  parties  have  not  got  beyond  an 
agreement  to  refer  and  no  award  has  been  made.    It  is  indis- 
putable here  that  by  his  petition  the  petitioner  does  not  ask  for  an 
Older  under  section  375,  and  the  possible  application  of  that  section 
wotdd  appear  to  have  been  an  after-thought.      It  seems  to  me 
that  the  relief  specifically  asked  for  by  the  petition  could,  if  at  all, 
only  be  granted  by  the  Court  under  section  623  of  the  Code,  to 
which  two    diflSculties  present  themselves— ^rs^,   that   Tincowry 
Dey  could  hardly  be  said  to  have  agreed  in  writing  within  the 
meaning  of  that  section,  and,  in  fact,  the  Court  below  has  found  to 
the  contrary,  and,  secondly y  that  section  623  does  not  apply  to  the 
case  of  an  agreement  to  refer,  where  there  is  a  pending  litigation. 
Section  606  appears  to  apply  to  the  case  where  parties  have  agreed 
to  refer  in  a  pending  suit,  and  section  623  to  the  case  where  there 
is  no  pending  litigation.    At  least  this  is  the  way  in  which  I 
read  the    observations  of  their  Lordships  of  the    Judicial  Com- 
mittee in  the  case  of  Ghulam  Khan  v.  Muliammad  5a««an(I),to 
which  I  have  abeady  referred.    It  is  true  that  a  contrary  view  was 
expressed  in  the  case  of   HarimlabdoB   Kalliandas  v.    Vtamchand 
Manekcffanti{2) yhut  I  doubt,  if  this  decision  can  stand, having  regard 
to  the  Privy  Council  case  to  which  I  have  referred. 

However,  the  only  question  we  have  to  decide  is  whether  the 
present  case  falls  within  section  375.  We  must  look  to  the  Code 
as  a  whole,  and  we  find  that  sections  506  to  626  inclusive  deal 
with  references  to  arbitration  as  a  matter  of  special  proceeding. 
Those  sections  come  after  section  375,  and  I  read  those  sections  as 
laying  down  the  procedure  in  the  case  of  references  to  arbitration 
and  as  exhaustive  upon  that  particular  subject.  In  this  view,  as 
these  sections  deal  specifically  with  this  particular  matter,  the 
inference  would  be  that  section  375,  which  precedes  these  arbitration 
sections,  was  not  intended  to  apply  to  a  mere  agreement  to  refer  to 
arbitration.  In  one  sense,  perhaps,  it  may  be  said  that  the  suit 
is  adjusted  by  such  an  agreement,  inasmuch  as  by  it  the  whole 


(1)  (1902)I.L.B.  29  Calc  167. 


(2)  (1879)  I.L.E.  4  Bom.  1. 
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scbjeot-matter  of  the  suit  is  transferred  to  the  arbitrament  of 
another  tribunal,  but  it  is  not,  in  my  opinion,  such  an  adjustment 
as  is  oontemplated  by  section  375.  That  section  app^Rrs  to  me  to 
contemplate  that  the  subject-matter  of  the  suit  must  be  adjusted 
by  the  agreement.  This  view  seems  to  gain  support  from  the  last 
words  of  the  section,  viz.,  *^  such  decree  shall  be  final,  so  far  as 
relates  to  so  much  of  the  subject-matter  of  the  suit  as  is  dealt  with 
by  the  agreement,  compromise  or  satisfaction." 

No  part  ©f  the  subject-matter  of  the  suit  is  dealt  with  by  the 
agreement  ill  the  present  case :  that  is  all  left  open  to  be  dealt 
with  by  the  arbitrator;  and,  if  so,  it  is  difficult  to  see  how  there 
can  be  any  finality  in  the  decree  in  relation  to  that  subject- 
matter. 

If  parties  agree  to  determine  a  suit  and  to  leave  the  dispute 
to  be  decided  by  arbitration  instead  of  by  the  Court,  the  suit 
can  be  withdrawn  under  section  373. 

Upon  these  grounds,  and  more  especially  upon  the  ground 
that  references  to  arbitration  and  arbitration  proceedings  are 
specially  dealt  with  by  special  sections  of  the  Code,  in  my  opinion 
section  375  was  not  intended  to  apply  to  an  agreement  merely  to 
refer  a  suit  to  arbitration.  Further,  I  fail  to  see  how  imder  sec- 
tion 375  the  Court  had  any  power  to  make  a  decree  for  referring 
the  matter  to  the  arbitration  of  the  gentleman  named '^  with  all 
such  powers  and  i^uthorities  as  are  vested  in  arbitrators  under  the 
provisions  of  the  Code  of  Civil  Procedure,  and  that  the  said 
arbitration  be  finished  within  six  months  from  the  date  "  on  which 
the  said  decree  would  be  completed  and  filed  or  to  order  that 
that  **  decree  be  in  supersession  of  the  decree  made  in  this  suit 
and  dated  the  twenty-fifth  day  of  August  one  thousand  eight 
hundred  and  ninety-six,  and  the  orders  made  in  this  suit  and 
dated,  respectively,  the  eighth  day  of  September  one  thousand 
eight  hundred  and  ninety-eight  and  the  tenth  day  of  January  one 
thousand  nine  hundred  and  one  ;*'  or  to  order  to  deliver  to  the 
arbitrator  the  records  of  the  suit.  The  form  of  the  decree  would 
seem  to  indicate  that  it  was  regarded  as  one  made  under  the 
arbitration  sections  of  the  Code  rather  than  under  section  375. 

In  my  opinion  this  case  does  not  fall  within  section  375,  and 
the  appeal  must  be  allowed  with  costs.    As  I  do  not  think  thai  the 
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conduct  of  the   appellant,  Fakir  Chand  Dey,  has  been  straight- 
forward in  the  matter,  we  give  him  no  costs  in  the  Court  below. 

HzAA  J.  I  agree  in  thinking  that  this  appeal  shoold  be 
decreed,  and  I  concur,  speeiking  generally,  in  what  has  been  said 
by  the  Chief  Justice.  In  the  view,  however,  which  I  take  of 
the  case,  it  seems  to  me  unnecessary  to  express  any  definite  opinion 
on  the  question  whether  an  agreement  to  refer  may,  under  any 
circumstances,  amount  to  an  adjustment  of  a  suit  in  the  sense 
of  section  375  of  the  Code.  The  application  in  this  case  to  the 
Court  below  was  not,  I  think,  made  with  advertence  to  section  376 
or  with  a  view  to  the  adjustment  of  the  suit  within  the  meaning 
of  that  section.  It  asked  in  terms  for  an  order  referring  the 
matters  in  dispute  in  the  suit  to  arbitration,  and  that  was  the 
order  which  was  made.  Such  an  order  it  was  not,  I  think, 
competent  to  the  Court  to  make  under  section  375,  while,  for 
the  reasons  mentioned  by  the  Chief  Justice,  sections  500  and  523 
Appear  to  me  to  be  inapplicable.  This  being  so,  it  seems  to  me 
that  the  question,  to  which  I  have  referred  above,  dpes  not  arise. 
But  I  may  add  that,  as  at  present  advised,  I  am  not  prepared  to 
hold  that  under  no  circumstances  could  an  agreement  to  refer 
be  properly  treated  as  an  adjustment  of  a  suit  such  as  is 
contemplated  by  section  375. 

Stbvbvs  J.  I  concur  in  the  view  which  has  been  expressed 
by  my  brother  Hill.  I  think  that  section  375  of  the  Code  of 
Civil  Procedure  does  not  apply  to  the  application  which  was  made 
for  a  reference  to  arbitration  in  the  present  case,  and  that  the 
appeal  must  therefore  be  decreed. 

Attorneys  for  the  appellant :  Bonnerji  8f  BonnerjL 
Attorneys  for  the  respondent,  Protap  Chunder  Dey :  N.  N. 

Sen  8f  Co. 

Attorney  for  the  respondent,  Prohlad  Chunder  Pal :  If.  O. 

Bo9e. 

B,  G.  M. 
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EAM  PERSHAD  SINGH  P.a 

1902 
Jmlff    24,  25. 

LAKHPATI  KOER.»  29,  si. 

Augvtt  1. 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal.]        ^"^^^  ^ — 

Bind*  law — Joint  family — Evidence  of  eepa/ratioik^  Conduct  qf  parties  ae  showing 
intention — Decree  in  liiigaHon  between  members  creating  partition — Decree 
ascertaining  shares  of  individual  members. 

Where  it  was  found : — 

(1)  that  the  resolt  of  former  litigation  had  been  to  ucertain  the  sharet  of 
indiyidoala  of  a  Hindu  family,  and  that,  although  there  had  been,  from  the  nature 
of  the  property,  no  partition  by  metes  and  bounds,  there  was  undoubtedly  a  numerical 
division,  by  which  the  share  of  each  member  was  fixed,  and 

(2)  that  petitions  by  the  yarious  members  under  the  Land  Registration  Act  of 
1876  clearly  indicated  individual  and  not  joint  ownership  under  the  final  decree  in 
the  litigation ; 

JSCeld,  looking  at  the  conduct  of  the  parties,  in  order  to  arrive  at  their  inten- 
tion as  to  teparaticm,  and  at  the  whole  circumstances  of  the  case,  that,  notwith- 
standing the  Imperfect  form  of  the  decree,  a  separation  of  the  joint  family  was 
established. 

Appeal  from  a  judgment  and  decree  (3rd  February  1897)  of 
the  High  Court  at  Calcutta  modifying  a  decree  (8th  May  1895) 
of  the  Subordinate  Judge  of  Patnai 

The  plaintifEs,  Ram  Fershad  Singh  and  others,  appealed  to 
Hifl  Majesty  in  Council. 

The  suit,  out  of  which  the  appeal  arose,  was  brought  for  a  de- 
claration of  the  plaintifEs'  right  to,  and  to  recover 'possession  of, 
properties  left  by  Tiluckdhari  Singh,  the  deceased  husband  of  the 
defendants.  The  plauitifFs  claimed  by  right  of  survivorship,  alleg- 
ing that  at  his  death  Tiluckdhari  formed  with  them  a  member  of 
a  joint  and  undivided  Hindu  family  governed  by  the  Mitakshara 
law,  and  that  consequently  his  widows  would  not  be  entitled  to 
inherit  the  property. 

•  Present : — ^Lord  Davey,  Lord  Robertson,  Sir  Andrew  Scoble,  Sir  Arthur 
Wilson,  and  Sir  John  Bonser. 
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The  following  pedigree  explains  the  relationship  of  the  parties 
to  the  suit ; — 
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The  members  of   this  family  oonstitated  a  joint  andivided  1002 

family,  governed  by  the  Mitakahara  law  to  the  end  of  the  year  ^^ 

1861 ;  for,  although  in  former  family  litigation  a  separation  in  Pershad 

1836  was  alleged,  it  was  held  by  the  first  Court  (and  that  decision  «.. 

was  aflSrmed  on  appeal  to  the  High  Court)   that  that  separation  ^koi«^" 
was  not  proved. 

The  circumstances  and  effect  of  that  litigation  are  sufficiently 
referred  to  in  their  Lordships'  judgment,  as  are  also  the  circum* 
stances  leading  up  to  the  present  suit,  which  was  instituted  on  the 
20th  November  1893,  Tiluckdhari  having  died  on  15th  Novem- 
ber 1891. 

The  defendants  in  their  written  statement  raised  two  main 
pleas.  Firaty  they  alleged  that  Tiluckdhari  was  separate  in  estate 
and  in  paragraph  5  pleaded  that  in  1861  Gur  Sahai,  Tukan,  Kashi, 
and  Tiluckdhari  separated,  and  divided  all  the  ancestral  properties, 
both  moveable  and  immoveable,  amongst  themselves,  and  since 
then  they  had  messed  and  lived  separately,  and  had  their  business 
separate  from  one  another.  8econ4,  they  pleaded  that  the 
transactions,  which  were  in  the  name  of  Tiluckdhari  alone,  con- 
stituted his  separate  and  self-acquired  estate. 

^  The  material  issues  fixed  were  as  follows  : — 
"  3.    Whether  Tiluckdari  Singh  was  a  member  of  a  joint 
Mitakshara  family  with  the  plaintiffs  at  the  time  of  his  death  P 

"  4.  Whether  there  was  a  separation  of  the  joint  family,  as 
described  in  paragraph  5  of  the  written  statement  of  the  defen- 
dants in  1268  F.  (1861)  P 

<'  5.  Are  the  plaintiffs  under  the  circumstances^  disclosed  in 
the  plaint  entitled  by  the  law  of  survivorship  to  the  properties  left 
by  the  defendants'  husband  P 

"6.  Whether  the  properties  specified  in  Schedules  B.  and  0. 
annexed  to  the  plaint  were  acquired  by  Tiluckdtari  Singh  with  the 
ajd  of  the  joint  funds  of  himself  and  of  the  plaintiffs. 

"  7.  Did  the  suit  that  was  instituted  by  Pokh  Narain  Singh 
and  others  in  1868  against  Tundun  Singh  and  the  decree  made 
therein  have  the  effect  in  law  of  creating  a  partition  between 
the  several  members  of  the  family  P 
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^^  8.  Were  the  namee  of  the  eeyeral  deoree-holderB  separately 
registered  in  the  Colle^torate  in  respect  of  the  properties  decreed  ? 
If  BO,  what  effect  has  such  registration  upon  the  present  suit  P  " 

The  Subordinate  Judge  found  that  no  absolute  separation 
(as  pleaded  in  paragraph  5  of  the  defendants'  written  statement) 
in  mess  and  division  of  property  took  place  in  1268  (1861),  the 
evidence  there  i  being  entirelj  unworthy  of  credit;  and  that  a 
partition  of  ancestral  property  between  Tiluckdhari,  Pokh  Narain, 
and  Earn  Pershad  was  not  established.  As  to  this  the  Subor- 
dinate Judge  said : — 

"On  the  whole  I  find  that  the  defence  of  partition  of  ancestral  property  between 
Tiluckdhari,  Pokh  Narain,  and  Ram  Pershad,  either  in  1268  P.S.  or  after  the 
dakhal-dehani,  is  not  established  either  by  satisfactory  oral  evidence  or  by  docn- 
mentary  testimony.  Of  course,  it  must  be  said  here,  that  it  is  also  urged  that  the 
decree  passed  in  the  suit  against  Tnndun  in  1868  (1275  F.)  effected  a  legal 
partition;  and  probably  taking  that  view  of  the  decree  plaintiffs  in  their  plaint 
set  up  the  theory  of  re-union.  It  is  to  be  obeerred,  b^Weyer,  that  the  effect  of 
that  decree,  giving  it  the  most  liberal  interpretation  possible,  was  a  everance  of 
Tundun's  and  Tukan's  share  from  the  compact  three-fifths  shnre  of  Pokh  Narain, 
Kashi,  and  Tiluckdhari;  and  plaintiffs'  pleader  quoting  the  cases  of  Bata  Krishna 
Naik  y.  Chintamani  Naik{l)  and  Upendra  Narain  Myti  y.  Oopee  Nath  Bera{2) 
argues  that  separation  of  a  member  does  not  ipso  facto  effect  severance  of  other 
members  inter  se  of  a  joint  family.  It  needs  be  said  here  that  the  Privy  Council 
case  of  Cheetha  v.  Miheen  Lall(S)  forms  the  substratum  or  main  basis  of  the  two 
precedents  quoted  above,  and  so  it  is  undeniable  that  the  proposition  is  supported 
by  clear  authority.  It  is  needless  therefore  to  discuss  the  merits  of  the  theory  of 
re-union  that  was  started  by  plaintiffs  in  their  plaint.  In  my  opinion,  both  the 
theories  of  legal  severance  and  of  re-union  set  up  respectively  by  the  defendants 
and  plaintiffs,  are  legal  fictions  concocted  on  a  mistaken  view  of  certain  precedents, 
which  are  not  at  all  in  point  to  the  facts  of  this  case.  This  is  my  opinion  in  respect 
of  the  4th  and  7th  issues ;  and  I  find  in  reference  to  the  3rd  issue,  that  Tiluckdhari 
at  the  time  of  his  death  was  separate  from  Pokh  Narain,  Ram  Pershad,  and  Bishun 
Dyal  in  mess,  worship,  and  residence,  but  not  in  ancestral  property,  though,  as  I 
ahaU  show  presently,  he  acquired  on  hia  account  certain  separate  property." 

The  Subordinate  Judge  further  found  that  Tiluckdhari  most 
likely  separated  in  mess  after  the  delivery  of  possession  in  1870 ; 
that  he  did  not  receive  his  supplies  of  food  from  a  common  store- 
house, but  there  must  have  been  a  common  store,  for  the  servants 
and  for  other  purposes,  and  that  there  was  a  separate  worship  in 
Tiluckdhari's  house ;  that  the  books  of  account  produced  by  both 

(1)  (1885)  I.  L.  R.  12  Calc.  262.  (2)  (1888)  I.  L.  R.  9  Calc  817. 

(3)  (1867)  11  Moore's  I.  A.  869. 
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parties  were  unreliable ;  that,  although  shares  were  spedfied  in       1902 
some  of  the  applications  for  registration  in  Jihe  Collector's  books,        r^^ 
yet,  as  the  names  of  all  were  jointly  recorded  in  the  books  them- 
selves, the  mutation  proceedings  furnished  no  tangible  criterion         t», 
one  way  or  the  other  as  indicating  jointness  or  separation ;  and      koib. 
that  the  onus  lay  on  the  plaintiffs  to  establish  that  the  properties 
in  Schedules  B.  and  C.  acquired  in  the  name  of  Tiluckdhari  were 
acquired  by  the  use  of  joint  funds,  and  that  they  had  failed  to 
discharge  the  onus. 

In  the  result  he  gave  the  plaintiffs  a  decree,  except  as  to  the 
properties  in  Schedules  B.  and  0.,  which  were  held  to  be  the  self- 
acquired  property  of  Tiluckdhari. 

From  this  decree  both  parties  appealed  to  the  High  Court  • 
A  Divisional  Bench  of  that  Court  (Beverley  and  Ameer  Alt  JJ.) 
was  of  opinion  that  the  plaint  in  the  suit  filed  in  1868  to  recover 
from  Tandan  the  three-fifths  share  jointly  owned  by  the  plain- 
tiffi  itself  set  out  an  antecedent  separation  in  interest,  which  could 
only  refer  to  the  separation  in  1861,  and  that  a  separation 
amongst  some  members  of  a  family  operated  as  a  separation 
amongst  all. 

The  material  portions  of  their  judgment  were  as  follows  :^ 

**Ab  already  stated,  the  sole  question  in  the  case  is,  whether  at  the  time  of  hk 
death,  Tilnckdhari  was  joint  or  separate  from  the  plaintiifs.  It  is  not  necessary,  it 
seems  to  ns,  to  consider  when  the  separation  took  place,  for,  if  he  was  not  joint  with 
the  plantiffs  at  the  time  of  his  death,  they  can  have  no  right  of  sorvivorship.  The 
determination  of  the  time  when  separation  took  place  is  of  importance  only  when 
the  nature  of  any  particular  acquisition  made  hy  any  memher  of  a  joint  family 
during  jointness  or  after  division  is  in  dispute.  It  is  only  when  the  question  is, 
when  and  how  or  with  what  funds  any  particular  property,  which  is  claimed  to  be 
joint  or  separate,  was  purchased,  that  the  exact  time  of  separation  becomes  of 
importance.  But  where  the  heritage  of  a  deceased  person  is  claimed  by  survivor- 
ship, the  real  question  to  try  is,  whether  at  the  time  of  his  death,  the  deceased 
was  a  member  of  an  undivided  Hindu  family  with  the  persons  claiming  the  right. 
But  though,  in  our  opinion,  this  seems  to  be  the  proper  issue  for  determination, 
we  shall,  in  the  course  of  this  judgment,  consider  also  the  evidence  adduced  by 
the  defendants  to  prove  separation  as  alleged  by  them  in  1268  or  thereabouts. 

"  It  is  necessary,  before  proceeding  further,  to  consider  the  effect  on  the  status 
of  the  family,  of  which  Tiluckdhari  is  alleged  to  have  been  an  undivided  member, 
of  the  admitted  separation  of  Tundun  and  Tukan,  as  well  as  of  the  decree  of  1869. 
Counsel  for  the  defendants  contended  that  the  separation  of  the  two  elder  members 
involved  a  disntpticni  of  the  status  of  co-parcenary,  and  that,  if  thereaf  (^  they 
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are  found  to  be  living  joint,  it  mnat  haf e  been  on  the  basii  of  some  agreement, 
and  that  consequently  the  presumption  on  which  the  Subordinate  Judge  hat 
proceeded  was  not  well  founded.  In  support  of  this  proposition  he  relied  on  the 
case  of  Radha  Churn  Dots  v.  Kripa  Sindhu  Datf{l).  That  case  was  decided  by 
Gabth  C.  J.  and  Pbiksbf  J.,  and  the  Chief  Justice,  who  delivered  the  judgment 
of  the  Court,  observed  as  follows: — 'Now  it  is  perfectly  true,  that  for  several 
generations  back  that  section  of  the  family  to  which  both  the  plaintiff  and  the 
defendants  belong,  was  undoubtedly  joint;  but  then  it  is  admitted  on  both  sides 
that  about  forty  years  ago,  a  separation  of  that  section  took  place,  by  which  one 
member  at  least,  Jankt,  the  brother  of  the  plaintiff's  adoptive  father,  ceased  to 
belong  to  the  joint  family.  The  defendant  Kripa  Sindhu  says  that  on  that  occasion 
the  pliiintiff  and  his  adoptive  father  Kanhai  Das  also  ceased  to  be  members,  while 
the  plaintiif's  contention  is  that  Janki  was  the  only  seceding  member.  However 
this  may  be,  we  think  that  the  presumption  of  the  continued  unity  of  the  joint 
family  (which,  undoubtedly,  is  the  ordinary  rule  in  these  cases)  cannot  be  applicable 
here,  because,  when  once  it  is  admitted  that  a  disruption  of  the  unity  has  taken 
place,  it  is  difficult  to  see  how  any  presumption  can  arise  as  to  any  other  particular 
member  or  members  having  continued  joint  or  become  separate.  It  seems,  indeod, 
very  doubtful  whether  by  the  Hindu  Law  any  partial  partition  of  the  family 
property  can  take  place  except  by  arrangement.  Mr.  Mayne  in  his  valuable  book 
on  Hindu  Law  lays  it  down  in  section  416  that  a  partition  may  be  partial  either  as 
regards  the  persons  making  it  or  the  property  divided;  but  the  authorities  to  which 
he  refers  seem  scarcely  to  support  his  proposition.  One  can  very  well  understand 
that,  as  regards  separation,  any  member  or  members  of  a  family  might  separate 
from  the  rest  at  their  option ;  a  mere  declaration  by  one  member  that  he  was 
separate  from  the  others  would  seem  to  be  sufficient  to  effect  the  separation.  But 
partition  of  the  property  is  a  different  thing,  because,  in  order  to  effect  a  just 
partitioi^  it  is  necessary  of  course  to  ascertain  the  shnre  to  which  each  and  every 
member  of  the  family  is  entitled,  and  we  have  not  been  able  to  find  any  case  in 
the  books,  in  which  either  a  suit  has  been  brought  for  a  partial  partition  or  a 
partial  partition  has  been  adversely  decreed.' 


"The  views  expressidd  in  this  case  were  afterwards  dissented  from  by 
Pbinsef  J.  in  Upendra  Narain  Myti  v.  Oopi  Nath  JBera(2),  That  learned  Judges 
dealing  with  the  first  point  raised  in  the  appeal  before  him,  namely,  whether  the 
separation  of  one  member  of  a  joint  Hindu  family  necessarily  creates  a  separa- 
tion between  the  other  members  and  causes  the  general  disruption  of  the  family, 
expressed  himself  thus :  '  On  the  first  point  we  have  been  referred  to  the  case 
of  Sadha  Churn  Da89  v.  Kripa  Sindhu  Dass(l)  as  an  authority  for  deciding  it 
in  the  affirmative.  On  the  other  hand,  we  have  considered  the  observations  of 
their  Lordships  of  the  Privy  Council  in  the  case  of  Bewan  Fertai  v,  Radha 
Beehy{Z)  and  Cheetha  y,*Miheen  Lal(^),  neither  of | which  cases  were  laid  before 
the  Division  Bench,  which  decided  the  case  first  mentioned.'  And  after  quoting 
largely  from  those  two  cases  and  the  case  of  Deen  Dj/al  Lai  v.  Jugdeep  Narain 


(1)  (1879)  I.  L.  B.  5  Calc.  474. 

(2)  (1688)  I.  L.  ft.  9  €alc.  817. 


(8)  (1846)  4  Moore's  I.  A.  187- 

(4)  (1867)  11  Moore's  I.  A.  869,  880. 
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Sififfh(l)  he  contimied  as  follows :  '  Speaking  therefore  for  myself  as  one  of  the 
Judges,  who  decided  the  case  of  Badha  Churn  Dots  v.  Erfpa  Sindhu  J>ais(2), 
I  am  of  opimoa  that  the  point  has  been  definitely  decided  by  their  Lordships  of 
the  Privy  Conndl,  and  had  these  judgments  been  bronght  to  my  notice,  my  judg- 
ment in  the  case  of  Sadha  Churn  Dcut  v.  Kripa  Sindhu  Dais{2)  would  have  been 
otherwise.  The  case  must  therefore  be  remanded  to  the  Lower  Appellate  Court 
to  determine,  on  the  merits,  whether  the  compromise  can  bo  sot  aside.' 

''Kow,  so  far  as  we  can  see,  the  case  of  Sewan  Pergad  v.  Sadha  Beebi/(S)  is 
no  authority  for  the  proposition  for  which  it  is  cited  in  Upendra  Nath  Myti  ▼. 
Oopi  Kaih  JBera(^),  There  is  nothing  in  the  judgment  of  their  Lordships  to 
suggest  that  one  member  of  a  joint  Hindu  family  may  separate  himself  with  the 
consent  of  all  the  members  after  ascertaining  and  obtaining  his  own  specifie 
share  in  the  joint  undivided  estate,  and  yet  the  joint  family  may  continue  in  the  same 
state  as  before.  It  seems  to  us  that,  what  their  Lordships  were  considering  in  that  case 
was  not  a  partial  division  of  the  members,  but  a  partial  dlviaion  of  the  joint  estate,  and 
they  hold  that  the  undivided  members  of  a  joint  Hindu  family  may  agree  to  take 
out  a  portion  of  the  estate  from  the  status  of  co- parcenary  and  hold  it  separately 
amongst  themselves,  whilst  retaining  the  status  as  regards  other  property.  The  case 
of  JDeendyal  Sit^gh  v.  Jugdeep  Narain  8%ngh{l)  is  much  less  to  the  point,  for  in 
that  case  there  was  a  partition  t'li  invitum  of  the  members  of  the  family.  The  ques- 
tion for  determination  in  Deendyal's  case  turned  upon  the  position  of  a  purchaser  at 
an  execution  sale  of  the  right,  title  and  interest  of  an  undivided  member  of  a 
Mitakshara  family :  and  their  Lordships  upon  equitable  considerations  held  that  he 
ought  to  have  the  same  right  of  compelling  partition  as  the  debtor  had,  and  nothing 
more.  There  was  no  question  of  an  ascertainment  of  the  share  of  any  outgoing 
member  with  the  general  consent  of  all  the  members.  Their  Lordships  remarks  are 
clear  on  this  point.  After  referring  to  the  case  of  Sadahart  Prasad  Sahu  v. 
Foolboih  Koer{Jb),  they  say  as  follows : — *  Bat  however  nice  the  distinction  between 
the  rights  of  a  purchaser  under  a  voluntary  conveyance  and  those  of  a  ptirohaser 
under  an  execution  sale  may  be,  it  is  clear  that  a  distinction  may,  and  in  some  casea 
does,  exist  between  them.  It  is  sufficient  to  instance  the  seizure  and  sale 
of  a  share  in  a  trading  partnership  at  the  suit  of  a  separate  creditor  of  one 
of  the  partners.  The  partner  could  not  himself  have  sold  his  share  so  as  to 
introduce  a  stranger  into  the  firm  without  the  consent  of  his  co-partners,  but  the 
purchaser  at  the  execution  sale  acquires  the  interest  sold,  with  the  right  to  have  the 
partnership  accounts  taken  in  order  to  ascertain  and  realize  its  value.  It  seems  to 
their  Lordships  that  the  same  principle  may  and  ought  to  be  implied  to  shares  in  a 
joint  and  undivided  Hindu  estate,  and  that  it  may  be  so  applied  without  unduly 
interfering  with  the  peculiar  status  and  right  of  the  co-parcenors  in  such  an  estate,  if 
the  rights  of  the  purchaser  at  the  execution  sale  are  limited  to  that  of  compelling 
^e  partition,  which  his  debtor  might  have  compelled,  had  he  been  so  minded, 
before  the  alienation  of  his  share  took  place.  In  the  present  case  their  Lordshipe 
are  of  opinion  that  th^  ought  not  to  interfere  with  the  decree  under  appeal  so  fav 

(1)  (1877)  1.  L.  E.  8  Calc.  198.  (8)  (184G)  4  Moore's  I.  A.  187. 

(2)  (1879)  I.  L.  E.  6  Calc  474.  (4)  (1888)  I.  L.  E.  9  Calo.  817, 

(6)  (1869)  8  B.  li.  E.  F.  B.  81. 
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as  it  directo  tbe  poiseaflion  of  tbc  property,  all  of  which  appears  to  have  been  Anally 
and  properly  found  to  be  joint  family  property,  to  be  restored  to  the  respondent. 
But  they  think  that  the  decree  should  be  varied  by  adding  a  deckration  that  the 
appellant,  as  porch Jtser  at  the  execution  sale,  has  acquired  the  share  and  interest  of 
Tnfani  Singh  in  that  property,  and  is  entitled  to  take  such  proceedings,  as  he  shall 
be  advised,  to  have  that  share  and  interest  ascertained  by  partition. ' 

"  The  facts  of  the  case  Cheetha  v.  Miheen  Lall(l)  were  of  a  peculiar  character. 
The  plaintiff  in  that  suit  was  the  widow  of  one  Damudar  Dss,  who  had  died  some 
eleven  years  before  she  brought  her  action.  The  family  of  Damudar  had  consisted 
originally  of  three  brothers ;  one  of  them,  Shama  Das,  had  separated  himself  from  the 
two  others  and  taken  his  share  of  the  ancestral  estate  as  his  separate  property,  and 
it  was  clearly  established  that  the  other  two  brothers  had  continued  joint  after  the 
seps ration  of  Shama  Das.  Having  regard  to  the  evidence  and  the  special  facts  of  the 
ease,  their  Lord&hips  held  against  the  widow.  There  was  nothing  to  show  under 
what  circumstances  or  conditions  the  two  brothers  had  reu:ained  joint.  Nor  is 
there  anything  in  the  judgment  of  the  Judicial  Committee  to  exclude  the  hypothesis 
that  they  continued  joint  under  some  arrangement,  by  which  the  original  status  was 
maintained  intact.  The  view,  therefore,  expressed  in  Upendra  Narain  M^ti  v. 
Qopi  Nath  3era(2)  does  not  seem  to  be  quite  borne  out  by  the  authorities 
on  which  it  is  based,  dnd  the  inclination  of  our  mind  is  in  favour  of  the 
opinion  expressed  by  .Gaeth  C.J.  The  contrary  view  appears  to  us  to  in- 
volve several  anomalies.  Suppose,  for  example,  a  Hindu,  subject  to  the  Mitakshara, 
dies  leaving  a  widow  and  four  sons:  the  mother  would  be  entitled,  upon  a  parti- 
tion among  the  sons,  to  a  share  equal  to  that  of  the  sons  for  her  maintenance. 
Suppose  one  son  were  to  separate  himself,  and  take  hta  share  as  his  separate 
property,  what  would  be  the  position  of  the  widow  P  Would  she  be  entitled 
to  claim  a  share  for  her  maintenance  ?  If  she  can  claim  a  share,  how  would  it  be 
apportioned  after  her  death  ?  and  if  not,  what  would  be  her  rijjht  to  maintenance  ? 
These  and  similar  questions  confront  us  at  once,  if  it  be  aesume-l,  as  is  the  case  in 
Upendra  Narain  Myti  v.  Qopi  Nath  Bera(2),  that  one  member  may  separate, 
leaving  the  rest  in  their  normal  condition.  But,  if  the  view  expre.'«sed  by 
0ABTH  C.J.  be  the  right  exposition  of  the  law,  it  is  easy  to  suppose  that  the 
separation  of  one  member  may  be  accompanied  by  a  contemporaneous  arrangement 
among  the  others,  by  which  they  may  agree  to  remain  subject  to  the  old  conditions 
wholly  or  partially,  making  such  provision  as  by  mutual  consent  they  may  deem 
advisable  for  t^e  maintenance  of  the  mother  or  the  widow  of  the  late  ovmer.  In  the 
view  that  we  take  <rf  the  present  case,  however,  it  is  not  necessary  to  express  any 
dedded  opinion  on  the  question  discussed  here. 

"Proceeding now  to  the  decree  of  1868  we  find  the  plaintiffs  m  that  action  %mng 
for  a  declaration  of  thwr  rights  in,  and  for  tbe  recovery  of  their  "respective  sharea." 
The  passage  in  the  plaint  runs  thus: — 'Suit  for  recovery  of  possession  after 
adjudication  upon  the  rights  and  interest  of  the  parties  respectively  in  their  shares 
in  the  estates  from  Nos.  1  to  89  and  Nos.  47,  61, 52,  and  58,  and  the  mnd-fonitt 
houses  covered  with  tiles  and  brick-built  houses,  comprising  female  apartments* 
covered  with  planks,  situate  in  mauzah  Nehusa,  and  for  confirmation  of  ponmnon 


(1)  (1867)  11  Moore's  T.  A.  889. 
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of  Um  «*tat6a  Not.  40,  41,  4S.  48,  44, 45,  46.  48,  49,  60,  and  54  in  par^ius 
Gy—pow,  Bhimpore,  and  Pilich,  jbcquiMd  at  th«  time  of  jmnt  tenancy  from  tfat 
i  jmali  or  joint  f  nnd.* 

"The  Persian  worde  iUmt  hkudha  (reepectiTe  sharee)  nnequiTocally  indicate 
an  antecedent  eeparation  of  intereet,  which  oaa  only  be  aecribable  to  the  diemption 
that  took  pbtee  in  1861.  Referenoe  it  made  both  by  the  Subordinate  Judge 
and  learned  Conneel  for  the  pbuntifle  to  another  pawage  in  the  pUdnt  to  show 
that  in  1868  the  partiee  were  living  Joint.  The  paasage  in  qneetion  mna  thne :  — 
'  Baba  Umrao  Singh,  yoar  petitioner's  grandfather,  had  fire  tons,  vtx..  Gar  Si^iai 
Singh,  Ram  Sahai  Singh,  Tnndan  Singh,  Bhikari  Singh,  andTukan  Singh.  Of  theie. 
Our  Sahai,  Ram  Sahai,  and  Bhikari  Sin^h,  fathers  of  yonr  petitioners,  died  on  different 
dates.  Tour  petitioners'  fathers  and  the  defendants  Nos.  1  and  5  (the  five 
fall  brothers)  daring  the  lifetime  of  Umrao  Singh,  the  common  ancestor,  and 
nlso  after  his  demise,  Hved  Jointly  and  in  commensality ;  and  even  after  the 
demise  oP  Ram  Sahai,  Gar  Sihai,  and  Bhakari,  your  petitioners  themselves  and 
defendants  Nos.  1  and  5  continued  to  Hve  in  common  for  all  purposes  as  before ; 
and  from  the  fund  of  the  time  of  the  ancestor  and  the  profits  of  the  ancestral 
estates,  as  also  from  all  that  had  been  realixed  from  different  holdings  and  farms, 
the  estates  of  aU  the  co-sharers  in  Joint  tenancy  increased.  The  defendant  No.  1 
was  entrasted  with  the  management  of  the  Court  affairs  ? 

"  It  seems  to  "us,  however,  that  the  argument  based  on  these  words  is  f  onnded 
on  a  misijonception  of  their  significance,  for  the  plaintiffs  in  that  suit  do  not 
say  that  they  are  still  living  in  commensality  as  a  joint  family.  What  they  do 
say  is,  that  in  Umrao's  lifetime  and  also  after  his  demise,  the  plaintiffs  and 
Tundan  and  Tnkan  lived  jointly  and  in  commensality,  and  that  even  after  the 
demise  of  Ram  Sahai,  Gar  Sahai  and  Bhikhan,  they  (the  plaintiffs  and  defendants 
Nos.  1  and  5)  '  continued  to  live  in  common  for  all  purposes  as  before,'  which 
is  very  different  from  sayin^^  that  they  are  still  living  Joint  That  this  is  the 
correct  view  is  confirmed  by  another  passage  towards  the  end  of  the  plaint,  where 
tho  then  plaintiffs  state  as  follows : — '  Since  the  property  in  suit  was  acquired 
by  all  the  parties  from  the  profits  of  the  ancestral  estates  at  the  time  of  jofnt 
tenancy  and  commensality  of  the  partners,  every  one  of  them  is  entitled  to  an 
eqaal  share  according  to  the  provisions  of  the  Shastras.' 

")*he  allegation  as  to  Jointness  distinctly  refers  to  an  antecedent  state  of 
eircnmstances  and  not  to  a  continuing  state.  It  is  clear  upon  the  evidence  of 
Bisbnn  Dyal  himself  that  the  pkintiffs  in  the  suit  of  1868  could  not  have 
possibly  meant  by  the  words^  on  which  reliance  is  placed,  that  the  parties  had 
been  Joint  till  then  and  were  still  Joint,  for  he  admits  that  Tundan  separated  in 
1268  (1861),  and  that  m  1272  or  1278  (1865  or  1866)  Tukan  separated  his  collec- 
tions. Bishun  Dyal's  statements  are  full  of  contradictions  and  prevarications,  as  we 
shall  show  more  fully  later  on;  but  assuming  that  he  spoke  truthfully  as  to 
the  time  of  Tukan's  separation,  it  would  be  inconsistent  with  the  argument 
now  put  forward  that  the  plaint  shows  that  the  parties  were  Joint  in  1868. 
But  it  is  said  that  Gur  Sahai  died  in  1269  or  1862,  and  in  the  plaint  it  is 
alleged  th  it  they  were  Joint  after  his  death ;  then  how  could  separation  have 
taken  place  in  126S?  It  is  not  necessary  for  us  to  reconcile  all  the  contradic- 
tory itatements  made  in  the  course  of  the  former    suit.     For  our  pretent  purpose 


10O2 


Ram 

Pbbshad 
SiiroH 

V. 

LlKIIPATI 

KOBB. 


Digitized  by 


Google 


240 


CALCUTTA    SERIES. 


[VOL.  XXX. 


1903 

Bah 

Pershad 
Singh 

V, 

Lakhpati 

KOIJB. 


it  is  enoQgli  to  lay  tbat  the  wordi,  to  which  reference  has  beea  made,  do 
not  support  thd  contention  based  on  tbem«  and  that  the  evidence  shows  that 
two  of  the  members  who,  it  is  contended,  were  joint  in  1838,  separated  some 
years  before.  The  deposition  of  Takan  giren  in  the  certificate  proceedings  waa 
admitted  as  evidence  in  this  case,  he  having  died  in  1893.  He  swears  to  • 
general  dismption  when  Tundan,  the  principal  member,  broke  away  from  th^ 
joint  family.  His  evidence  is  consistent  with  the  probabilities.  We  shall  examine 
later  on  the  grounds  on  which  he  has  been  discredited ;  but  it  seems  to  us  that 
the  Subordinate  Judge  would  have  hesitated  before  discarding  his  evidence,  had 
he  not  been  misled  by  the  construction  put  on  the  plaint  of  186S.  That 
suit  culminated  in  a  decree.  The  defendants  allege  that  possession  wss  taken 
separately  by  the  several  plaintiffs.  This  allegation  receives  some  corroboration 
from  the  statement  of  one  of  the  plaintiffs'  witnesses  named  Brhama  Singh,  who  says 
that  possession  under  the  decree  was  obtained  separately,  though,  of  course,  he  is 
confused  about  the  property.  The  subsequent  registration  of  the  names  separately  in 
the  Collector's  records  is  a  circumstance  in  favour  of  the  conclusion  that  the  parties 
had  specified  and  distinct  interest.  It  is  true  that  separate  registration  of  names  for 
fiscal  purposes  by  itself  possesses  little  importance.  But  when  that  fact  is  considered 
in  connection  with  other  circumstances  its  probative  force  is  by  no  means  to  be  lost 
sight  of.  We  may  add  here  that  we  utterly  disbelieve  the  story  put  forward  by  the 
plaintiffs  for  filing  separate  petitions  in  the  Land  Registration  Pepartment,  nor  do 
we  think  that  the  mere  fact  that  Bishun  Dyal  and  Ram  Pershad  filed  separate 
petitions,  beyond  giving  a  colour  to  their  statements,  really  affects  the  question.  Ik 
has  been  held  in  a  number  of  cases,  Joif  Narain  Qiri  v.  Girish  Chunder  Jfy<t(l)» 
Chidambaram  Chettiar  v.  Oauri  Ifachiar{2)  and  Tej  Frotap  SiHffh  v.  Champa 
Kalee  Koer{B),  that  in  a  smt  not  in  terms  for  partition,  but  seeking  a  distinct 
share,  a  decree  awarding  separate  interest  destroys  the  joint  estate  according  to  the 
principle  laid  down  in  the  case  of  Appovier  v.  Bama  Suhha  Aitfan{4i).  It  may 
be  Slid  that  this  refers  only  to  the  member,  who  seeks  to  obtdn  his  whole  share;  but 
according  to  the  principles  laid  down  in  the  case  just  mentioned,  the  share  of  no 
member  can  be  ascertained  or  specified  without  ascertaiuing  and  specif ying  the  shares 
of  the  others.  And  when  the  plaintiffs  in  the  suit  of  1868  asked  for  and  recovered 
a  decree  for  three-fifths  "their  own  respective  shares"  {hissis  khudha),  doeB  not 
that  imply  the  Bpecification  of  their  shares  in  severalty,  and  indicate  a  tenanQT*  ua 
future,  in  common,  instead  of  a  joint-tenancy  ? 

"  We  come  now  to  the  que4ion  of  cesser  of  commensality  and  description  of 
unity  of  worship.  The  plaintiffs'  case  is,  as  we  have  already  noticed,  that» 
although  in  consequence  of  an  increase  in  the  family  they  resided  in  separate  dwel- 
lings, they  were  always  joint  in  food  and  worship,  that  they  had  a  common  bhoMdar 
or  store-house  from  which  the  provisions  were  periodically  distributed  among  the 
different  members,  and  that  they  had  a  specific  place  where  the  family  god  was 
located  and  worshipped  by  all  the  members  of  the  family.  It  must  be  remembered 
that  joint  family  worship  is  the  pivot  around  which  the  life  of  a  Hindu  family 
turns,  and  it  may  be  taken  that,  when  the  plaintiffs  alleged  that  TUuckdharl  waa 


(1^  (1878)  I.  L.  R.  4  Calc.  484. 
(?)  a879)  I.  L.  B.  2Mad.  88. 
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joint  in  food  and  worship,  they  regarded  thoae  elements  ai  necetsary  and  euential 
for  the  conatitntion  of  the  statua.of  a  joint  family  from  which  spriuga  the  right  of 
sttnriTorahip.    Both  thoae  elementa  have  heea  found  to   be  non-existing   so  far 
aa  Tiluckdhari  was  concerned.    This  finding  of  the  Subordinate  Judge  has  been 
qneationed  by  the  learned  Advocate- General;    but  after  the  fullest  consideration 
wa  haye  come  to  the  conclusion  that  there  is  absolutely  no  ground  for  taking  a 
contrary  view.    •••••••••     The  evidence  on 

behalf  of  the  defendants  regarding  the  performance  of  marriage  ceremonies  and 
other  festivals  is  overwhelming,  and  ia  of  a  character  far  different  from  that 
adduced  on  the  plaintiffs'  side ;  and  we  have  no  hesitation  in  holding  with  the 
^Subordinate  Judge  that  Tiluckdhari  was  separate  in  worship  from  the  plaintiffs 
at  the  time  of  his  death  and  in  all  probability  ever  since  he  took  up  a  separate 
residence,  for  it  is  only  reasonable  that,  when  the  different  members  took  up  separate 
rendencea,  they  should  naturally  consecrate,  in  accordance  with  Hindu  customs, 
their  separate  dwelling  places  by  the  establishment  of  separate  deities.  If  the 
eonduaion  on  these  two  points,  vis.,  separation  in  msss  and  worship,,  on  which 
we  ar«  in  accord  with  the  Subordinate  Jndge^  be  correct,  it  seems  to  us  his  view 
on  the  main  queation  can  scarcely  be  consiiered  to  be  well  founded* 

"The  Subordinate  Judge  has  proceeded  upon  the  presumption  that  the  ordinary 
state  of  a  Hindu  family  is  joint,  and  he  haa  accordingly  thrown  on  the  defen- 
dants the  onus  of  proving  separation.  It  seems  to  us  that  the  Lower  Court  ia 
in  error  on  thia  point.  When  the  question  amply  is  whether  the  deceased  waa 
separate  or  joint,  the  onus  no  doubt  is  on  the  party  alleging  separation ;  but  where 
it  is  found,  as  in  this  case,  that  the  parties  were  li/ing  separately,  messing 
separately  and  worshipping  separately,  the  ordinary  presumption  falls  to  the 
ground ;  in  such  a  case  it  rests  on  the  party,  who  alleges  the  contlnuauce  of  "  indivi' 
sion,'*  in  spite  of  severance  in  these  particulars,  to  prove  his  allegation. 

**In  the  case  of  Bannoo  v.  Koihee  Sam(l)  their  Lordships  of  the  Privy  Council 
say  aa  foUows: — 'This  is  a  suit  brought  in  the  Court  of  the  Civil  Judge  of 
Lucknow  by  Eashee  Ram,  a  nephew  of  Ram  Dyal,  who  died  in  the  year  1873,  against 
If  assummat  Bannoo  and  Mussummat  Munna,  the  widows  of  Ram  Dyal  and  Munna 
Lai,  his  grandson,  the  son  of  his  daughter.  The  claim  is  for  an  S-annas  ahare,  or 
^ne-half  of  all  the  property  in  possession  of  Ram  Dyal  at  the  time  of  his  death. 
The  property  consists  principally  of  movable  property,  but  the  claim  includes 
a  pncca  house  and  shop.  The  claim  is  based  on  the  foundation  that  Ram  Dyal 
at  the  time  of  his  death,  was  a  member  of  a  joint  family,  consisting  of  himself 
and  of  the  plaintiff  Kashee  Ram  and  his  brother  Eesho  Ram,  these  two  being  the 
sons  of  Ram  Buksh,  a  brother  of  Ram  Dyal.  Eesho  Ram  did  not  join  in  this  suit. 
The  state  of  the  family  was  this  :  Ram  Golam  left  four  sons,  Sheo  Buksh,  Ram 
Bilash,  Ram  Buksh  and  Ram  Dyal.  Sheo  Buksh  and  Ram  Bilash  are  dead* 
one  dying  without  a  widow  or  children  and  the  other  leaving  a  widow  only.  Ram 
Buksh  had  two  sons,  Eashee  Ram,  the  plaintiff,  and  Eesho  Ram.  Ram  Dyal  had 
no  son.  Theplaintiff  admits  in  his  plaint  thit  his  grandfather,  U  am  Golam,  divided 
the  ancestral  property  amongst  his  four  sons,  though  according  Co  hia  statement 
tlis  four  sons  did  not  take  separately,  but  Sheo  Buksh   and  Ram    Bilash  took 

(1)  (1877)  I.  L.  R.  8  Calc.  315. 
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one-half  jointly  and  so  formed  a  separata  family,  andtha  other  half  wai  allotted  to 
Ram  Buksh  and  Ram  Dyal.  He  contends  that  Ram  Buksh  and  Ram  Dyal  remain- 
ed a  joint  family.  On  the  part  of  the  present  appellants^  the  defendaiitB>  it  is  stated 
that  the  division  by  Ram  Golam  was  not  into  two  parts*  aa  Eaohee  Ram  contend^ 
but  that  each  of  the  sons  took  a  sepavate  shasa  There  i*  na  distinct  proof,  one 
way  or  the  other,  as  to  the  nature  of  that  ditbion ;  but  andonbtedly^  a  divisioD  wae 
made^  and  it  may  bo  taken  as  against  the  plaintiff  that  at  all  events  the  family  was 
divided  into  two  groups  at  that  time.  It  further appeaiv  that  in  the  lifetime  of  Ram 
PyaU  Kashee  Ram,  the  plaintiff,  and  his  bootfaev  Kesfao  Ram  as  between  theras^vet 
separated,  and  therefore  the  family  was  still  farther  broken  up.  It  also  i^pears 
that,  whatever  the  division  of  the  property  mi^  have  been  by  Ram  Qolam,  aU  the 
members  of  the  family  Uved  separately,  and  there,  was  no  commensality  between 
them.  In  the  case  of  an  ordinary  Hinda  fiunily  who  are  living  together  or  who 
have  thdr  entire  property  in  common,  the  presnmptioE  iathat  all  that  any  one 
member  of  the  family  is  found  in  possession  of  belongato  the  common  stock.  That 
is  the  ordini^  presumption^  and  the  onus  of  establishing  the-  contrary  iw  thrown  on 
the  member  of  the  family,  who  disputes  it.  Having  regard,  however,  to  the  state  of 
this  family,  when  the  present  dilute  arose,  their  Lordships  th;nk  that  thait  presump- 
tion cannot  be  relied  upon  as  the  foundation  of  the  pluntiff's  daim,  and  therefore, 
as  he  seeks  to  recover  property,  which  was  in  the  possession,  of  Ram  Dyal  and  was 
ostensibly  his  own  at  the  time  of  his  death,  it  lies  upon  him  to  establish  by 
evidence  the  foundation  of  his  case,  viz.,  that  the  property  was  joint  property  to 
which  he  and  his  brother  Eesho  Ram,  as  surviving  members^  werft  entitled^' 

*'  It  has  been  repeatedly  held  that  severance  or  separation  is  a  matter  of  inten- 
tion. That  intention  may  be  evidenced  in  different  ways;  but,  once  it  is  established^ 
its  effect  is  conclusive  and  puts  an  end  definitely  to  the  status  of  co-parcenary. 
The  parties  may  continue  to  hold  properties  jointly  or  to  transact  business  jointly^ 
either  for  purposes  of  better  or  more  economical  management,  or  became  from  the 
nature  of  the  business  it  could  not  be  divided  without  involving  its  destruction ; 
but  they  are  no  longer  joint  tenants ;  their  position  thenceforth  is  that  of  tenanta 
in  common,  having  separate  rights  and  separate  interests. 

"  In  West  and  Bahler*8  Notes  on  Hindu  Law,  cases  are  given  in  which  separ^* 
tion  in  mess  and  residence  was  held  by  the  Puixdits  to  be  conolusive  evidence  of 
separation. 

**  In  page  832  of  the  3rd  edition  ara  the  following  questiona  aad  anssrera:— ^ 
Question:— A  man  had  three  sons.  They  usod  to  live  and  take  their  meala 
leparately  in  a  house,  which  was  their  ancestral  property.  They  all  subse^o^ntly 
died;  a  son  of  one  of  them  plalm^  a  moiety  of  the  house  from  the  son  of  the  other^ 
The  defendant  in  this  case  takes  no  objedaon  to  the  ecpial  division  of  the  house. 
The  widow  of  the  third  brother  has  joined  the  plaintiff.  The  house  which  ia  the 
ancestral  acquisition  of  the  family  appears  to  be  undivided  property.  Should  the. 
abovementioned  claimants  be  allowed  under  these  circumstances  equal  or  different 
■hares  in  it?  Answer: — Preparing  food  and  taking  mea!s  separately  by  brothera 
13  considered  by  the  Shastra«  to  be  a  mark  of  separation.  According  ta  thia  ml*, 
the  three  brothers  are  duly  separated.  Each  of  them  haa  an  equal  share,  in  tha 
property.  The  widow  of  one  of  them  should  be  allowed  one-third  of  the  house  as 
the  share  of  her  husband.' 
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On  page  853,  we  find  another  case :  "  Question  : — Four  uterine  brothers  l|ved 
separately  in  a  house  belonging  to  their  father.  They  had  neither  divided  their 
property  nor  passed  deeds  of  separation  to  each  other.  They,  however,  used  to  take 
their  meals  separately.  Afterwards  all  of  them  died.  The  eldest  of  them  has  left 
a  widowed  daughter-in-law.  She  has  a  maiden  daughter.  The  two  sons  of  her 
father-in-law's  brother  are  alive.  A  creditor  of  one  of  them  has  attached  the  whole 
house.  The  widowed  daughter-in-law  has  Hpplied  for  the  removal  of  the  attach- 
ment from  the  portion  of  the  house,  which  constitutes  her  husband's  shaie.  The 
question  therefore  is«  whether,  according  to  the  Shastras,  and  by  reason  of  the  four 
brothers  having  lived  separately,  their  property,  excepting  the  house  in  dispute^ 
should  be  considered  as  divided,  and  whether  the  daughter-in-law  can  claim  a 
share  of  it  ?  Answer : — Although  there  is  no  documentary  evidence  to  show 
that  the  brothers  were  separate,  yet  as  their  places  of  living,  meal  and  business 
were  separate,  they  should  be  considered  separated.  Their  property,  including 
the  house  in  which  they  lived,  must  also  be  considered  divided.  When  any  one, 
after  the  division  of  the  property,  in  which  he  has  a  share,  is  dead,  his  widow 
has  a  right  to  that  share  *'  (West  and  Buhler,  pp.  852-858). 

The  views  expressed  by  the  Pundits,  so  far  as  they  can  be  gathered  from 
these  cases,  do  not  seem  to  be  wholly  without  warrant.  The  religious  duty  of 
coparceners  is  single  (Mit  ikshaia  on  Liheritance,  c.  II,  s.  12),  and  accordingly 
separate  performance  of  such  as  are  indispensable  is  the  strongest  poasiblt 
indication  of  the  cesser  of  the  statuv  of  coparcenary. 

"Of  the  religious  duties  of  the  Hindu,"  s'lys  Strange,  "some  are  indis- 
pensable, others  in  their  nature  voluntary.  Of  the  latter  sort  are  sacrifices,  consecra- 
tions, the  stated  ablutions  at  noon  or  evening,  with  whatever  else  there  may  be 
of  a  similar  kind,  the  performance  or  non-performance  of  which  respects  the 
individual  merely.  It  being,  under  any  circumstances,  competent  to  discharge 
these  jointly  or  severally,  it  follows  that  the  performance  of  them,  the  one  way 
or  the  other,  affords  no  inference  as  to  the  state  to  be  investigated.  The  proof  in 
question  results  from  the  separate  solemnization  of  such,  the  acquittal  or  neglect 
which  is  attended  with  consequences  beneficial  or  otherwise  to  the  individual, 
in  bin  capacity  of  house-keeper  (grehasfa),  or  master  of  a  family,  the  third 
and  most  important  order  among  the  Hindus.  Of  this  kind  are,  among  others, 
the  five  great  sacraments  in  favour  of  the  divine  sages,  the  manes,  the  gods,  the 
spirits  and  guests  enumerated,  described  and  enforced  by  Mann ;  it  being  of  such 
of  which  it  is  said  that  of  undivided  brethren  the  religious  duty  is  single,  i.e., 
performed  by  an  act  in  which  all  join ;  severing  in  them,  and  performing  them 
separately  in  their  respective  houses  after  partition."  The  learned  author  goes 
on  to  add : — "  Such  separate  performance  is  not  conclusive :  it  is  a  circum- 
stance meroly." 

In  the  Viromitradaya  the  position  of  separated  members  is  thus  shown :  "  Naroda 
ordains  gifts  and  acceptance  of  gifts,  cattle,  food,  house,  land  and  attendants  must 
be  considered  as  distinct  among  separated  brethren,  as  also  cooking,  religious  ceremony, 
income,  and  expenditure."  Separated  and  not  onseparated  kinsmen  may  reoiprocaUy 
bear  testimony,  become  sureties,  bestow  gifts  and  accept  presents.  Those  by  whom 
such  matters  are  publicly  triuisacfed  with  their  co-heirs  are  to  be  known  separate  even 
without  written  e>'idence.      Religious  ceremony  means  the  woMhip  of  gods  and  th 


1902 


Ram 
Prrshad 

SlNOH 

Lakhpati 

KOIB. 


Digitized  by 


Google 


244 


CALCUTTA  SKRIES. 


[VOL.  XXX. 


1902 


Ham 

Pebsuad 

Singh 

v. 

Lakhpati 

KOKA. 


like  by  reason  of  the  text  cited  before  (chap.  IX,  s.  1.  paragraph  2),  namely 
**  The  worship  of  gods,  &c.,"  and  by  reason  of  the  text  of  Naroda,  namely, "  of  un- 
divided brethren  the  religious  duties  are  common,  after  partition,  the  religious 
duties  also  of  each  of  them  become  separate."  In  a  state  of  *  indi vision,'  therefore, 
the  religions  duties  are  performed  jointly,  whilst  separated  members  must,  from 
the  necessity  of  their  respective  positions,  perform  them  separately.  That  in  a  stat^ 
of  coparcenary  the  duties  which  the  religious  law  of  the  Hindus  imposes  on  the 
family  must  be  performed  jointly  in  the  joint  family  god-house  by  all  the  mem- 
bers, is  shown  by  the  attempt  made  by  the  plaintiffs  in  this  case  to  prove 
that  Tiluckdhari  was  joint  with  them  in  worship,  until  his  death,  in  which 
attempt  they  appear  to  have  completely  failed.  In  the  case  of  NeelkUto  JDeh 
JBurtnono  v.  Seer  Chunder  Thakoor(l)  their  Lordships  of  the  Judicial 
Committee  say  as  follows : — ''The  normal  state  of  every  Hindu  family  is  joint. 
Presumably  every  such  family  is  joint  in  food,  worship,  and  estate.  In  the 
absence  of  proof  of  division,  such  is  the  legal  presumption,  but  the  members 
of  the  family  may  sever  in  all  or  any  of  these  three  things.''  It  does  not  clearly 
appear  from  the  judgment  what  the  effect  on  the  co-parcenary  would  be,  if  the 
parties  severed  only  in  one  particular ;  in  other  words,  whether  it  would  not  have 
the  effect  of  dividing  the  co-parcenary  and  substituting  in  its  place  a  contractual 
relation.  Suppose  the  members  separated  in  estate  and  agreed  to  remain  joint  in 
food  and  woiship,  a  case  which  is  not  excluded  by  the  words  of  their  Lordships, 
would  it  be  contended  that  the  status  of  co-parcenary  continues  ?  If  not,  would  an 
agreement,  tacit  or  otherwise,  to  hold  the  family  properties  jointly  after  separation 
in  mess  and  worship  imply  a  continuance  of  the  estate  of  jointness  ? 

In  Anundee  Kuntoar  v.  Khedoo  Lal(2)  cesser  of  commensality  did  not  appear 
to  have  operated  as  a  complete  separation  of  the  different  members  -of  the  family. 
But  in  that  case  the  main  question  was,  whether  an  acquisition  made  in  the  nams 
of  an  individual  son  of  the  family  was  made  by  the  head  of  the  family  and  as  part 
of  the  f  Amily  estate,  or  the  property  acquired  belonged  to  the  person  in  whose  name 
the  purchase  stood ;  and  the  remarks  of  their  Lordships,  so  far  as  they  bear  on  the 
question  under  consideration,  differentiate  that  case  from  the  present: — "This 
cesser  of  commensality,>henever  it  took  place,  does  not  appear  to  have  operated 
as  a  complete  separation  of  the  different  members  of  the  family  or  to  have  prevent- 
ed Chuni  Lai."  So  that  in  fact  there  was  not  even  a  cesser  of  commensaUty  such 
as  the  Hindu  L&w  contemplates,  and  no  separation  of  worship.  The  inferenoo 
therefore  was  that  the  family  continued  joint. 

But,  although  cesser  of  commensaUty  may  not  be  regarded  as  conclusive,  yet 
it  has  always  been  declared  to  be  strong  evidence  of  partition.  And  when  It  is 
joined  to  separate  worship  and  separate  residence,  the  presumption  based  on  the 
theory  of  the  normal  condition  of  a  Hindu  family  can  hardly  be  said  to  hold 
good.  In  this  case  the  Lower  Court  has  found  further  that  Tiluckdhari  had 
separate  dealings  and  separate  monetary  transactions.  The  finding  has  been  chal- 
lenged and  we  shall  discuss  it  later  on.  But  assuming  for  the  moment  that  the 
conclusion  of  the  Subordinate  Judge  upon  the  evidence  is  correct,  what  is  the 

(1)  (1869)  12  Moore's  I.  A.  528  :  #B.  L.  R.  P.  C  18. 

(2)  (1872)  14  Moore's  I.  A.  412,  422. 
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potltioii  of  the  pArttes  f  In  our  opinion,  far  from  there  h«ng  a  preenmptiOn  In  xgon 
fayonr  of  the  phuntiffs'  allegations,  separation  in  mess,  worship  and  residence,  v»v<^ 
coupled  with  the  fact  that  TUuckdhari  had  at  the  time  of  his  death  separate  ^^^ 
dealings,  raise  a  strong  presumption  in  favour  of  the  truth  of  the  defendant's  case.  SuroH 
Apart  from  the  law,  when  the  nature  of  the  plaintiffs*  allegation  is  home  in  mind,  *'• 

their  failure  on  the  points  found  again&t  them  must  have  the  effect  of  weakening,        Kolu^*' 
if  not  rebutting,  the  presumption  on  which  the  lower  Court  relies,  and  of  strengthen* 
ing  the  force  of  the  defendant's  evidence  as  to  sq)aration  of  estate.    Tho  falsitj 
of  their  statements  as  to  commensality  and  jointness  of  worship   must  make  the 
Court  scrutinise  the  evidence  of  jointness  with  some  degree  of  care. 

After  examining  the  case-law  on  the  question  of  separation 
in  estate,  and  the  nature  of  proof  neoessary  to  establish  it,  referring 
to  the  oases  of  Badamoo  Koer  v.  Wazeer  Singh{l)y  Appovier  v. 
Bama  Subba  Aiyani^)^  Lalla  Mohabeer  Ptrshad  v.  Kundun 
J[oowar{3)  and  the  same  case  on  appeal  to  the  Priyj  Council 
Doorga  Persad  v.  Eundun  Ebowar{4)^  and  Cheyt  Narain  Singh 
y.  Buntraree  8ingh{S),  and  after  considering  at  great  length  the 
evidence,  oral  and  documentary,  given  in  the  case,  the  High  Court 
judgment  concluded  :— 

We  thus  find  that  TUuckdhari  was  not  only  separate  from  the  plaintiffs  at  the 
time  of  his  deatii  in  residence,  in  mess  and  in  worship,  but  that  most  of  his  bud« 
neas  transactions  were  separate,  and  that  he  was  in  separate  receipt  of  his  collection, 
that  he  lent  money  to  his  alleged  coparceners,  gave  them  presents  and  so  forth- 
Upoi)  a  careful  review  of  the  entire  evidence  and  also  of  aU  the  circumstances,  we 
are  of  opinion  that .  the  defendants  have  f uUy  established  that  Tiluckdhari  was 
separate  f  lom  the  plaintiffs  at  the  time  of  his  death,  and  that  the  plaintiffs  have 
entirely  failed  to  prove  the  contrary.  We,  therefore,  allow  this  appeal,  and  dismiss 
the  cross-appeal.  The  result  is  that  the  plaintiffs'  suit  wiU  be  dismissed  with  costa 
in  both  the  Courts. 


Mayne  and  De  Oruyther  for  the  appellants  contended  that  the 
onus  of  proving  that  at  the  date  of  his  death  Tiluckdhari  was  a 
member  of  a  joint  and  undivided  family  has  been  wrongly  placed 
by  the  High  Court  on  the  appellants.  It  was  undoubted  that  the 
members  of  the  family  were  joint,  in  1861,  and  the  presumption 
was  that  they  remained  joint,  until  clear  proof  of  separation  was 
adduced:  Prit  Koer  v.  Mahadeo  Perahad  Singh{&).  The  High 
Court  wrongly  construed  the  plaint  filed  in  the  former  litigation 

(1)  (1866)  6  W.  B.  78.  (4)  (1878)  18  B.  L.  B.  286. 

(2)  (1866)  11  Moore's  L  A.  76.  (6)  (1876)  28  W.  B.  896. 

(8)  (1867)  8  W.  B.  116.  (6)  (1894)  I  L.  B.  22  Calc  86. 
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iqo2  as  an  admission  of  an  antecedent  separation  in  interest.     It  was 

^^  subinitted    that    all   the  proceedings  in   that  litigation   put  an 

Pbrshad  end  to"  any  allegation  that  there  was  any  antecedent  state  of  scjpa- 

t,.  ration, 

IjAERPATI 

Kobe.  It  was,  therefore,  the  separation  of  the  family  that  had  to  be 

proved,  and  this  had  not  been  done.  As  to  the  effect  of  the 
decree  in  the  former  suit,  it  was  submitted  that  it  did  not,  as  had 
been  held  by  the  High  Court,  operate  in  law  to  efEeot  a  separation. 
Separation  was  a  question  of  intention.  As  to  what  amounted 
to  separation,  it  was  contended  that  one  member  of  a  joint  family 
might  separate  and  take  his  share  without  the  other  members  of 
the  family  becoming  separate:  they' would  remain  joint  and 
undivided,  actual  re-union  being  unnecessary :  Jaudub  Chunder 
OhoBB  V.  Benodbeharry  Oho8e{l)y  Kesabram  Mahapattar  v.  Ifand 
Kiahor  Mahapatar{2),  Pctambur  Dtttt  v.  Hurish  Chunder  I)iUt{S)y 
Radha  Churn  Das  v.  Kripa  Sindhu  Da8s{i),  Upendra  Karain 
Myti  V,  Oopi  Nath  Bera{5)y  Bata  Krishna  Naik  v.  Chintamani 
Naik{%)y  and  Sudarsanam  Maistri  v.  Narasiwhulu  MaisfriiJ) 
were  referred  to.  The  change  of  residence  of  some  of  the 
members  was  necessitated  by  the  increase  in  the  number 
of  members  of  the  family  and  did  not  imply  any  separation 
or  intention  to  separate  in  other  ways. 

As  to  separation  in  food  the  cases  of  Bewun  Persad  v.  Radha 
B<icbp{8)^  Neelkido  Deb  Burmono  v.  Beer  Chunder  Thakoor{9)j 
Anandee  Kunwar  v.  Khcdoo  Za/(10),  8onatun  Bpsack  y.Jugguir- 
snondree  Dosaee^ll)^  Runjeet  Singh  v.  Kooer  Oujraj  8ingh{l2)y 
Bannoo  v.  Kashce  jB«;w(13),  and  Sudarsanam  Maistri  v.  Nara* 
simhulu  Mai8tri{l4)  were  referred  to.  The  evidence  was  fully 
discussed,  and  it  was  submitted  that  it  showed  no  separation 
by  the  proceedings  in  1868  and  no  separation  at  all  as  alleged 
by  the  respondents.  The  specification  of  shares  and  their 
registration  under   the    Land     Registration   Act    (Bengal  Act 

(1)  (1868)  1  Hyde  214.  (8)  (1846)  4  Moow'b  I.  A.  187, 168,  16^. 

(2)  (1869)  8  B.  L.  R.  A.  C.  7.  (9)  (1869)  12  Moore's  1.  A.  528,  540. 
(8)  (1871)  15  W.  E.  200.                          (10)  (1872)  14  Moore's  I.  A.  412,422. 

(4)  (1879)  I.  L.  R.  5  Calc.  474.  (11)  (1869)  8  Moore's  I.  A.  66,  86. 

(5)  (1888)  I.  L.  R.  9  Cak.  817,  828.  (12)  (1878)  L.  R.  1 1.  A.  9,  20. 

(6)  (1886)  I.  L.  R.  12  C«lc.  262.  (18)  (1877)  I.  L.  R.  8  Calc.  816. 

(7)  (1901)  I.  L.  R.  25  Mad.  149,  166.  (14)  (1901)  1. 1*.  R.  25  Mad.  149,  166. 
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VII  of  1876)  did    not  amount  to  a  partition   or  divifiion  of  the        1902 
property.      Hoolash  Kooer  v.  Kasaee    Pr06had{\)  and  the  Land        ^^ 
Registration  Act,  ss.  7  and  38,  were  referred  to.     As  to  the  fact     Pibshao 
of  a  certain  specified  portion  of  the  property  having  been  purchased  p. 

by  and  recorded  in  the  names  of  individual  members  of  the  family,  ^^^qI^ 
Gajendar  Singh  v.  Sardar  ISiftgh{2)y  and  Bctca  Prasad  Sukai  v. 
Deo  DtUt  Ram  Sukal{3)  were  referred  to,  and  it  was  contended 
that  that  circumstance  was  not  sufficient  evidence  of  separation. 
As  to  the  books  of  account  the  evidence  showed  that  no  separate 
accounts  were  kept ;  and  there  was  no  proof  of  the  separate  receipt 
of  the  income.  It  was  contended  that  the  accounts  produced  were 
not  admissible  in  evidence,  and  the  Evidence  Act  [II  of  1855, 
s.  1;  and  I  of  1872,  s.  32,  d.  (2)  and  s.  34],  and  the  case  of 
The  Deputy  Commissioner  of  Barabanki  v.  Sam  Parshad{4)  were 
referred  to.  The  Evidence  Act  (I  of  1872),  s.  34,  enacts  that  the 
books  to  be  admissible  must  be  kept  in  the  course  of  business. 
ILord  Robertson. — The  Act  applies  to  entries  in  books  of  account, 
but  no  inference  can  be  drawn  from  the  absence  of  an  entry  relating 
to  any  particular  matter.  Lord  Davcy  referred  on  this  point 
to  Queen-Emprtss  v.  Orees  Chunder  Banerjee{S)'].  The  cases  of 
Bhog  Hong  Kong  v.  Ramanathen  Chetty{&)  and  Ramkisto  Paul 
Chowdhry  v.  Hurrydoss  Koondoo{7)  were  referred  to.  The 
High  Court  had  failed  to  consider  and  give  effect  to  the  admitted 
documentary  evidence  in  the  case,  which  establishes  that  no 
separation  had  ever  taken  place,  and  they  are  in  error  as  to  what 
constitutes  a  separation  and  as  to  the  evidence  necessary  to 
establish  it;  and  these  errors  of  law  had  materially  influenced 
their  judgment  on  the  facts.  Many  of  the  facts,  moreover,  on 
which  the  High  Court  had  come  to  their  conclusion,  were  dis- 
belieTed  by  the  Subordinate  Judge,  and  on  that  ground  it  was 
submitted  such  questions  of  fact  were  nnreliable.  It  was  also 
contended  that,  if  separation  were  held  to  have  taken  place,  there  - 
was  a  subsequent  re-union.  The  petition  of  17th  September  1891, 
which  waa  signed  by  Tiluckdhari,  expressly  stated  that  the  family 
was  joint  at  that  time :  that  was  two  months  only  before  his  death. 

(L)  (1881)  I.  L.  R.  7  Calc.  86».  870.  (4)  (189»)  I.  L.  R.  27  Calt.  118. 

(2)  (1826)  I.  L.  R.  18  All.  176.  (6)  (1884)  I.  L.  R.  10  Calc.  1024. 

(a)  (1899)  I.  L  U.  27  Calc.  515.  (6)  (ld02)  I.  L.  R.  29  Calc;  884. 

(7)  (lSe2;  MarshaU  219. 
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1902       The  High  Court  'wrongly  held  that  this  petition  was  not  genuine. 

^^       On  the  whole  of  the  case  it  was  submitted  that  the  judgment 

PBB8HAD    appealed  from  ought  to  be  set  aside. 
SivaH 

V. 

Lakhpatz 
KoBB.  Raitigan  K.  C.  and    0.    W.  Arathoon   for    the   resf ondenta 

oontended  that    the    family    were    separate   from  the  time    of 

the  litigation  in   1861:  there  was  then   every  characteristic  of 

separation  and  none  of  the  family  joint.     There  were  separate 

acquisitions   by    Tiluckdhari  and    by   others    of   the   members 

of  the   family,   and  other   separate  dealings   with  the    landed 

property;  these  were  shown  by  the  facts  found,  and  the  evidence 

also   showed  that  the  members  of    the  family   were  separate 

in  residence,  in  food,  in  business,  and  that  they  had  no  common 

store.    No  authority  can  be  found  that,  where  the  members  of  a 

family  are  as  these  members  were,  they  can  be  said  to  form  a  joint 

family.    The  effect  of  the  proceedings  in  the  former  litigation  W6^  to 

create  a  separation ;  the  separate  shares  were  ascertained,  and  peti* 

tions,  moreover,  put  in  under  the  Land  Eegistration  Act  of  1876 

showed  separate  and  not  joint  ownership  under  the  decree.    To 

constitute  partition  a  division  by  metes  and  bounds  is  not  essential : 

it  is  effected  by  a  specification  of  the  individual  interests  in  property 

irrespective  of  metes  and  bounds.    As  to  this,  the  Mitakshara,  ch. 

I,  s.   1,  para.   4,  as  to  the  "  adjustment  of  two  or  more  rights,'* 

the  Viromitradaya,  ch.  I,  s.  4,  and  the  Tagore  Law  Lectures, 

1884-85,  p.  169,  were  referred  to.    As  to  the  evidence  required  by 

Sanskrit  books  to  prove  jointness  or  partnership,  reference  was 

made  to  the  Mitakshara,  ch.  II,  s.   12 ;  and  as  to  jointness  in 

worship  the  Tagore  Law  Lectures,  1884,  p.  185,  was  referred  to. 

The  following  cases  were  cited  as  to  what  constitutes  partition : — 

Khoor%hed   Sosaein  v.  Nuhbee  Fatima{\)^  Dost  Muhammad  Khan 

V.  Said  Begam(2)y  Bannoo  v.  Kashee  Itatn{S)y  Joaoda  Koonwar  v. 

Oourie  Byjonath  Sohae  8mgh{4),  Appovier  y.  JRatna  Subba  Aif/an(S), 

Doorga  Peraad  v.  Kundun  Koawar{6),  Joy  Narain  Qiri  v.  (?im 

Chunder    Myti(J\  Chidambaram   Chettiar   v.     Qauri    Nachiar{9) 

(1)  (1877)  I.  L.  R.  SJCalo.  551.  (5)  (1866)  11  Moore's  I.  A.  75. 

(2)  (1897)1.  L.  R.  20  AU.  81,  87.  (6)  (1878)  18  B.  L.  R.  285. 

(8)  (1877)  I.  L.  R.  8  Calc.  815.  (7)  (1879)  I.  L.  R.  4  Calc.  484^  487 

(4)  (1866)  6  W.  R.  189.  (8)  a879  I.  L.  R.  2  M«l.  88. 
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Sonatun    Bpsack  v.  JugguUoondree     D<mee{\),    ^ii'  Setrucherla  190S 

Bamabhadra  y.  Setrueherh     Virabhadra{2).     It    wbb    submitted  ^ 

that  the  onus  had  been  rightly  thrown    on  the   appellants  to  l*n«aA» 

proye  that  they  remained  joint  members  of    the  family    with  9. 

Tiluckdhari.    This  had  not  been  shown  by  them;  and  the  eyi-  ^k"ZI!" 
denoe  of  the  respondents  showed  the  contrary.    The  judgment  of 
the  High  Court  therefore  was  correct  and  should  be  upheld. 

Mayne  in  reply  discussed  and  distinguished  the  cases  cited 
for  the  respondents,  and  referred  to  Dhurm  Dob  Pandey  v.  Shama 
Soondre  J)ebiah(S). 


The  judgment  of  their  Lordships  was  delivered  by 

SzB  AvDBicw  800BUB.    TTmra  Singh,  zamindar  of  Shaistapur,       190s 
in  the  Patna  district  of  Behar,  died  in  1836,  leaving  four  sons —  ^^^^^^  1^ 
Gnr   Sahai,  Tundan,  Bhikhari    and   Tukan— and  a   grandson, 
Kashi  Singh  (the  son  of  a  predeceased  son  named  Bam  Sahai),  him 
surviying.    These  five  persons,  for  some  time  after  Umra  Singh's 
death,  are  stated  to  have  formed  an   xmdiyided  EQndu  family 
imder  the  Mitakhshara  law*    The  question  in  the  present  appeal 
is  whether  Tiluckdhari  Singh,  the  son  of  Bhikhari,  was  at  the 
time  of  his  death  separate  in  estate  bom  the  rest  of  the  &mily 
and  the  contest  is  between  his  nearest  agnates,  the  plaintiffs  and 
appellants,  and  his  widows,  the  respondents. 

In  order  to  determine  this  question  it  is  necessary  to  examine 
not  only  the  proceedings  in  this  suit,  but  also  those  of  a  preyious 
litigation,  which  took  place  between  the  members  of  the  family 
in  the  year  1868. 

At  the  time  of  the  institution  of  this  earlier  suit,  the  family 
consisted  of  Tundan,  Tukan  and  Kashi  Singh  already  mentioned, 
Fokh  Narain  (son  of  Gur  Sahai)  and  Tiluckdhari  (son  of 
Bhikhari).  The  plaintiffs  were  Pokh  Narain,  Eashi  Singh  and 
Tiluckdhari;  Tundan  was  the  principal  defendant;  and  Tukan 
was  made  a  defendant  pro  formd^  as  he  was  alleged  to  be  acting 
in  concert  with   Tundan.     The    plaint  was    "for  recovery  of 

0)  (1S59)  8  Moon'f  I.  A.  66,  86.  (2)  (1899)  L.  B.  S6  I.  A.  169. 

(8)  (1848)  8  Moor«'i  I.  A.  229,  240. 
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1902  possession,  after  adjudication  upon  the  rights  and  interest  of  the 
^][^  parties  respectively,  in  their  Aares  "  of  the  family  property,  which 
^S^KOH^  was  described  to  be  of  two  classes,  partly  inherited  and  partly 
V,  acquired  by  purchase,  by  the  joint  family.  After  stating  that  the 
KoBB.  family  had  for  many  years  lived  jointiy  and  in  commensality,  and 
in  joint  possession  of  the  family  property,  and  that,  as  Tundan  was 
'^  a  shrewd  man  and  had  the  management  of  Court  business,  all  the 
■deeds  and  documents  were  left  in  his  custody,"  the  plaint  went  on 
to  aver  that  "as  the  ancestral  houpe  in  mouza  Shaistapur  was  not 
sufficiently  large  to  accommodate  the  family,"  Tundan  built  a 
house  in  mouza  Nahusa  with  the  joint  funds,  and  in  1861,  "  with 
the  consent  of  all  the  members  of  the  family,  took  up  his  abode  in 
it "  with  his  junior  wife.  This  was  the  beginning  of  strife ;  for, 
although  for  some  time  after  his  removal  to  the  new  house, 
"possession  was  as  before  held,  and  business  was  carried  on 
jointly,"  Tundan  ere  long  disputed  the  possession  of  one  •  f  the 
family  properties  with  his  kinsmen,  and  criminal  proceedings 
were  taken,  the  result  of  which  was  that  all  the  parties  had  to 
enter  into  reoognizancei  to  keep  the  peace.  ]?Vom  this  time  (the 
plaint  proceeds)  Tandan,  "on  the  strength  of  having  numerous 
deeds  in  his  name  and  possession,''  oommenced  the  eviction  of  the 
other  members  of  the  family  from  the  purchased  estates,  and 
disturbed  them  in  regard  to  their  ownership  of  the  inherited 
property.  The  plaint  finally  averred  that  *'  since  the  property  in 
suit  was  acquired  by  all  the  parties  at  the  time  of  joint  tenancy 
and  commensality  of  the  partners,  every  one  of  them  is  entitled 
to  an  equal  share  according  to  the  provisions  of  the  Shastras,^ 
The  prayer  of  the  plaint  was  that  "  possession  over  the  disputed 
property  "  might  be  decreed  to  the  plaintilTs. 

In  his  written  statement,  Tundan  alleged  that,  after  the  death 
of  Umra  Singh  in  1836,  "the  four  sons  personally  and  Kashi 
Singh,  through  his  mother  and  guardian,  divided  the  ancestral 
propei*ty  among  themselvas,  and  each  took  possession  of  his 
respective  share,"  and  broke  up  commensality ;  and  he  claimed 
the  property  in  his  possession  as  being  either  his  share  of  the 
anc3stral  estate  or  acquired  by  himself  personally  after  the 
partition  in  1836.  Tukan,  on  the  other  hand,  in  his  written 
statement,  supported  the  view  of  the  plaintiffs,  alleging  that,  up 
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to  1860,  he,  the  plaintiflEs  and  Tundan,  "had  everything,  as 
before,  in  oommon  for  all  purpoes*';  that  in  1861,  he  "at  the 
same  time  with  the  plaintiffs  was  ousted  from  some  of  his  share ; " 
and  that  "upon  the  same  right  that  the  plaintiffs  have  in  the 
property  in  suit,"  he  was  entitled  to  recover  his  share  from 
Tundan. 

The  case  came  on  for  settlement  of  issues  in  the  presence  of 
the  pleaders  of  both  parties,  and  the  following  question  was  put 
to  the  plaintiffs'  pleaders  by  the  Judge :  "  How  long  is  it  since 
your  clients  separated  and  discontinued  commensality  P "  To 
which  the  answer  was :  "  The  separation  took  place  since  26th 
Magh,  Fasli  1268,  the  time  when  Tundan  took  up  his  residence 
in  another  mouza,  and  my  clients  were  thrown  out  of  possession 
on  the  day  the  recognizance  was  taken,  t>.,  3rd  June  18dl." 

The  following  were  the  first  and  second  issues  of  fact  settled : — 
"1.  When  did  the  contending  parties,  the  heirs  of  the 
oommon  ancestor  Umra  Singh,  separate  from  board, 
and  divide  the  ancestral  estate  P 
"2.  Whether  the  property  in  contention,  save  that  admitted 
by  the  defendant  Tundan,  was  acquired  from  the 
joint  and  ancestral  funds  of  all  the  co-parcc^ners,  while 
the  heirs  of  Umra  Singh  had  joint  interest  and  lived 
in  commensality,  or  subsequent  to  the  division  of  the 
family  from  the  funds  of  the  defendant  Tundan." 

The  suit  was  tried  before  the  Judge  of  the  District  Court  of 
Patna,  who,  on  the  15th  September  1868,  delivered  a  judgment 
dealing  mainly  with  the  evidence  in  support  of  Tundan 's  allega- 
tion of  a  partition  in  1836,  which  he  found  was  not  proved. 
"  Consequently,"  he  said,  "  I  must  decide  the  issues  of  law,  as  well 
as  the  first  two  issues  of  fact,  in  favour  of  the  plaintiffs  " ;  and 
the  terms  of  his  decree  were  "  that  the  plaintiffs  shall  be  put  in 
possession  of  their  shares  each  respectively  in  the  three-fifths  of 
the  properties  from  Nos.  1  to  35,  and  38,  47,  51  and  53  together 
with  mesne  profits,  the  amount  of  which  will  be  determined  in 
the  execution  department  and  also  get  a  decree  for  the  three-fifths 
of  the  right  alleged  by  them  in  respect  of  the  properties  from 
Not.  40  to  46,  46,  60  and  54." 
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This  decree  was  appealed  against  to  the  High  Court  at 
Calcutta,  and  eyeniually  to  Her  late  Majesty  in  Council,  and  both 
appeals  were  dismissed.  But,  in  the  interyal  between  the  decision 
of  the  High  Court  and  the  hearing  of  the  appeal  in  England,  an 
application  was  made  to  the  High  Court  for  a  review  on  the  ground 
that,  **  assuming  the  decision  of  that  Court  to  be.  correct,  the  facts 
proved  showed  that  a  large  portion  of  these  properties  had  been 
acquired  by  successful  purchases  of  property  sold  for  arrears  of 
revenue  in  execution  of  decree  and  otherwise  by  Tundan  Singh, 
who  not  only  manifested  great  judgment  and  skill  in  making  the 
purchases,  but  seems  to  have  enjoyed  some  peculiar  means  of 
obtaining  information  and  other  advantages  in  the  purchase  of 
property  in  consequence  of  his  connection  with  ♦  ♦  ♦  wealthy 
bankers  at  Patna "  ;  and  that  under  these  circumstances,  accord- 
ing to  Hindu  law,  he  was  entitled  to  a  double  share.  The  review 
was  granted  and  the  Court  ordered  that  ^'  should  their  decision 
on  the  main  question  be  affirmed  by  Her  Majesty  in  Council,  a 
further  enquiry  would  be  necessary  to  determine  the  shares  of 
the  several  properties  in  dispute,  to  which  the  plaintiffs  and  Tundan 
would  be  respectively  entitled."  It  does  not  clearly  appear 
whether  this  further  enquiry  was  Qver  held,  but  the  decision  of 
the  High  Court  was  confirmed  by  Her  late  Majesty  in  Council  on 
the  9th  of  June  1874,  the  only  point  argued  before  their  Lordships 
having  been  the  proper  construction  to  be  put  upon  the  21st 
section  of  Act  I  of  1845. 

It  appears  to  their  Lordships,  upon  a  careful  study  of  these 
proceedings,  that,  notwithstanding  the  imperfect  form  of  the  decree, 
a  separation  of  the  joint  family  in  1861  must  be  held  to  be 
established.  The  contest  before  the  District  Judge  was  not, 
whether  the  family  was  still  joint,  but  when  did  they  separate. 
The  two  dates  named  by  the  parties  were  1836  and  1861,  and  it 
being  found  that  a  separation  in  1836  was  not  proved,  it  seems  to 
have  been  taken  as  a  necessary  inference  that  the  separation  took 
place  in  1861.  Otherwise  it  is  difficult  to  understand  the  meaning 
of  the  Judge's  decision  of  the  first  two  issues  of  fact  in  favour  of 
the  plaintiffs.  The  first  issue  being  "when  did  the  parties 
separate  from  board  and  divide  the  ancestral  estate,"  the  finding 
in  favour  of  the  plaintiffs  upon  this  issue  is  unmeaning  without 
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ref  erenoe  to  the  statement  made  by  their  pleaders  when  the  iaeaa       190s 
was  framed,  namely,  that  the  separation  took  plaoe  in  1861.    And       ^][^ 
the  application  for  a  review  of  the  decree  of  the  High  Oourt    PmHAn 
dearly  indicates  that  this  was  the  light  in  which  that  decree  was         «. 
regarded  by  Timdan,  whose  claim  for  a  larger  share  could  not   ^^^" 
have  been  satisfied,  nnless  the  shares  of  all  the  coparceners  had 
been  ascertained  under  a  scheme  for  the  partition  of  the  family 
estate  at  the  alternative  date  to  that  suggested  by  himself. 

It  was  contended  on  behalf  of  the  appellants  in  the  present 
suit  that,  although  the  decree  in  the  suit  of  1868  may  have  effected 
a  separation  quoad  Tundan  and  Tukan,  it  left  the  plaintiffs  united 
inier  se ;  and  that  this  might  have  been  the  legal  effect  of  the 
decree  is  undeniable.  But  here  again  the  conduct  of  the  parties 
must  be  looked  at,  in  order  to  arrive  at  what  constitutes  the  true 
test  of  partition  of  property  according  to  Hindu  law,  namely,  the 
intention  of  the  members  of  the  family  to  become  separate  owners. 
The  proceedings  in  the  suit  now  under  appeal  afford  the  answer  to 
Uiis  question. 

In  the  interval  between  the  institution  of  the  suit  of  1868 
and  the  death  of  Tiluckdhari  in  1891,  which  gave  rise  to  the 
present  suit,  several  changes  had  occurred  in  the  family.  Kashi 
Singh  died  in  1868,  soon  after  the  filing  of  the  plaint,  leaving 
two  sons  named  Bam  Pershad  and  Bishun  Dyal;  and  Tundan 
died,  without  mde  issue,  in  1876.  Tukan  brought  a  suit  in  1869, 
in  which  he  recovered  his  share  in  the  family  property,  and  made 
and  roistered  a  will  in  1887,  by  which  he  left  his  share  of  the  estate 
to  the  heirs  of  his  brothers  Giir  Sahai  and  Bam  Sahai,  to  the 
exclusion  of  the  heirs  of  his  nephew  Tiluckdhari,  who  had  no 
male  issue. 

TiluAdhari  died  on  the  15th  of  November  1891,  leaving  two 
widows  and  four  daughters  him  surviving.  Tlie  widows  there- 
upon obtained  a  certificate  under  Act  YII  of  1889,  authorising 
them  to  collect  certain  debts  due  to  their  deceased  husband,  and 
also  procured  the  registration  of  their  own  names  in  the  Collec- 
tor's books  in  respect  of  the  landed  property,  which  had  previously 
stood  in  his  name.  These  attempts  to  establish  thmr  titie 
were  strenuously,  but  ineffectually  resisted  by  the  male  members 

of  the  family,  and  led  to  the  institution  of  the  suit  now  under 
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l^       ^pp€(al  in  1898.    The  pjaint  recited  the  Ufltoary  of  the  tanuly  ao^ 

^^       of  the  previous  litigation,  and  prayed  for  the  recovery  of  poea^r 

Pbbshad    Bion  from  the  widows  of  the  interest  of  Tiluokdhari  in  the  joints 

*  V.         properties  on  the  ground  that  at  the  date  of  his  death  he  and  th^ 

^Koii^^    plaintiffs  constituted  an  undivided  Hindu  family.     The  defien- 

dants  by  their  written  statement  alleged   n  separatloa  of  the 

family  in  1861,  and  that  the  property  left  by  their  husband  ifsm 

his  separate  estate. 

The  material  issues  settled  by  the  Subordinate  Judge  of 
Patna,  by  whom  the  case  was  originally  tried,  were  tiiese — 

^'3.  Whether  Tiluokdhari  Singh  was  a  member  of  a 
joint  Mitakshara  family  with  the  plaintiffs  at  the  time  of  his 
death? 

"  4.  Whether  there  was  separation  of  the  joint  family,  as 
described  in  paragraph  8  of  the  written  statenjients  (^  ihe  def  en- 
dants  inF.  1268  (A.D.  1861).  If  not,  whether  the  suit  that  was 
instituted  by  Pokh  Narain  and  others  in  1868  against  Tundan 
Singh  and  the  decree  passed  thereon  had  the  effect  in  law  of 
creating  a  partition  between  the  several  members  of  the  family  P 
If  sOy  whether  there  was  subsequent  re-union  as  alleged  by  the 
plaintiffs?" 

The  Subordinate  Judge  came  to  the  conclusion  that  '^  on  the 
whole  *'  the  defence  of  partition  of  ancestral  property  between 
Tiluokdhari,  Pokh  Narain  and  Eam  Pershad  either  in  1861,  or 
after  delivery  of  possession  xmder  the  decree  in  the  suit  of  1868, 
was  not  established  either  by  satisfactory  oral   evidence  or  by 
documeutary  testimony;  that  'Hhe  theories  of  legal  severance 
and  of  re-union  set  up  respectively  by  the  defendants  and  plain- 
tiffs are  legal  fictions  concocted  on  a  mistaken  view  of  certain 
precedents  not  at  all  in  point  to  the  facta  of  this  case" ;  and  that 
^^  Tiluokdhari,  at  the  tiiyie  of  his  death,  was  separate  from  Pokh 
Narain,  Bam  Pershad  and  Bishun  Dyal  in  mess,  worship  and 
residence,  but  not  in  ancestral  property,  though  he  acquired  on 
his   (own)   account  certain  separate  property";  and  he  passed  a 
decree  in  conformity  with  these  findings. 

The  High  Court  agreed  with  the  Subordinate  Judge  in  hold- 
ing that  Tiluokdhari,  at  the  time  of  his  death,  was  separate  in 
food,  worship  and  residence  from. the  plaintiffs,  but  differed  from 
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him,  as  to  there  having  been  no  partition  of  estate.  Upon  a 
wioreful  and  exhaiftstive  review  of  &e  evidenoe,  the  learned  Judges 
were  ci  opinion  that  there  was  a  separation  in  1861,  when  the 
flharee  of  tiie  parties  must  have  been  ascertained,  and  that  there 
was  docomentary  evidence,  dating  as  far  back  as  1864,  in  which 
these  shares  were  specified  in  connection  with  purchases  of  prop- 
erty by  various  members  of  the  family  at  dates  anterior  to 
the  litigation  of  1868.  They  accordingly  diimiissed  the  plaintiffs* 
suit  with  costs. 

The  evidence  on  which  this  decision  was  based  was,  in  great 
part,  discredited  by  the  Subordinate  Judge  ;  and,  in  the  argu- 
ment before  their  Lordships,  great  stress  was  laid  upon  this 
circumstance.  When  different  conclusions  as  to  matters  of  fact 
are  formed  by  the  Courts  below,  there  is  always  more  or  less 
ground  for  damaging  criticism  of  the  evidence  of  witnesses  and  the 
genuineness  of  documents.  But  in  this^case  the  District  Judge  and 
the  High  Court  agree  that  as  regards  residence,  food  and  worship, 
the  family  hadiong  ceased  to  be  joint— the  only  point  of  difference 
being  as  to  partition  of  ancestral  property.  Upon  this  question 
their  Lc^dships  have  come  to  the  same  conclusion  as  the  High 
Court.  As  has  already  been  pointed  out,  the  result  of  the  litiga- 
tion of  1868  was  to  ascertain  the  shares  of  all  parties,  and 
although  there  was,  from  the  nature  of  the  property,  no  partition, 
by  metes  and  bounds^  there  was  undoubtedly  a  numerical  division, 
by  which  the  proportion  of  each  partner  in  the  holding  was  fixed. 
This  is  conclusively  shown  by  the  petitions  for  registration  under 
Bengal  Act  VII  of  1876,  of  which  a  great  number  are  on  the 
record.  The  petitioners  in  each  case  are  Pokh  Narain,  Tiluck- 
dhariy  and  Bam  Pershad  and  Bishun  Dyal ;  and  the  petitions  are 
aU  in  the  same  form  and  bear  the  same  date,  20th  April  1877. 
Under  the  heading  "Extent  of  Applicants'  Interest,"  the  share 
of  each  petitioner  is  separately  stated;  as  thus,  for  example,  in 
Exhibit  004  relating  to  mouza  Nehusa — 

As,  p. 

Pokh  Narain  Singh  ...  ...     3    4 

Tiluokdhari  Singh  ...  ...    8    4 

Bam  Pershad  Singh  and  Bishim  Dyal 

Singh  ...  ...  ...     3     4 
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*^Your  petitioners^  the  applicants,  were  in  possession  of  the 
PxRSHAD  share  in  this  mouza  jointlj  with  Babu  Tundan  Singh,  but  owing 
D.  to  disputes  your  petitioners,  the  applicants,  were  dispossessed. 
^^m.^^  Thereupon  your  petitioners  instituted  a  suit  for  recovery  of  three 
sahams  out  of  fiye  sahams,  and  your  petitioners  got  possession 
therein  under  a  decree  and  delivery  of  possession  given  by  the 
Court."  These  petitions  all  bear  the  signatures  of  the  parties, 
and  clearly  indicate  individual,  not  joint,  ownership,  under  the 
final  decree  in  the  suit  of  1868. 

In  order  to  get  rid  of  the  eflFect  of  these  petitions,  it  was 
suggested  that  the  shares  of  the  parties  were  entered  at  the  direc- 
tion of  the  registering  officer  with  a  view  to  the  imposition  of 
additional  stamp  duty,  but  this  suggestion  is  displaced  by  the 
terms  of  the  Act,  which  requires  (section  8  c)  that  the  *^  names 
and  addresses  of  the  proprietors,  managers  or  mortgagees  of  the 
estate,  with  the  character  and  extent  of  the  interest  of  each  pro* 
prietor,  manager  and  mortgagee"  must  be  entered  on  the 
register;  and  the  petitions,  therefcxre,  merely  comply  with  the 
requirements  of  the  Act. 

The  only  evidence  of  re-union  subsequent  to  the  dear  ack* 
nowledgment  of  separate  ownership  contained  in  these  petitions 
is  to  be  found  in  a  document  bearing  date  the  17th  September, 
1891,  two  months  before  Tiluckdhari's  death,  and  purporting  to 
be  signed  by  him,  in  which  an  absolutely  gratuitous  statement  is 
made  that  the  family  was  joint  The  High  Oourt  considered  that 
this  was  a  fabricated  document,  and  in  this  opinion  their  Lord* 
ships  concur.  It  was  supported  by  very  questionable  evidence, 
and  is  entirely  inconsistent  with  the  general  facts  oi  the  case. 

For  the  reasons  above  stated  their  Lordships  have  come  to  the 
oonolusion  that  Tiluckdhari  Singh  at  the  time  of  his  death  was 
not  a  member  of  an  undivided  BQndu  family,  and  they  will 
humbly  advise  His  Majesty  that  the  decree  of  the  High  Court 
ought  to  be  confirmed  and  this  appeal  dismissed.  The  appellants 
must  pay  the  respondents'  costs  of  this  appeal. 

Appeal  dismissed. 
Solicitors  for  the  appellants :  Waikins  8f  Lempriere. 
Solicitors  for  the  respondents :  T,  L*  Wikon  Sf  Co% 
J.  V.  w. 
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EAST  INDIAN   EAILWAT  COMPANY.* 

Xmdian  Mailwaj^  AH  (IXof  189Cf)  9.  7Z^S%tk   Note,  Form  B^lndiam  OotUrad 
Aei  (IZqfl872)  m.  151, 162,  lei—SaOway  Comfom^^Chodt,  lo9$  <^^BaiU§ 

A  fpacial  agreement,  known  M  "  Biik  Note,  Form  B,'*  saaotioned  hy  the 
Goremor  General  in  Cooncil  under  ••  72,  el.  (2)  of  the  Indian  Railwaya  Act, 
mheolTea  m  Bailway  Company  from  all  liAbility  for  lotr  of  goods  from  any  oanae 
whatw>eyer. 

The  Company  in  tneha  case  is  not  a  hailee  nnder  the  Indian  Conti'act  Aet« 

Bulb  granted  to  the  defendants,  the  East  Indian  Ballwaj  Com- 
pany, under  s.  25  of  the  ProTincial  Small  Cause  Courts 
Act 

The  plaintiff  despatched  at  Muzaff erpore  on  three  different 
dates  consignments  of  tins  of  ghee  for  transmission  to  Howrah 
and  Burdwan  through  the  Bengal  and  North-Western  Bailwaj 
and  the  East  Indian  Bailway.  When  consigning  the  goods,  the 
plaintiff  in  each  case  signed  an  agreement  known  as  ^^  Eisk  Note, 
Form  B/'  the  terms  of  which  are  set  out  in  the  judgment  of 
the  High  Court.  The  said  consignments  were  delivered  to  the 
consignees  at  Howrah  and  Burdwan  short  of  the  number  despatch* 
ed,  the  total  number  of  tins  deliyered  being  285  out  of  329  tins 
despatched,  44  tins  being  lost  in  transit.  Thereupon  the  plaintiff 
instituted  the  present  suit  for  compensation  for  loss  of  goods 
against  both  the  Bengal  and  North- Western  Bailwaj  Company 
and  the  East  Indian  Bailway  Company  in  the  Court  of  Small 
Causes  at  Tirhoot,  the  amount  claimed  being  Bs.  388. 

The  Lower  Court  dismissed  the  suit  as  against  the  Bengal  and 
North-Westem  Bailway  Company  on  the  ground  that  the  plaintiff 
had  not  preferred  any  claim  to  the  Company  as  required  by  law, 

•  CitU  Bole  No.  2499  of  1902. 
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but  decreed  the  Buit  against  the  East  IndiaiL  Railway  Company. 
It  held  that  the  Eisk  Notes  did  not  absolye  the  Railway  Com- 
pany from  all  liability  to  the  plaintiff,  that  the  position  of  the 
defendants  Company  was  that  of  a  bailee  tinder  ss.  151,  152 
and  161  of  the  Indian  Contraot  Act,  and  that  the  Bisk  Notes  could 
only  coyer  trifling  losses,  whereas  the  present  was  a  case  of  delib- 
erate pilfering. 

Babu  MahendfM  Nath  Bay  for  the  petitioners.  In  view  of  the 
Bisk  Notes  signed  by  the  plaintiff,  the  Lower  Court  should  have 
held  that  the  Company,  the  petitioners,  were  not  bailees  of  the 
goods  consigned,  but  that  they  were  absolved  from  all  liability 
for  loss  resulting  from  any  cause  whatsoever,  even  if  due  to 
criminal  misappropriation  by  the  servants  of  the  Railway  Com- 
pany. The  Risk  Notes  were  valid  documents,  authorised  by  b. 
72,  cl.  (2),  of  the  Indian  Railways  Act,  and  sanctioned  by  the 
Govemor-Gteneral  in  CounciL  See  Moheswar  Das  v.  Carter{l)^ 
Tippanna  v.  The  Southern  Maratha  Railway  Company  (2) ^ 
East  Indian  Bailway  Company  v.  Bunyad  Aii{S)y  and  Balaram 
Harichand  v.  The  Southern  Marhatta  Raihoay  Company{4). 

Dr.  Aehutosh  Mukherjee  (with  him  Babu  Jnanendra  Nath  Bose) 
for  the  opposite  party.  Under  s.  72  of  the  Indian  Railways  Act, 
a  special  agreement  can  only  limit  the  liability  of  the  Company, 
but  not  extinguish  it,  although,  no  doubt,  the  present  authori- 
ties are  against  this  view. 


CtsoBs  Aim  Hbvdsbbov  JJ.  The  subject-matter  of  this 
rule  is  a  decree  passed  by  the  Subordinate  Judge  of  MuzaflEer- 
pore,r  exercising  the  powers  of  a  Judge  of  the  Small  Cause  Court, 
against  the  East  Indian  Railway  Company,  for  compensation 
on  account  of  short  delivery  of  certain  goods  that  were  con- 
signed to  that  Company  at  MuaaflEerpore  for  despatch  to 
Buxdwan  and  Howrah. 

The  consignor,  at  the  time  that  the  said  goods  were  made 
over  to  the  Railway  Company  at  MuzafEerpore,  signed    what 


(1)  (1888)  I.  L.  EaO  Calc.  210. 

(2)  (1892)  I.  L.  E.  17  Bom.  417. 


(8)  ^1895)  I.L.B.18A11.48. 
(4)  (1894)  I.  L.  B.  19  Bom.  159. 
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i^  kno^ni  as  a  "  Risk  N(rf»  "  prescribed  by  the  Governor  Gteheral 
in  CoTinoil  under  section  72  of  the  Indian  ilailways  Act  (IX  <tf 
1890).  The  consignor  paid  a  special  reduced  rate,  instead  of 
the  ordinary  tarifiE  rate  chargeable  for  such  consignnienti  and 
he  agreed  as  follows  :«* 

"1,  the  undersigned,  do,  in  consideration  of  sach  lower  charge,  agree  and 
midertake  to  hold  the  said  Bailway  administration  and  all  other  Bailway  adminis- 
trations working  in  connection  therewith,  and  also  all  other  transport  agents  or 
carriers  employed  by  them  respectiyely,  over  whose  Bailwi^s  or  by  whose  trans- 
port agency  or  agencies,  the  said  goods  or  animals  may  be  cazried  in  transit  from 
-station  to  station,  harmless  and  free  from  aU  responstbility  for  any 

loss,  destruction  or  deterioration  of,  or  damage  to,  the  said  consignment  from  any 
canse  whatever  before,  daring  and  after  transit  oyer  the  sud  Bailway  or  other 
Biolway  lines  working  in  connection  therewith  or  by  any  other  transport  agency 
or  agencies  employed  by  them  respectirely  for  the  carriage  of  Ike  whole  or  any 
ptft  of  the  said  consignment." 

The  Railway  Company,  however,  were  not  in  a  position  to 
deliyer  to  the  consignee  the  whole  of  the  goods  that  were 
consigned  to  their  care,  and,  as  we  have  already  indicated^  the 
{Plaintiff,  the  consignor,  brought  a  suit  for  compensation  against 
the  Railway  Company  for  such  short  delivery  of  goods. 

The  Judge  of  the  Small  Cause  Court,  viewing  the  position 
of  the  Railway  Company  as  purely  one  of  a  bailee  under  the 
Indian  Contract  Act,  has  held  that,  in  the  absence  of  any  evidence 
on  the  part  of  the  Railway  Company  that  they  had  taken  in 
the  matter  of  these  goods  the  (ordinary  care,  which  a  bailee  is 
bound  to  take,  they  are  bound  to  make  good  to  the  plaintift 
all  loss  that  he  has  sustained  by  reason  of  the  short  delivery. 

The  section  of  the  Railways  Act,  which  bears  upon  this' matter, 
i&  section  72,  which  runs  as  follows : — 

(1)  "  The  responsibility  of  a  railway  administration  for  the 
loss,  destruction  or  deterioration  of  animals  or  goods  delivered  to 
the  administration  to  be  carried  by  railway  shall,  subject  to  the 
other  provisions  of  this  Act,  be  that  of  a  bailee  under  sections  151, 
162  and  161  of  the  Indian  Contract  Act,  1872. 

(2)  '^An  agreement  purporting  to  limit  that  responsibility 
shall,  in  so  far  as  it  purports  to  effect  such  limitation,  be  void 
unless  it  (a)  is  in  writing  signed  by  or  on  behaU  of  the  person 
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sending  or  deliyering  to  the  Bailway  adxnmstration  the  animals 
or  goods,  and  (()  is  otherwise  in  a  form  approved  by  the  Q-ovemor 
General  in  Council. 

(3)  ^^  Nothing  in  the  common  law  of  England  or  in  the  Car- 
riers Act,  1865,  regarding  the  responsibility  of  common  carriers 
with  respect  to  the  carriage  of  animals  or  goods,  shall  affect  the 
responsibility,  as  in  this  section  defined,  of  a  Bailway  administra- 
tion.'' 

No  doubt,  as  defined  in  the  first  portion  of  this  section,  the 
responsibility  of  the  Bailway  Company  is  that  of  a  bailee  under 
the  Indian  Contract  Act,  but  it  is  subject  to  the  other  provisions 
of  the  Act,  one  of  the  provisions  being  found  in  the  latter  part 
of  the  same  section ;  and  this  prescribes  that  an  agreement  purport- 
ing to  limit  that  responsibility,  namely,  the  responsibility  as 
specified  in  the  earlier  part  of  the  section,  shall  be  void,  unless  it 
is  in  writing  signed  by  the  consignor  and  is  in  the  form  prescribed 
by  the  Governor  General  in  Council. 

It  appears  to  us  that  the  Judge  of  the  Small  Cause  Court 
hardly  appreciated  the  bearing  and  relevancy  of  the  second  part 
of  section  72,  which  we  have  just  quoted.  As  already  stated,  the 
consignor  paid  a  special  reduced  rate  instead  of  the  ordinary  tariff 
rate  chargeable  for  the  consignment  in  question,  and  it  was  in 
<V)nsideration  of  his  being  allowed  to  pay  such  special  reduced 
rate  that  he  undertook  to  hold  the  Bailway  Company  harmless 
and  free  from  all;  responsibility  for  any  loss,  destruction, 
deterioration  or  damage  of  the  said  consignment.  The  Subor- 
dinate Judge  seems  to  think  that  this  simply  limits  the 
responsibility  of  the  Company,  and  does  not  altogether  do  away 
-with  their  responsibility,  and  that  it  applies  to  the  case  of  a 
partial  loss  or  partial  destruction  of  the  goods ;  but  we  are  unskble 
to  take  the  same  view. 

The  question  raised  in  this  rule  seems  to  have  been  considered 
on  several  occasions  both  by  this  Court  and  by  the  Allahabad 
and  Bombay  High  Courts.  In  the  case  of  Mohesioar  Das  v« 
OaHeri})^  which  was  a  case  governed  by  the  old  Bailway  Act 
(IV  of  1879),  but  which  in  section  10  contained  provisions  very 

(1)  (issa)  I.  L.  R.  10  Cidc.  219. 
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ainiilar  to  thoee  thai  are  to  be  found  in  section  72  of  the  present 
Aoty  this  Oonrt  held  that  the  Railway  Oompanj  could  not  be 
held  liable  to  account  to  the  consignee  for  any  loss  from  any 
cause  whateyer  during  the  whole  time  that  the  goods  were 
under  their  charge,  inasmuch  as  the  plaintiff  had  entered 
into  a  special  contract  to  hold  them  harmless.  This  case  seems 
to  have  been  followed  in  ;the  case  of  the  Sasf  Indian  BaUway 
Company  v.  Bunyad  Ali{l).  The  learned  Judges  there  had 
to  consider  the  provisions  of  section  72  of  Act  IX  of  1890» 
and  thej  held  that  the  contract  embodied  in  the  Bisk  Note 
before  them  was  a  valid  and  legal  contract,  within  the  terms  of 
section  72  of  the  Act.  Similarly,  in  Ttppanna  v.  The  Southern 
Maratha  Baihcay  Compmnyi^)^  which  was  a  case  of  short  delivery 
of  goods,  the  learned  Judges  held  that  the  contract  as  embodied 
in  the  Bisk  Note  was  such  as  absolved  the  Bailway  Company 
from  all  liability  to  make  good  to  the  consignee  any  loss  that 
might  have  been  occasioned  by  reason  of  the  short  delivery 
of  goods.  The  same  principle  was  afiBrmed  in  the  case  of 
Bakaram  Haricfhand-^.  The  Southern  Marhatta  Railway  Company (Sy 

In  this  view  of  the  matter,  we  are  clearly  of  opinion  that 
the  decree  passed  by  the  Judge  of  the  Small  Cause  Court  against 
the  East  Indian  Bailway  Company  is  wrong  in  law,  and 
ought  to  be  set  aside.  The  rule  is  accordingly  made  absolute 
with  costs. 


1902 


TOOITTA 

Rax. 

EkST 

RULWAT 
COMPAVr. 


M.  N.  B. 


Bub  made  abeoMe, 


(1)  (1895)  I.  L.  B.  18  AIL  42.  (2)  (1892)  L  L.  B.  17  Bom.  417. 

(8)  (1894)  I.  L.  B.  19  Bom.  169. 
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1908  EOSHtJN  LALL 

January  14.  f>, 

EAM  LALL  MULLIOK.* 

Chamher§^Civa  Froetdure   Code  {Act  XIV  of  1882)  $».  295^  SlOA-^Sah  in 
execution-— Jud^metU-dehtor,  depoeit  hy—JStateahle  dietrihutioh. 

Soction  295  of  the  Civil  Procedure  Code  doei  not  apply  to  a  de^iosit  mad^'hjt 
a  Judgment-debtor  ander  s.  dlOA  of  the  Code. 

The  Words  "  for  payment  to  the  decree- holder "  in  ■.  810 A  mean  that  the 
decree-holder  is  the  person  solely  entitled  to  the  money  paid  into  Conrt. 

Sari  Sundari  Datya  v.  Skashi  JBala  JDajya(l)  and  JBihari  Loll  Paul  r. 
Gopal  Lai  Seal{;SS)  followed. 

Application  in  Chambers  on  Registrar's  summons  by  the 
plaintifE  Eoshun  Lall. 

On  the  25th  of  March  1901,  the  plaintifE  Eoshun  Lall 
obtained  a  decree  against  the  defendants  Eam  Lall  Mullick  and 
others  for  the  sum  of  Es.  10,761-10-9  with  costs,  which  amounted 
to  Es.  1,759-7. 

He  received  from  the  defendants  the  said  sum  (rf 
Es.  10,761-10-9  and  a  sum  of  Es.  1,019-0-6  in  part  payment  of 
the  taxed  costs,  leaving  a  balance  of  Es.  740-6-6.  For  the  reciovery 
of  this  amount  the  plauitifl  had  the  defendants'  one-sixth  share 
of  the  premises  No.  67  Sovaram  Bysack's  First  Lane,  in  the 
town  of  Calcutta,  attached  and  sold  by  the  Sheriff  of  Calcutta. 
After  the  sale  the  defendants  applied  under  s.  3 10 A  of  the  Ci^il 
Procedure  Code  to  have  the  sale  set  aside  on  depositing  in  Court  a 
sum  equal  to  five  per  centum  of  the  purchase-money  and  the 
amount  specified  in  the  proclamation  of  sale  as  required  by  the 
section.  The  defendants'  application  was  granted.  Prior  to  the 
realization  in  the  manner  aforesaid  of  this  amount  from  the 
defendants,  several  applications  for  execution  of  decrees  for  money 

•  Original  Civil  Suit  No.  789  of  1900. 
(1)  (189e)  1  C.  Vr.  N.  196.  (2)  (1897)  1  C.  W.  N.  696. 
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against  them  had  been  made  to  this  Conrt.  The  phdntifl  senred 
a  Begistrar^s  sanunons  om  all  these  judgment-oreditore  and  applied 
before  the  Judge  sitting  in  chambers  for  payment  to  him  of  the 
amonnt  deposited  by  the  defendants  as  aforesaid. 

Some  of  the  judgment-creditors  contended  that,  under  the  pro- 
visions of  s,  295  of  the  Civil  Procedure  Code,  th^  were  entitled 
to  a  rateable  distribution  of  the  assets  reedized. 

Mr.  Smha  for  the  plaintiff.  The  money  was  deposited  under 
8.  310A  of  the  Civil  Procedure  Code  for  payment  to  my  dient, 
the  decree-holder,  and  to  him  only.  It  was  a  voluntary  payment 
and  not  assets  realized  by  sale  or  otherwise  in  execution  of  decree. 
I  rely  upon  Hart  Sundari  Dasya  v.  Shaahi  Bala  Dait/a{l)  and 
BiAari  Lall  Paul  v.  Gopal  Lai  Seal{2). 

Mr.  Knight  for  Gt)lam  Nabi,  one  of  the  judgment-creditors. 
The  monies  in  Court  are  assets  realized  in  execution  of  a  decree, 
and  all  the  judgment-creditors,  who  have  applied  for  execution 
of  their  decrees,  are  entitled  to  a  rateable  distribution. 

Mr.  Kinney  and  Mr.  Q.  C.  Dey^  Attorneys  on  behalf  of  two 
other  creditors,  supported  Mr.  Knight's  contention. 


loot 


RosKim 

9. 

RaitLaxa 


SaIbM  J.  I  think  I  must  hold  that  the  language  of  section 
810A  of  the  Code  is  too  precise  to  enable  me  to  give  effect  to 
the  arguments  based  upon  the  apparent  conflict  between  sections 
295  and  310A  as  to  rights  of  judgment-creditors,  who  have 
applied  for  rateable  distribution,  and  I  think  I  must  adopt  the 
construction  which  has  been  placed  upon  section  310A  by  the 
oases  of  Eari  Sundari  Dasya  v.  Shaahi  Bala  Da8ya{l)  and  of 
Bikari  Lall  Paul  y.  Oopal  L%1  Seal{2).  The  hardship  of  such 
a  construction  is  not  so  great  upon  other  creditors  as  it  might 
seem  at  first  sight,  because  the  attachment  of  the  property  by 
these  creditors  would,  on  the  sale  being  set  aside,  still  hold  good 
and  there  would  seem  to  be  nothing  to  prevent  any  of  the 
judgment-creditors,  who  have  attached,  from  proceeding  to  bring 
the  property  to  a  fresh  sale  under  his  attachment.    I  think  the 


(1)  (1896)  1  C.  W.  N.  196. 


(2)  (1897)  1  C.  W.  N.  695. 


Digitized  by 


Google 


264  CALCUTTA  SERIES.  [VOL.  XXX. 

1908  words  ^^for  payment  to  the  deoree-holder"  must  mean  that  he  is 

BoBvuv  ^^^  person  solely  entitled  to  the  money,  which  has  been  paid  into 

^"  Court.    The  applicant  may  have  his  costs  of  the  application  and 

Rak  Lall  add  them  to  his  claim,  and  as  regards  the  other  creditors,  who  have 

^"^^^  appeared,  they  may  also  add  their  costs  to  their  respectiye  claims. 

Sau  J.  I  certify  for  Counsel. 

Attorney  for  the  plaintiff:  8.  K.  Deb. 

Attorneys  for  the  judgment-creditors:  Oolam  Nabi^  K.  N. 
Mater. 

S.  C.  B» 
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1903 


MOHENDRA  NATH  MOOKEEJEB  2>^.  ioT  w, 

17, 18, 19. 

r. 
KAII  PROSHAD  JOHURI  * 

tract  Aift  (IX  of  1872)  $.  2O8—Sp0eifle  Belief  Aet   (I  <^  1877)   $.  2$,  d, 
(hj — Speeiflo  performance  ^  contract. 

A  henamthr,  as  gacb,  is  not  entitled  to  maintain  a  rait  fof  recoverj  of  poseenion 
of  immoveable  property,  of  which  he  ie  a  mere  benamdar. 

Sari  Oobind  Adkiiari  y.  Akkoy  Knntar  MoxuwuUtr(X)  affirmed. 

Bkola  Ferehad  t.  Bam  Lal(2)  and  Bavji  Appaji  Kuliami  v.  Makadev 
Bapnji  KMliarni(S)  distingaished. 

JSfand  KUhare  ZalY.  Ahmad  Ata(/i)  md  Tad  Bam  r.  Umrao  ait^h(i)  dia- 
•ented  f  rom- 

If  the  authority  of  the  agent  to  admit  execatioD  of  a  document  is  reyoked 
before  registration,  bat  sach  revocation  is  not  known  either  to  the  grantee  of  the 
document  or  the  registering  officer,  the  document  is  not  invalidated,  although  it  is 
legistered  by  the  agent  after  thj  revocation  of  his  authority. 

Mv^ibnmdeea  v.  Ahdnr  BakimijS)  distinguished. 

G  executed  a  manrati  lease  in  favour  of  J  and  stipulated  that  J  was  to  defray 
costs  of  litigation  for  redeeming  the  property  under  lease  and  that,  if  he 
succeeded  in  redeeming  it,  he  was  to  obtain  possesnon  of  it  and  was  to  pay  rent  to 
Q  from  the  date  of  such  possession. 

Seld,  that  such  a  document  could  not  transfer  the  property  leased,  but  was  only 
a  contract  to  be  performed  in  future  and  upon  the  happening  of  a  contingency. 

Bajak  Sakih  Ferklad  8ein  v.  Doorga  Fereand  Tewarree(7)  and  Banee  Blda 
Soondree  Daeeeah  v.  leenr  Chnnder  Ihtti{JS)  referred  to. 

Where  the  personal  quality  of  the  party,  with  whom  a  contract  is  made, 
is  a  material  ingredient  in  the  contract,  the  right  to  enforce  specific  perform* 
aace  ceases  upon  the  death  of  the  person,  with  whom  the  contract  is  made,  aad 
cannot  be  claimed  by  his  legal  representative. 

*  Appeal  from  Original  Decree  No.  876  of  1899  agidnst  the  decree  of  Earuma 
Das  Bose,  Subordinate  Judge  of  24.Parganas,  dated  August,  8(>th,  1899. 

(1)  (1889)  I.  L.  R.  16  Calc.  864.  (6)  (1899)  I.  L.  R.  21  All.  880. 

(2)  (1886)  L  L.  R.  24  Calc.  84.  (6)  O^Od)  I.  L  R.  28  AU.  288. 
(8)  (1897)  I.  L.  R.  22  Bom.  672.                  (7)  (1869)  12  If.  I.  A.  286. 

(4)  (1896)  I.  L.  S.  18  All.  69.  (8)  (1872)  11  B.L.  R.  86. 
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1902  ^'  ^^°^  ^®  nature  of  the  contract  it  is  not  intended   that  A,  the  contracting 

wv^  party,  ihoold  fnrther  call  upon  B,  with  whom  the  contraet    is  made,  to  per- 

N*''^*^  form  his  part    of  the  contract,    the    right  to  enforce  the  q>ecific  performance 

MooKBBJBH  ^^   ^®    contract  is    lost    by    B  by    reason  of  delay  and  laches  in  performing 

«•  his  part  of  the    contract,  although   time  is  not  mentioned  in  the  contract  as  the 

Peoshad  «"«^<^«  <»^  ^*- 


JOHUBJ. 


Appeal  by  the  plaintiff  Mohendra  Nath  Mookerjee. 

This  appeal  arose  out  of  an  action  for  declaration  of  title  to 
immoveable  property.  The  allegation  of  the  plaintiff  was  that 
the  property  in  suit  belonged  to  Ghinga  Bahu  Debi,  deceaeed; 
that,  during  her  life-time,  she  borrowed  Rs.  26,000  from  the 
defendants  4,  6  and  6  on  a  mortgage  of  the  said  property ;  that 
in  1864  the  mortgagees  foreclosed  the  mortgage  and  obtained 
possession  of  the  property;  that  there  were  illegalities  in  the 
foreclosure  proceedings;  that  Ghinga  Bahu  Debi  contemplated 
a  regular  suit  to  redeem  the  property ;  that,  being  in  want  of  funds, 
she  on  the  23rd  July  1879  executed  a  maurast  mukurari  lease  of  the 
property  in  favour  of  Jogeswar  Bose,  who,  under  the  terms  of 
this  lease,  was  to  defray  all  the  expenses  of  litigation  for  redeem- 
ing the  property,  and  who,  if  he  succeeded  in  redeeming  it,  was 
to  obtain  possession  of  it  and  was  to  pay  rent  to  Ghinga  Bahu 
from  the  date  of  such  possession,  that  being  the  sole  consid- 
eration for  the  lease;  that  Jogeswar  Bose  then  obtained  on 
payment  of  Ss.  1,200  a  deed  of  relinquishment  from  Kissen 
Pershad  Eora,  the  reversionary  heir  of  Gunga  Bahu  Debi'a 
husband,  and  on  the  2nd  April  1880,  he  entered  into  an  ekrar'- 
namah  with  Chunnamal,  the  fether  of  defendant  No.  3,  in  which 
it  was  stipulated  that  Chunnamal  should  pay  all  the  expenses 
of  the  contemplated  redemption  suit,  and  in  return  would  receive 
from  Jogeswar  a  two-third  share  in  the  maurasi  tenure ;  that  upon 
the  death  of  Jogeswar  Bose  and  his  son  Poresh  Nath  Bose,  his 
estate  having  devolved  upon  his  minor  grandsons  and  Ohunna- 
mal  having  also  died,  the  defendant  No.  3,  with  the  intention  of 
defrauding  the  said  minors,  instituted  suit  No.  93  of  1888  for  the 
redemption  of  the  aforesaid  mortgage  and  induced  Ghinga  Bahu 
Debi  to  execute  a  maurasi  mukurari  lease  similar  to  that  which 
Jogeswar  Bose  had  obtained  from  her;  that  the  pltdntiff 
purchased  in  1897  from  the  heirs  of  Jogeswar  Bose  their  one-third 
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alwre  in  the  lease  of  the  3id  July  1879  exeoated  by  Ganga  Baha       1902 
Debi  in  fwrour  of  Jogeswar  Bose;  that  as  euoh,  he  (the  plaintiff)   mohiwdia 
▼fts  entitled  to  all  the  righta  in  the  said  lease;  that  the  subse-       ^ath 
quant  loa^  in  favour  of  defendant  No.  8  was  invalid;  that  the      ^«. 
plaintiff  WW  entitled  to  be  substituted  in  place  of  the  defendant     p^Jj^ 
No.  3  i|L  suit  No.  93  of  1888;  and  that  he  (the  pluntiff)  was     Joritai. 
eptitled  to  reoover  possession  in  maurcm  right  of  the  property  in 
dispute ;  or,  in  the  alternative,  that  he  wa^  entitled  to  poasessicm 
of  a  one-third  share  of  the  said  property. 

The  isuit  was  principally  resisted  by  defendant  No.  3,  and  the 
defence  inter  alia  was  that  the  plaintiff  was  a  benamdar  of  the 
defendants  Nc^.  4,  5  and  6,  and  was  not  entitled  to  maintain  the 
^i;  that  the  authority  of  the  agent  appointed  to  admit  exe- 
cution of  the  lease  of  the  23rd  July  1879  had  been  revoked 
before  the  registration  of  that  document ;  that  the  lease  of  the  23rd 
July  1879  did  not  transfer  to  the  lessee  the  property,  which  it  pur- 
ported to  lease  and  was  only  in  the  nature  of  a  contract 
to  grant  a  lease ;  that  the  contract  being  of  a  personal  nature, 
its  specific  performance  could  not  be  claimed  by  the  represen- 
tc^tive  in  interest  of  the  grantee  ;  that  the  right  to  enforce 
specific  performance,  if  it  existed,  was  lost  by  reason  of  the 
erantee  and  his  representative  not  having  done  anything  to 
perform  their  part  of  the  contract  ;  that  the  alternative  relief 
claimed  was  inconsistent  with  the  main  relief,  and  that  the  ekrar^ 
namah   of    Chunnamal  was    not  admissible  in  evidence* 

The  learned  Subordinate  Judge  of  24-Pargana8,  Babu  Karuna 
Das  Bose,  dismissed  the  suit  on  the  ground  that  the  suit  did  not 
lie,  ^d  that  the  lease  of  defendant  No.  3  superseded  Jogeswar's 
lease. 

Dr.  Bash  Beh^ry  Ohoth  and  Babu  Bussuni  Kumar  Bose  for 
the  appellant. 

Br.  Ashu'osh  Mookerjee  BXid  Babu  Sarai  Chandra  Boy  Cho^dhry 
for  the  respondent. 

BAiniBjBa  AVD  ChzBY  JJ.  This  appeal  arises  out  of  ^ 
suit  brought  by  the  plaintiff  appellant  for  a  declaration  that 
the  plaintifE  was  entitled  to  all  the  rights  in  the  lease  dated  the 
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1902       23rd  July  1879  executed  by  the  late  Ghinga  Bahu  DeU ;  that  the 

MoHBKBSA  subeequent  lease   in  favour  of  the  defendant  No.   3  was  invalid ; 

Kat9       that  the  plaintiff  was  entitled  to  be  substituted  in  place  of  the 

V.         defendant  No.  3  in  suit  No.  93  of  1888 ;  and  that  the  plaintiff 

Pbobhad    ^^  entitled  to  recover  possession  in  maurasi  right  of  a  twelve 

JoHQsi.     annas  share  of  Lot  Manirtat  and  mesne  profits  in  respect  of  the 

same,  or  in  the  alternative    that    the  plaintiff  was   entitled  to 

possession  of  a  one-third  share  of  the  said  property. 

The  main  allegations  upon  which  the  suit  is  based  are, 
that  Gtinga  Bahu  Debi  was  owner  of  a  twelve  annas  share  of 
Lot  Manirtat,  which  was  mortgaged  to  the  defendants  Nos.  4  to 
6 ;  that  with  a  view  to  redeem  the  said  property  she  granted 
to  Jogeswar  Bose  on  the  23rd  July  1879  a  imurasi  mukarari 
lease  in  respect  of  the  same,  stipulating  with  Jogeswar  Bose  that 
she  should  institute  a  suit  with  the  help  of  Jogeswar  Bose  for  re- 
demption of  the  property,  and  that  upon  possession  being 
recovered  Jogeswar  Bose  should  hold  it  in  maurasi  right  upon  pay- 
ment-of  a  certain  rent;  thai  Jogeswar  Bose  then  obtained  on 
payment  of  Bs.  1,200  a  deed  of  relinquishment  from  Eissen 
Fershad  Bora,  the  reversionary  heir  of  Ghmga  Bahu  Debi's 
husband;  that  subsequently  on  the  2nd  April  1880  Chunnamid, 
the  father  of  the  defendant  No.  3,  and  Jogeswar  Bose  entered  into 
an  ekrarnamahf  in  which  it  was  stipulated  that  Ghunnamal 
should  bear  the  costs  to  be  incurred  in  the  contemplated  redemp- 
tion suit  and  in  return  obtain  from  Jogeswar  Bose  a  two-thirds 
share  in  the  maurasi  tenure ;  that  upon  the  death  of  Jogeswar 
Bose  and  his  son,  Poresh  Nath  Bose,  his  estate  having  devolved 
upon  his  minor  grandsons,  and  Chunnamal,  having  also  died, 
the  defendant  No.  3,  with  the  intention  of  defrauding  the  said 
minors,  instituted  suit  No.  93  of  1888  for  the  redemption  of  the 
aforesaid  mortgage  and  induced  Qanga  Bahu  Debi  to  execute  in 
his  favour  a  m^urasi  mukarari  pattah ;  that  the  said  pottah  waa 
invalid ;  and  that  the  plaintiff  as  purchaser  from  the  surviving 
minor  sons  and  the  widow  of  Poresh  Nath  Bose,  the  son  of 
Jogeswar  Bose,  in  whom  the  rights  under  the  poUah  of  3rd 
July  1879  had  become  vested,  was  entitled  to  these  rights,  and 
this  suit  was  instituted  by  him  to  obtain  the  reliefs  mentioned 
at  the  outset. 
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The  suit  was  brought  against  the  defendant  No.  3  as  principal        1902 
defendant ;  the  first  defendant  was  made  a  party  as  claiming  to  be   mohbndba 
the  heir  of  Qunra  Bahu  Debi's  husband :  the  second  defendant       Nath 

,  MOOSBBJBB 

was  made  a  party  as  deyisee  under  the  will  of  Ganga  Bahu  Debi ;         «. 
and  the  defendants  Nos.  4  to  6  were  made  parties  as  mortgagees,     pbobhad 
or  the  representatives  of  the  mortgagees,  to  whom  Lot  Manirtat  had     ^ouvm, 
been  mortgaged.    We  may  here  observe  that    it  having  been 
found  in  a  previous  litigation  that  Lot  Manirtat  was  the  etridhan 
of  Qtinga  Bahu  Debi,  the  first  defendant   Eam   Chand  was  not  a 
material  party  to  the  suit,   nor  is  there  any   contest  with  the 
second  defendant,  Shama  Bibi,  now  in   this  appeal,   although   in 
the  Court  below  she  disputed  the  plaintifE's  title. 

For  the  purposes  of  this  appeal  the  defence  that  is  necessary 
to  be  considered  is  that  of  defendant  No.  3.  Shortly  stated,  it  was 
to  the  following  effect— that  the  lease  relied  upon  by  the  plaintiff 
did  not  effect  any  transfer  of  the  property  leased,  but  was  only  an 
agreement  to  give  a  lease,  and  the  plaintiff's  predecessors  not 
having  performed  their  part  of  the  contract,  the  plaintiff  is  not 
entitled  to  enforce  his  rights  under  it ;  that  the  ekrarnamah  of 
Chxmnamal  relied  upon  by  the  plaintiff  is  not  genuine,  and 
the  plaintiff  is  not  entitled  to  any  relief  under  it ;  that  the  lease  in 
favour  of  the  answering  defendant  was  valid  and  binding ;  and 
that  the  plaintiff  was  only  a  betiamdar  of  the  defendants  Nos.  4,  5, 
and  6,  and  was  not  entitled  to  maintain  the  suit. 

The  Court  below  has  held  that  the  plaintiff  was  only  a 
henamdar  of  the  defendants  Nos.  4,  5,  and  6 ;  that  the  lease 
upon  which  the  plaintiff  based  his  title  was  not  a  lease,  but  merely 
a  contract  to  grant  a  lease ;  that  the  authority  under  which  that 
lease  was  registered  having  been  revoked  before  the  regis- 
tration of  the  document,  it  became  inoperative,  and  that  the 
plaintiff  was  not  entitled  to  any  relief  under  that  contract,  neither 
he  nor  his  predecessors-in-interest  having  done  anything  to  fulfil 
their  part  of  the  contract.  The  Court  below  has  further  found 
that  the  plaintiff  was  not  entitled  to  any  relief  in  the  alternative 
under  the  ekrarnamah  of  Chunnamal,  as  it  was  not  a  registered 
document  and  could  not  be  operative  in  creating  an  interest  in 
land.  -And  it  has  accordingly  dismissed  the  plaintiffs'  suit  and 
made  the  plaintiffs  and  the  defendants  Nos.  4  to  6,  whose  henamdar 
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1902  it  haa  found  the  plamtifi  to  be,  jomtlj  liable  for  the  cofits  of  the 

Mo^DBA  other  defendants. 
Kath  Against  this  deoision  of  the  Court  below  the  plaintiCE  has 

«.  preferred  appeal  No.  375  of  1899,  and  the  defendants  Noe.  4  to  6 

PflosaAD  ^^®  preferred  aj^peal  No.  377  of  1899. 
JoHUBi.  -yfQ  siigji  take  up  the  two  appeals  separately. 

Appeal  No.  376  of  1899. 

In  this  appeal  it  is  contended  for  the  appellants  (1)  that 
the  Court  below  is  wrong  in  holding  upon  the  evidence  that 
the  plaintiff  was  the  benamdar  of  the  defendants  Nos.  4  to 
6;  (2)  that  eyen  if  the  plainti£E  was  the  benamdar  of  the 
defendants  Nos.  4  to  6,  the  Court  below  is  wrong  in  holding  that 
he  was  not  entitled  to  maintain  this  suit ;  (3)  that  the  Court  below 
is  wrong  in  holding  that  the  powers  of  the  agent  appointed  to 
admit  execution  of  the  lease  before  the  Registrar  had  been 
revoked  and  that  the  lease  has  consequently  become  inoperative ; 
(4)  that  the  Court  below  is  wrong  in  holding  that  the  lease  did 
not  transfer  any  immovable  property,  but  merely  amounted  to 
a  contract  to  grant  a  lease ;  (5)  that  the  Court  below  is  wrong 
in  holding  that  the  plaintiff  was  not  entitled  to  obtain  speoifie 
performance  by  reason  of  the  laches  of  his  predecessors-in-interest ; 
(6)  that  the  Court  below  is  wrong  in  holding  that  the  ekrar- 
namah  of  Chunnamal  was  inadmissible  in  evidence  and  inoper- 
ative upon  the  question  of  the  alternative  relief  claimed  by  the 
plaintiff. 

On  the  other  hand,  it  is  argued  for  the  respondent,  the 
defendant  No.  3,  that  not  only  is  the  Court  below  -right  in  its 
judgment,  so  far  as  that  judgment  goes,  but  that  the  judgment 
may  be  further  supported  on  three  additional  grounds,  (1)  th«t 
the  contract  of  Jogeewar  Bose  was  of  a  personal  nature,  and  that 
the  right  to  enforce  specific  performance  did  not  pass  to  his  he^ 
or  assignee ;  (2)  that  the  alternative  relief  was  inconsistent  with 
the  main  daim  put  forward  by  the  plaintiff;  (3)  that  the  plaintiff 
has  not  acquired  any  right  to  this  alternative  relief  under  the  deed 
of  sale  propounded  by  him. 

The  case  has  been  very  fully  and  ably  argued  before  us  on  both 
sides.  The  points  that  arise  for  determination  upon  tihe  conten- 
tions urged  are  (1)  whether,  as  a  matter  of  fact,  the  plaintiff  is  a 
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benamiar  xd  the  defendants  Noe«  4  to  6;  (2)  if  that  is  so,  whether,       190S 
as  a  matter  of  law,  the  plaintifi  is  entitled  to  maintain  this  suit ;  h ohikdba 
(3)  whether  the  authoritj  of  the  agent  appointed  to  admit  ezeon-  ^  ^^^' 
tion  of  the  lease  of  the  23rd  Jvlj  1879  had  been  revoked  before         «. 
the  registration  of  that  doooinent,  and  if  so,  what  was  the  effect    pboI^id 
<rf  such  rerooation;  (4)  was  the  lease  of  the  23rd  July  1879     ^^"'^'• 
operative  in  transferring  to  &e  lessee  the  property,  whioh  it  pur- 
ported to  leaseP  of  was  it  only  in  the  nature  of  a  contract  to 
grant  a  lease?  (6)  If  it  was  of  the  latter  sort,  oould  the  right  to 
enf <»roe  spedflo  performance  be  daimed  by  the  representative  in 
interest  of  the  granteeP  or  was  suoh  right  claimable  only  by  the 
person,  with  whom  the  contract  was  madeP  (6)  Even  if  the  right 
to  obtain  spedflo  performance  could  be  daimed  by  the  legal 
r^resentative  of  the  party  with  whom  the  contract  was  made, 
was  not  such  right  lost   by   reason   of   the   grantee   and   his 
representative  not  having  done  anytiiing  to  perform  their  part 
of  the  oontractP  (7)  whether  the  alternative  relief  daimed  was 
inconsistent  with  the  main  rdief ;  (8)  whether  the  plaintiff  was, 
under  the  kobaky  upon  which  the  suit  is  based,  entitled  to  the 
alternative  relief ;  and  (9)  whether  the  ekrarnamah  of  Ohunna- 
mal  was  admissible  in  evidence  in  support  of  the  daim  for  alter- 
native rdief,  and  whether  the  plaintiff  was  entitled  to  any  such 
relief. 

Upon  the  first  point  the  evidence  has  been  placed  before  us 
and  we  fed  bound  to  say  that  not  only  is  it  wholly  insuffident 
to  prove  that  the  plaintiff  was  a  henamdar  lot  the  defendants 
Nos.  4  to  6,  but  it  is  insuffident  even  to  raise  any  reasonable 
suspidon  that  he  was  a  henamdar.  In  this  view  of  the  case  it  is 
unnecessaiy  to  oondder  the  second  point;  but  as  the  contention 
has  beea  rtused  by  the  learned  vakil  for  the  appellant  that  the 
decision  of  this  Court  in  the  case  of  Hari  Oobind  Adhikary  v. 
Akhoy  Kumar  Jfo«eimdbr(l),  to  which  I  was  a  party  and  whioh  may 
be  dted  in  support  of  the  view  that  a  henamdar  cannot  maintain 
a  suit  for  possesdon,  is  based  upon  an  erroneous  view  of  certain 
observations  of  the  Judicial  Committee  in  the  case  of  Oopee 
Emt  Oosain  v.  Ounga  Pereaud  Oo$am(2),  1  take  this  oppor- 
tunity to  oorreot  fliat  error,  and  to  show  that,  notwithstanding 

a)  (1^69)  1.  L.  R.  16C«1«.M4.  («)  (1864)  S  M.  I.  A.  SS. 
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1903  the  error  pointed  out,  the  conclusion  arrived  at  in  that  case  is 
MoHENDBA  o^'rreot.  In  my  judgment  in  that  case  I  said:  "As  pointed 
Nath  out  by  the  Judicial  Committee  in  the  case  of  Oopee  Krist 
V.  Gosatn  v.  Gtunga  Fersaud  Go8am{l)y  a  distinction  has  sometimes 
Pboshad  ^®^^  made  between  suits  upon  bonds  by  benamdars  and  suits  for 
JoHXTBi.  recovery  of  land  upon  titte,  and  in  this  latter  class  of  cases  it 
has  alway  been  held  that  a  benamdar  is  not  entitled  to  maintain 
the  suit."  The  passage  in  the  judgment  of  the  Judicial 
Oommittee  is  that  at  page  72  of  vol.  YI  of  Moore's  Indian  Appeals, 
where  reference  is  made  to  Mr.  Justice  Hyde's  notes  from 
Morton's  Decision,  page  249.  We  referred  to  the  passage  sec- 
ond-hand without  referring  to  Morton's  Decisions.  I  now  find 
on  reference  to  the  note  in  Morton's  Decisions  that  the  view 
I  then  took  was  not  correct,  and  that  the  view  taken  by  the 
Supreme  Court  was  that  in  cases  of  dispute  about  land  the 
benamdar^  that  is,  the  party  in  whose  name  the  title-deed  was, 
was  entitled  to  maintain  a  suit.  But  although  that  was  so 
that  was  in  accordance  with  the  practice  of  the  Supreme  Court, 
in  which  the  distinction  between  legal  title  and  equitable  title 
was  a  well-recognised  distinction  then.  We  do  not,  however, 
think  that  that  would  affect  the  correctness  of  the  decision  in 
the  case  of  Hari  Oohind  Adhikary  v.  Akhoy  Kumar  Mvzumdar{2). 
In  the  mofussil,  and  I  should  say  generally  in  the  Courts  of 
this  country,  the  benamdar  is  treated  merely  as  a  person  in 
whose  name  any  property  stands,  without  his  having  any  legal 
or  equitable  title  in  the  same.  That  being  so,  there  is  no  reason 
for  holding  that  a  benamdar  is  entitled  to  maintain  a  suit.  Of 
course,  where  a  suit  has  been  allowed  to  be  brought  by  a  benamdar^ 
the  decree  in  such  suit  has  been  held  to  be  binding  on  the  beneficial 
owner.  That  is  a  very  different  thing  from  holding  that  a 
benamdar  as  such  is  entitled  to  maintain  a  suit  for  recovery  of 
possession  of  property,  of  which  he  is  merely  a  benamdar.  Although 
some  of  the  inconveniences  arising  from  o,  benamdar  being  per- 
mitted to  sue  may  be  met,  that  is  no  reason  why  a  person  who  has 
no  right  to  any  property  shoidd  be  held  entitled  to  maintain 
a  suit  for  recovery  of  the  same.  The  reason  for  the  decision  in 
the  case  of  Hari  Oobind  Adhikary  v.  Akhoy  Kumar  Mostumdar{2) 

(1)  (1854)  6  M.  I.  A.  63.  (2)  (1889)  I,  L.  R.  16  Cftlc.  m^. 


Digitized  by 


Google 


MOOKEBJBB 
V. 


VOL.  XXX.]  CALCUTTA    SERIES.  273 

remains  unshaken,  although  one  of  the  authorities  cited  in  1902 
support  of  the  view  happens  not  to  he  an  authority  in  favour  mo^^^^j^ 
of  that  view.  There  is  no  douht  some  conflict,  more  apparent  than  Nath 
real,  in  the  decisions  of  this  Court  on  this  point.  The  cases  of 
Prosunno  Coomar  Boy  Chowdhry  v.  Oaoroo  Churn  8ein(}) ^  Fuseelun  p^"^'^ 
Beebee  v.  Omdah  Beebee{2)^  Issur  Chunder  DuH  v.  Oopal  Chunder  Johubi. 
Da8{2)  and  Baroda  Sundari  Ohose  v.  Dino  Bandhu  irXaw(4),  besides 
the  case  of  Rari  Oohind  Adhikary  v.  Akhoy  Eoomar  Mozumdar{5)^ 
are  in  favour  of  the  view  we  take,  whilst  the  case  of  Bam  Bhurosee 
Singh  v.  Bissesser  Narain  Mahaia{%)^  which,  at  best,  only  suggests 
a  doubt  as  to  the  correctness  of  that  view,  the  case  of  Bhola 
Fershad  v.  Bam  Lall{7)j  in  which,  however,  the  beneficial  owner 
was  subsequently  added  as  a  party  plaintiff,  and  the  case  of  Sachita- 
nanda  Mohapatra  v.  Baloram  Oorainifi)^  in  which  none  of  the 
earlier  cases  is  referred  to,  may  be  cited  as  lending  support  to  the 
appellant's  contention.  The  balance  of  authority  in  this  Court  is 
therefore  clearly  in  favour  of  the  view  we  now  take.  As  for  the 
case  of  Bavji  Appaji  Kulkarfii  v.  Mahadev  Bapuji  Kulkarni(9)y 
there  also  the  beneficial  owner  was  subsequently  added  as  a 
party;  and  with  reference  to  the  two  Allahabad  cases,  Nand 
Kishore  Lai  V.  Ahmad  Ata{lO)  and  Yad  Bam  v.  Umrao  S%ngh{l\)\ 
with  all  respect  for  the  learned  Judges  who  decided  them,  we 
must  say  that  we  are  unable  to  agree  in-the  view  they  have  taken. 
In  the  latter  of  these  two  oases  the  learned  Chief  Justice  says : 
'*  Now  I  do  not  propose  to  discuss  which  of  these  conflicting  views 
I  should  follow,  if  the  question  were  res  iniegra.  I  propose  to 
deal  with  it  simply  on  the  authorities."  As  we  have  already  • 
observed,  we  do  not  see  any  reason  in  favour  ol  the  opposite 
view.  Dealing  with  the  question  as  depending  for  its  determin- 
ation on  the  balance  of  authority,  we  find  that  so  far  as  this  Court 
is  concerned,  it  is  iu  favour  of  the  view  we  take. 

Upon  the  third  question,  namely  the  question  of  revocation,  the 
learned  Subordinate  Judge  in  the  Court  below  is  of  opinion  that 

(1)  (1865)  3  W.  R.  159.  (C)  (1872)  18  W.  R.  464. 

(2)  (1868)  10  W.  R.  469.  (7)  (1896)  I.  L.  R.  24  Calc  84. 

(3)  (1897)  I.  L.  R.  25  Calc.  98.  (8)  (1897)  I.  L.  R.  2*.  Calc.  644. 

(4)  (1898)  I.  L.  R.  25  Calc.  874.  (9)  (1897)  I.  L.  R.  22  Bom.  672. 

(5)  (1889)  I.  L.  R.  16  Calc.  864.  (10)  (1895)  I.  L.  R.  18  All.  Q9, 

(11)  (1899)  I.  L.  R,  21.  All.  3S0. 
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X903       Tarini  Das  Roy  ObQwdhury,  the  i^nt,  whose  authority  was  revoked, 
MoHBNDBA  ^  *'^®  ^*^^®  person  as  Tarijil  Ohum  (Jhatak,  who  was  authorised  to 
Kath       admit  execution  of  the  lease  in  question  before  the  registering 
V.         offioer  and  who  did  admit  suoh  execution  ou  behalf  of  Qanga  Bahu 
Pboshad    ^®^i-    The  oral  evidence  on  the  record  is,  however,  insuflBoient 
JoHiTBi.      to  warrant  any  such  inference;  and  the  evidence  furnished  by 
the  lease  in  favour  of  the  defendant  No.  3  (we  hav6  referred  to 
the  original)  clearly  goes  to  establish  the  fact  that  the  two  per- 
sons were  not  the  same,  but  were  different  individuals ;  that 
document  showing  that  whereas  the  name  of  Ganga  Bahu  Debi 
v«ras  written  by  the  pen  of  Tarini  Das  Eoy  Chowdhury,  Tarini 
Chum  Ghatak  was  an  attesting  witness  to  it.    This  shows  that 
the  revocation  of  the  authority  of  Tarini  Das  Boy  Ohowdhury 
could  not  in  any  Way  have  affected  the  authority  given  to  Taiini 
Ohurn  Ghatak.    We  may  add  that,  even   if   the  authority  of 
Tarini  Chum  Ghatak  had  been  revoked,    there  being  nothing 
to  show  that  such  revocation  had  been  made  known  either  to 
Jogeswar  Boae  or  to  the  registering  officer,  it  could  not  take 
effect,   regard   being    had   to   the   provisions    of   section   208 
of  the  Contract  Act;  and  upon  this  consideration  the  case  of 
JUujibuniaaa   v.  Abdur    jBaAtf»(l),    which  may   be  cited  on  the 
other    side    as   showing    that  the   registration  was  invalid,    is 
distinguishable  from  the  present. 

We  come  now  to  the  fourth  point  mentioned  above,  namely, 
whether  the  lease  to  Jogeswar  Bose  operated  as  immediate 
transfer,  or  was  only  in  the  nature  of  a  contract  to  be  performed 
*  in  future  J  and  upon  the  happening  of  a  contingency—^a  contract 
of  which  the  »grantee  might  daim  specific  performance,  if  he 
came  into  Court  showing  that  he  had  himsdf  done  all  that  he 
was  bound  to  do.  Upon  this  point,  having  regard  to  the  terms  of 
the  lease,  we  are  dearly  of  opinion  that  the  document  was  not 
operative  in  effecting  a  present  transfer  of  the  property  leased, 
but  was  only  a  contract  to  be  performed  in  future.  The  view 
we  take  is  amply  supported  by  the  decision  of  the  Privy  Council 
in  the  oases  of  Rajah  Sahib  Perhlad  Sem  v.  Doorga  Perwud 
Tewarree(2)  and  Iiane$  Bhobo  Soondree  Dasseah  v.  lasur   Ohunder 

(1)  (1900)  I.  L.  R.  28  All.  288. 

(2)  (1869)  12.  M.  I.  A.  286. 
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IMt{l).    It  was  oontended  by  the  learned  Yaldl  for  tlie  appellant  190s 

that  these  two  cases  have  been  subsequently  .explained  by  their  ifosnwDRA 

Lordships  of  the  Judioial  Oommittee  in  the  case  of  EiUi  Da$  ^ath 

Mullick  V.  Kanhaya  Pun(iU{2)  in  which  their  Lordships  held,  ^'J[~'" 

that  delivery  of  possession  was  not  necessary  to  complete  a  transfer  p^^j^ 

of  immoveable  property.  Johubi. 

That  may  be  quite  true,  but  here  the  defect  in  the  transaction 
consisted  not  merely  in  want  of  delivery  of  possession,  but  in  other 
important  respects. 

The  subject-matter  of  the  contract  was  property  not  only  not 
in  the  possession  of  the  transferor,  but  was  property  to  which 
the  transferor  might  never  establish  a  [title,  namely,  a  title  to 
redeem.  The  document  provides  that  a  suit  was  to  be  brought 
to  redeem  the  property,  and  upon  possession  being  recovered  the 
rents  agreed  upon  should  become  payable.  The  case  therefore 
clearly  comes  within  the  scope  of  the  rule  laid  down  in  the  earlier 
cases  decided  by  their  Lordships.  The  case  of  Eali  DasJUulltck  v. 
Kanhaya  Lai  Pundit{S)  has  no  bearing  upon  it,  as  that  was  a  case 
in  which  the  donor's  title  to  the  land  was  not  at  all  in  question. 

That  being,  then,  the  nature  and  effect  of  the  so-called  lease, 
the  question  next  arises  whether  the  right  created  by  it,  namely 
the  right  in  the  grantee  to  claim  specific  performance,  was  a  right 
only  personal  to  him,  or  whether  it  can  be  claimed  also  by  his 
legal  representative.  TTpon  this  point  section  23,  clause  (b)  of 
the  Specific  Belief  Act  [we  quote  only  so  much  of  the  clause 
as  bears  upon  the  case]  provides  that  specific  performance  of  a 
contract  may  be  obtained  by  the  representative-in-interest  of  any 
party  thereto,  provided  that  where  any  personaT  qualify  of  such 
party  is  a  material  ingredient  in.  the  contract,  his  representative- 
in-interest  ^*  shall  not  be  entitled  to  specific  performance  of  the 
contract,  unless  where  his  part  thereof  has  already  been  per- 
formed.'' In  the  present  case  it  appears  to  us  dear  from  the 
terms  of  the  lease  of  the  23rd  July  1879  as  well  as  from  the 
terms  of  the  power  of  attorney  of  even  date  executed  by 
Gunga  Bahu  Bebi  in  favour  of  Jogeswar  Bose,  that  the 
personal  quality  of  the  grantee    of  these  two  documents  and 

(1)  (1872)  11.  B.  L.  R.  S6.  (2)  (19&4,)  I.  L.  E.  U  Calc.  181. 

(S)  (lS8i)  I.  L.  B.  11  Calc.  121. 
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1902        the  oonfidenoe  which  the  grantor  had  in  him,   formed  a  ma- 
MoHENDBA  t®^^  consideration;    for  in  clause  7  of  the  lease  the   grantor 
Nath       says: — "As   you   have    agreed   to    pay  all   expenses    for    the 
V,         institution    of    the  suit  against  the    aforesaid  Kishori    Mohun 
p^sHiD     -^^y  *^^  others,    I   grant   this  maurasi   mukurari    \jara  pottah 
JoHUBi.     without    any  bonus,    and    as   you   have    consented  to  undergo 
all  the  labour  necessary  for  that   purpose,   I  make  the    settle- 
ment with   you  on  the  terms  aforesaid."     In  other  words,  it 
was  a  settlement  made  in  favour  of  the  grantee,  because  of  his 
consenting  to  undergo  all  the  labour  necessary  for  the  conduct 
of  the  litigation  with  the  mortgagees,  and  the  settlement  is  made 
without  honm  in  consideration  of   his  agreeing  to  pay  all  the 
expenses  of  the  litigation.     The  lease  further  provides  in  clause 
4  that  the  lessor  shall  have  no  right  to  compromise  the  redemp- 
tion suit,  but  that  the  power  of  compromising  the  suit  or  with- 
drawing it  was  exclusively  entrusted  to  the   lessee.     This  goes 
clearly  to  show  that  the  personal  quality  of  the  party  with  whom 
the  contract,  was  made  was  a  material  ingredient  in  the  contract. 
We  may  in  this  connection  refer  to  Pollock's  Principles  of  Con- 
tract (7th  edition),  page  471.     In  this  view  of  the  case  the  right 
to  enforce  specific  performance  ceased  to  exist  upon  the  death 
of  Jogeswar  Bose. 

But  even  if  it  did  not  so  cease,  we  are  clearly  of  opinion  that 
the  right  was  lost  by  reason  of  the  delay  and  laches  on  the  part 
of  Jogeswar  Bose  and  his  successors,  and  this  brings  us  to  the 
consideration  of  the  sixth  point  mentioned  above.  It  was  argued 
by  the  learned  Vakil  for  the  appellant  that  as  time  was  not  men- 
tioned in  the  coatract  as  the  essence  of  it,  delay  or  laches  could  not 
operate  to  the  prejudice  of  the  party,  vrith  whom  the  contract  was 
made,  unless  and  until  the  other  contracting  party  called  upon 
him  to  perform  bis  part  of  the  contract.  That  may  be  the  general 
rule,  but  in  the  present  case  there  are  two  things  to  be  taken  into 
consideration.  In  the  first  place  does  not  the  contract  itself  from 
its  very  nature  and  terms  show  th^t  it  was  not  intended  that  there 
should  be  any  further  call  upon  Jogeswar  Bose  to  take  steps  to 
institute  the  redemption  suit  and  to  perform  his  part  of  the  con- 
tract P  The  lady,  as  appears  from  the  power  of  attorney,  was 
residing  at  Benares ;  she  had  not  funds  enough  to   carry  on  the 
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redemption  suit,  and  she  had  no  one  to  look  after  such  suit  nor  was  1902 
it  easy  for  her  to  come  to  the  24-Pergunahs.  She  left  it  to  Mohbndba 
Jogeswar  Bose,  the  lessee,  to  institute  such  suit  and  to  ^^'^^ 
defray  the  expenses  thereof;  and  she  empowered  him  by  the  •. 
power  of  attorney  to  do  all  that  was  necessary  to  be  done  on  her  Pboshad 
behalf  for  the  conduct  of  the  suit.  There  is  one  other  matter  Johubi. 
appearing  on  the  face  of  the  lease  itself  which  goes  to  show  that 
it  was  the  bomiden  duty  of  Jogeswar  to  institute  the  suit 
at  the  earliest  possible  opportunity.  The  lease  provides  on  the 
one  hand  that  the  rent  reserved  shall  become  payable  to  the 
lessor  only  from  the  date  that  possession  is  obtained  by  the  lessee ; 
and  on  the  other  hand  that  all  mesne  profits  recoverable  from 
the  mortgagees  in  possession  should  belong -.to  the  lessee.  It 
was  therefore  the  interest  of  Jogeswar  Bose  to  put  o£E  the 
institution  of  the  suit  as  long  as  he  could :  for  then  he  would  be 
entitled  to  the  mesne  profits  of  the  property  without  having 
to  pay  anything  in  the  shape  of  rent.  When  that  was  the 
position  in  which  he  was  placed,  fairness  and  honesty  reqidred 
that  he  should  institute  the  suit  without  delay :  and  it  could  not 
very  well  be  said  that  he  was  under  no  obb'gation  to  institute 
the  suit,  until  he  was  required  by  a  fresh  call  to  do  so.  The 
contention  of  the  learned  Vakil  for  the  appellants  that  the  delay 
cannot  be  prejudicial  in  a  case  where  time  is  not  of  the  essence 
of  the  contract  cannot  therefore  be  raised  in  a  case  like  this.  The 
fact  was  that,  although  Jogeswar  was  living  for  nearly  three  years 
after  the  date  of  the  lease,  he  did  not  take  any  direct  step  f-or  the 
institution  of  the  intended  redemption  suit,  and  his  subsequent  con- 
duct goes  to  show  that  he  was  not  prepared  to  take  any  effective 
step  towards  the  institution  of  the  suit,  for  the  only  thing  he  did 
in  furtherance  of  his  contract  with  tianga  Bahu  was  to  enter  into 
the  ekrarnamah  with  Channamal  on  the  2nd  of  April  1880,  stipu- 
lating that  Chunnamal  was  to  pay  all  the  expenses  of  the  litiga- 
tion. The  truth  is,  that  Jogeswar  entered  into  this  speculative 
transaction  without  any  present  means  of  performing  his  part  of 
the  contract.  He  did  nothing  to  perform  his  part  of  the  contract ; 
and  now  the  assignee  of  his  grandson  comes  to  daim  the  benefit  of 
the  contract  when  another  person  has,  .by  incurring  expense  and 
undergoing  trouble,  succeeded  in  obtaining   a  decree.      We  do 
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1902       not  think  that  the  Ooort  would  be  exercising  the  jadioial  difi- 

MoHKKDiu  ^^•^tion  vested  in  it  by  section  22  of  the  Speoifio  Relief  Act  rightly, 

Katk       if  it  allowed  such  a  claim  as  this.    It  has  been  held  in  English 

«.         Goorts  that  a  party  cannot  call  upon  a  Oonrt  of  Equity  for  specific 

Proshad    performance,  unless  he  shows  himself  "ready,  desirous,   prompt 

JoHUBi.     and  eager."    It  cannot  be  said  that  the  plaintiff  has  shown  that 

he  or  his  predecessors  had  been  so  for  the  18  years  between  the 

date  of  the  contract  and  the  date  of  the  suit  [see  on  this  point,  Fry 

on  Specific  Performance  of  Contracts,  sections  1100  to  1102]. 

We  come  next  to  the  last  three  points  in  the  case  which  relate 
to  the  question  of  altematiTe  relief.  It  was  argued  by  the 
learned  Yakdl  for  the  appellant  that  whateyer  difficulty  there 
may  be  in  the  way  of  the  plaintife  obtaining  the  full  relief  daimedt 
his  right  to  the  smaller  measure  of  relief  claimed  in  the  alternative 
could  not  be  questioned,  that  right  beittg  a  right  to  a  one-third  of 
the  maurasi  tenure  under  the  ekrarnamah  executed  by  Ohunnamal, 
the  father  of  the  defendant  No.  3,  in  favour  of  Jogeswar  Bose. 
Now  with  reference  to  this  claim  it  is  open  at  the  outset  to  the 
objection  that  it  is  inconsistent  with  the  other  relief  claimed. 
Indeed,  the  proper  way  to  have  claimed  these  two  alternative  reliefc 
was  for  the  plauitifE  to  have  said  that  he  meant  to  treat  the 
ekrarnamah  of  the  2nd  April  1880  as  a  binding  document ;  that 
under  that  document  he  was  entitled  in  the  first  instance  to 
a  one-third  of  the  maurasi  tenure,  but  that,  if  the  ehrm*namah  was 
denied  by  the  defendant  No.  3,  and,  if  the  Court  found  that 
document  not  proved,  in  that  case  the  plaintiff  might  be  held 
entitled  to  the  whole  of  tiie  maurasi  tenure  under  the  lease  in 
favour  of  the  plaintifiPs  predecessor  in  title,  Jogeswar  Bose.  That, 
however,  was  not  the  way  in  which  the  alternative  reliefs  were 
claimed.  But  the  defect  was  cured  by  the  learned  Vakil  for  the 
appellant  electing  to  claim  the  smaller  measure  of  relief  in  tiie 
first  instance  in  his  argument  before  us,  so  the  technical  objection 
may  perhaps  be  overruled.  But  then  there  arises  the  question 
whether  the  plaintiff  is  entitled  to  this  relief  under  the  kabala 
upon  which  he  bases  his  title.  The  kabala  makes  no  reference 
to  the  ekrar  between  Jogeswar  and  Ohunnamal.  We  were  told, 
howev^,  to  construe  the  .terms  of  the  kabala  liberally,  and  not 
literally,  and  to  hold  that,  as  the  plaintiffs  vendors  did  not  mean 
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to  rcHerve  any  right  that  they  might  have  to  the  maurasi  tenure,        isofi 
when  making  the  transfer  in  f avonr  of  the  plaintiff,  the  plaintiff  hohiwdba 
has  not  only  acquired  his  Y&nd(xcB*  rights  under  the  lease  of  the       ^^'"j, 
23rd  July  1879,  hut  also  acquired  the  rights  created  hy  the  ekrar"         «. 
namah  of  the  2nd  April  1880.    We  are  inclined  to    accept  the     pboshad 
appellant's  contention  so  far ;  but  then  does  it  really  avail  the    Johum. 
plamtiff  appellant,  if,  as  we  have^held,  the  lease  of  the  23rd  July 
1897,  or  rather  the  contract  evidenced  hy  the  document,  was  one, 
whereof  specific  perf  c»:mance  could  not  be  claimed  by  the  heirs  or 
assignee  of  Jogeswar  Bose,  and  if  the  right  created  by  the  con* 
tract  consequently  came  to  an  end  upon  the  death  of  Jogeswar 
BoseP   Although   the  ekrarnamah    of  the  2nd  April   1880  is 
expressly  said  to  be  binding  upon  the  heirs  and  legal  representa- 
tives of  Jogeswar  and  Ghunnamal,  the  consideration  for  the  con- 
tract embodied  in  that  document,  namely,  the  right  to  participate 
in  the  maurasi  to  be  obtained  by  Jogeswar  ceased  to  exist,  and 
would  it  be  right  to  enforce  the  contract,  although  the  consid- 
eration   for  it  has  ceased  to    exist?    We   must    answer    that 
question  in  the  negative. 

It    was     argued    that    the  position    of    Chunnamal's  heir, 
defendant  No.  3,  was  that  of  a  co  partner  with  Jogeswar's  legal 
repres^atatives  in  a  common  venture,  and  that  the  lease  subse- 
quently obtained  by  the  defendant  No.  3  must  be  held  to  have 
been  taken  by  him,  not  only  for  himself,  but  for  himself  and  for 
his  co-partners,  for  whom  he  was  a  constructive  trustee.    We  do 
not  think  that  the  doctrine  of  co-partnership  and  of  constructive 
trust  should  be  applied  to  cases  like  this.    The  community  of  in- 
terest ceased  with  the  cessation  of  the  right  to  enforce  specific 
performance  of  the  contract    under    the    original    lease    with 
Jogeswar  upon  Jogeswar's  death;  and  that  being  so,  Jogeswar's 
representatives  cannot  claim  any  right  as  against  Ghunnamal's 
representatives.    In  sajring  what  we    have  just  said,  we  have 
assumed  that  the  ekrarnamah  of  the  2nd  April   1880  was  admis- 
sible in  evidence,  notwithstanding  that  it  was    an    unregistered 
document,  an  assumption  which  is  in  acccnrdanoe  with  the  .view 
we  have  taken  of  the  lease  of  Jogeswar  being  only  in  the  nature 
of  a  contract  to  be  performed  in  future.    The  right  ereated  by 
the  ekrar  should  also  be  treated  as  being  in  the  nature  of  a  right 
to  obtain  specific  performance  of  a  contract,  and  not  a  right  to 
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1902        obtain  a  share   of  any  property,  which  had  been  acquired  by 

MoHEKDBA   Jogeswar,  and   if  that  is   so,  the  claim  of  the  plaintiff  to  this 

Nath       alternative  relief    must  be    viewed  in   the    nature  of  a   claim 

MOOKEBJBB 

V,  for  specific  performance  as  against  the  defendant  No.  3,  and 
Proshad  to  such  a  claim  clause  (2)  of  section  22  of  the  Specific  Relief  Act 
JoHUBi.  would  in  our  opinion  be  a  complete  answer ;  for  the  performance 
of  the  contract  would  involve  hardship  on  the  defendant,  which 
he  did  not  foresee,  whereas  its  non-performance  would  involve 
no  such  hardship  on  the  plaintiff.  For  to  enforce  specific 
performance  of  the  contract  now  would  be  to  oblige  the 
defendant  No.  3  to  give  the  plaintiff  a  share  of  the  mauraai 
tenure  he  has  obtained,  which  is  a  much  more  burdensome 
one  than  the  tenure  of  which  he  was  originally  content  to  have 
only  his  share,  the  rent  reserved  in  the  second  lease  being 
Rs.  1,100,  whereas  the  rent  of  the  first  lease  was  only  Rs.  600. 
The  defendant  No.  3,  moreover,  cannot  get  the  whole  of  the 
costs  and  mesne  profits  to  Tbe  recovered,  but  only  three-fourths 
of  that  amount ;  and  he  will  have  to  give  to  the  plaintiff  a  share 
in  the  under-tenure  and  the  costs  and  mesne  profits,  without  the 
plaintiffs  having  had  to  undergo  any  expense,  trouble  or  risk. 
We  are  therefore  of  opinion  that  the  claim  for  the  full  relief  as 
well  as  that  for  the  alternative  relief  have  been  rightly  dismissed 
by  the  lower  Court ;  and  this  appeal  must  consequently  be  dis- 
missed with  costs. 

Appeal  No.  377  OF  1899. 

1902  Th^fl  is  an  appeal  by  the  defendants  Nos.  4  to  6  and  it  relates 

Deo,  19.    to  the  quebtion  of  costs,  their  contention  being  that  they  have 

been  wrongly  made  liable  along  with  the  plaintiff  for  the  costs 

of  the  other  defendants,  as  they  had  nothing  to  do  with  the  daim. 

We  think  that  this  contention  must  be  given  effect  to.  We 
have  already,  in  our  Judgment  in  Appeal  from  Original  Decree 
No.  375  of  1899,  said  that  it  is  not  at  all  shown  that  the  plaintiff 
is  a  henamdar  for  the  defendants  Nos.  4  to  6.  That  bemg  so, 
there  is  no  reason  why  the  defendants  Nos.  4  to  6  should  be 
saddled  with  the  costs  of  the  other  defendants.  The  decree  of 
the  Court  below,  so  far  as  it  makes  them  liable  for  the  costs  of 
the  other  defendants,  m\ist  therefore  be  set  aside. 

We  make  no  order  as  to  the  costs  of  this  Court. 

s.  c.  G. 
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MADHUB  DASS   BAIBAGI  1W2 


V. 

JOGESH  CHUNDER  SARKAR.*  Ausustr.s. 

SasemeiU'-PreseripHon—PreseripHue  right  to  the  mte  of  waier^Siorage  ^f 
waiter  in  another's  tank  for  the  purpose*  qf  irrigation -^Freeumption  qf  right 
from  long  enjoyment — Injunction, 

Through  an  opening  at  the  north-western  comer  of  a  tank  water  flowed  in,  and 
I9  another  opening  at  the  south-eastern  comer  water  flowed  out,  into  two  channels. 

Theplaintiif  and  his  predecessors  in  title  used  from  time  immemorial  the  water 
of  the  tank  through  these  openings  and  channels  for  irrigating  their  lands. 

Held,  that  a  presumption  arose  that  this  enjoyment  had  an  origin,  conferring 
a  right  to  the  use  of  the  water — Sameesur  Persad  Narain  Sing  v.  Koonj  Behari 
PattuhO)  relied  upon;  and  that  the  plaintiflPs  were  entitled  to  an  injunction 
restraining  the  defendant  from  closing  up  either  of  the  openings. 

Arku>right  v.  Gell(2),  Birmingham,  Dudley  and  Dietrict  Banking  Co.  t. 
Bo9i(S),  Wood  V.  Waud(4,),  Burrows  v.  La^g(&),  Oreatrex  v.  Mayward(6),  Kieto 
Mohun  Mookerjee  v.  Juggurnath  Roy  Joogee(7),  and  TooUee  Does  Koheeraj  t. 
Bhyruh  Lall  Tewaree(S),  referred  to. 

Second  Appeal  by  the  defendant  Jogesh  Ohusder  Sarkar. 
The  plaintiflE,  Madhub  Dass  Bairagi,  a  cultivator,  alleged  that 
there  was  a  mohana  or  opening  at  the  south-eastern  comer  of  a 
tank  belonging  to  the  defendant,  through  which  the  water  used 
to  be  baled  out  into  two  nalas  or  channels  for  the  purpose  of 
irrigating  the  lands  6i  the  plaintiff ;  and  that  there  was  another 
mohana  at  the  north-western  comer  of  the  tank,  through  which 
the  plaintiff  and  other  cultivators  used  to  store  water  into  the 
said  tank  from  the  neighbouring  fields  for  the  purpose  of  irrigat- 
ing their  lands ;  and  that  the  plaintiff  and  his  predecessors  had 
been  enjoying  these  rights  without  interruption  for  60  or  65 
years.  The  defendant  Jogesh  Ohunder  Sarkar  closed  up  both  the 
aforesaid  fnohanas  in  Assar  1303  B.  S.     Thereupon  the  plaintiff 

•  Appeals  from  Appellate  Decrees  Nos.  1049, 1075  and  1076  of  1899  against 
the  decree  of  K.  N.  Roy,  Subordinate  Jud^e  of  Bankoorah,  dated  the  1st  of  March 
1899^  reversing  the  decree  of  Baboo  Lai  Singh,  Munsiff  of  Kotalpur,  dated  the  28rd 
of  September  1897. 

(1)  (1878)  I.  L.  K.  4  Calc.  633.  (5)  (1901)  2  Ch.  502. 

(2)  (1839)  6  M.  &  W.  203.  (6)  (1853)  8  Exch.  291. 
(8)  (18S8)  L.  R.  38  Ch.  D.  295.  (7)  (1869)  11  W.  R.  236. 
(4)  (laiO)  3  Exch.  748.  (8)  (1867)  8  W.  R.  811. 
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1902  brought  this  action  in  the  Court  of  the  Munsiff  of  Kotalpur 

Bf ADHUB  for  a  declaration  that  he  was  entitled  to  the  use  of  the  water 

BAnuai  ^^^^S  i^  *^^  ^^*  of  the  taok  through  the  aforesaid  tnohanaSy  and 

t.  for  an  injunction  restraining  the  defendant  from  closing  them  up. 

JOGBBH 

Chuhsbb  The  defendant  admitted  in  his  written  statement  that  the 
mohanaa  existed  from  time  immemorial,  but  alleged  that  the 
plaintiff  or  his  predecessors  never  enjoyed  any  such  prescriptive 
right  to  the  use  of  the  water  of  the  tank  as  alleged  in  the  plaint,  inas- 
much as  the  mohanas  were  used  only  by  the  maliks  for  draining  out 
the  water  of  the  tank  and  that  they  were  not  used  by  anyone  else. 

The  MunsifE  was  of  opinion  that  the  plaintiff  had  failed  to 
make  out  a  clear  case  of  easement,  and  he  therefore  dismissed 
the  plaintiff's  suit. 

The  District  Judge,  on  appeal,  found  that  the  aforesaid 
fnohanas  and  naloB  existed  as  a  matter  of  fact  from  time  im* 
memorial,  and  that  the  plcdntiff  had  satisfactorily  proved  hig 
prescriptive  right  to  irrigate  his  lands  by  the  water  of  the  tank 
in  question  through  the  south-eastern  tnohana,  and  also  to  store 
water  in  the  said  tank  for  the  purposes  of  irrigation  through 
the  north-western  mohana ;  and  he  accordingly  allowed  the  appeal 
preferred  by  the  plaintiff,  reversing  the  judgment  of  the  Court 
of  first  instance. 

Babu  Surendra  Chandra  Sen  for  the  appellants.  The  right 
to  water  as  claimed  by  the  plaintiff  is  not  such  a  right  as  may 
be  legally  claimed  as  an  easement.  To  have  the  plaintiff's  land 
irrigated  when  the  mohana  is  opened  by  the  defendant  (owner) 
himself  is  very  different  from  the  prescriptive  right  of  getting  his 
land  irrigated  by  the  water  of  the  defendant's  tank  according  to 
the  plaintiff's  own  will  and  pleasure.  See  Arkwright  v.  G^//(l), 
Binningham^  Dudky  and  District  Banking  Company  v.  JB(w«(2), 
Wood  V.  Waud{S)^  Burrows  v.  Lang{i)y  Oreatrex  v.  Eaywardip). 

Bahi  Oolap  Ohunder  Shasfri  for  the  respondents.  The 
plaintiff  has  acquired  an  user  over  the  water  of  the  defendant's 

(1)  (1839)  5  M.  &  W.  208.  (3)  (1849)  3  Exch.  748. 

(2)  (1888)  L.  E.  38  Ch.  D.  295.  (4)  (1901)  2  Cb.  602. 
(5)  (1853)  8  Exch.  291. 
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tank  by  long  and  oontinuoaB  enjoyment :  0ee  Ehto  Mokun  Mooketyei       1902 
V.  Juggumath  Boy  Joogee{l) ,  Toohee  Doss  Kobeeraj .  y.  Bhyrub  Lall    ||]J^, 
Tetoareei^)^    Bamesaw    Persad    Narain    Sing    y.    Koanj   Behari       Dass 
Pattuk{2).    The  Preamble  to  Eegulation  H  of  1793  and  s.  76  of     ®^''' 
the  Bengal  Tenancy  Act  contemplate  tanks  and  reBervoira  for  the    CHmrDia 
storage  of  water  f  <^  agricultural  porposes  ;  a  la^ecriptiye  right 
to  the  nse  and  storage  of  water  as  claimed  by  the  plaintifl  is  not 
therefore  repugnant  to  the  law  of  this  cotintiy. 

Bdbu  Surendra  Chandra  Sen  in  reply.  The  cases  cited  by  the 
other  side,  from  the  Weekly  Reporters,  are  distinguishable  from 
the  present-  one.  The  question  whether  an  easement  coidd  be 
claimed  by  compelling  the  defendant  to  collect  water  in  his  tank 
for  the  benefit  of  the  plaintiff  should  be  answered  in  the  negative : 
see  the  judgment  o£  OaucH  OJ.  in  Bunsee  Sahoo  r.  Eahe 
Ber8had{i).  Upon  the  finding  of  facts  the  plaintifl  is  not  legally 
entitled  to  the  decree,  which  has  been  passed  in  his  favour  by  the 
Lower  Appellate  Court. 

WLacuum  C.  J.  The  difiBculties  ci  satisfactorily  dealing  with 
a  case  of  this  nature  are  enhanced  by  the  circumstance  that  the 
case  came  before  us  upon  second  i^peal,  and  we  are  therefore 
prednded  from  ourselves  looking  and  enquiring  into  the  evidence. 
It  has  been  found  by  the  Lower  Appellate  Oourt  that  the  two 
mohano9y  which  mean  openings,  at  the  north-west^n  and  south* 
eastern  comers  of  the  tank  in  question,  and  the  two  nalas  or 
channels  at  the  south-eastern  comer  have  existed  bom  time 
immemorial,  and  that  the  plaintiffs  and  their  predecessors  have 
been  irrigating  their  lands  from  time  immem(»ial  by  the  water 
of  the  tank  through  these  nwhanas  and  nafas.  The  Judge  says 
this:  ''In  these  circumstances,  when  the  plaintiffs  and  their 
witnesses  swear  that  these  two  nalas  as  well  as  nwhanas  existed 
from  time  immemorial,  and  Ihat  they  and  their  predecessors  have 
been  irrigating  their  lands  from  time  immemorial  by  the  water 
of  the  tank  through  these  mohana^  imd  nalas^  I  think  that 
their  evidence  ought  to  be  accepted."    This  is  a  finding  to  the 

(1)  (I860)  11  W.  B.  286.  (8)  (1S7S)  I.  L.  R.  4  Calc.  688. 

(2)  (1867)  8.  W.  R.  811.  (4)  (1870)  18  W.  R.  414. 


Digitized  by 


Google 


284 


CALCUTTA  SERIES. 


[VOL.  XXX. 


1902 


Madhub 

Dabs 
Baibaqi 

V. 
JOOESH 

Chundbb 

i:>ABEAB. 

Maolbah 
C.J. 


effect  I  have  stated.  As  I  understand  the  facts,  the  tank  has  a 
mohana  at  the  north-western  comer  through  which  the  water  flows 
into  the  tank  and  a  mohana  at  the  south-eastern  comer  through 
which  the  water  flows  out  of  the  tank  into  the  two  nalaSy  and  through 
those  two  nalaa  which  are  well  defined  channels,  the  water  flowed 
and  has  been  used  for  the  purpose  of  irrigating  the  plaintiffs'  land. 
Upon  these  findings  of  fact,  I  think  we  may  reasonably  hold  that 
a  presumption  arises  that  this  enjoyment  had  an  origin  which 
conferred  a  right,  and  for  this  proposition  I  refer  to  the  judgment 
of  their  Lordships  of  the  Judicial  Committee  in  the  case  of 
Ramesaur  Peraad  Narain  Sing  v.  Koonj  Dehari  Patiuk(\) , .  During 
the  course  of  the  argument  I  entertained  some  doubt  as  to  whether 
the  principle  of  the  English  cases,  such  as  Arkwright  v.  Oell(\)^ 
Birminghimy  Dudley  and  District  Banking  Co,  v.  i?os«(2),  Wood  v. 
Waud(S)y  Burrotca  v.  Lang{4:),  and  Oreatrex  v.  Hayward{5)y  did  not 
apply,  though  these  cases  seem  not  to  be  quite  in  accord  with  the 
view  entertained  in  the  Indian  Courts  in  such  cases  as  Kisto  Mohun 
Mookerjee  v.  Juggurnath  Roy  Joogee{G)  and  Tookee  Dass  Kobeeraj  v. 
Bhyrub  Lai  Iewaree(J).  But  on  the  whole,  I  think,  upon  the  find- 
ings of  fact  in  the  present  case,  it  is  gov.emed  by  the  principle  of 
the  Privy  Council  authority  (1)  to  which  I  have  referred.  I  there- 
fore think  that  in  subitance  the  decree  of  the  Lower  Appellate 
Court  is  right  and  that  it  ought  to  be  affirmed  and  that  there  ought 
to  be  a  declaration  that  the  plaintiffs  are  entitled  to  the  water  from 
the  tank  flowing  through  the  mohana  at  the  south-eastern  comer 
and  that  the  defendant  ought  to  be  restrained  by  injunction  from 
closing  up  either  the  mohana  at  the  north-western  corner  through 
which  the  water  flows  into  the  tank,  or  the  mohana  at  the 
south-eastern  corner,  through  which  it  flows  out  of  the  tank,  into 
the  two  channels  I  have  referred  to.  Docrees  will  be  made  accord- 
ingly in  all  the  three  cases.  The  appellant  must  pay  the  costs 
of  these  appeals, 

Stetevb  J.    I  concur. 

Appeals  dismissed, 
B.  D.  B. 


(1)  (1878)  I.  L.  R.  4  Calc.  633. 

(2)  (1888)  L.  R.  38  Ch.  D.  295. 

(3)  (1849)  8  Exch.  748. 


(4)  (1901)  2  Ch.  502. 

(5)  (1853)  8  Exch  291. 
(G)  (1869)  11  W.  U.  236. 


(7)  (1867)8  W.  R.  311. 
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In  thiB  case  the  oomplaixiaiity  Bamdhone  Singh,  a  tioca  peon  in 
the  Gonrt  of  the  Mansif  of  Airah,  was  deputed  hj  the  Monsif  to 
diBtiain  oertain  orops  belonging  to  one  Chatursal  Idahto  in 
village  Koldla  under  s.  128  of  the  Bengal  Tenancy  Act. 
In  the  beginning  of  January  1^02  the  peon  reported  that  a  field 
of  sugarcane,  which  had  been  distrained,  was  fit  for  cutting,  and  on 
the  strength  of  that  report  the  following  order  was  passed  on  the 
3rd  January  by  the  Munsif  :—  "Peons  are  allowed  to  thresh,  etc., 
the  crops  distrained/' 

•  Criminal  Reviiion  No.  861  of  1903  againit  the  order  putod  by  H.  R.  H.  Coie. 
fitoMions  Judge  of  SbaUbad,  dated  Apnl  lit,  1902. 

20 


1903 


KATLAS  KURMI 

V. 

EMPEfiOR  *  •^•HM 18, 

JPuhlie  tervani — OhstrucHon — Disirmnt — Crops — Sanction — Unlawful  auemhly 

Bengal  Tenancy  Act  {VIII of  1885)  99.  123  and  126^ Criminal  FrooBdnre 
Code  {Act  V  of  1898)  «#.  A  and  tOS-^Fenal  Code  {Act  JCLV<f  1860)  ee. 
143  and  486. 

A  peon  was  ordered  by  tbe  Civil  Conrt  under  tbe  proYltiona  of  the  Bengal 
Tenancy  Act  to  cnt  certidn  crops,  which  had  already  been  distrained.  The  peon  with 
some  labonrers  cnt  a  portion  of  the  crops,  when  they  were  forcibly  stopped  by  the 
petitioners  and  a  inob  of  men.  The  peon  lodged  information  of  the  occurrence  at 
the  thanah. 

The  petitioners  were  convicted  under  ss.  148  and  186  of  the  Penal  Code. 

Seld  that,  as  there  was  in  this  case  no  complaint  as  defined  by  s.  4  of  tho 
Criminal  Procedure  Code  of  the  public  servant  concerned,  the  conviction  under  s.  186 
of  the  Penal  Code  should  be  set  aside. 

BuT.B  granted  to  the  petitioners  Kailas  Kurmi  and  others. 

This  was  a  Rule  calUng  on  the  District  Magistrate  of  Shahabad 
to  show  cause  why  the  conviotions  and  sentences  of  the  petitioners 
should  not  be  set  aside  on  the  grounds  (1)  that  the  prosecution  for  an 
ofience  under  s.  186  of  the  Penal  Code  had  no  previous  sanction, 
and  was  not  on  the  complaint  of  the  public  servant  concerned 
within  B.  195  of  the  Code  of  Criminal  Procedure;  (2)  that  no  order 
authorizing  the  peon  to  cut  the  crops  had  been  produced  or  proved  * 
in  the  case;  (3)  that  separate  sentences  should  not  have  been 
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On  the  30th  January  the  peon  with  a  number  of  labourera 
commenoed  cutting  the  sugarcane,  and  the  work  progressed  with- 
out disturbance  for  two  days,  but  on  the  2nd  February  the  peti- 
tioner, Kailas  Eurmi,  the  son  of  Chatursal  Mahto,  came  to  the 
field,  followed  by  a  body  of  men,  who  carried  lathies  and  shouted 
maro.  Kailas  snatched  a  kodali  from  one  of  the  labourers,  where- 
upon the  rest  ran  away,  and  the  peon  was  preyented  from  further 
cutting  the  sugarcane.  Subsequently  the  mob  was  dispersed  by  a 
constable  and  other  civil  court  peons.  The  peon  Bamdhone  Singh 
then  went  and  lodged  information  of  the  occurrence  at  the 
thanah. 

The  petitioners  were  convicted  on  the  l£th  March  1902  under 
ss.  143  and  186  of  the  Penal  Code,  and  were  sentenced  each 
to  rigorous  imprisonment  for  one  month  under  each  section.  They 
appealed,  but  their  appeal  was  dismissed  by  the  Sessions  Judge 
of  Arrah  on  the  1st  April  1902. 

Mr.  2).  Swinhoe  {Babu  Surendra  Nath  Ohosal  with  him)  for 
the  petitioners.  The  conviction  under  s.  186  of  the  Penal  Code 
cannot  stand.  Under  s.  196  of  the  Criminal  Procedure  Code  no 
Court  can  take  cognizance  of  an  offence  under  s.  186  except  with 
the  previous  sanction  or  on  the  complaint  of  the  public  servant 
concerned  or  of  some  public  servant,  to  whom  he  is  subordinate. 
Complaint  is  defined  by  s.  4,  cL  {h)  of  the  Criminal  Procedure 
•Code.  In  this  case  there  was  no  such  complaint.  There  was 
no  allegation  made  to  a  Magistrate  by  the  peon :  he  only  lodged 
information  at  the  thanah,  but  that  does  not  amount  to  a 
complaint  within  the  terms  of  s.  4.  The  peon  reported  the 
occurrence  to  the  Civil  Court,  but  no  sanction  was  given  by  it  for 
this  prosecution.  The  conviction  under  s.  143  of  the  Penal  Code 
should  also  be  set  aside.  It  is  alleged  that  we  came  in  a  body 
and  stopped  the  peon  from  cutting  the  sugarcane.  The  peon 
had  no  right  to  cut  the  crop,  unless  he  was  authorised  to  do  so. 
It  is  alleged  by  the  prosecution  that  he  was  acting  under  the 
orders  of  the  Civil  Court,  but  no  such  order  has  been  produced 
or  put  in  evidence  in  the  case,  so  that  there  is  nothing  before  the 
Court  to  show  that  the  peon  was  acting  under  any  authority,  and, 
until  that  is  done,  how  can  it  be  said  that  we  were  not  juslift^  in 
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preventing  the  peon  from  doing  tbttt  whioh  he  had  no  right  of  his 
own  motion  to  do. 

HABzirdTO*  Avo  Bbbtt  JJ.  In  this  ease  a  Rule  was 
issued  calling  upon  the  District  Magistrate  to  show  cause  why  the 
conviotion  and  sentence  should  not  be  set  aside  or  altered,  or  such 
other  order  passed  as  to  this  Oourt  might  seem  Qtr^ftrs^^  on  the 
ground  that  the  prosecution  for  the  offence  under  section  186  had 
no  preyious  sanction  and  was  not  on  the  complaint  of  the  public 
servant  concerned  within  section  195,  and,  secondly ^  that  no  order 
authorising  the  peon  to  cut  the  crops  had  been  produced  or  proved 
in  the  case,  and,  thirdly^  that  separate  sentences  should  not  have 
been  passed. 

In  our  opinion  the  Rule  must  be  made  absolute  on  the  first 
ground.  ^^ Complaint'' is  defined  by  section  4  of  the  Code  of 
Criminal  Procedure,  and  it  is  clear  that  there  was  in  this  case 
no  complaint  of  a  puUic  servant  taking  ''  complaint "  as  defined  in 
the  Code  of  Criminal  Procedure.  The  objection  to  the  conviction 
therefore  is  good.  The  point  was  duly  raised  in  the  Lower  Courts 
and  decided  against  the  petitioner,  and  in  our  opinion  was  decided 
wrongly,  and  the  Rule  must  be  made  absolute  on  that  ground. 

Aj9  to  the  other  point,  the  conviction  under  section  143  is 
questioned  on  the  ground  that  the  authority  of  the  peon  was  not 
properly  proved  in  the  case,  and  this  rests  on  a  somewhat  different 
footing.  It  does  not  appear  to  us  that  this  point  was  taken  in 
the  Courts  below ;  but  having  regard  to  the  circumstances  of  the 
case,  and  the  fact  that  these  persons  were  sentenced  to  one 
month's  unpriBonment,  out  of  which  they  have  be^n  imprisoned 
from  19th  March  to  14tii  April,  we  think  we  may  with  propriety 
reduce  tiie  sentence  passed  in  respect  of  this  offence  to  that 
whioh  the  petitioners  have  already  undergone. 

The  result  is  that  the  Rule  as  regards  the  conviction  under 
section  186  is  made  absolute  and  the  sentence  passed  on  the 
petitioners  under  that  section  is  set  aside.  With  respect  to  the 
oonviction  under  section  143,  the  Role  is  made  absolute  by  reduc- 
ing the  sentence  of  imprisonment  to  that,  which  hae  already  been 
Buffered  by  the  petitioners. 
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BuU  mam  aU^hUi. 
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1902  TAKUB  ALI 

AMgu$l  29.  V. 

LETHU  THAKUR.* 

Siotinff,  charge  ef-^  Conviction — Appeal^Acquittal — Convictiom  of  house-trMpoiM 
and  hurt,  legality  of— Criminal  Procedure  Code  {Act  V  of  1898)  ##.  2S2 
and  423— Penal  Code  {Act  XLV of  1860)  ##.  147,  323  and  448. 

The  accused  were  convicted  of  rioting^.  That  was  the  only  charge  before  the 
Magistrate.  .On  appeal  the  Sessions  Jadge  acquitted  them  of  rioting,  but  conyicted 
them  under  ss.  44S  and  323  of  the  Penal  Code  of  house-trespais  and  hurt. 

Held  that  the  convictions  by  the  Sessions  Judge  should  be  set  aside,  that  the 
offences  were  distinct  and  separate  offences,  which  should  have  formed  the  subject 
of  separate  charges,  and  that  the  accused  had  been  prejudiced  by  the  omissioa  of 
those  charges. 

BuLE  granted  to  the  petitioners  Yakub  Ali  and  others. 

This  Eule  was  issued  upon  the  District  MagiBtrate  of  Ohittagong 
to  show  cause  why  the  order  of  the  Appellate  Oourt  conyioting  the 
petitioners  under  ss.  448  and  323  and  setting  aside  the  conviction  by 
the  Magistrate  under  s.  147  of  the  Indian  Penal  Code  should  not 
be  set  aside  on  the  ground  that  the  petitioners  had  never  been 
charged  with  offences  under  those  sections  or  been  required  to  go 
into  their  defence  in  regard  thereto. 

On  the  24th  March  1902  the  complainant  Lethu  Thakur 
received  certain  information  in  consequence  of  which  he  saw  one 
of  the  petitioners,  Prosono  Kumar  Dey,  who  was  a  postman,  and 
asked  him,  if  he  had  got  a  money-order  for  him.  The  petitioner 
replied  that  he  had  paid  the  money  to  one  Tafil  Ali,  whereupon 
the  complainant  was  annoyed  and  said  he  would  complain  against 
the  petitioner.  On  the  night  of  the  28th  March  the  complainant 
was  called  upon  to  open  the  door  of  his  hut,  and  upon  doing  so 
the  petitioners  entered  the  hut,  and  having  produced  a  piece  of 

*  Crimiral  Bevision  No.  679  of  1902,  against  the  order  passed  ty  H.  E.  Bansom« 
S^'iskms  Judge  of  Chittagong,  dated  June  9th,  1902. 
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paper  and  an  inkpad  asked  the  complainant  to  pnt  hit  thumb- 
impression  on  the  paper.  He  refused  to  do  so.  Thereupon  the 
petitioners  forcibly  caused  him  to  put  his  thumb-impression  on 
the  paper.^ 

The  petitioners  were  convicted  on  the  23rd  of  May  1902 
under  s.  147  of  the  Penal  Code  by  the  Deputy  Magistrate 
of  Ohittagong.  On  appeal  the  Sessions  Judge  of  Chittagong 
acquitted  the  petitioners  of  the  charge  of  rioting,  but  convicted 
tbem  of  offences  under  ss.  448  and  323  of  the  Penal  Code. 


1909 


Takfb  Ali 

V, 

Lrtbit 
TuAKum. 


Mr.  Casperaz  {Babu  Joy  Oopal  Ohose  with  him)  for  the  petitioners. 
The  petitioners  were  charged  and  convicted  under  s.  1 17  of  the 
Penal  Code.  The  Sessions  Judge  has  acquitted  them  under  that 
section,  but  has  convicted  them  under  ss.  448  and  323  of  the  Code. 
These  are,  however,  distinct  offences,  and  the  petitioners  should 
have  been  separately  charged  with  regard  to  them.  The  charge 
under  s.  147  was  the  only  charge  against  them  before  the 
Magistrate,  and  the  conviction  on  appeal  by  the  Sessions  Judge 
under  the  other  sections  is  illegal.  The  petitioners  have  not  had 
an  opportunity  of  meeting  those  charges  and  have  been  greatly 
prejudiced  by  their  omission.     See  Jatu  Sing  v.  Mahabir  8ingh{l). 


VajMmwp  iLMD  MxTXA  «rj.  The  petitioners  were  convicted 
by  the  Magistrate  of  rioting  under  section  147  of  the  Indian  Penal 
Code.  On  appeal  the  Sessions  Judge,  after  setting  out  the 
case  for  the  prosecution,  states: — "If  the  above  story  be  accepted, 
it  is  clear  that  the  proceedings  were  not  such  as  can  be  properly 
designated  a  riot,"  and  he  accordingly  acquitted  the  petitioners 
of  that  charge.  That  charge  was  the  only  charge  in  the  pro- 
ceedings of  the  trial  before  the  Magistrate.  The  Sessions  Judge, 
however,  thought  proper  on  the  evidence  to  convict  the  petitioners 
of  house-trespass  (section  448)  and  hurt  (section  323),  but  thosb 
offences  were  distinct  and  separate  offences,  which  should  have 
formed  the  subject  of  separate  charges.  The  Magistrate  in  bis 
explanation  seems  to  think  that  they  are  both  offences  within  the 
terms  of  that  charge  as  set  out  by  him  and  within  the  definition 

(1)  (1900)  I.  L.  R.  27  Calc.  660. 
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1903        of  the  offence  of  rioting.     The  Magistrate  is    dearly  wrong  in 

YakcbAli  *^^  respect.    The  charge  does  not  set  out  anything  amounting 

f  •         to  house-trespass ;  and  although  hurt  is  generally  committed  in  the 

Thakub.     course  of  rioting,  it  does  not  necessarily  follow  that  h^irt  is  so 

caused^  and  indeed  from  the  facts  set  out  in  the  judgment  it 

does  not  appear  that  hurt  was  caused.    It  is  stated  that  the 

*   accused  seized  Lethu  and  forcibly  affixed  his  thumb-mark  to  a 

rag.    But  in  so  doing  it  does  not  necessarily  follow  nor  is  it 

so  found  that  they  caused  bodily  pain  to  Lethu  so  as  to  constitute 

the  offence  of  hurt.    We  have  also  considered  in  connection  with 

thi5  matter  whether,  within  the  terms  of  section  232  of  the  Oode 

of  Criminal  Broeedure,  the  accused  have  been  prejudiced  by  the 

omission  of  charges  of  house-trespass  and  hurt,  and  we  think 

that  they  have  been  so  prejudiced,  inasmuch  as  if  those  offences 

had  been  charged,  the  defences   made  might  have  been  of  an 

entirely  different  character. 

The  conviction  and  sentence  are  accordingly  set  aside. 
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PItlYY  COUNCIL. 


JAGADINDRA  NATH  ROT  T.  c* 


"•  1908 

SEOBETARY  OF  STATE  FOR  INDIA.  ^'"''  i*-  "i 

Deeemhwr  18. 

[On  appeal  from  the  High  Court  at  Port  William  in  Bengal.] 

JSoid€ne&^Tkakhu9i  and  tnrvey  map€-~Aoi  IX  <if  1S47,  «#.  8,  6,  and  S^Per- 
man$ni  8ettUmeiU  qf  179B^LiahUHy  of  lands  io  aMeament—Onuf  of 
fro<^  ^SttUfar  wrongfnl  auusmiti, 

Ifapt  and  soTTeys  mod^  in  India  for  reranae  purpofof  are  olBcitl 
docomentfl  prepared  by  competent  personf  and  with  such  publicity  and  notice 
to  penont  interested  as  to  be  admissible  and  valaable  eridence  of  the  state  of 
things  at  the  time  they  are  made. 

They  are  not  conclnsire,  and  may  be  shown  to  be  wrong;  but  in  the  absence  of 
evidence  to  the  contrary  they  may  be  judicially  received  in  evidence  as  correct 
when  made. 

Saieowri  Ohosh  Mondal  v.  Secretary  of  State  for  India(\),  Sjfama  Sunderi 
Daseya  v.  Jogdbundhu  3ootar(2),  Sarai  Sundari  Dmbi  v.  Seeretarjf  t^  State  for 
Indians),  Dewan  Bam  Jewan  Sinjh  v.  CcUeotor  of  Skakahad(4),  and  Bam 
Jewan  Singh  v.  CoUeotor  of  Skakabad(6),  referred  to. 

In  every  case  the  question  what  lands  are  Included  in  the  Permanent  Settle- 
ment of  1793  is  a  question  of  fact  and  not  of  law.  The  onne  of  proving  that  the 
Government  revenue  fixed  in  1798  is  asiossed  on  any  particular  lands  as  being 
included  in  the  Permanent  Settlement  is  on  those  who  affirm  that  such  is 
the  case. 

Assuming  lands  not  to  be  within  the  Permanent  Settlement  of  1798,  the 
last  survey  made  under  s.  8  of  Act  IX  of  1847  is  to  be  taken  as  the  starting 
point  for  deciding,  when  the  next  survey  is  made,  whether  lands  are  within 
•s.  5  and  6  of  that  Act  But  when  the  question  is  whether  lands  shown  on  a 
pafticular  thak  or  survey  map  made  since  1793  were  or  were  not  included  in 
the  lands  charged  with  the  assessment  permanently  fixed  in  1798,  the  last  thak 
or  survey  nrup  cannot  in  all  cases  be  acted  upon  or  treated  as  decisive  in  the 
absence  of  evidence  to  the  contrary. 

*Praf#ji4:— Lords  Macnaghten  and  Lindley,  Sir  Andrew  Scoble,  Sir  Arthur 
Wilson  and  Sir  John  Bonser. 

(1)  (1894)  I.  L.  R.  22  Calc.  252.  (8)  (1885)  I.  L.  R.  11  Oalc.  784. 

(2)  (1888)  I.  L.  R.  16  Calc.  186.  (4)  (1872)  14  B.  L.  R.  221  (note).      ' 

(5)  aS78)  19  W.  R.  127. 
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1902  ^^  ^^^'  ^^^^^'  ^^  which  the  plaintiff    sued    the    Qovernment  for  wrongful 

wy^         assessment  of  lands  which  he  alleged  to  be  part  of  his  permanently-settled  estate, 

JiOADiKDBA  ^3  gurvev  maps  were  held  not   to  be    snffident  to  shift  the   onus   on  to   the 
Nath  Rot    ^  ,    ,    : 
^^  defendant. 

Sbobbtabt 

ov  Statb  Appeal  from  a  judgment  and  decree  (17th  August  1899)  of 

the  High  Court,  afibming  a  decree  (27th  February  1897)  of  the 

.  District  Judge  of  Mymensingh,  which  reversed  on  appeal  a  decree 

(17th  September  1896)  of  the  Subordinate  Judge  of  Mymensingh. 

Appeal  by  the  plaintiff,  Jagadindra  Nath  Roy,  to  His  Majesty 
in  Council. 

The  plaintiff  was  owner  of  a  permanently-settled  estate  which 
comprised  the  mouzahs  of  Tarapore,  Jadabdi,  Garamara,  and 
Taragunge,  and  he  alleged  that  certain  lands  mentioned  in  the 
plaint  were  included  in  those  mauzahs,  when  the  Permanent  Settle* 
ment  was  made  in  1793 ;  that  from  December  1862  to  February 
1854,  when  the  thakbast  and  revenue  survey  took  place,  these  lands 
were  in  the  bed  of  the  Brahmaputra  river,  which  had  encroached 
on  the  abovenamed  mouzahs,  but  that  they  afterwards  re-formed  ; 
that  in  1881  the  lands  were  held  by  the  Deara  Survey  authorities 
not  to  be  part  of  the  plaintiff's  permanently-settled  estate, 
and  were  assessed  to  revenue  under  Act  IX  of  1847 ;  that  the 
plaintiff  was  then  a  minor  under  the  guardianship  of  his  mother 
appointed  guardian  by  the  Court;  that  she  objected  that  the  lands 
were  not  liable  to  assessment,  as  they  were  re-formations  of 
parts  of  the  four  mouzahs  forming  part  of  the  permanently- 
settled  estate,  but  her  objection  was  disallowed;  and  that  in 
order  to  obtain  possession  she  accepted  a  temporary  settlement 
of  them  from  the  Revenue  authorities  in  1885,  the  settlement 
to  have  effect  from  1881.  Since  then  the  revenue  assessed  was 
regularly  paid  both  by  the  plaintiff's  mother  during  his  minority 
and  by  the  plaintiff  himself  after  he  attained  his  majority.  He 
instituted  the  present  suit  on  24th  October  1892  (after  he  came 
of  age)  to  have  the  assessment  made  in  1881  declared  illegal  and 
to  recover  the  sums  paid  as  revenue  up  to  the  time  he  attained 
majority. 

The  defence  so  far  as  material  to  this  report  was  that  the 
lands  did  not  appertain  by  re-formation  to  any  of  the  perman* 
ently-settled    mouzahs  of  th^   plaintiff;   that  they  formed  no 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SERIES.  293 

original  portion  of  the  said  mouzaha,  and  neither  fell  within  the        1902 

scope  of  the  settlement  under  which  the  plaintiff's  zemindari  was  ,    '^'^ 

.  1    /^  Jaoadikdka 

originally  assessed  with  Groyernment  revenae  nor  were  comprised   Nath  Rot 

within  the  ambit  of  the  area  embraced  by  the  Permanent  Settle-   sbcsbtart 

ment ;  that  the  absence  of  all  claim  for  abatement  of  the  land    ®^  State 

revenue  on  the  part  of  the  plaintiff  and  his  predecessors  negatived 

the  allegation  that  the  lands  were  the  diluviated  portion  of  any 

of  the  plaintiff's  mouzahs  after  the  Permanent  Settlement  ;  that 

at  the  period  of  the  Permanent  Settlement   and    the  revenue 

survey  that  followed  the  lands  were  covered  and  entirely  enveloped 

by  the  deep  navigable  stream  of  the  Brahmaputra;  and   that 

on  their  appearance  they  were  found  to  be  fresh  additions  and 

surplos  aocretions  to  the  plctintiff 's   estate,  and  were  rightly  se- 

samed  and  assessed  under  Act  IX  of  1847. 

Issues  were  settled,  of  which  the  only  one  now  material  is  the 

3rd,  viz,y  "  Is  it  true  that  the  disputed  lands  are  the  re-formed  lands 

appertaining  to  the  permanently-settled  talook    of  the  plaintiff, 

or  are  they  fresh  additions  or  surplus  accretions  to  the  talook,  as 

contended  on  behalf  of  Government  P  '* 

The  thak  and  survey  maps  of  1862  to  1854  were  put  in  evi- 
dence and  showed  that  at  that  time  the  Brahmaputra  flowed  over 
the  lands  in  dispute,  and  that  the  boundaries  of  the  four  mouzahs 
as  there  shown  fell  in  part  in  the  river,  but  that  the  portions 
covered  by  the  river  were  separately  specified  in  the  particulars 
of  area  given  in  the  maps.  The  survey  map  of  1881,  which  was 
also  in  evidence,  showed  the  lands  as  being  then  dry,  the  river 
having  changed  its  course.  A  local  investigation  was  ordered,  and 
an  amin  was  appointed  "to  compare  the  maps  filed  by  the 
plaintiff  on  the  spot,  taking  evidence,  if  necessary,  for  the  purpose 
of  such  comparison,'*  and  to  draw  a  map.  This  he  did,  and  he 
submitted  a  report  in  which  he  stated  his  opinion  that  the  lands 
which  the  plaintiff  alleged  were  wrongly  assessed  after  the 
survey  in  1881  were  included  in  the  Permanent  Settlement  of 
1793,  and  therefore  formed  part  of  the  plaintiff's  permanently- 
settled  estate. 

The  Subordinate  Judge  acting  on  this  report  and  on  the  map 
prepared  by  the  amin,  and  acting  also  on  the  thak  and  survey 
maps  and  the  oral  evidence  for  the  plaintiff,  and  observing  that 


Digitized  by 


Google 


294  CALCUTTA  SERIES.  [VOL.  XM. 

1902       there* was  no  counter-evidenoe  for  the  defence  decreed  the  soit,  hold- 

^^^1^       ing  that  the  lands  in  suit  were  re-formations  on  the  original  rites  of 

Kath  Ror  the  plaintiff's  four  moozahs.    He  held  that  Goyernment  had  no 

Secretary  ^S^^  ^  re-assess  them,  and  ordered  remission  of  a  portion  of  the 

OF  Stati    revenue  paid  by  the  plaintiff. 

TOSlVDIA.  JT  ^  «r 

On  appeal  by  the  Secretary  of  State,  the  District  Judge  as  to 
this  portion  of  the  case  observed : — 

*'  The  plaintiiTa  case  appears  to  me  to  fail  totally  on  the  merite.  At  he  coined 
to  the  Court  and  aeke  it  to  declare  that  the  Bevenae  anthoritiefl  acted  iUcgally  in 
MwMtmg  theoe  landa,  and  particularly  aa  he  hae  againat  him  the  admiaeiona  made 
by  both  hia  gnardian  and  himaelf  referred  to  above,  I  think  the  onu9  Ilea  man!- 
f  eatly  on  the  plaintiff  to  ahow  that  the  aaaeaament  of  these  landa  to  revenne  waa 
illegal  J  in  other  worda,  to  prove  that  theae  landa  were  part  of  the  eatatea  to  which 
they  are  now  aaid  to  belong  at  fiie  time  when  thoae  eatatea  were  permanently 
aettled,  and  part  of  hia  talook  too.  Thia  proof  ia  attempted  in  tiiree  ways— ^a)  by 
the  mapa  and  report  of  the  Civil  Court  amin,  (5)  by  the  examination  of  certain 
witneaaea  to  prove  the  vagariea  of  the  river,  and  (o)  by  the  prodaotion  of  the 
thakbnat  and  anrvey  mapa. 

"  Aa  to  the  amin'a  mapa  and  report,  I  have  only  to  aay  that  though  ordinarily 
they  would  be  aaaomed  to  be  correct  in  the  abaence  of  proof  to  the  contrary,  they 
are  in  thia  inatance  unreliable  on  the  face  of  them.  They  are  inoonaiatent  with 
the  conclnriona  of  the  Deara  Survey  authoritiea,  and  they  are  inconaiatent  with  the 
caae  aet  up  by  the  plaintiff  in  the  plaint,  and  accepted  ao  far  by  the  defendant, 
that  at  the  time  of  the  thakbnat  and  revenue  aurveya  theae  particular  landa  were 
not  the  aali  landa  of  theae  villagea,  but  in  the  bed  of  the  flowing  Brahmaputra 
river.  It  waa  never  aaid  all  through  theae  yeara,  either  when  the  plaintiff'a 
guardian  waa  reaiating  the  claima  of  the  Deara  Survey  authoritiea  or  when  the 
plaintiff  brought  thia  auit  aeven  yeara  after  ahe  accepted  the  aettlement  and  when  he 
had  had  three  yeara  from  hia  attainment  of  majority  to  make  enquirtea,  that  the 
Deara  Survey  authoritiea  bad  fixed  on  a  part  of  the  aali  landa  and  called  them 
accretion.  Theae  landa  have  alwaya  been  aaid  to  be  re-formationa  aince  1852.  It 
ia  in  the  bigheat  degree  unlikely  that  thia  ahould  never  have  been  hinted,  aa  if 
there  waa  any  real  foundation  for  the  amin'a  concluaiona.  I  cannot  for  a  moment 
accept  them. 

"Next,  the  evidence  of  the  witneaaea  called  ia  not  worth  the  paper  it  ia 
written  on.  Who  could  believe  tiie  uncorroborated  atatementa  of  a  handful  oC 
pluntiff'a  tenanta  aa  to  the  exact  movementa  of  the  river  40  yeara  back  when 
theae  men  were  hardly  more  than  boya  ?  I  am  confident  no  Court  would  deprive 
a  private  in^vidual  of  part  of  hia  eatate  on  auch  evidence  af  thia,  and  the  State 
ia  entitled  to  the  aame  treatment  in  the  Courta  aa  a  private  individual.  Theae 
men  would  have  been  made  uae  of  yeara  ago  to  prove  what  they  are  now  called 
to  depoae  to,  if  there  were  any  truth  in  their  atatementa.  Surely  the  guardian 
waa  in  a  better  poaition,  10  yeara  before  thia  auit,  to  prove  theae  facta  than 
the  plaintiff  ia  now;  but  ahe  thought  better  not  to  attempt  it.  The  evidence  of  theae 
witneaaea  ia  worthleaa,  and  I  decline  to  act  on  it. 
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'*  There  lemsin  the  thakbiut  and  rarrey  maps.    One  other  map  of  eariier         ^^q^ 
date  hae  been  fUed,  bat  I  cannot  tee  that  it  h^  na  in  any  way.    Theee  maps         v-^v^ 
take  na  aa  far  back  aa  1852  when  theee  landa,  we  moat  now  take  it,  were  in  the    ^\^^^^^^ 
bed  of  the  river.    Now  there  ia  nothing  to  ihow  that,  preriona  to  1862,  theae  r. 

landa  were  not  in  the  bed  of  the  rirer.    The  mere  fact  that  aand  ia  riiown  on    SscEBTAsr 
other  or  both  aidea  of  the  river   doea  not  to  my  mind  neeeaaarily  prove  that  the    ^^^  Ijidh. 
river  altered  ita  coorae  between  the  date  of  the  Permanent  Settlement  and  1862, 
for  it  ia  equally  conaiatent  with  tha  anppo^tioB  that  there  waa  a  ahrinkage  ia 
the  volmne  of  water,  and  the  aand  ahown  in  the  aorvey  mape  waa  what  waa 
previonaly  part  of  the  river-bed  and  onder  water,  aa  part  of  that  bed  at  the  time 
of  the  Permanent  Settlement     Then  there  ia  no  evidence  that  the  bed  of  the 
Brahmapatra  river  waa  aettled  aa  part  of  the  eatatea  in  qneation.    It  ia  noterionaly 
a  large  navigaUe  river  even  now,  and  pHmd  fmeU  the  beda  of  anch  rivera  an 
pabHc   property.  •  •  •  •  •  •     To   pat   it   at 

Ae  very  loweat,  it  aeema  to  me  there  ia  no  preanmptloB  that  thia  river  waa  aettiad 
aa  pert  of  the  eatatea  referred  to,  and  tjiere  ia,  aa  I  have  aaid,  no  proof  of  it.  The 
facta  tiiat  the  river  paaaed  throng  aome  of  theae  eatatea  in  1862  and  that  the  area 
of  tibe  water  waa  calcolated  and  the  whole  ahown  in  the  one  aorvey  map  of  the 
village  are  not,  aa  far  aa  I  am  aware,  any  admisaion  by  the  defendant  that  the  river 
waa  part  of  tiie  eatate.  It  waa  ahown  together  ^th  the  ea^ate,  and  the  two  areaa 
were  calcolated  together  or  ratiier  in  t^  mme  map,  porely  for  atatistical  pa  rpoaee 
and  for  convenience.  Plaintiff  doea  not  claim  the  bed  of  the  Brahnapotra  river, 
or  even  the  jalkar,  I  may  point  oat.  Fortber,  I  have  to  point  oeit  that  even  if  it 
were  ahown  that  theae  landa  were  part  of  the  eatatea  aa  permanently  aettled  ~not 
knowing  when  they  diaappeared,  and  not  having  ^  plainlaff'a  potUh  before  aa. 
there  ia  no  evidence  that  theae  landa  were  aettled  with  plaintiff  aa  part  of  hit 
ttdooh.'* 

Consequent  on  his  findings  the  District  Judge  allowed  tbe 
appeal  and  dismissed  the  suit  with  costs.  The  case  came  on 
appeal  before  a  Divisional  Bench  of  the  High  Court  (Macpherson 
and  Hill  JJ.)  as  a  second  appeal,  and  that  Court  confirmed 
the  decision  of  the  District  Judge.    They  said : — 

"The  District  Jadge  rejected  aa  worthleaa  the  oral  evidenoe,  which  waa 
apparently  adduced  to  prove  that  the  hmd  which  ia  aaid  to  have  been  illegally 
aaaeaaed  with  Government  revenue  ia  land  which  waa,  many  yeara  ago,  washed 
away  by  the  action  of  the  river  Brahmapotra.  He  alao  held  that  the  map  and 
report  of  the  amin,  when  taken  in  connection  with  the  eircomatancea  of  the 
eaae  and  atatementa  and  conduct  of  the  partiea,  coald  not  be  accepted  aa  accurate. 
There  remained  only  the  thakbuat  and  survey  mapa,  and  theae  were  all  that 
the  plaintiff  could  rely  upon  in  aapport  of  hia  claim.  It  ia  not  his  case  that 
the  bed  of  the  Brahmaputra  river  formed  part  of  his  permanent  estate^  He 
makea  no  soch  allagation.  Hia  caae  ia,  that  the  land  ia  land  of  hie  eatate,  which 
waa  washed  away  by  the  river,  and  has  re-formed  on  its  old  site.  Of  this  there 
is  no  proof  at  all ;  but  it  ia  common  ground  that  the  river  llowel  over  this  land 


Digitized  by 


Google 


296  CALCUTTA  SERIES.  [VOL.  XXX. 

1902         ^^  ^^®  ^^^  ^^  ^*  Burvey  in  1854,  and  that  the  land  has  lince  re-formed.    For 
v«rv^         all  we  know  to  the  contrary,  the  river  may  never  have  changed  its   course  in 

^Nath  Ik)^  this  particnhir  locality  prior  to  1864;   if  it  did  not  do  so,  and  if  the  river-hed 
^^  was  not  incloded  in  the  land  permanently  settled — a  fact  of   which   there  is  no 

Sbcbbtabt    proof  and  in  favour  of  which  there  is  no  presamption, — ^it  cannot  he  said  that 

,^!  ^tL^"1     *^«  ^^^  w  P*rt  of  the  estate. 

"  It  b  argued,  however,  that  the  thakbust  and  survey  maps  furnish  in  them- 
selves sufficient  proof  of  the  plaintiff's  case,  because  they  show  that  the  river 
then  flowed  through,  or  alongside,  the  villages  in  question,  and  that  it  was 
included  in  the  mouzahs  both  according  to  the  map  and  the  surveyed  area 
as  stated  in  it.  The  Judge  has  not  refused  to  accept  the  maps  as  evidenee, 
nor  has  he  omitted  to  take  into  consideration  the  circumstances  referred  to; 
but  he  says  the  statements  in  the  map  do  not  amount  to  an  admission  by  the 
Government  that  the  river-bed  is  part  of  the  estate,  and  the  circumstances  are 
not  sufficient  in  his  judgment  to  prove  that  it  was.  In  so  dealing  with  them, 
we  cannot  say  that  the  Judge  has  committed  an  error  of  law.  He  is  certainly 
right  in  saying  that  there  is  no  admission,  on  the  part  of  the  Government,  of 
the  fact,  which  it  was  necessary  for  the  plaintiff  to  prove.  The  maps  may  be 
evidence  against  the  Government  to  the  same  extent  that  they  would  be  evidence 
against  the  proprietor  of  an  adjoining  estate.  Assuming  them  to  be  so,  and  that 
they  show  that  this  large  navigable  river  was  included  in  the  mouzahs  as  surveyed, 
it  does  not  follow  that  the  river  was  settled  as  a  part  of  the  estate  at  the  time 
of  the  Permanent  Settlement*  As  already  stated,  the  plaintiff  does  not  claim  the 
river-bed,  or  even,  so  far  as  appears,  the  jalkar  right  in  the  river,  and  the  land  In 
question  is  land  gained  from  the  river.  The  cases  show  that  the  maps  are  evidence 
of  possession  at  the  time  when  they  were  made,  and  as  such  may  be  evidence  of 
title;  but  the  weight  to  be  attached  to  them  must  vary  according  to  the  circum- 
stances of  each  case.  Unless  we  are  prepared  to  h#ld  that  these  maps  are  in 
themselves  sufficient  to  prove  the  plaintiff's  case,  the  appeal  must  fail.  We  are  not 
prepared  to  hold  that,  and  we  dismiss  the  appeal  with  costs." 

Ratiigan  K.  C.  and  C.  W.  Araihoon  for  the  appellant  con- 
tended that  the  evidence  adduced  showed  that  the  lands  were 
originally  part  of  the  appellant's  permanently-settled  estate, 
which  has  been  covered  with  water  by  a  change  in  the  course  of 
the  river  and -had  then  re-formed  on  the  same  site.  They  had 
therefore,  on  the  principle  laid  down  in  the  case  of  The  Secretary 
of  State  for  India  v.  Fakamidannissa  Begum{\)y  been  wrongly 
asseseed  with  revenue.  They  were  not  lands  "  added "  to  the 
appellant's  estate  within  the  meaning  of  s.  6  of  Act  IX  of 
1847.  The  whole  area  of  the  land  within  the  thakbust  and 
survey  maps  was  included  as  forming  the  permanently-settled 

(1)  (1889)  I.  L.  R.  17  Calc.  590, 
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estate,  whether  that  area  was  dry   land  or  land  covered  with        1902 
water.     The  Courts  should  at  least  have  presumed  that  the  land  j^o^^dra 
covered  with  water  was   settled,  until  the  contrary  was  shown   Naih  Koy 
by    the  respondent.     The  onus  was  no  doubt  on  the  appellant  Sbcbbtart 
to  show  that  these  lands  were  part  of    his  permanently-settled    ^^  Ivdia. 
estate;  but  it  was  submitted   the   onus    had    been  discharged 
by    the  evidence  afforded  by  the  thak  and    survey    maps  of 
1851  —  64  and  1881,  and    it    was  now  for  the  respondent   to 
show  that  the  lands  were  liable  to  assessment  as  not    having 
been  originally  part  of    Che    appellant*s   estate,    but  as  being 
accretions  to  it.    As  to  the  weight  and  effect  as    evidence  of 
thakbust    and    survey  maps,    the  cases  of    Dewan  Ram   Jetcan 
Singh  v.  Collector  of   8hahabad{\)y  Ram  Jewan  Singh  v.  CollecUr 
of  Shahabad{2)t   Safcowri    Ghosh   Mondal  v.   Secretary  qf    State 
for   India(3)^    Syatna    Sunderi  Dassya  v.  Jogobundhu   Sootar{4)^ 
and  Sarat  Sundari  Dabi  v.  Secretary  of  State  for  India(5)  were 
referred  to;  and  it  was  contended  that  it  was  sufficient   in  a 
case  like  the  present  to    produce  the   map  of  the  survey  last 
preceding  the  state   of  things  to  be  proved.    The  appellant's 
evidence,  moreover,  it  was  pointed  out,  was  not  rebutted. 

A.  Phillips  for  the  respondent  contended  that  it  was  for  the 
appellant  to  show  that  the  lands  which  he  alleged  had  been 
wrongly  assessed  formed  part  of  his  permanently-settled  estate. 
This  he  had  not  done.  None  of  the  maps  showed  that  these 
lands  were  settled  as  part  of  the  appellant's  estate  in  179'^, 
or  that  they  ever  formed  part  of  his  estate.  The  case  of 
Saicotcri  Qhosh  Mondal  v.  Secretary  of  State  for  India  (S)  was 
referred  to.  As  to  the  weight  to  be  given  to  the  maps  as 
evidence,  s.  83  of  the  Evidence  Act  (I  of  1872)  was  referred 
to.  The  facts  must  be  taken  as  stated  by  the  District  Judge. 
The  case  came  up  to  the  High  Court  on  second  appeal,  and 
the  decree  of  the  District  Judge  was  not  open  to  objection  on 
any  of  the  grounds  specified  in  s.  684  of  the  Civil  Procedure 
Code.    The  High  Court  held  that  there  was  no  error  of  law. 

(1)  (1872)  14  B.  L.  R.  221  (note).  («)  (1894)  I.  L.  R.  22  Calc.  262,  267. 

(2)  (1878)  19  W.  R.  127.  (4)  C1888)  I.  L.  R.  16  Calc.  186. 

(6)  (1886)  I.  L.  R.  11  Calc*  784. 
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1902       Nothing  has  been  shown  by  the  maps  or   other    evidenoe  to 
Jagadikdba  iiiduo^  the  Committee  to  decide  differently  from  the  High  Court 
Nath  Roy   |^^  fj^^^  decision  should  therefore  be  upheld. 

SSOSETABT 
OF  STATB  -r.        .  x^^    .  , 

poB  iKDiA.         Rattxgan  K.C.  in  reply. 


The  judgment  of  their  Lordships  was   delivered  by 

i^  LoBD  Ijivbiat.    The  question  which  their  Lordships  have 

Deo,  18.  to  decide  in  this  appeal  is  whether  certain  pieces  of  land,  which 
were  in  the  year  1881  assessed  with  Government  revenue  as  fresh 
additions  and  surplus  accretions  to  the  appellant's  talook  (estate), 
under  the  provisions  of  Act  IX  of  1847  were  or  were  not  lands, 
which  were  included  in  his  permanently-settled  estate.  This 
estate  included  four  mouzahs, — ^Tarapore,  Jadabdi,  Garamara, 
and  Taragunge. 

The  Brahmaputra  which  is  a  public  navigable  river  ran 
through  these  mouzahs.  The  bed  of  the  river  piesumaUy  was 
and  is  Government  property.  The  bed  is  not  the  property  of 
the  appellant  and  was  not  the  property  of  his  predecessors  in 
title  in  1793.  Where  the  river  then  flowed  is  not  shown  by 
the  evidence  in  these  proceedings,  but  there  is  evidenoe  to  show 
that  in  1838  it  was  in  the  same  situation  as  in  1851  and  1853. 
After  that  time  and  before  1881  the  river  had  shifted  its  course; 
and  its  former  bed  had  become  dry  land  and  it  has  so  remained. 
This  dry  land  is  the  land  in  dispute.  Locally  it  is  situate  in  the 
appellant's  mousahs. 

Li  the  year  1881,  the  Deara  Survey  authorities,  on  behalf 
of  the  Government,  purporting  to  act  in  accordance  with  the 
provisions  of  Act  IX  of  1847,  surveyed  and  marked  out  the 
pieces  of  land  in  question  as  surplus  accretions  and  additions 
to  the  appellant's  said  four  villages,  and  assessed  the  same  accord- 
ingly. The  appellant  was  then  a  minor  under  the  guardiandup 
of  his  mother,  who  disputed  the  assessment  on  the  ground  that 
the  aforesaid  mousahs  were  included  in  the  Permanent  Settle- 
ment of  1793  and  that  the  lands  in  question  were  part  of  them. 
The  assessment  authorities,  howeveri  considered  that  the  lands  in 
question  were  new  accretions  to  these  mouzahs,  and  as  such  were 
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properly  aafiessable  nnder  seotion  6  of  the  Act  ot  1847 ;  and  they       i908 
asBABBed    them    aooordingly.    The    appellant's    mother  did  i^ot  j^^^"^^^^ 
oonteet  the  matter  further^  but  acoepted  a  Bettlement  of  these   ^^^^  ^' 
lands  for  12  years,  which  expired  in  1893.    In  the  Courts  below  SioanAsr 
it  was  contended  that    the    appellant  was  precluded  by  these  ^e^iVpia. 
proceedings  and  by  lapse  of  time  from  disputing  the  yalidity  of 
the  assessment  so  made  ;  but  this  contention  did  not  preTail  and 
was  not  renewed   before  this  Board.    It  will  not  therefore  be 
further  alluded  to. 

The  appellant,  having  come  of  age,  instituted  the  present  suit 
on  the  24th  October  1892  for  the  purpose  of  having  it  declared 
that  the  assessment  of  1881  was  illegal  and  for  a  return  of  the 
assessments  paid  under  it 

The  Secretary  of  State  filed  an  answer  to  the  plaint  and  stated 
that  both  at  the  period  of  the  Permanent  Settlement  and  the 
Bevenue  Survey  that j  followed,  the  deara  blocks  were  covered  aud 
entirely  enveloped  by  the  deep  navigable  stream  of  the  Brahma- 
putra, and  on  their  appearance  they  were  proved  to  be  fresh 
additionB  and  surplus  accretions  to  the  plaintiffs  estate. 

Six  issues  were  settled,  but  the  only  one  now  of  any  importance 
is  the  third  issue  which  runs  as  follows: — "Is  it  true  that  the 
disputed  lands  are  the  re-formed  lands  appertaining  to  the 
permanently-settled  talook  of  the  plaintiff,  or  are  they  fresh 
additions  or  surplus  accretions  to  the  talook  as  contended  on  behalf 
of  Govenmient  P  " 

A  local  inquiry  was  directed  and  a  Oommissioner  (amin)  was 
appointed  to  conduct  it  and  to  report  the  result.  The  thak  and 
survey  map»  of  1861-53  and  of  1881  were  before  him ;  he  took 
evidence  and  examined  the  locality  and  made  a  map  and  report. 
This  map  shows  that  the  lands  in  question  were  dry  in  1881  and 
since,  but  that  they  formed  the  bed  of  the  river  Brahmaputra 
in  1851-53,  and  that  in  those  years  the  river  flowed  through  the 
appellant's  property  and  that  this  property  was  included  in  the 
Permanent  Settlement  of  1793.  Further,  th^  amin  ascertained 
and  gave  the  acreage  of  this  properfy  and  included  the  bed  of  the 
river  in  that  acreage.  He  did  not,  however,  find  where  the  river 
was,  nor  how  the  bed  of  the  river  was  dealt  with,  vrhea  the 
Permanent  Settlement  was  fixed  in  1793. 
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1902  Upon  this  map  and  report  the  Court  of  First  Instance  dedded 

Jagadindba  ^^^  above  issue  in  favour  of  the  appellant  and  ordered  Es.  1,218 

Nath  Eoy    to  be  refunded  to  him.     The  District  Judge  reversed  this  deoisian 

Sbcrbtary  and  dismissed  the  appellant's  suit  with  costs.    The  appellant  then 

^rInma.   ^PP^^d  ^  ^be  High  Court;  and  that  Court,  although  differing 

from  the  District  Judge  on  some  points,  held  that  he  had  not 

committed  any  error  in  law  affecting  the  third  issue;  and  the 

appellant's  appeal  was  dismissed  accordingly.     The  appellant  then 

applied  to  the  High  Court  for  leave  to  appeal  to  His  Majesty 

in   Council,  and  such  leave  was  granted   on  the  ground  that 

**the    question    involved    appears    to  be  one  of  very    general 

importance, «?/«.,  as  to  the  true  effect  of  the  survey  maps  having 

regard  to  sections  5  and  6  of  Act  IX  of  1847." 

This  appeal  has  accordingly  been  brought  and  argued.  The 
only  questions  of  law  which  arise  are  the  construction  of  section  6 
of  Act  IX  of  1847  and  the  legal  effect  of  that  section  when  applied 
to  the  facts  of  the  present  case. 

It  has  already  been  decided  by  this  Board  and  it  is  plain  from 
the  language  of  the  Act  of  1847,  that  the  Act  has  no  application 
to  lands  included  *in  the  Permanent  Settlement  of  1793  and  the 
assessment  of  which  lands  was  then  fixed  for  ever.  No  new 
assessments  of  such  lands  can  be  lawfully  made.  See  Sjcretary 
of  Sate  for  India  v.  Fahamdannissa  Begum{l).  In  that  case 
the  lands  in  dispute  were  dry  in  1793,  they  afterwards  became 
submerged,  and  then  again  became  dry.  It  was  held  that  they 
ought  not  to  have  been  re-assessed. 

In  every  case  the  question  what  lands  were  in  "luded  in  the 
Permanent  Settlement  is  a  question  of  fact  and  not  of  law.  This 
question  may  or  may  not  be  satisfactorily  proved  by  subsequent 
survey  maps.  The  onus  of  proving  that  any  particular  lands  were 
included  in  the  Permanent  Settlement  of  1793,  in  other  words,  the 
onus  of  proving  that  the  Government  revenue  then  fixed  was 
assessed  upon  any  particular  lands,  is  clearly  on  those,  who  afl&rm 
that  such  was  the  case.  But  their  Lordships  are  not  prepared  to 
say  as  a  matter  of  law  that  the  appellant's  Counsel  were  right  in 
contending  that  the  burden  of  proof  was  shifted  on  to  the 
respondent  by  the   thak   and   survey   maps    of   1851-53,   and 

(1)  (1889)  I.  L.  E.  17  C«lc  590. 
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that  those    maps    ought    to    have   been    held    suflSoieut    proof        1902 
that    what  was    part   o!    the    bed    of    the    Brahmaputra    in  j^^^ma 
those    years    was    included  in   the    Permanent    Settlement    of    Nath  Bot 
1793.    The    Brahmaputra    was    then    as    it  is    now   a   public   Siorbtabt 
navigable  riyer,  and  if  the  lands  in  question  were  then  part  of    ^^  ivdia. 
its  bed  as  they  were  in  1851  and  apparently  also  in  1838,  it  is 
difficult  to  suppose  and  it  ought  not  to  be  assumed  that  those 
lands  were  included  in  the  lands  permanently  assessed  in  1793- 
No  Court  can  properly  act  on  the  assumption  that  in  1793  a 
state  of  things  existed  different    from   what  appears  from  any 
evidence  before  the  Court.    Their  Lordships  are  therefore    of 
opinion  that  the  District  Judge  did  not  commit  any  error  of  law 
in  dismissing  the  appellant's  suit  and  that  the  High  Court  were 
right  in  dismissing  the  appeal  from  his  decision. 

Their  Lordships  were,  however,  referred  by  Counsel  to 
numerous  authorities  on  the  effect  of  thak  and  survey  maps  and  ot 
the  application  of  the  Act  IX  of  1847  to  them ;  and  having 
regard  to  the  grounds  on  which  leave  to  appeal  was  given  in 
this  case,  their  Lordships  will  express  their  views  on  the  principles 
applicable  to  these  points  so  far  as  they  arise  in  the  present  appeal. 

Maps  and  surveys  made  in  Lidia  for  revenue  purposes  are 
official  documents  prepared  by  competent  persons  and  with  such 
publicity  and  notice  to  persons  interested  as  to  be  admissible 
and  valuable  evidence  of  the  state  of  things  at  the  time  they  are 
made.  They  are  not  conclusive  and  may  be  shown  to  be  wrong ; 
but  in  the  absence  of  evidence  to  the  contrary  they  may  be  prop* 
erly  judicially  received  in  evidence  as  correct,  when  made.  This 
is  in  accordance  with  the  cases  of  Satcowri  Ohosh  Mond.il  v.  Sec^ 
retary  of  State  f.^r  InMa{l)^  Syama  8undef*i  Dassya  y.  Jogohundhu 
8ootar{2)^  Sarat  Sundari  Dabi  t.  Secretary  qf  State  for  India{3)y 
Lewan  Ram  Jewan  Singh  v.  Colkctor  of  ShahcAad{4)^  and  Bam 
Jewan  Singh  v.  CoUector  qf  Shahabad{5). 

Assuming  lands  not  to  be  within  the  Permanent  SettlemenC 
of  1793,  then  their  Lordships  agree  with  the  contention  of  the 
appellant's  Counsel  that  the  last  survey  made  under  section  3  of  the 

(1)  (1894)  I.  L.  B.  22  Calo.  262.  (3)  (1885)  I.  L.  R.  11  Calo.  784. 

(2)  (1888)  I.  L.  B.  16  Calo.  186.  (4)  (LB72)  14  B.  L.  B.  221  (noto). 

(5)  (1878)  19  W.  R.  127. 

21 


Digitized  by 


Google 


802  CaLCUOTA  SEBIES.  [VOL.  XXX* 

1902  Act  IX  of  1847  is  to  be  taken  as  the  starting  point  for  deciding, 
JAeADiNDBA  vli«n  the  next  survey  is  made,  whether  lands  are  withm  sections 
Kath  Boy  5  q^j^^  q  q£  that  Act.  But  when  the  question  arises  whether  lands 
8b(«btabt  shown  on  a  particular  thak  or  survey  map  made  since  1793  were 
$on  IHD^JA.  ^^  ^^^^  ^^^  included  in  the^  lands  charged  with  the  assessment 
permanently  fixed  in  1793  the  enquiry  is  at  once  enlarged ;  and 
it  would  not  be  right  in  point  of  law  to  direct  the  Judge  of  First 
Instance  that  he  ought  in  all  cases  to  act  on  the  last  thak  or  survey 
map  and  to  iareat  it  as  decisive  in  the  absence  of  evidence  to  the  con- 
trary. In  Sarat  Sundari  Dabi  v.  Secretary  of  State /or  India{i)  it 
is  not  dear  whether  the  re-formed  lands  were  or  were  not  assessed, 
when  the  Permanent  Settlement  was  fixed ;  but  if  they  were,  the 
case  went  too  far  and  is  not  consistent  with  the  case  of  Secretary 
of  State /or  India  v.  Fahamidannissa  Begum  (2).  Indeed  it  was 
distinctly  disapproved  in  India  in  the  case  of  Fahamidannksa 
Begum  v.  Secretary  0/  State /or  Ind$a{S)  (see  p.  92  of  that  report) 
and  afterwards  affirmed  in  Secretary  0/ State  for  India  v.  Faha^ 
midanni^Ba  Begum(2).  In  the  case  of  Siteoiori  Ohosh  Mondal 
V.  Secretary  0/  State  /or  India{4)  the  question  was  sent  back 
for  further  inquiry  ;  and  in  the  case  before  their  Lordships 
the  same  course  might  have  been  taken.  But  no  error  in  point 
of  law  was  committed  in  deciding  on  the  evidence  as  it  stood ; 
and  on  that  evidence  the  decision  of  the  District  Judge  was  right. 
It  certainly  cannot  be  assumed  that  the  lands  in  question  were 
d^y  land  in  1793  or  that  the  land  forming  the  bed  of  a  public 
navigable  river  was  included  in  the  assessment  then  permanoitly 
fixed. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  this  appeal  should  be  dismissed. 
The  appellant  must  pay  the  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  T.  L.  Wihon  8f  Co. 
Solicitor  for  the  respondent :  The  Solictor,  India  Office. 

J.  v.  w, 

(1)  (I88S)  1.  L.  R.  11  Calc.  784.  (8)  (1886)  I.  L.  B.  14  Calc  $7,  92. 

(2)  (1889)  I.  L.  Ri  17  Calc.  590.  (4)  (1894)  I.  L.  R.  22  Calc.  252. 
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RAM  ANUGRA  NAEAIN  SINGH  p.c* 


V.  1902 

ifor.  18,  14. 

OHOWDHRY  HANUMAN  SAHAI,  Deemher  iz. 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal.] 

Privy  CoumeU,  praeiice  of^-Conourrent  deoUiom  on  faoU — Cfomrts  hannff  daemon 
on  different  gr^undt^One  Oouri  relying  on  •rtU,  and  the  other  on  docu* 
mentmrjh  evidence. 

The  mle  of  the  Jadkial  Committee  not  to  disturb  a  eonenrrent  finding  of 
fact  by  two  Conrte,  nnless  it  is  clearly  shown  to  be  erroneons,  is  none  the  }em 
applicable*  although  the  Courts  hare  not  taken  precisely  the  same  view  of  th« 
weight  to  be  attached  to  each  particular  item  of  evidence. 

A  case  where  one  Court  has  relied  on  the  oral,  and  the  other  on  the  documentary, 
evidence  is  within  the  rule. 

Appeal  from  a  decree  (4th  Auguflt  1899)  of  a  Divisional 
Bench  of  the  High  Court,  reversing  a  decree  (24th  September 
1897)  of  the  Subordinate  Judge  of  Gya,  which  had  dismissed  the 
respondent's  suit  with  costs. 

Appeal  by  the  defendant,  Ram  Anugra  Narain  Singh,  to  His 
Majesty  in  Council. 

The  suifc  wa3  brought  to  recover  property  which  the  defendant 
was  hdding  under  a  decree  of  the  Privy  Council  passed  on  27th 
June  1873(1).  The  plaintiff  claimed  under  a  deed  of  transfer 
dated  30th  April  1895  by  two  persons,  Sheo  Sahai  and  Balgobind, 
who  asserted  that  they  were  the  next  heirs  of  6ne  Sheo  Chum, 
and  as  such  heirs  were  entitled  to  succeed  to  certain  property 
held  by  Sheo  Chum's  mother  as  his  heir  until  her  death. 

The  property  in  suit  was  a  portion  of  the  property  belonging 
to  one  Ram  Dyal  Singh,  who  died  on  Srd  May  1845.  Shortly 
before  his  death  he  made  a  verbal  disposition  of  his  property. 
He  gave  it  in  the  first  instance  to  his  wife,  Brij  Eoer,  for  her 

•  Present  .•--Lord  Hacnaghten,  Lord  Lindley,  Sir  Andrew  Scoble,  Sir  Arthur 
Wilson,  and  Sir  John  Bonser. 

(1)  12  B.  L.  R.  488. 
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1902        life,  and  subject  to  her  lifeointereet  he  gave  an  absolute  estate  in 

R  m^Tnuoba  ^^^^^  two-thirds  of  the  property  to  Ajudhya  Pershad,  the  only 

Nahaim     son  of  his  eldest  daughter,  Sham  S^onder  Eoer,  and  the  remainder 

^^^°      of  the  property  he  gave  to  Sheo  Chum  Lai,  the  only  son  of 

Chowdhbt  jjjg  younger  daughter,  Mahan  Soonder  Eoer.    The  present  suit 

Sahax.      relates  to  a  moiety  of  the  property  so  given  to  Sheo  Chum  Lai. 

After  the  death  of  Bam  Dyal  a  foutmafna{l)  attested  by 
'^tnesses  before  whom  he  had  made  his  verbal  will  and  oon« 
taming  its  provisions  was  registered  and  attested  by  the  Easi. 
That  document  was  dated  7th  May  1846. 

Brij  Ko€fr  lemained  in  possession  of  the  property,  until  lier 
death  on  12th  Ootobef  1851.  Shso  Churn  had  predeceased 
Brij  Koer,  and  on  her  death  Ajudhya  took  possession  of  tho 
share  left  to  him,  and  Mohan  Soonder  Koer  as  heiress  of  Sheo 
Churn  took  possession  of  his  share  and  retained  possession  of 
it,  until  her  death  on  15th  June  1894.  On  her  death  the  persons 
entitled  to  that  portion  were  the  reversionary  heirs  of  Sheo 
Churn  Lai.  Mahan  Soonder  Koer  had,  besides  Sheo  Chum,  two 
daughters,  Bhawani  Koer  and  Gir  Koej.  Bhawani  Koer,  who 
died  a  few  days  before  Mahan  Soonder,  was  the  wife  of  Tooka 
Nath,  the  father  of  the  plaintiflf.  tiir  Koer  had  died  long  before 
in  1852.  She  was  the  wife  of  the  defendant,  Ram  Anugia 
Narain  Singh.  On  the  death  of  Mahan  Soonder  Koer,  the 
defendant,  claiming  under  a  deed  of  gift  dated  28th  August  1860, 
which  he  alleged  had  been  executed  by  Mahan  Soonder  Koer, 
and  that  she  had  thereby  given  a  half  of  her  property  to  each  of 
her  daughters,  claimed  possession  of  the  moiety  left  to  the 
younger  daughter,  GKr  Koer,  his  wife,  and  obtained  registration 
of  it  in  his  name  on  10th  December  1894.  Hence  this  suit, 
which  was  instituted  on  11th  September  1896. 

The  defendant's  written  statement  alleged  that  Mohan  Soonder 
held  her  share  of  the  property  not  as  heir  of  Sheo  Chum,  but 
in  absolute  ownership  under  a  verbal  gift  from  her  father  and 
mother;  that  Mahan  Soonder  made  a  gift  of  the  property  in 
dispute  in  I860  to  his  wife,  Gir  Koer ;  that  she  died  in  1864, 
leaving  as  her  heir  an  infant  son,  who  died  in  a  few  days  and  to 

(1)  A  document  stating  the  death  of  an  incninhent  and  the  nameeof'hii 
hein.     TTi.'fOnV  Glo$tary» 
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whom  the  defendant  became  heir,  and  that  his  title  waB  affirmed  1902 

by  the  Judicial  Committee  in  1873,  subject  to  Mahan  Soonder's  kam^anpoba 

right  to  enjoy  the  income  during  her  life.     The  defendant  also  Nabaiw 

pleaded  that  the  suit  was  barred  by  limitation ;  'denied  that  Sheo  «. 

Sahi  and  Balgobind  were  the  heirs  of  Sheo  Chum  or  had  miy  HiNuirijr 

title  to  the  property,  and  said  that  the  deed  of  transfer  itself  was  Sahai. 
a  champertous  transaction  executed   without  consideration,   and 
that  it  conferred  no  title  on  the  plaintiff. 

On  'these  pleadings  the  material  issues  were  (2)  Whether 
the  property  in  dispute  vested  in  Sheo  Chum  under  Ram 
Dyal  Singh's  will,  if  any,  after  the  death  of  Ram  Dyal 
Singh?  (3)  Whether  Sheo  Sahai  and  Balgobind  alias  Bhundu, 
the  alleged  vendors  of  the  plaintiff,  are  the  nearest  sapindas  and 
heirs  of  the  said  Sheo  Chum  P  (4)  Whether  the  deed  of  sale  dated 
30th  April  1895  relied  on  by  the  plaintiff  is  a  genuine  and  valid 
document?  (6)  Whether  the  property  in  dispute  was  the  sirfdhan 
of  Mahan  Soonder  Koer,  mother  of  Sheo  Chum  ?  (6)  Whether 
the  Privy  Council  decree  relied  on  by  the  defendant  in  any  way 
affects  the  plaintiff's  claim  ? 

The  Subordinate  Judge  found  on  the  2nd  and  0th  issues 
that  the  property  in  suit  did  vest  in  Sheo  Churn.  On  the  5th 
issue  he  also  found  that  the  property  was  not  the  nfridhan  of 
Mohan  Soonder.  On  the  3rd  issue  he  found  that  Sheo  Sahai 
and  Balgobind  were  shown  to  be  the  heiis  of  Sheo  Chum.  He 
held  this  to  be  proved  chiefly  by  the  oral  evidence,  upholding 
that  of  the  plaintiff's  witnesses  as  more  trustworthy  than  that 
given  on  behalf  of  the  defendant.  On  the  4th  issue  the  Subor- 
dinate Judge  came  to  the  conclusion  that  the  plaintiff's  title-deed, 
the  deed  of  transfer  of  3rth  April  1895,  was  not  a  bond-fide 
transaction,  and  that  it  was  champertous  and  invalid,  because 
there  was  a  partial  failure  of  the  alleged  consideration.  On  the 
6th  issue  he  held  that  the  Privy  Council  decree  relied  on  was 
not  inter  partes^  and  therefore  not  relevant.  In,  the  result  he 
dismissed  the  suit  with  costs. 

On  appeal  the  High  Court  (Macphkrson  and  Wilkins  JJ.) 
concmTed  with  the  Subordinate  Judge  on  the  2nd,  3rd  and  5th 
issues,  holding  that  Sheo  Chum  took  a  vested  interest  under  the  oral 
will  of  his  grandfather,  Ram  Dyal  Singh;  that  the  defendant's 


Digitized  by 


Google 


306  CALCUTTA  SEEIES.  [VOL.  XXX 4 

1902       story  of  the  oral  gift  to  the  daughter,  Mahan  SooHder,  was  an 

BAx^AimemA ^^i^s'^^^    one    and    not    true;    and    that    8heo    Bahai    and 

N^Anr     Balgobind,  the  plaintifi's  vendors,  were  the  nearest  collateral 

«.         heirs  of  Sheo  Chum.    On  the  4th  issue  the  High  Court  differed 

HAvincAir    from  the  Subordinate  Judge  as  to  the  transfer  of  SOth  April  1895 

®^^'-      to  the  plaintiff,  which  they  held  was  valid  and  efEectuaL 

The  High  Court  reversed  the  Subordinate  Judge*s  decfaion 
and  gave  the  plaintiff  a  decree. 

Haldam  K.  C.  and  Mayne  for  the  appellant  contended 
that  both  the  Courts  below  were  wrong  in  holding  that  Sheo 
Chum  took  a  vested  interest  in  the  property  in  dispute.  The 
evidence  did  not  establish  such  an  interest  in  him,  and  all  that 
took  place  showed  that  no  one  in  the  family  ever  treated  Sheo 
Chum  as  being  in  any  different  position  from  that  of  a  daughter's 
son,  whose  right  depended  on  his  surviving  his  mother.  That 
Bam  Dyal  intended  to  pass  over  Us  daughter  Mahan  Soonder 
was  improbable ;  but  if  any  interest  in  the  property  was  given  to 
Sheo  Chum  it  was  subject  to  Brij  Koer's  life-estate,  and  oontin- 
gent  on  his  surviving  her,  whereas  he  died  before  her  life-tenancy 
came  to  an  end.  The  legal  evidence  as  to  the  will  was  insuffi- 
cient to  prove  that  it  was  ever  made,  or  what  its  terms  were.  The 
foutinama  of  7th  May  1846  was  inadmissible  for  that  purpose, 
nor,  if  admissible,  was  it  sufficient  proof.  On  the  admissibility  of 
that  and  other  documentary  evidence  the  Evidence  Act  (I  of  1872) 
s.  32,  cl.  5,  and  s.  35  was  referred  to.  In  the  absence 
of  a  will  Mahan  Soonder  was  entitled  to  succeed  as  heiress  of  her 
father,  and  in  that  case  title  must  be  made  through  him  and  not 
through  Sheo  Churn.  But  Mahan  Soonder,  it  was  submitted, 
was  shown  to  have  asserted  from  the  death  of  Brij  Zoer  in  1861 
an  absolute  and  independent  title  in  reference  to  her  share,  and 
had  by  her  dealings  with  it  shown  that  she  claimed  to  hold  it 
adversely  to  the  reversionary  heirs,  and  so  had,  as  against  the  heirs 
of  Sheo  Chum,  obtcdned  a  prescriptive  title  by  adverse  possesion. 
Lachhan  Kunicar  v.  Manor a(h  Ram{l)  and  Mahabir  Pershud  v. 
Adhikari  Fber{2)  were  referred  to. 

(1)  (1894)  I.  L.  R.  22  Calc  445. 

(2)  (1896)  I.  L.  H.  28  Calc.  942,  946,  948,  94©. 
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It  was  also  contended  th&t  the  plaintifl  bad  by  bk  oondnoi       190s 
i^own  tbat  he  oonsidered  himself  bound  by  the  Privy  Oooncil  j^^'^JJ^^^ 
decree  of  1873  under  whloh  the  defendant  held  the  property  in     Kab^im 
dispute,  and  that  the  transfer  to  the  plaintiff  of  30th  April  1895        ',,. 
was  invalid  as  being  made  by  persons,  who  never  had  any  title  ^^^^^ 
or  whose  title^  if  any,  had  been  extinguished.    Both   Courts      Basai. 
bdow  no  doubt  held  that  the  evidenoe  proved  that  the  transferors, 
Sheo  Shai  and  Balgobind  Sahai,  were  the  heirs  of  Sheo  Chum, 
but  their  judgments  were,  it  was   submitted,    not    concurrent 
decisions  on  the  facts  within  the  rule  laid  down  by  the  Judicial 
Committee  as  they  were  not  based  on  the  same  grounds,  the  first 
Court  relying  on  the  oral,  and  the  High  Court  on  the  docu- 
mentary, evidence. 

Raltigam  K,  C.  and  C.  W.  Arathoon  for  the  respondents   were 
not  heard. 


The  judgment  of  their  Lordships  was  delivered  by 

SzB  Joxv  B0V8BB.     This  is  an  appeal  from  a  decree  of  the  Deetmher  18. 
High  Court  of  Calcutta  which  reversed  a  decree  of  the  Second 
Sub(»:dinate  Judge  of  Gya. 

The  plaintiff  (the  present  respondent)  sued  to  recover  certain 
villages  which  were  in  the  possession  of  the  defendant  (the  present 
appellant).  He  claimed  under  a  conveyance  made  in  his  favour 
by  the  heirs  of  one  Sheo  Churn,  who  was  entitled  (as  he  alleged) 
to  the  property  under  the  will  of  one  Eam  Dyal,  subject  to  the 
life-interest  of  Eam  Dyal's  widow  Brij  Koer. 

The  principal  questions  argued  before  their  Lordships  and  the 
Courts  below  were  (I)  whether  Sheo  Chum  was  entitled  to  the 
property  as  alleged  by  the  plaintiff  and  (2)  whether  the  plaintiff's 
vendors  were  Sheo  Chum's  heirs. 

As  regards  the  first  question  both  Courts  found  that  Ham 
Dyal  did  make  on  his  death-bed  an  oral  disposition  of  this  proj^rty 
under  which  his  grandson  Sheo  Chum,  then  an  infant  of  tender 
years,  took  a  vested  estate  subject  to  the  life-interest  of  Brij 
Eoer.  It  was  urged  by  the  appellant's  Counsel  that  the  evideace 
was  insufficient  to  establish  such  a  gift,  and  they  insisted  on  the 
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1902       improbabiKty  of  the  testator  paseing  over  Lis  own  daughter  in 

HauAvv&ra  ^^^^^^  ^'  ^^  infant  son,  and  contended  that,  even  if  the  testator 

Nabain     intended  to  benefit  Sheo  Chum,  the  gift  was  contingent  on  his 

^^.         surviving  the  tenant  for  life,  which  he  did  not  do;  but  their 

<^owDHBT  Ix^rdships  are- of  opinion  that  the  finding  of  the  Lower  Courts  is 

Sahai.      fully  justified  by  the  eyidence  and  ought  to  be  affirmed. 

On  the  second  question  both  Courts  agreed  in  finding  that  the 
plaintiff's  vendors  were  proved  to  be  the  heirs  of  Sheo  Chum; 
and  according  to  the  well-known  rule  of  this  Board  such  a  finding 
will  not  be  disturbed,  unless  it  can  be  shown  to  be  dearly  erroneous* 
The  appellant's  Counsel,  however,  contended  that  this  finding  was 
not  within  the  rule,  because  the  Courts  were  not  quite  agreed  on 
the  grounds  of  their  decision— the  Subordinate  Judge  relying  on 
the  oral  testimony,  whil^  the  High  Court  based  its  finding  on  the 
documentary  evidence.  But  the  rule  is  none  the  less  applicable, 
because  the  Courts  may  not  have  taken  precisely  the  same  view 
of  the  weight  to  be  attached  to  each  particular  item  of  evidence. 

A  further  point  which  does  not  appear  to  have  been  expressly 
raised  in  the  Courts  below  was  pressed  on  their  Lordships.  It 
was  contended  that  Mahan  Soonder  Koer,  Sheo  Chum's  mother, 
under  whom  the  defendant  claims  and  who  entered  into  possession 
of  the  property  upon  her  son's  death  and  enjoyed  it,  until  her  own 
death,  which  happeued  shortly  before  the  institution  of  this  suit, 
acquired  an  absolute  title  by  adverse  possession  against  the  heirs 
of  Sheo  Chum.  Their  Lordships  are  of  opinion  that  the  posses- 
sion of  Mahan  Soonder  Eoer  must  be  referred  to  her  title  as 
heiress  of  her  son,  in  which  capacity  she  would  take  a  life-intereet 
and  that  no  case  of  adverse  possession  has  been  established. 

For  these  reasons  their  Lordships  will  humbly  advise  His 
Majesty  that  the  appeal  ought  to  be  dismissed.  The  appellant 
will  pay  the  respondent's  costs. 

Appeal  dismmed. 

Solicitors  for  the  appellant :   WtUkim  Sf  Lempriere. 
Solicitors  for  the  respondent :  Dallimore  8f  Son, 

J,  V.  w. 
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EAM  NAEAIN  JOSHI  1909 


PAEMESWAR  NAEAIN  MAHTA  AND  0THEE8.        Si^IlJ^S' 
[On  appeal  from  the  High  Court  at  Port  William  in  Bengal.] 

Privy    OouncU,  prmetufe   qf—Appsal^Delajf — MUtahe — Cotiri^Ordtr*—*' Suffl- 
eieni  eause  " — Ltmitatiom  Aot  {XV  of  1877)  ».  6—Analo^oms  appeal. 

The  appellant  pieferred  two  appeala  from  a  decision  of  a  Sabordinate  Judge, 
one  of  which,  instead  of  presenting  to  the  High  Conrt,  he  had  filed  in  the  District 
Conrt,  which  on  a  true  valnatioii  of  the  appeal  had  no  jurisdiction  to  hear  it. 
While  the  other,  which  was  an  analogous  case  raising  the  same  question,  he  had 
correctly  filed  in  the  High  Court. 

It  appeared : — 

(a)  that  when  the  mistake  was  brought  to  the  appellant's  notice,  great  delay 
occurred  in  the  taking  of  any  steps  by  him  to  rectify  it ; 

(b)  that  the  High  Court  had  refused  to  admit  the  appeal  out  of  time  on  the 
ground  of  such  delay,  and  because  the  appellant  had  not  satisfied  them  that  he  had 
made  a  hond'Jlde  mistake,  nor  that  he  had  sufficient  cause  under  s.  5  of  the 
Limitation  Act  (XV  of  1877)  for  not  presenting  the  appeal  in  time  ; 

(e)  that  the  High  Court  had  transferred  to  their  own  files  the  appeal  from  the 
District  Court,  but  on  objection  taken  that  they  had  no  power  to  transfer  a  case 
that  was  not  properly  before  the  District  Judge,  they  had  dismissed  the  appeal ;  and 

(d)  thifct  the  analogous  appeal  had  been  decided  by  the  High  Court  in  the 
appellant's  f  arour. 

On  mpp^  from  the  orders  of  the  High  Court  in  the  wrongly-filed  appeal  which, 
it  was  contended,  were  under  the  oir^umstanoes  erroneout : — 

Held,  by  the  Judicial  Committee  that  they  could  not  interfere,  unless  they  were 
satisfied  that  the  ref  nsal  of  the  High  Court  to  admit  the  appeal  out  of  time  was 
wrong,  and  they  were  not  so  satisfied ;  and  that  the  delay  which  had  occurred  since 
the  rejection  of  the  appeal  by  the  High  Contt  and  which  was  not  accounted  tot, 
militated  against  any  interference. 

Appeal  from  an  order  (19th  January  1897)  of  the  High  Court 
at  Calcutta,  and  a  decree  (20th  July  1897)  of  the  same  Court, 
made  in  the  exercise  of  the  Appellate  Jurbdiotion  in  appeal  304 

•Pr«wji* /—Lords  Macca^Ltan  and  Lmdley,  Sir  Andrew  Scoble,  Sir  Arthur 
WUaoQ,  and  ffir  Jolm  Bonser. 
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1902       of  1895,  which  had  been  transferred  for  hearing  to  the  High 
^][J]J       Court  from  the  Oourt  of  the  District  Judge  of  Mozufferpore  by  an 
Nabaik     order  of  the  High  Court  duted  9th  August  1895. 
V.  Appeal  by  the  plaintiff,  Ram  Narain  Joshi,  to  His  Majesty  in 

^^^IS;"  Oounoa. 
Mahta.  The  appellant  having  purchased  a  share  in  certain  property 

from  the  respondent,  Bibi  Sahodra,  subsequently  instituted  in  the 
Court  of  the  Subordinate  Judge  of  Mozufferpore  two  suits  to 
set  aside  two  attachments  of  the  property  made  by  different 
creditors  of  his  vendor.  In  the  first  suit  (100  of  1892)  the 
market-value  of  the  property  in  suit  was  stated  to  be  Bs.  9,855, 
the  price  paid  by  the  plaintiff,  and  the  valuation  of  the  suit 
for  the  court-fee  was  Es.  4,514.  Under  the  second  attachment 
a  sale  took  place  at  whidi  the  property  in  suit  was  sold  for 
Es.  5,650,  and  in  the  second  suit  (18  of  1893)  that  sum  was 
stated  as  the  valuation  for-  the  purpose  of  assessing  the  court- 
fee.  By  consent  the  two  suits  were  tried  together,  and  both  suits 
were  on  25th  June  1894  dismissed  by  the  Subordinate  Judge. 

The  appellant  appealed  in  both  suits,  but  (acting  as  was  alleged 
under  a  mistaken  belief  that  the  test  of  the  value  of  the  relief  for 
the  purpose  of  jurisdiction  was  the  same  as  that  for  the  purpose 
of  assessing  the  court-fee  on  institution)  filed  his  appeal  in  suit 
100  of  1892  in  the  Court  of  the  District  Judge  of  Mozufferpore  as 
an  appeal  in  value  below  Rs.  5,000,  the  limit  of  jurisdiction  of  a 
District  Judge  in  appeals.  His  appeal  in  the  other  suit,  18  of 
1893,  in  which  the  valuation  for  the  Court-fee  had  been  put 
above  Rs.  5,000,  he  fibd  in  the  High  Court. 

In  the  appeal  in  the  District  Judge's  Court,  the  District  Judge 
made  an  entry  in  the  order  sheet  that  as  the  value  of  the  claim 
was  Rs.  9,855,  the  appeals  should  be  filed  in  the  High  Court. 
It  was,  however,  admitted  on  4th  September  1894,  and  an  entry 
was  made  in  the  order  sheet  postponing  its  hearing  for  an 
application  to  be  made  for  its  transfer  to  the  High  Court,  to  be 
tried  with  the  appeal  in  suit  No.  18  of  1893  filed  in  the  High 
Court.  This  application  was  made  to  the  High  Court  on  9th 
August  1895,  and  on  the  heaadug  of  the  application  an  objection 
was  for  the  first  time  made  that  the  appeal  to  the  District  Judge 
was  not  within  his  jurisdiction  and  should  have  been  brought 
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in  the  High  Court.    The  High  Court,  howerer,   directed  the       1902 
transfer,  "leaving  it  open  to  the  parties  at  the  hearing  of  the       ^^k 
appeal  to  raise  the  objection."    Subsequently  on-  16th  September     ^^" 
1895  and  before  the  hearing  of  the  appeal  in  suit  18  of  1893,         «. 
the  appellant  applied  that  the  memorandum  of  appeal  in  suit      Nabjjii 
100  of   1892   (which  had  been  filed  in  the  District  Court  and     ^*^^^ 
transferred  as  abovementioned  to  the   High   Court)  might  be 
admitted  as  a  memorandum  of  appeal  to  the  High  Court. 

This  application  was  rejected  by  the  High  Court  (Beverley 
and  Ameer  Ali  JJ.)  on  19th  January  1897.  In  rejecting  it 
they  observed  as  follows  :— 

*' We  axe  of  opinion  that  there  are  aereral  groonds,  which  debar  the  appUcant 
from  incceeding  in  this  role. 

"This  ia  not  an  application  for  the  admission  of  an  appeal  after  time,  which 
is  being  presented  in  proper  form  to  this  Coort.  There  is  no  fresh  memorandum 
of  appeal  now  before  us.  What  we  are  asked  to  do  is  to  treat  an  appeal  which 
was- presented  to  the  District  Judge,  and  which  was  called  up  for  trial  by  this 
Court,  as  an  appeal  to  this  Court  direct,  and  that  in  the  face  of  the  order  of  the 
Division  Bench,  which  called  up  the  appeal  for  hearing.  We  are  of  opinion  that 
we  cannot  do  that.  The  appeal  as  presented  to  the  District  Judge  has  been 
caUed  up  to  this  Court  and  is  now  an  appeal  to  this  Court,  numbered  304  of 
1866,  and  we  are  at  a  loss  to  see  how  we  can  interfere  in  any  way  with  the  order 
made  as  regards  that  appeal. 

"  But  even  supposing  that  a  fresh  memorandum  of  appeal  had  been  presented 
and  we  were  asked  to  admit  it  after  time,  we  are  of  opinion  that  the  applicant 
has  not  satisfied  us  that  he  had  sufficient  cause  for  not  presenting  the  appeal 
before.  It  may  be  that  in  certain  cases  a  mistake  made  by  the  parties  as  to 
jurisdiction  or  other  matters  may  be  a  sufficient  cause  f ot  admitting  an  appeal 
after  time ;  but  in  the  present  case  it  is  difficult  to  see  how  such  a  mistake  can 
have  occurred*  The  two  suits  were  in  respect*  of  the  same  property,  and  it  is  to  be 
presumed  that  they  were  of  the  same  value.  They  appear  to  have  been  instituted 
on  different  dates,  and  that  is  probably  the  reason  why  the  values  of  the  suits  are  put 
down  at  different  figures;  but  the  applicant,  who  was  the  plaintiff  in  those  saits, 
must  have  known  very  well  that  the  value  of  this  suit  was  above  Rs.  5,000  and  that 
the  appeHl  in  this,  as  in  the  other  case,  lay  to  the  High  Court. 

**  But  even  supposing  that  that  mistake  could  be  overlooked  and  could  be 
treated  as  a  sufficient  cause  for  not  having  filed  this  appeal  within  time,  still 
there  is  another  circumstance  which,  we  think,  would  preclude  the  i^plicant  from 
having  this  rule  made  absolute,  and  that  is,  that  although  he  became  aware  of 
this  mistake  on  the  9th  August  1895,  he  made,  no  application  to  this  Court,  until 
the  16th  of  September,  or  more  than  five  weeks  afterwards,  and  then  only  in  the 
form  of  the  application  to  which  we  huTO  referred.  There  was  no  reason  what- 
ever why  the  application  could  not  have  been  made  within  a  few  days  of  the  dis- 
covery of  ihe  mistake.    Of  course,  had  a  fresh  memorandum  of  appeal  accompanied 
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1902  ^7  copies  of  the  judgiuent  and  decree  of  the  Lower  Court  beeu  filed,  it  ml^lit 

wv^  have  been  urged  that  time  was  necessary  to  procure  the  copies  and  to  prepare  the 

Ram  memorandum ;  but  in  this  caeo  there  was  absolutely  nothing  te  be  done  but  to  file  the 

JosHi  application.    That  being  so,  we  are  of  opinion  that  due  diligence  was  not  shown  in 

«•  making  this  application. 

Pasmbswah 

Nabaih  "  ^^  ^  these  reasons  we  think  that  the  application  fails  and  that  the  rule 

Mauta.      must  be  discharged.    The  rule  is  accordingly  discharged  with  costs." 

The  analogous  appeal  filed  in  the  High  Court  in  suit  13 
of  1893  was  heard  and  decided  in  favour  of  the  appellant  on 
22nd  March,  1897. 

The  appeal  in  suit  100  of  1892,  which  had  been  transferred 
from  the  District  Judge  to  the  High  Court  and  had  been  numbered 
304  of  1895,  came  up  for  consideration  on  20th  July  1897,  when 
it  was  dismissed  with  costs. 

The  judgment  of  the  Court  (Trevelyan  and  Spevens  J  J.) 
dismissing  it  is  reported  in  1.  L.  R.  25  Calo.  39,  where  the 
facts  are  fuUy  stated. 

On  this  appeal,  which  was  heard  ex  parte — 

A.  Phillips  for  the  appellant  contended  that  the  Judges  of  the 
High  Court  were  in  error  in  not,  under  the  circumstances  of  the 
case,  exercising  all  the  powers  vested  in  them  to  enable  the 
appellant  to  prosecute  an  appeal,  which  had  been  shown  by  his 
success  in  the  analogous  case  to  have  been  justified,  and  which 
had  only  failed  through  a  hond-fide  mistake.  The  two  suits  had 
been  heard  together,  and  ht^d  been  dealt  with  in  one  judgment 
with  the  consent  and  for  the  convenience  of  all  parties,  and  neither 
the  want  of  a  fresh  memorandum  of  appeal,  nor  the  delay  which 
occurred  in  realizing  and  taking  steps  to  correct  the  bond-fide 
mistake,  which  had  been  made,  ought  to  be  allowed  to  deprive 
the  appellant  of  the  full  benefit  of  his  appeal,  in  the  case  in  which 
he  was  successfuL  He  had,  it  was  submitted,  shown  sufficient 
cause  for  not  applying  earlier  for  the  admission  of  his  appeal 
in  suit  100  of  1892  to  the  High  Court:  the  refusal  of  that  Court 
to  bring  up  the  appeal  in  that  case  and  hear  it  with  the  other 
was  wrong ;  and  the  defects  of  form  in  the  appellant's  endeavours 
to  prosecute  the  appeal  were  not  such  as  to  disentitle  him  to  the 
assistance  of   the  Court,  which  had  subsequently  decided  in  the 
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other  appeal  that  his  claim  was  a  just  one.     The  Limitation  Aot        1902 

(XV  of  1877)  8.  6  was  referred  to.  Sam 

Nabaik 

JOSBI 

The  judgment  of  their  Lordships  was  deUvered  by  PiaiTiiWAB 

Sza  Abtxvb  Wiksov.  The  appellant  filed  his  suit  on  the  ^^ta. 
9th  Jane,  18'72,  in  the  Court  of  the  Subordinate  Judge  of  Mozuf- 
ferpore.  He  alloged  that  he  had  purchased  a  share  in  a  certain 
property  from  Bibi  Sahodra.  He  complained  that,  notwithstand- 
ing his  purchase,  the  property  had  been  attached  in  execution 
by  a  creditor  of  his  vendor,  and  he  asked  to  have  his  title  estab- 
lished, and  the  property  released  from  attachment. 

In  the  following  year  the  appellant  brought  a  second  suit 
in  the  same  Court  with  respect  to  the  same  property,  asking 
for  similar  relief  against  another  attachment  by  another  creditor. 
The  two  Buit^  were  heard  together,  and  the  Subordinate  Judge 
held  that  the  appellant  had  failed  to  prove  the  genuineness  of 
his  purchase,  and  accordingly  dismissed  both  suits  on  the  25th 
June,  1894. 

The  present  suit  had  originally  been  valued  at  a  sum  under 
Ks.  6,000,  while  the  second  suit  was  valued  at  a  sum  over 
Rs.  5,C00.  After  the  decision  by  the  Subordinate  Judge  of  the 
two  suits  against  the  appellant,  he  filed  an  appeal  m  each  case. 
In  the  second  case  he  correctly  valued  the  appeal  above  Bs.  5,000 
and  filed  the  appeal  in  the  High  Court,  the  proper  tribunal  to 
entertain  it.  But  in  the  present  suit,  by  an  unfortunate  error, 
as  it  is  said,  he  undei valued  his  appeal,  placing  it  below  Bs.  5,000, 
and  presented  it  on  the  3rd  September  18l>4  in  the  Court  of  the 
District  Judge,  a  Court  which  on  a  true  valuation  had  no  juris- 
diction to  hear  it.  This  mistake  on  the  part  of  the  appellant 
or  his  advisers  has  been  the  source  of  all  his  subsequent  diffioultieB. 

On  the  10th  January  1895,  upon  the  petition  of  the  appellant, 
a  Division  Bench  of  the  High  Court  issued  an  order  to  show 
cause  why  the  appeal  in  this  case  should  not  be  transferred  to 
the  High  Court  under  section  25  of  the  Civil  Procedure  Code,  and 
heard  with  the  other  appeal  already  pending  in  the  High  Court. 
The  rule  to  show  cause  came  on  for  hearing  before  another 
Bench  on   the  9th  August   1895,  and  on  that  day  the  order  was 
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1902        made  absolute ;  but  the  order  then  made  contains  the  important 
^^        words : — "  The  pleader  for  the  respondent   objects  to  the  trans- 
Nakain      fer  of  his  appeal  to  this   Court  on  the  ground  that- it  has  been 
^^         wrongly  preferred  to  the    District   Judge  of  Mozufferpore  and 
^  n'b!^^*  that  upon  its  proper  valuation  the  appeal  should  have  been  made 
Mahta.      to  this  Court.     As  no  objection  has  been  raised  in  the  Court  to 
which  the  appeal  has  been  made,  we  direct  the  transfer   of  the 
appeal  to  this  Court,  leaving  it  open  to  the  parties,  at  the  hear- 
ing of  the  appeal,  to  raise  this  objection.     The  appellant  must 
understand  that  should  the  objection  be  allowed,  he  must  take 
the  consequences  in  regard  to  the  course  taken  by  him." 

Thus  whatever  misconception  the  appellant's  advisers  may 
have  laboured  under  prior  to  the  9th  August  1895,  on  that  day 
at  all  events  their  attention  was  distinctly  called  to  the  mistake 
which  had  been  made  and  to  tlie  consequent  difficulties  in 
which  the  appellant  was  involved. 

The  next  step  taken  was  on  the  16th  September  1895.  By 
a  petition  verified  on  that  date^  and  presented  on  behalf  of  the 
appellant,  it  was  prayed  that  the  memorandum  of  appeal,  which 
had  been  filed  in  the  District  Court,  might  be  admitted  in  the 
High  Court  and  duly  registered  and  numbered.  An  order  to 
show  cause  was  issued  in  the  terms  of  the  petition,  and  thi3 
came  on  for  argument  on  the  19th  January  1897. 

At  the  time  when  this  application  was  made  to  the  High 
Court  the  period  limited  by  law  for  appealing  against  the  original 
decision  of  the  Subordinate  Judge  had  long  expired.  And  the 
most  favourable  light  for  the  appellant  in  which  his  petition 
can  be  viewed  is  to  regard  it  as  an  application  to  the  Court 
to  exeroige  the  power  conferred  upon  it  by  section  5  of  the  limi- 
tation Act  by  which  an  appeal  may  be  admitted  after  date 
**when  the  appellant  satisfies  the  Court  that  he  had  sufficient 
cause  "  for  not  appealing  in  due  time. 

The  Judges  of  the  Division  Bench,  which  dealt  with  the 
matter  on  the  19th  January  1897,  first  considered  certain  points, 
which  it  is  not  necessary  now  to  examine,  and  then  they  came 
to -the  queitions  arising  under  the  section  above  cited.  They 
«aid:  ^'The  applicant  has  not  satisfied  us  that  he  had  sufficient 
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cause    for   not  presenting  his  appeal  before/'    They  were  not       1902 
convinoed  that  the   appellant  had   really    mistaken    the   value        ]^ 
of  his  appeal ;  and  they  further  thought  that  the  delay  between     Nasain 
the  9th  August  and  the  16th  September,   for  which  no  reason         „. 
was  shown,   would    preoLide   the    applicant    from    having   the  ^^^^^j^^ 
rule  made  absolute,  and  it  was  accordingly  discharged.  Mahta. 

The  appeal  in  this  case  came  on  for  hearing  bofore  a  Bench 
of  the  High  Court  on  the  20th  July  1897,  and  the  objection 
was  at  once  raised  that  the  Court  had  no  jurisdiction  to  hear 
it.  It  appears  that  some  time  before  this  date  the  appeal  in 
the  other  case  had  been  heard,  and  the  decision  of  the  first 
Court  reversed,  and  a  decree  made  in  the  appellant's  favour. 

In  dealing  with  the  appeal  in  this  case  the  learned  Judges 
before  whom  it  came  held  that,  as  to  admitting  the  appeal 
to  the  High  Court  out  of  time,  the  matter  was  concluded  by 
the  decision  of  the  Division  Bench  in  discharging  the  order  to 
show  cause  on  the  19th  January  1897,  and  after  considering  the 
other  points  raised  before  them,  they  dismissed  the  appeal  for 
want  of  jurisdiction* 

Against  this  dismissal  of  the  appeal  to  the  High  Court, 
ilie  present  appeal  has  been  brought,  and  has  been  heard 
ex  parte. 

It  has  been  pressed  upon  their  Lordships  that  the  case  is 
one  of  apparent  hardship,  inasmuch  as  in  two  cases  raising 
the  same  question  on  the  merits  the  appellant  has  a  decree  in  his 
favour  in  ope,  and  a  decree  against  him  in  the  other,  and  that,  though 
the  whole  difficulty  has  arisen  from  the  mistakes  of  the  appellant  or 
his  advisers,  those  mistakes  were  venial,  and  he  ought,  if  possible, 
to  be  relieved  from  the  serious  consequences,  which  they  have 
entailed.  In  particular  it  was  urged  that  the  refusal  of  the 
Division  Bench  on  the  19th  January  1897  to  admit  the  appeal 
put  of  date,  which  was  treated  as  conclusive  at  the  hearing,  was 
wrong.  And  it  was  suprgested  that  the  dismissal  of  the  appeal 
by  the  High  Court  ought  to  be  set  aside  and  the  case  remitted 
to  that  Court,  in  order  that  it  may  again  consider  the  <](uestion 
decided  on  the  19th  January  1897. 

Their  Lordships  are  of  opinion  that  they  could  not  properly 
interfere  in  this  case,  unless  they  were  satisfied  that  the  refusal 
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1902        by  the  Division   Bench  on   the  19th  Janoarj  1897  to  admit 

"^^[^       the  appellant's  appeal  after  date  was  wrong,  and  they  are  not 

NiHAiK     80  satiflfied.    And  the  long  interval  of  time  which  has  elapsed 

V.         between  the  19th  January  1897  and  the  hearing  of  this  appeal 

^  NarTin^*  before   their  Lordships    would    enhance    the    danger    of    such 

Mahti.    interference.    The  appellant    may    or  may  not  be  responiible 

for  this  delay,  but  at  least  it  has  not  been  accounted  for. 

Their  Lordships  will  humbly  advise  His   Majesty  that  this 
appeal  should  be  dismissed. 

Appeal  diftmmed. 

Solicitors  for  the  appellant:  T.  L.   Wihon  ^  Co. 
J.  V.  w. 
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ORIGINAL  CIVIL. 


Jan.t(K 


TUT  Ji  A  BAM  190S 

THE  OORPOEATION  OF  CALCUTTA.* 


BvOdifi^^OaleMHa  Mmmeifml  ComolidaHon  Aet  {B.C.  II  <tfl888)  $9,  tH7,  260 
427^Safietum—LimUatiom — rama^§9. 

A  lanction  to  bnild^  girMi  by  the  Municipal  Corponttioii  of  Calcutta  under 
847  of  the  Calcutta  Municipal  ConM>Iidation  Act  (B.C.  II  of  1888),  is  absolute 
and  when  such  eandion  ii  once  given  there  is  nothing  in  the  Act,  which  enables  the 
Corporation  to  revoke  it. 

The  Corporation  having  gpranted  sanction  to  the  plaintiff,  after  the  site  had 
been  duly  inspected  and  approved  of  by  its  offi^^r,  to  eroct  a  mill  on  his  giving 
an  undertaking,  is  not  entitled,  in  an  action  for  /smages  caused  by  the  withdrawal 
of  the  sanction,  to  plead  in  defence  that  the  officer  made  a  mistake,  and  that 
the  sanction  is  not  binding. 

The  Corporation,  after  granting  sanction  under  s.  247  of  the  Act,  withdrew 
it  on  the  ground  that  the  plaintiff  had  not  complied  with  what  it  believed  to  be  his 
undertaking: 

Held,  that  the  withdrawal  of  the  snnction  was  not  done,  nor  did  it  purport  to 
have  been  done  under  the  Act ;  and  that  the  suit  for  damages  having  been  based 
upon  such  withdrawal,  the  special  limitation  of  three  months  as  provided  by  s.  427 
of  the  Act  did  not  apply  to  it* 

Original  Suit. 

On  December  6, 1898,  the  plalntifEs,  Tollarom  and  Eajendro 
Nath  Sanyal,  instituted  this  suit  against  the  Municipal  Cor- 
poration of  Calcutta,  for  damages,  for  a  declaration  that  the  order 
withdrawing  the  sanction  given  to  the  plaintiffs  by  the  Corporation 
for  erecting  a  mill  was  invalid,  and  for  an  injunction  restraining 
the  Corporation  from  interfering  with  the  working  of  the  mill. 

The  plaintifEs  alleged  that  on  June  17,  1897,  the  Corporation 
of  Calcutta  granted  sanction  for  the  construction  bj  the  plaintiffs 
of  a  soorkey  and  flour  mill  upon  plans  submitted  with  the 
application  for  sanction,  at  102  Amherst  Street  in  the  town  of 
Calcutta,,  after  the  site  for  the  said  mill  had  been  duly  inspected 
and  approved  of  by  the  officers  of  the  Health,  Beads  and  Buildings 

•  Original  CivU  Snit  No.  866  of  18G8. 
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1908       Deparlmonts  of  the  Corporation,  on  the  plaintiff  Bajendro  Nath 

TuLLABiM    Sanyal  giving  an  undertaking  to  acquire  one  hut  within  25  feet 

^       *•        on  the  western  side  of  the  proposed  engine-house.    The  under- 

COBPOBATIOW  •      XI.      ^  11         •  X 

OT        taking  was  in  the  following  terms  :— 
Calcutta. 

"To 

Tbb  A8SI8TAKT  EKGDnns, 

ito»d9  Departmeni,  * 

VnAM  Sib, 

Wb  hereby  undertake  to  acquire  and  occupy  the  western  tiled  hut»  which  i« 
witblh  25  feet  of  the  engine-houM,  in  compliance  with  the  conditions  propoied  In 
the  order  of  the  Health  Officer.  Hoping  that  an  immediaie  order  granting  na  eanc* 
tion  to  set  up  the  milla  wiU  be  giren.  We  also  undertake  to  metal  the  pasnge  to  tiir 
mill. 

Bajbitdbo  Kata  Sahtal.*^ 
JDated  T7i%  June  1897. 

Hie  plaintifF  thereafter  proceeded  with  the  erection  of  the  mill 
at  considerable  expense. 

On  August  16, 1897|  Bajendro  Nath  Sanyal  receiyed  a  letter 
from  the  then  Officiating  Assistant  Engineer  to  the  Oorporatioiit 
prohibiting  the  plaintifb  from  proceeding  with  the  ereoticm  of  the 
said  mill.    The  letter  ran  as  follows  :— 

"To 

Babv  Bajsbdbo  Kate  Savtal. 

With  reference  to  the  soorkey  miU  shed  at  No.  102  Amherst  Street,  I  am 
directed  to  inform  you  that  the  place  was  inspected  by  the  Chief  Bagineer  with 
the  War4  Commissioner  on  i^  12th  instant,  and  that  you  should  not  proceed  with 
the  shed«  until  the  huts  within  100  feet  aU  round  axe  removed. 

A.  C.  DUTT, 
Dated  tBth  Auguei  1397.  Qff^.  AeeistatU  SugineetJ* 

And  on  September  10,  1897»  the  plaintiffs  received  the 
following  letter  withdrawing  the  aforesaid  sanction  granted  on 
June  17, 1897  :— 

"LetterKo.  2168R. 
To 

Babtt  Rajbbdbo  Nath  Savtak. 

Bib, 

Ik  continuation  of  this  office  sanction  No.  181,  dated  the  17th  June 
last,  regarding  soorkey  miU  at  No.    102  Amherst  Street,  I  am  directed  by  the 
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ChainnMi  to  inform  yoa  that  the  wnctioii    gXrtn  thwein  is  withdiltWB.    Too  iqq^ 

mre  requested  not    to  proceed  with  the  constroction,  until  joa  h^ve  parchased         ^^v^ 
and  remored  the  huts  within  100  feet  on  all  sides.  ^ 

A.  C.  DUTT.  COBIOBATIOK 

Dated  ike  lOtk  September  1897.  Offjf,  Aeeieiani  Sngimeer  ef  Moade."        Camctti. 

After  that  Rajendro  Nath  Sanjal  wrote  to  the  Chairman  of 
the  Oorporation  to  the  effect  that  as  the  rains  had  set  in,  and 
in  order  to  prerent  the  machines  from  getting  rusty,  he  had 
no  other  alternative  than  to  erect  a  shed  according  to  the  plans 
sanctioned;  and  that  he  had  abeady  purchased  one  hut,  and 
asked  for  time  to  purchase  the  other  huts  as  he  had  not 
covenanted  to  purchase  them  within  any  specified  time.  He 
also  asked  permission  to  finish  the  foundation  work,  &c.  In 
reply  he  was  referred,  by  the  Secretary  to  the  Corporation, 
to  the  letter  No.  2165  set  forth  above,  and  was  requested  not 
to  proceed  with  the  construction  of  the  mill,  until  the  conditions 
mentioned  therein  were  fulfilled. 

In  October  1897,  the  defendant  Oorporation  ordered  the  prose- 
cution  of  the  plaintiff,  Bajendro,  under  s.  249  of  Act  II 
(B.C.)  of  1888,  for  constructing  a  tiled  shed  without  approval  of 
the  Commissioners;  and  subsequently  another  prosecution  of  the 
said  plaintiff  was  directed  for  having  infringed  the  bye*law 
No.  9  made  under  s.  417  of  the  Act  by  constructing  a  tiled  shed 
not  in  accordance  with  the  plan  sanctioned  and  approved  of  by 
the  Commissioners ;  but  both  these  prosecutions  failed. 

On  September  7,  1898,  the  plaintiffs  caused  a  notice  to  be 
BOTved  on  the  defendant  Corporation  to  the  effect  that  they  had 
suffered  considerable  loss  and  damages  by  reason  of  the  unlawful 
withdrawal  of  the  license,  dated  June  17,  1897,  referred  to 
above,  and  for  refusing  to  permit  them  to  proceed  with  the  con- 
struction of  the  mill ;  and  that  they  would  institute  a  suit  against 
the  Corporation  to  recover  the  damages  thus  sustained  by  them,, 
for  an  injunction,  &c.,  which  was  subsequently  brought  on 
December  6, 1898,  as  stated  above. 

It  appears  that  on  January  27,  1899,  the  plaintiffs,  at  the 
lequest  of  the  defendant  Corporation  and  before  the  written 
statement  was  filed  in  this  suit,  furnished  the  Corporation  with 
the  particulars  of  their  daim,  amounting  to  Bs.  8,225,  with  i^ 
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id08       note  that  the  amount  claimed  would  continue  to  increase    day  bj 
Tdixabam   ^y  ^^  consequence  of  their  inability  to  work  the  mill  by  reason 
f.  of  the  withdrawal  of  the  sanction. 

COBPOHATIOV 

OF  Tbe  defendant  Corporation,  in  their  written  statement  which 

was  filed  on  February  27, 1899,  alleged,  infer  alia^  that  sanction 
was  once  refused  on  May  21,  1897,  on  the  ground  that  a  mill 
could  not  be  allowed  to  be  erected  within  a  distance  of  100  feet 
from  "dwelling-houses'*  or  60  feet  of  a  road  ;  that  on  June  14, 
1897,  the  plaintiff  told  Mon  Mohun  Ghose,  one  of  the  officers 
of  the  Corporation,  that  he-  (the  plaintiff)  would  buy  all  th« 
huts  within  100  feet  of  the  proposed  engine-house. 

That  on  June  17,  1897,  Ehirendro  Nath  Gangooly,  an 
OTerseer  under  the  Corporation,  reported  as  follows  :— 

"  BUPBBnrTBKDBKT, 

OVLT  one  hnt  on  the  west  lide  wiU  be  within  100  feet  of  the  proposed  engine- 
hoose.  The  appUcant  undertake!  to  acquire  thie  hat  for  godown,  and  to  metal 
the  paieage.  Hit  letter  of  undertaking,  dated  June  17, 1897,  is  attached  herewith. 
I  think  this  may  he  tanctioned  on  thfit  condition. 

K.  N.  Gakgoolt.*' 
Th9 17th  Jmnt  1897. 

And  that  accordingly  on  the  same  date,  sanction  was  granted 
by  the  defendant  Corporation  for  the  erection  of  the  proposed  mill 
at  No.  102  Amherst  Street. 

That  on  August  5,  1897,  the  said  overseer  reported  to  the 
Secretary  to  the  Corporation  as  follows : — 

"The  hut  hae  heen  aequired  and  will  he  used  for  the  storage  of  buUdhig 
materials,  and  not  as  a  dwelling.  The  road  has  heen  metaUed,  so  H.  O.  [Health 
Ofllcoj  objections  hare  heen  removed/' 

That  in  August  1897,  the  Ward  Conmiissioner,  the  Com- 
missioner of  Police,  and  others  objected  to  the  mill  being  erected 
on  sanitary  grounds,  there  being  other  huts  within  100  feet  of 
the  proposed  engine-house.  Thereupon,  the  Chairman  of  the 
Corporation  made  the  following  remarks : — 

"ChibvEngiitbbb, 

I HAVB  seen  the  place.  This  sanction  spears  to  hare  heen  obtained  by 
suppression  [of  factsj  by  the  overseer.  He  reports  that  only  one  hut  on  the  west 
will  be  within  100  feet  of  the  proposed  engine-house.  He  certainly  omits  to  notioe 
theffs  am  a  number  of  huts  within  that  distance  on  the  north-west   and  sou^  of 
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tHe  place.    The  conditionml  tanetioo  mmt  te  witbdnwa,  and  tb«  applicant  iLoit  i9oe 

be  told  that  he  is  not  to  proceed  with  the  conetniotion  nntil  he  haa  purchased  _  ^^^^^ 

or  remoTed  the  hats  within  100  feet  on  aU  sides.    It  is  not  a  snitable  site  for  a  «. 
soorkey  miU.                                                                                                                       COBPOBATIOV 

The  overseer  shoald  be  at   once  eospended,  and  if  be  cannot  give  a  proper  nA-^il- 
•xplanation,  should  be  dismissed. 

The  8tk  Sepi^mht  1897.  W.  B.  '* 

Thai  on  September  10,  1897,  in  pnrBoanoe  of  the  direotion 
given  by  the  Chairman,  the  aforesaid  sanction  was  withdrawn,  and 
the  plaintiff  was  requested  not  to  proceed  with  the  work,  until  he 
acquired  all  the  huts  within  100  feet  on  all  sides  of  the  proposed 
Tm'11. 

That  on  September  16, 1897,  the  Corporation  received  a  letter 
from  the  plaintiffs'  attorney  to  the  effect  that  the  Corporation 
must  be  held  responsible  for  any  loss  or  damage  that  would 
accrue  to  the  plaintiffs  by  reason  of  the  withdrawal  of  the  sanction. 
Whereupon  the  Chairman  directed  that  the  mill  should  not  bo 
allowed,  and  that  all  legal  and  proper  means  should  be  taken  to 
prevent  it. 

Mr.  A.  Ohaudhuri  {Mr.  Pugh  and  Mr.  JJ.  D.  Bose  with  him) 
for  the  plaintiffs.  The  sanction  to  erect  the  miU  was  given 
under  s.  2i7  of  the  Bengal  Act  II  of  1888,  after  the  plans  had 
been  approved  and  the  site  inspected  by  the  responsible  officers 
of  the  Corporation.  The  sanction  was  afterwards  withdrawn 
and  the  plamtiffs  were  prevented  from  proceeding  with  the 
construction  of  the  mill,  and  were  prosecuted  in  the  Criminal  Court. 
There  is  no  provision  of  law  under  which  the  Corporation  can 
withdraw  a  sanction  already  given  under  s.  247.  The  defend- 
ants have  withdrawn  the  sanction  after  granting  it  to  us,  there- 
fore the  onus  is  upon  them  to  show  that  they  could  have  with- 
drawn the  sanction,  or  were  justified  in  doing  so. 

The  cause  of  action  in  this  case  is  (a)  the  withdrawal  of  the 
sanction  and  (b)  not  permitting  us  to  bmld ;  so  long  as  they  stopped 
us  from  building,  there  was  a  continuing  cause  of  action.  Wo 
could  not  build  on  account  of  that  withdrawal,  and  damage 
has  accrued  to  us  in  consequence  thereof ;  we  had  to  pay  rents  and 
taxes  in  respect  of  the  plot  of  land,  and  to  keep  up  an  unnecessary 
establishment,    and  our    machinery  has  become  deteriorated  in 
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19oa       Talue.     The  plaintifis  are  therefore  entitled  to  damagea  incurred 

TuLLARAM    ^y  &em  by  reason  of  the  wrongful  withdrawal  of  the   sanction, 

CoBPORATioH  *^^  ^^^^  consequent  inability  to  work  the  mill.    Sec.  427  has  no 

OP     .    application.    The  acts  done  by  the  Municipality  do  not  purport 

to  have  been  done  under  the  Act. 

Mr.  J.  O.  Woodroffe  and  Mr.  Bagram  for  the  defendant 
Corporation.  The  suit  in  its  present  form  is  not  maintainable ; 
and  it  is  barred  by  the  special  limitation  under  s.  427  of  the 
Calcutta  Municipal  Act  II  (B.C.)  of  1888.  Every  suit  against 
the  Commissioners  must  be  brought  within  three  months  next 
after  the  accrual  of  the  cause  of  action.  The  plaintiffs  having  based 
their  suit  on  the  withdrawal  of  the  saactioD,  it  is  clearly  barred 
under  that  section. 

The  plaintiffs  cannot  claim  damages,  which  have  been  incurred 
by  their  own  acts  after  the  sanction  was  withdrawn,  and  they  were 
told  not  to  proceed  with  the  worL  They  can  claim  only  those 
damages  which  flowed  as  the  natural  consequence  of  the  withdrawal 
of  the  sanction. 

If  the  sanction  was  granted  on  an  undertaking,  and  the 
plaintifb  failed  to  carry  out  that  undertaking — ^there  being  no 
direct  evidence  as  to  the  carrying  out  of  the  same— it  is  submitted 
that  no  absolute  sanction  was  granted,  and  therefore  there 
could  not  be  any  wrongful  withdrawal  of  it  as  alleged*  by  the 
plaintiffs. 

The  sanction  was  granted  conditionally  and  without  any 
prejudice  to  the  rights  of  the  parties.  The  Corporation  has  an 
implied  right  under  the  Act  to  revoke  such  sanction,  when  all  the 
facts  come  to  its  knowledge,  and  the  conditions  are  not  fulfilled. 
Mere  withdrawal  of  the  sanction  would  not  entitle  the  plaintiffs 
to  any  damages ;  there  must  be  some  wrongful  act  on  the  part  of 
the  Corporation  before  any  damages  could  be  claimed. 

It  is  absurd  to  claim  damages  in  this  suit  for  the  criminal  prose- 
cutions, it  admittedly  not  being  a  suit  for  malicious  prosecution. 

The  plaintiffs  gave  us  notice  of  suit  evidently  under  the 
Calcutta  Municipal  Act  of  1888  ;  and  the  suit  having  been  in- 
stituted long  after  the  accrual  of  the  right  to  sue^  it  is  barred  under 
s.  427  of  the  Act.  And  it  is  for  the  plaintiffs  to  show  that  the  cause 
of  action  upom  which  they  are  suing  is  not  barred  by    limitation 
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iHAomsd Ibrahim  v.  Morrison{l)^  MahamidAlt  EJian  y.  Khaja  Abdul       190s 

<?iini»y(2),Mitm's  limitation  (3rd  edition),?.   92.    The  plaintiffs  j^^^Lu 

«re  not  entitled  to  any  of  tlie  reliefe  claimed  by  them,  and  the  ^ 

suit  should  be  dismissed.  ot 

Calcutta* 

Mr.  Pugk   in   reply.    All   the  inddents,  in  this  ease,  taken 
together    amounted  to  a    contract,    inasmuch  as    there  was  a 
proposal  by  us  to  erect  a  mill,  and  there  was  an  ttoceptance  by 
the  Giurporation  by  the    letter  granting  the  sanction,  in  oonsid- 
eration  of  the  undertaking  we  gave  them :  see   Indian   Contract 
Act,  s.  2  (d).    We  performed   our   part    of   the   oontract  by 
acquiring  the  hut,  but  the  Corporation,  having    given    us  the 
sanction  under  a  contract,  in  the  proper  sense  of  the  word,  with- 
drew it,  and  we  were  told  not  to  proceed  with  the  work ;  and 
&ey  sub3equently  prosecuted  us  criminally  on  two  charges,  which 
were  dismissed.     These   acts  on    the  paii    of  the  Corporation 
amounted  to  a  breach  of  the  contract.    There  is  no  provision 
in  tiie  Act  authorising  the  Corporation  to  withdraw  the  sanc- 
tion.   They  gave  us  an  absolute  sanction  by  taking  an  under- 
taking fron^  us ;  their  proper  remedy,  if  any,  against  us  would 
have  beoi  to  apply  for  an  injunction  to  enforce  the  undertaking*  . 
It  the  Corporation  can  legally  withdraw  a  sanction  after  giving  it, 
we  have  practically  no  remedy  against  them  for  the  damages 
sus&ned  by  us  by  reason  of  such  withdrawal. 

The  provisions  of  s.  427  of  the  Act  do  not  apply  to  an  act  on 
the  part  of  the  Corporation  constituting  breach  of  oontract. 

Notice  of  suit  is  not  at  all  necessary,  when  an  action  is  brought 
for  damages  arising  out  of  breach  of  contract.  In  the  present 
case  the  notice  was  given  as  a  mere  matter  of  precaution:  see 
MumicipaJity  of  Parola  v.  Lakshmanda9{S)^  Banchorda$  Moorarji 
V.  The  Municipal  Commissioner  for  the  City  qf  Bombay  {i)^  Shaheb- 
nadee  Shahunshah  Begum  v.  FsrgueeoH{5).  The  Corporation 
cannot  daim  the  protection  provided  for  in  a.  427  of  the 
Act,  ihis  being  an  action  arising  from  breach  of  oontract.  Aueiiu 
V.   Oreai  Western  BaUway  Co.{Q).    The  cause  of  action  in  this 

(1)  (1878)  I.  L,  R.  6  Cilc  86.  (4)  (1901)  L  L.  B.  86  Bom.  887. 

(8)  (1883)  I.  L.  B.  9  CaIc.  744.  (6)  (1881)  I.  L.  B.  7  CaIc.  409. 

(8)  (1900)  I.  L.  B,  88  Bom- 148.  (<0  (1967)  L.  B.  8  Q.  B.  442. 
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1908       case,  namely,  the  withdrawal  of  the  sanction  and  not  permitting 

TuLLAEAM    ^^  *^  build, — ^is  a  continuing  wrong :  JSityahari  Boy  v.  Dunne{\)\ 

«•  I  do  not  press  for  the  amount  of  damages  daimed  for  the  criminal 

o^  prosecutions.  [Mr.  Bagram.  I  hear  for  the  first  time  to-day  that 
this  was  a  suit  for  damages  arising  out  of  breach  of  contract.] 
The  particulars  of  the  claim  were  given  to  the  Corporation  by 
our  letter  dated  January  27,  1899,  in  reply  to  their  letter  dated 
January  14,  1899. 

Cfir.  adv.  vuU. 


BsHBaBBOV  J-  This  suit,  which  is  of  a  somewhat  novel 
Jan.  20:  character,  was  filed  on  the  6th  December  1898  to  recover  Rs.  7,350 
1908  as  damages  from  the  Corporation  of  Calcutta.  The  plaint  is  not 
very  artistically  drawn,  and  it  is  not  quite  dear  from  it  what  the 
real  nature  of  the  cause  of  action  is,  but  at  the  request  of  the 
defendant  Corporation  the  plaintiffs  on  the  27th  January  1899, 
before  the  written  statement  was  filed,  furnished  the  particulars  of 
their  claim,  so  that  it  cannot  be  said  that  the  defendant  Corpor- 
ation  has  been  at  all  taken  by  surprise  or  have  not  had  an 
opportunity  of  meeting  the  case  made  before  me. 

The  case  set  out  in  the  plaint  is  that  on  the  17th  June  |^97 
the  defendant  Corporation  granted  sanction  upon  certain  plans 
submitted  to  the  plaintiffs  to  erect  a  soorkey  and  flour  mill  and 
the  necessary  sheds  at  No.  102  Amherst  Street,  after  the  site  had 
been  duly  inspected  and  approved  by  the  ofiScers  of  the  Health, 
Beads,  and  Buildings  Departments ;  such  sanction  being  granted 
upon  the  undertaking  of  the  plaintiffs  to  acquire  a  certain  hut 
on  the  west  side  of  the  proposed  engine-house  and  within  25  feet 
from  it  That  the  sanction  being  granted  the  plaintiffs  proceeded 
at  great  expense  with  the  erection  of  the  engine  and  soorkey 
Fiin ;  that  the  defendant  Corporation  by  a  letter  dated  the  15th 
August  1897  directed  the  plaintiffs  not  to  proceed  with  the 
oompletion  of  the  work  until  all  huts  within  100  feet  from  the 
engine-house  had  been  removed,  and  it  is  submitted  in  the  plaint 

(1)  (1891)  I.  L.  R.  18  Calc.  6BJ. 
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that  the  defendant  Corporation  had  no  right  in  derogation  of       1908 
the  eanotion  granted  to  interfere  with  the  work  of  oonstruotion.  tcllabax 
Next  it  is  alleged  that  on  the  10th  September  1897  the  defendant  _      «• 

,       ,         COBPOBATIOV 

Corporation  wrongfully  withdrew  the  sanotion,  the  plaintiffs  or 
having  in  the  meantime  since  the  15th  August^  to  meet  the  wishes  ^^^^"^* 
of  the  Corporation  and  to  avoid  friotion^  taken  various  steps, 
which  they  were  not  bound  to  take.  The  plaint  then  goes  on  to 
state  that  two  prosecutions  were  ordered  against  the  plaintiff 
Bajendro  Nath  Sanyal,  (1)  under  section  249  of  Act  II  (B.C.) 
of  1888  for  constructing  a  tiled  shed  without  approval  of  the 
Commissioners  between  the  14th  October  and  5th  November  1897, 
and  (2)  under  Bye-law  No.  9,  sub-section  3  of  section  417 
of  the  same  Act  for  constructing  a  tiled  sbed,  not  in  accordance 
with  the  plan  sanctioned  and  approved  of  by  the  Commiseioner*^ 
from  14th  October  to  15th  November  .1897,  which  prosecu- 
tions both  failed,  having  been  dismissed  on  the  6th  September 
1898.  In  the  9th  paragraph  of  the  plaint  it  is  alleged  that 
the  plaintifffl  incurred  heavy  costs  and  expenses  and  suffered 
serious  damage  owiug  to  these  prosecutions  and  owing  to  the 
wrongful  withdrawal  of  the  sanction,  and  in  the  11th  paragraph 
it  is  said  that  the  cause  of  action  is  continuous  and  arises  from 
day  to  day.  Under  these  circumstances  the  plaintiffs  claimed 
Rs.  7,360  by  way  of  damages,  and  they  further  prayed  that 
the  orddt  for  the  withdrawal  of  the  sanction  might  be  declared 
invalid  and,  if  necessary,  set  aside,  and  for  an  injunction. 

The  following  are  the  particulars  of  the  claim  of  the  plaintiffs 
furnished  on  the  27th  January  1899 : — 

Rs. 

(1)  Depreciation  in  the  value  of  machinery      ...     1^600 

(2)  Bents  and  taxes  for  15  months  from  Septem- 

ber 1897  to  December  1 898 . . .  „ .     1,200 

(3)  Establishment  charges  for  the  same  period ...     1,726 

(4)  Expenses  incurred  for  defending  the  criminal 

prosecutions       ...  ...  ...       200 

(5)  Amount  of  loss  for  the  plaintiffs  being  unable 

to  work  at  their  mill  by  reason  of  the 
withdrawal  of  the  sanction   ...  ...    3,600 

Rupees        ...    8,225 
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1908  A  note  was  appended  to  the  statement  of  particulars  that  the 

TuLLAiuK    ftniounts  claimed  would  continue  to  be  increased  day  by  day 
^      ^'  in  consequence  of  the  non-working  of  the  mill. 

Calcutta.  ^^  ^^^  ^^^  September  1898  the  plaintiffs  under  section  427  of 

Act  n(B.O.)  of  1888  served  the  defendant  Corporation  with  a 
notice  of  their  claim.  The  notice  which  is  dated  the  7th  Septem- 
ber 1898  sets  forth  the  claim  of  the  plaintiffs  somewhat  more 
specifically  than  the  plaint  itself  does. 

The  ease  for  the  defence  is,  shortly,  that  the  plaintiffs,  as  a 
condition  upon  which  the  sanction  was  granted,  undertook  to 
remove  all  huts  within  a  100  feet  radius  of  the  intended  site  of 
the.  engine-house,  or  that  they  gave  an  assurance  that  they  would 
do  so,  and  that  they  had  not  complied  with  the  undertaking  or 
acted  up  to  the  assurance.  That  case,  however,  is  not  supported 
by  the  only  oral  testimdny  put  forward  by  the  defendant  Corpora- 
tion at  the  triaL 

In  the  third  paragraph  of  the  written  statement  it  was  alleged 
that  on  the  14th  June  1897  one  Mon  Mohun  Ghose,  an  Assistant 
in  the  Health  Department  of  the  d^endant  Corporation,  by 
appointment,  met  the  plaintiff  Bajendro  Nath  Sanyal  at  102 
Amherst  Street,  and  was  there  told  by  him  that  he  would  buy 
all  huts  within  100  feet  distance  of  the  engine-house,  but  of  this 
interview  and  the  alleged  statement  made  by  the  plaintiff 
Bajendro  Nath  Sanyal  there  is  no  evidence,  Mon  Mohun  Ghose 
not  having  been  called  as  a  witness.  It  is  true  that  there  is  a 
report  by  some  one  in  the  Health  Department  that  the  applicant 
for  sanction  had  told  him  verbally  that  he  was  going  to  purchase 
huts  within  20  feet  of  dwelling-huts,  and  recommending  that  the 
applicant  should  be  told  to  purchase  those  huts  first,  and  have  a 
clear  space  of  100  feet  all  round  the  engine-house  and  the  boiler. 
There  is  nothing  to  show  that  this  report  was  shown  to  Bajendro 
Nath  SanyaL  On  the  same  day  the  late  Health  Officer,  Dr. 
Simpson,  made  a  note  (Ex.  7a)  as  follows  :^^^  Proper  access  and 
space  of  100  feet,  from  dwelling-huts  must  be  insisted  on,"  and 
apparently  on  the  16th  June  further  report  was  called  for  from 
the  overseer  Khirendro  Nath  Ghmgooly,  who  on  the  17th  June 
1897  made  the  following  report :—"  Only  the  hut' on  the  west 
side  will  be  within  100  feet  of  the  proposed  engine-house.    The 
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applicant  undertakes  to  acquire  this  hat  for  godown  and  to  metal       1908 

the  road.    His  letter  of  undertaking  attached  herewith.    I  think  xulHsax 

this  may  be  sanctioned."    On  that  condition   (Ex.  B  in  No.  7)         *• 

sanction  was  accordingly  granted  on  the  17th  June  1897.  ov 

Casjovtta. 

The  letter  of  undertaking  (Ex.  B)  was  as  follows  : — 

"  We  hflroby  undertake  to  acquire  and  occupy  the  weetem  tiled  hut  which  it 
within  twenly  feet  of  the  engine-houie  in  compliance  with  the  conditions  proposed 
in  the  order  of  the  Health  officer.  Hoping  that  an  immediate  order  granting  n»  the 
HHUction  to  eet  np  the  mUl$  wiU  he  giren.  We  aleo  undertake  to  metal  the  paieage 
to  the  miU.'' 

But  in  the  7th  paragraph  of  its  written  statement  the  de- 
fendant CkNrporalioa  alleges  that  the  sanction  was  granted  ^^upon 
the  understanding  that  there  would  be  no  dwelling  huts  within 
100  feet  distance  of  the  proposed  mill." 

The  main  question  in  the  case  is  as  to  the  circumstances  under 
which  the  sanction  was  granted.  As  to  this  the  evidence  on  behalf 
of  the  plaintifFd  is  not  as  full  as  it  might  have  been,  as  the  plainti£E 
Bajendro  Nath  Sanjal,  through  whom  the  negotiations  for  the 
saootion  were  carried  through,  has  not  been  called,  and  neither  the 
plaintiff  TuUaram  nor  his  witnesses  are  able  to  throw  much,  if 
any,  Ught  on  the  matter.  It  is  said  that  Bajendro  Nath  Sanjal 
cannot  be  fotmd ;  that  search  has  been  made  for  him  in  Calcutta 
and  elsewhere,  but  he  cannot  be  traced. 

Before  referring  to  the  evidence  as  to  how  the  sanction  came 
to  be  granted,  it  is  necessary  to  refer  to  another  matter.  It 
appears  that  the  plaintifb  have  a  soorkey  mill  in  Tewari  Bagan, 
and  they  found  it  necessary  to  acquire  other  promises  for  the  mill. 
They  first  applied  for  sanction  to  erect  it  in  Machooa  Bazar. 
This  was  in  April  1897.  The  application  was  rejected,  and  the 
plaintiffs  were  informed  on  the  21st  May  that  sanction  was  refused 
on  the  ground  that  a  mill  could  not  be  erected  within  a  distance 
of  100  feet  from  dwelUng'hauses  or  60  feet  from  a  road.  It 
is  contended  that  the  j^intifis  were  thus  made  aware  of  the 
terms  upon  which  only  applications  for  sanction  would  be 
granted  by  the  Corporation,  and  it  is  said  that  with  this 
knowledge  they  applied  for  sanction  in  respect  of  the  prem- 
ises No.    102  Amherst  Street.    I  am   not    prepared  to   adopt 
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1908       this  contention.    The  Municipal  Act   apparently  draws  a    dis- 

TuLLABAx  tinotion  between    dwelling-houses  and  huts.     It  might  well  be 

CospoBATioir  ^^^^'  finding  objections  to  the  erection  of  the  mill  at  Maohooa 

OP         Bazar,  where  there  were  "  dwelling-houses  "  within  100  feet,  the 

CALCUTTA.  '  .      ®  ' 

plaintiffs  turned  their  attention  to  the  premises  No.  102  Amherst 
Street,  where  admittedly  there  were  only  huts.  The  overseer 
himself  appears  {vide  Ex.  No.  7b)  to  have  thought  that  the 
sanction  in  respect  of  Machooa  Basar  was  refused  for  the  erection 
of  the  mill  at  Machooa  Bazar  because  the  residents  of  the  locality 
objected,  and  not  because  the  mill  would  have  been  within  a 
radius  of  100  feet  from  dwelling-houses. 

Endeavours  were  made  to  show  that  there  was  a  rule  or  prac- 
tice of  the  Corporation  to  insist  upon  a  100  feet  radius  in  cases 
such  as  this,  but  the  witness,  who  spoke  of  this,  failed  to  prove  any 
such  rule  or  practice.  He  said  he  knew  of  only  one  instance 
before  the  present  case  in  which  such  radius  was  insiBted  upon, 
and  that  was  a  case  in  Strand  Koad|  and  it  does  not  appear  whether 
that  was  a  case  of  dwelling-houses  or  huts. 

The  application  in  respect  of  No.  102  Amherst  Street  was  made 
on  the  5th  June  1897,  and  a  map  or  plan  of  the  site  was  sub- 
mitted with  the  application.  I  have  already  referred  to  some  of 
the  orders  which  were  made  by  various  officers  upon  the  applica- 
tion, but  there  is  nothing  in  the  orders  themselves  to  show  that 
any  of  these  officers  had  previously  visited  the  site  before  passing 
these  orders. 

In  due  course  the  application  was  submitted  to  Khirendro  Nath 
Ghmgooly,  the  overseer,  Eoads  and  Building  Department.  In  his 
evidence  he  stated  that  he  then  went  with  the  plaintiff  Bajendro 
Nath  Sanyalto  No.  102  Amherst  Street,  examined  the  surrounding 
huts  and  told  bim  that  some  of  them  were  within  100  feet  of 
the  proposed  engine-house,  and  that  the  Health  Department 
would  not  allow  that.  To  this  the  plaintiff  Bajendro  Nath 
Sanyal  said  nothing  then.  Further  he  said  he  told  him  that 
the  application  would  have  to  be  submitted  to  the  Health 
Department  first,  and  this  was  in  fact  done  (in  Exhibit  7a). 
Pour  or  five  days  afterwards,  when  the  opinion  or  report  of 
the  Health    Department    had    been   given  aud  submitted,  the 
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plaintiff  Bajtodro  Nath  is  said  to  have  gone  again  to  see  the  1908 
oyerseer.  Khirendro  Nath  Chuigoolj  stated  that  he  then  again  Trixliux 
aocompanied  him  to  No.  102  Amherst  Street,  and  on  this  oooasion  ^  ^' 
he  professes  to  have  measured  the  distances  from  the  engine-  ov 
house  of  the  huts  or  of  many  of  them  which  were  within  100  feet 
and  enquired  (and  this  is  very  important)  if  they  had  heen 
acquired  as  the  plaintiff  Eajendro  Nath  had  previously  stated 
they  had  been,  and  that  the  plaintiff  informed  him  that  he 
had  acquired  all  the  huts  within  100  feet,  except  one  on  the 
west  within  25  feet  of  the  engine-house,  and  that  for  that  hut 
he  was  then  negotiating.  Qangooly's  eyidence  therefore  is  not 
that  the  plaintiff  Eajendro  Nath  Sanyal  stated  that  the  huts 
other  than  the  hut  to  the  west  within  25  feet  were  then  being 
acquired,  but  that  they  had  been  acquired.  This  eyidence  is 
hardly  consistent  with  statements  made  by  the  witness  in  various 
documents,  which  have  been  put  in  evidence  and  to  which  reference 
will  be  made  hereafter.  On  the  same  day  the  witness  stated  the 
plaintiff  Eajendro  Nath  Sanyal  came  and  saw  him  again  at  his  office, 
and  pressed  him  to  have  the  matter  of  the  sanction  put  through  at 
once.  Qangooly  stated  that  he  told  him  that,  unless  the  huts 
within  100  feet  from  the  engine-house  were  removed,  sanction 
would  not  be  granted ;  upon  which  the  plaintiff  Eajendro  Nath 
Sanyal  said  that,  if  he  would  recommend  the  sanction  being 
granted,  he  would  give  a  letter  of  undertaking,  and  that  he  there- 
upon wrote  out  the  letter  of  undertaking  (Exhibit  D),  which  has 
already  been  set  out«r 

It  is  to  be  observed  that  the  undertaking  has  reference  to  one 
hut  only— a  hut  on  the  west  within  25  feet  of  the  engine- 
house,  and  this  undertaking  is  said  to  be  "  in  compliance  with  the 
conditions  proposed  by  the  Health  Office,"  that  is  to  say,  as  the 
witness  Gangooly  said  in  his  evidence,  in  compliance  with  the  note 
of  the  Health  Officer,  Dr.  Simpson  (Exhibit  7a),  which  note  the 
witness  said  was  shown  to  Eajendra  at  this  interview  before  the 
letter  of  undertaking  was  written  out.  On  being  asked  why  he 
had  taken  the  undertaking  in  this  limited  form,  none  of  the  huts 
having  then  been  removed,  Gangooly  stated  that  it  was  because 
the  appUcant  had  said  that  all  the  huts  within  100  feet 
had  been  acquired.    On  the  assumption  that  such  a  statement 
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1908  had  been  made  by  the  applioant  the  aooeptanoe  of  the  under- 
TiTLLABAH  taUog  in  that  form  is  inteliigible,  but  still  one  would  have 
Cosp<»uLTio»  ®^P®^^  some  reference  to  have  been  made  in  the  letter  to  the 
OF  fact  that  the  existing  huts  within  100  feet,  other  than  the  western 
hut  dose  by  the  engine-house,  had  been  acquired.  If,  however, 
there  had  been  an  undertaking  to  remove  all  huts  within  100  feet 
or  an  assurance  by  the  plaintiff  Bajendro  Nath  Sanyal  as  alleged 
in  the  written  statement,  that  they  were  being  acquired  and 
would  be  removed,  it  is  difficult  to  understand  why  the  full 
undertaking  was  not  embodied  in  the  letter  or  a  reference  made 
in  it  to  the  assurance  alleged  to  have  been  given,  so  that  it  might 
appear  that  the  conditions  of  the  order  of  the  Health  Office  were 
fully  complied  with.  Assuming  for  the  moment  that  the  evidence 
of  the  witness  Gangooly  in  this  connection  is  true,  the  omission 
to  have  any  reference  in  the  letter  of  undertaking  to  the  other 
huts  within  the  100  feet  radius  is  the  more  remarkable  when  we 
consider  a  further  statement  made  by  the  witness  that  the  plains 
tiff  Bajendro  Nath  Sanyal  informed  him  that  some  of  the  huts 
would  be  removed  and  the  others  used  as  godowns.  It  would 
have  be^i  natural  to  have  insisted  upon  some  undertaking 
to  ensve  that  the  huts  would  in  fact  be  removed,  or  at  all  eventa 
that  the  residents  would  not  belallowed  to  remain. 

So  far  I  have  dealt  with  the  evidence  as  to  the  circumstances 
which  led  up  to  the  granting  of  the  sanotioiL  The  oondusionB 
to  be  drawn  from  that  evidence  will  be  dealt  with  later  when 
certain  other  matters  have  been  referred  to. 

After  the  sanction  had  been  granted  as  has  been  proved,  the 
work  of  erecting  the  engine  and  soorkey  mill  was  proceeded 
withi  and  tiie  plaintiffs  in  accordance  with  the  letter  of  under* 
taking  of  the  17th  June  1897,  took  steps  to  acquire  the  hut  to  the 
west  within  25  feet  of  the  engine*house.  While  the  work  was 
proceeding,  it  appears  that  complaints  began  to  be  made  to  the 
CSorporation  by  the  Superintendent  of  the  Calcutta  Alms  House 
and  the  residents  of  the  adjoining  bustee.  (Jangooly  was  called 
upon  to  furnish  a  report.  His  report,  dated  the  15th  July  1897, 
(Exhibit  T)  is  as  follows  :— 

'<  Th«  Health  Officer*!  BepartmeDt  did  not  find  any  objeotion,  provided  the 
engine-house  and  boiler  are  100  feet  away  from  the  farroanding  hnts^  and  that 
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Om  md  kftding  to    the  miU  Si  proptrly   nMlaUed.    Th«  party  gar*  a  WtUr  of         jjqj 
imdertakiiig  to  the  effect  that  he  will  properly  metal  the  road  and  acquire  the  kmU         w«^ 
faUing  within  100  feet.    Conaeqnently  eanction  for  the  hat  was  granted  on  that    '^^^^^ 
condition.''  ^       *• 

ov 
Here  there  is  no  suggestion  that  apart  from  the  letter  of  C^a><>vvta. 

undertaking  there  had  been  any  yerbal  undertaking  or  assoranoe 

with  regard  to  anj  huts  other  than  the  hut  within  25  feet  of 

the  engine-house. 

So  far  from  there  being  any  such  suggestion^  this  report  in* 
correotly  refers  to  the  letter  ci  undertaking  as  having  reference 
not  to  a  kuty  but  to  huts  &Uing  within  100  feet  GHie  referenoe 
is  apparently  ddiberate,  as  the  woard  hnU  was  originally  writteo 
huty  for  it  is  dear  that  the  letter  ^'s''  has  been  subsequently 
added,  so  as  to  make  it  appear  that  the  undertaking  had  ref  eraioe 
to  all  the  hids.  The  Bignifloanoe,  howeyer,  of  this  rqport  to  my 
mind  is,  that  not  a  WOTd  is  said  in  it  to  the  effect  that  the 
plaintiff  Bajendro  Nath  Sanyal  had  previously  to  the  obtaining 
of  sanction  alleged  that  he  had  acquired  all  the  huts  except 
one  within  the  100  feet  radius.  Ghu:igooly  was  unable  to  give 
any  explanation  as  to  Uiis.  On  the  26th  July  he  reported  to 
his  Superintendent  that  ^^the  plainl^ff  Bajendro  Nath  Sanyal 
says  he  will  build  in  aocnrdanoe  with  the  terms  of  the  sanc- 
tion,'' again  no  reference  being  made  to  the  alleged  previous 
acquisition  of  the  huts.  On  the  4th  August  he  reported :  ^^  He 
(«.e.,  the  plaintiff  Bajendro  Nath  Sanyal)  has  metalled  the 
passage.  As  regards  huts  falling  within  100  feet  of  the  mil]» 
he  says,  he  is  making  arrangements  for  acquiring  them" 
(Exhibit  Z  2).  On  the  following  di^  Gangooly's  Superintendent, 
Mr.  O'Flaherty,  writing  to  the  Secretary,  apparently  with 
reference  to  tl^  letter  of  undertakings  stated  that  ^^^  ^^  has 
been  removed  and  will  be  used  for  the  storage  of  ^  building 
material,  not  as  dwelling.  The  road  has  been  metalled,  so 
H.  0.*s  (*.^.,  Health  Office)  objections  have  been  removed" 
(Exhibit  Z  3). 

Mr.  O'FlahOTty  had  previously  given  orders  (Exhibit  T)  that^ 
unless  the  hut  was  removed  and  the  road  metalled  forthwith, 
the  sanction  would  be  withdrawn  and  the  mill  demolished^ 
showing  that  he  knew  of  no  undertaking    or  assurance  with 
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1908       reference  to  any  huts,  except  the  but  within  25  feet,  although 

TuLLABAM    Ckingooly    in  his  evidence  stated    that   he  had  informed    him 

«•         verbally  that    the  plaintiff  Eajendro  Nath  had    said    he  had, 

ov         preyious    to    the    sanction,    acquired  all  the  huts  except  that 

hut.    Qangooly's  report  of  the  26th  July  is  hardly  consistent  with 

his  statement  that  Eajendro  Nath  had  originally  alleged  that 

he  actually  acquired  all  the  huts  (save  one)  within  li^O  feet. 

Up  to  the  5th  August,  therefore,  it  does  not  appear  that 
G-angooly  represented  to  his  superior  officer  that  the  plaintiff 
Eajendro  Nath  had^said  that  he  had  acquired  the  huts  within 
the  100  feet  radius.  This  suggestion  in  the  report  of  the  4th 
August  is  that  he  had  subsequently  said  he  was  acquiring  them. 

On  the  13th  August  Mr.  Hughes,  the  then  Chief  Engineer* 
visited  the  locality,  and  on  the  same  day  the  plaintiff  Eajendro 
'  Nath  Sanyal  was  informed  by  a  letter  from  the  Assistant 
Engineer  that  he  must  not  proceed  with  the  building,  until 
the  huts  within  100  feet  all  round  were  removed.  Complaints 
still  continuing  to  be  made,  Mr.  Bright,  the  Chairman,  on  the 
8th  September,  went  to  No.  102,  Amherst  Sts^eet,  and  made  a  note, 
(Exhibit  9)  which  is  set  out  in  the  13th  paragraph  of  the  written 
statement.  In  his  note  he  stated  that  the  sanction  appeared 
to  have  been  obtained  by  a  suppresaio  vert  of  the  overseer 
(Gangooly),  who  reports  that  "  only  one  hut  on  the  west  will  be 
within  100  feet  of  the  proposed  engine-house.  He  entirely 
omits  to  notice  that  there  are  a  number  of  huts  within  that  distance 
on  the  north-west  and  south  of  the  place."  He  directed  the 
sanction  to  be  withdrawn,  and  ordered  the  overseer  to  be  suspended 
at  once,  and,  if  he  could  not  give  a  proper  explanation,  to 
be  dismissed. 

In  his  explanation  (Exhibit  AA)  Gangooly  stated  that  he  frankly 
admitted  that  he  did  not  make  a  careful  examination  of  the  site, 
relying  upon  the  assurance  of  the  owner  that  all  huts  within  100 
feet  would  be  removed  before  the  mill  was  started.  His  explana- 
tion was  not  considered  satisfactory,  but  the  statement  that  the 
owner  had  given  an  assurance  that  all  huts  would  be  removed 
does  not  agree  witii  his  evidence.  His  evidence  is  that  the  owner 
stated  that  he  had  acquired  the  huts^  and  that  he  had  verified  the 
statement  by  making  enquiries  of  the  residents.    I  have  no  doubt 
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that  the  story  now  put  forward  by   Gangooly  that  the  plaintiff       i908 
Bajendro  Nath  assored  him  that  he  had  acquired  all  the  huts,   xvllaxjjc 
exoept  one,  within  the  100  feet  radius,  is  an  afterthought.    In         ^' 
his  evidenoe  Gangooly  stated  that  up  to  the  24th  August  1897         ov 
he  had  never  told  any  one  in  writing  that  an  undertaking  had     ^^^^^* 
been  given  to  acquire  all  the  huts,  or  that  the  plaintiff  Eajendro 
Nath  Sanyal  had  said  all  the  huts  had  been  acquired.    We  have 
only  bis  word  for  it  that  any  such  undertaking  was  given  or 
statement  made.    If  he  is  now  speaking  the  truth,  we  should  have 
expected  some  reference  to  this  matter  to  have  been  made  in 
his  earlier  notes.      Even  his  explanation  to  the  Chairman  puts 
forward  a  somewhat  different  version. 

There  is  nothing  to  shew  collusion  between  the  plaintiff  Bajen- 
dro  Nath  Sanyal  and  Gangooly.  The  former,  as  I  have  already 
mentioned,  has  not  given  evidence,  but  Gangooly's  evidence 
negatives  any  such  collusion.  Had  a  case  of  fraud  or  collusion 
on  the  part  of  the  plaintiff  been  proved  in  connection  with  the 
obtaining  of  the  sanction,  the  suit  would  of  course  fail,  but  no 
such  case  has  been  made. 

In  arriving  at  a  conclusion  as  to  the  circumstances  under 
which  the  sanction  was  obtained,  I  preferred  to  rely  on  the  report 
made  by  Gangooly  himself  recommending  the  granting  of  sanc- 
tion and  the  actual  letter  of  undertaking  given  by  the  plaintiff 
Bajendro  Nath  Sanyal^  rather  than  upon  the  evidence  of  Gangooly 
at  the  trial  or  upon  the  statements  made  by  him  subsequently. 
I  find  that  the  sanction  was  given  upon  the  undertaking  in  the 
letter  of  the  17th  June  1897  (Exhibit  D)  and  upon  no  other 
undertaking  or  assurance  prior  to  the  sanction  being  given,  and, 
further,  that  the  sanction  was  given  after  the  premises  had  been 
duly  inspected  on  behalf  of  the  Corporation  by  its  responsible 
officer,  the  overseer  of  the  Beads  and  Buildings  Department. 

The  Corporation  must  be  taken  to  be  bound  by  the  acts  of  its 
officers.  It  is  not  entitied  to  turn  round  and  say  that  it  was 
misled  by  the  overseer  or  that  the  overseer  made  a  mistake,  and 
that  the  sanction  upon  the  faith  of  which  the  plaintiffi  had 
commenced  the  erection  of  a  mill  and  spent  a  considtrable  sum 
of  money  is  not  binding. 

23 
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I90d  It  has  been  eontooded  that  the  sanetion  was  a  (tonditicmal 


TuLLARAM  0^^}  i^gatd  bishig  had  to  the  undertaking.  In  its  terfl^  the 
CoMOBATiDK  ^^^^J^^^  ^  ^bsolute,  but  the  Corporation  doubtless  would  haye 
ow  been  able  to  enforce  the  undertaking  (whateTer  it  might  be)^  if 
it  weiBi9  not  oanied  out.  This,  however^  was  not  the  course  adopt- 
ed. It  purported  to  revoke  the  sanction  on  the  10th  Septem- 
ber 1897  and  then  proceeded  to  do  everything  in  its  power  to 
prevent  the  work  of  completing  the  erection  -of  the  mill  died. 
Threats  were  made  from  time  to  time  to  demolish  the  millysugges- 
tions  were  thrown  out  to  call  in  the  police  to  see  the  work  was  not 
begun  agauiy  and  finally  two  {^oeecutions— ^me  on  the  basis  ci 
a  subsisting  sanction  and  the  other  on  the  bacds  of  there  being 
no  sanction — were  started,  the,  natural  effect  of  whidi  was  to  stop 
all  work. 

The  sanction  was  not  revoked  upon  the  ground  that  the 
undertaking  to  acquire  the  hut  within  25  feet  of  the  engine- 
house  was  not  complied  with.  No  time,  it  is  to  be  observed, 
was  stated  in  the  letter  of  undertaking  (Exhibit  D)  for  the  acquisi- 
tion of  that  hut,  but  it  appears  according  to  the  evidence  to  have 
been  acquired  in  September  1897,  within  what  appears  to  me 
to  be  a  reasonable  time.  The  sanction  was  revoked  or  withdrawn, 
because  the  plainti&  had  not  acquired  or  removed  all  huts 
within  a  radius  of  100  feet  from  the  engine-house— a  thing 
which,  BA I  have  founds  they  had  not  undertaken  to  do. 

On  the  10th  September  1897,  apparently  before  the  with- 
drawal of  the  sanction,  the  plaintiff  Bajendro  Nath  had  written 
(Eixhibit  No.  1)  to  the  Oorporatioh  pointing  out  that  his  under- 
taking was  only  as  to  one  hut,  but  expressing  his  Willingness 
to  acquire  others,  it  time  were  given,  and  again  on  the  12th 
November  1897  he  wrote  (Exhibit  No.  3)  that  he  had  contract- 
ed to  buy  other  huts.  It  is  clear  therefore  that  the  plaintifh 
were  anxious,  if  possible,  to  prevent  friction,  and  Wdre  prepaied 
to  do  XDXxe  than  th^  had  un^ertak^i. 

That  the  plaiiitiff s  suffered  damage  owing  to  ike  action  of 
the  Corporation,  there  cmdl  be  no  doubt.  After  the  saAction 
had  been  granted,  they  took  a  lease  of  the  pr^nisesen  the  28th 
September  1897  as  from  the  18th  July  1897,  they  erected  the 
engine    chinmey,    built  the    seat   of   the   engine,    laid   down 
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the  boilers,    put  up  the  soorkey  mill,  and  did  other  work  on  the  1908 

premiBeB.    They  were  aotoally  stopped  in  building  the  shed  to  TirLLutiji 

oover  the  engine  and  mill  daring  the  rains  before  the  sanction  «• 

was  withdrawn.    They  also  spent  money  in  acquiring  the  hat  ov 

within  36  feet  of  the  engine-hoose.  Chootia. 

It  is  oontended  that  the  suit  is  bcurred  by  the  special  limitation 
provided  by  section  427  of  Act  11  (B.C.)  of  1888.  It  is  said 
that  tiie  withdrawal  of  the  sanction  is  a  thing  done  or  pojrporting 
to  be  done  -onder  that  Act.  The  granting  of  the  sanction  un- 
doubtedly was  a  thing  done  or  purporting  to  be  done  under 
section  247  of  the  Act.  Under  that  section  the  Commissionerv 
had  power  to  approve  or  disapprove  of  the  proposed  building. 
But  it  is  oontended  that  having  been  misled  by  the  overseer,  whose 
duiy  it  was  to  make  enquiries  and  report  whether  sanction  should 
be  granted,  the  Commissioners  had  a  right  under  the  same  section 
to  withdraw  the  sanction  given  upon  his  report,  if  upon  a  full 
knowledge  of  the  facts  they  might  have  disapproved  of  the 
proposed  building.  I  am  unable  to  accept  this  view  of  the 
law.  There  is  nothing  in  section  247  which  enables  the  Clommis* 
sioners  to  withdraw  a  sanction  once  given.  If  the  Corporation 
was  right  in  the  view  which  it  put  forward  that  the  undertaking 
of  the  plaintiffs  had  not  been  complied  with,  it  had  its  remedy  at 
law  to  compel  compliance  with  the  undertaking  whatever  it  was. 

In  connection  with  this  matter  reference  may  be  made  to 
section  250  of  the  Act.  Under  that  section,  if  the  Commissioners 
fail  under  section  247  to  pass  orders  within  a  fortnight,  then  the 
person  applying  for  permission  to  build  may  proceed  to  build.  In 
my  opinion  the  right  of  the  person  so  applying  becomes  absolute. 
The  Commissioners  could  not  be  heard  to  say  that  the  failure  of 
the  Commissioners  to  pass  orders  had  been  due  to  oversight, 
mistake,  or  some  other  like  cause,  nor  be  allowed  to  take  Btep&  to 
prevent  the  building  proceeding.  So  where  sanction  is  once  given, 
I  can  find  nothing  in  the  Act,  which  enables  the  Corporation  to 
jrevoke  or  withdraw  it 

Mr.  Pa^  has  oontended  that  the  application  for  sanetion, 
the  letter  of  undertaking  (Exhibit  D),  and  the  letter  granting  the 
sanction,  taken  together,  amount  to  a  contract  by  the  Corporation 
to  permit  the  building  to  be  erected,  and  that  the  withdrawal  of 
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1909       the  permisBioiiy  aeoompanied  or  followed  as  it  was  by  various  other 

ToLLABAM  *®^  ®^  ^®  P*"^  ^^  *^®  Corporation,  was  a  breach  of  the  contract 

••  aad  a  continuinc:  cause  of  action,  and  on  that  basis  he  argued  that 

COXPOBATKW  .  ^ 

OP  section  427  of  Act  II  (B.C.)  of  1888  can  have  no  application  and 
he  has  referred  me  to  two  cases  decided  by.  the  Bombay  High 
Courtr^MunicipaUty  of  Parola  v.  IdJcshnian  Da8{l)  and  Ban- 
ckordoB  Moorarji  v.  The  Municipal  Commissioner  for  the  City  of 
Bomhayi^).  If  the  letter  granting  sanction,  taken  with  the 
undertaking,  be  viewed  in  the  light  of  a  contract  to  permit  the 
•rection  of  the  mill,  the  action  of  the  defendant  Corporation  in 
breach  of  the  contract  cannot^  in  my  opinion,  be  treated  as  any- 
thing done  or  purporting  to  be  done  under  the  Act.  The  de- 
fendant Corporation  withdrew  the  sanction  and  interfered  with  the 
ereetion  of  the  mill,  because  it  considered  that  the  plaintiffs 
had  not  complied  with  what  it  believed  was  their  undertaking, 
and  I  have  no  doubt  that  its  interference  was  bond  fide^  but  its 
proper  remedy  was  to  have  taken  legal  steps  by  injunction  or 
otherwise  to  tmforoe  the  undertaking.  But  whether  the  sanc- 
tion amounted  to  a  contract  by  the  defendant  Corporation  or 
not  I  consider  the  withdrawal  of  the  sanction  was  not  done  under 
the  Act,  nor  did  it  purport  to  have  been  done  under  the  Act, 
and  therefore,  so  far  as  the  suit  is  based  upon  the  withdrawal  of 
the  sanction,  the  special  limitation  under  section  427  does  not  apply. 
Bo  far  as  the  suit  may  be  treated  as  based  upon  the  prosecutions 
ini^tituted  by  the  defendant  Coiporation,  it  would  appear  that 
both  prosecutions  were  instituted  under  the  Act,  and  the  claim 
based  upon  these  prosecutions  is  therefore  not  barred — ^notice 
of  the  plaintiffs' claim  having  been  served  upon  the  defendant 
Corporation  on  the  7th  or  8th  September  1898,  that  is,  imme- 
diately after  the  disnaissal  of  the  prosecutions  and  the  suit 
filed  on  the  6th  December  1898. 

I  have  found  that  the  sanction  granted  was  not  conditional, 
but  absolute,  that  the  defendant  Corporation  was  not  competent 
to  withdraw  or  revoke  it,  and  I  find  that  having  purported  t% 
withdraw  or  revoke  the  sanction,  the  Corporation  was  not  justi- 
fied in  taking  the  various  steps,   which  i^   did,   to  prevent  the 

(1)  (1900)  I.  L.  R.  25  Bom.  142.  (2)  (1901)  L  L.  R.  26  Bom.  387. 
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plaintifEd  going  on' with  the  erection  and  working  of  the  tnill.        igo8 

I  have  also  found  that  no  part  of  the  olaim  is  barred  by  limitation,   xtiiliuif 

It  only  remains  to  determine  what  relief  the  plaintiffs  are,  on  the  n      *'     ^ 

facts  proved,  entitled  to.  or 

Calcutta. 

I  have  drawn  attention  to  the  9th  paragraph  'ef  the  plaint 
in  which  the  plaintiffs  allege  *'that  they  have  incurred  heavy 
costs  and  expenses,  and  suffered  serious  damage  owing  to  the 
two  prosecutions,  and  owing  to  the  wrong^  withdrawal  of  the 
sanction." 

The  oosts  and  e^[>ensee  of  the  prosecutionS|  which  were  only 
of  one  of  the  plaintiffs,  are  said  to  amount  to  Bs.  SOO,  but 
Mr.  Pugh  does  not  press  for  this  sum.  So  far  as  damages  are 
sought  for  in  consequence  of  those  prosecutions  they  are  not 
claimed  as  damages  for  malicious  prosecution,  and,  if  necessary,  * 

I  should  have  been  prepared  to  hold  that  the  prosecutions 
were  instituted  and  carried  through  in  perfect  good  fai12i. 
The  particulars  of  the  plaintiff's  claim  were  furnished  to  the 
defendant  Corporation  on  the  27th  January  1899  before  the 
written  statement  was  filed,  and  I  consider  it  would  be  inequitable 
under  the  circumstances  to  confine  the  daim  strictly  to  the 
manner  in  which  it  is  set  forth  in  the  9th  paragraph  of  the 
plaint.  It  is  clear  to  my  mind  that  the  plaintiffs  really  meant 
to  claim  the  damages  which  they  have  suffered  in  consequence  of 
the  defendant  Oorporation  having  prevented  them  erecting  and 
working  their  mill,  the  prosecutions  being  only  one  of  the  methods 
by  which  the  Corporation  effected  its  object.  Having  regard  to 
the  repeated  threats  of  having  their  mill  demoUshed  and  to  the 
prosecution  of  the  plaintiff  Eajendro  Nath  Sanyal,  it  cannot  be 
said  that  the  plaintiffs  were  not  effectually  prevented  from 
erecting  the  mill,  up  to  the  time  that  the  prosecutions  ended  in 
dismissal. 

The  relief  claimed,  whether  it  be  claimed  according  to  one 
contention  put  forward  by  the  plaintifb  as  damages  arising  out 
of  a  breach  of  contract  by  the  Corporation  or  in  consequence  of 
the  wrongful  acts  of  the  defendant  Corporation,  is  su£Sciently, 
I  think,  indicated  by  the  plaint,  but  if  not,  the  defendant  Corpora- 
tion could  not  be  embarrassed  in  their  defence,  as  it  had  full 
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1908       notice  of  th«  maimer  in  whioh  the  claim  was  made  up  in  ihe 
TuzAj^M  P<^<'Ci1aib  wHoh  were  fuxnifihed  before  the  written  statement  was 
V.         filed- 

ov  In  my  opinion  the  plaintiffs  are  entitled  to  such  damages  as 

Calcutta,  ^^y  jj^^^y  \^  g^y^  tQ  prove  under  the  various  heads  set  forth  in 
the  particulars  of  claim  except  as  to  the  sum  of  £s.  200,  the 
expenses  of  defending  the  criminal  prosecutions.  The  plainti& 
appear  to  have  proceeded  with  the  erection  of  the  mill  on  the 
prosecutions  being  dismissed.  There  will  be  a  reference  to  the 
Assistant  Bef eree  to  ascertain  what  damages  the  plaintiffs  have 
sustained  under  the  1st,  2nd,  3rd,  and  5th  heads  set  out  in  the 
particulars  of  daim.  The  defendants  must  pay  the  plaintifb'  costs 
of  the  hearing  on  scale  No.  2.  Costs  of  the  reference  will  abide 
the  result. 

Attorney  for  plaintiffs :  P.  N.  Sen. 

Attorneys  for  the  def endaDt  Corporation :  Sanderson  8f  Co. 

B.  n.  B. 
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APPELLATE  CIVIL. 


DHARANI  KANTA  LAHIRI  1902 


9.  Jun0  18,   20. 
28  St  Aua.  18. 

GABBR  ALI  KHAN.* 

SMjndieaia^CHvU  Proeedure  Code  (Ad  XIV  of  1882J  «.  IS^Bingal  THumoy 
A9t  (YUI  qf  1885)  99.  m,  102,  108,  104,  105,  106,  107,  108,  117,  118, 
119,  148,  158,  189^JUe9r4  qf  Mishh-^Snfvegf  and  mM$Mrem$ni  qf  land*— 
EmUt — Jmri9dieHan—Bevenu0  qffleer— Court — Lemdlord  and  tenant^BjecU 
ment— Bengal  Aai  Vm  tf  1850,  «f .  38,  89— Bengal  Aet  V  of  1876. 


Sed&ant  104-106  ol  the  Bangal  Temuku^  Act  (before  the  amendmeDt  of  : 
i^ly  to  ptoceediBge  talraa  under  s.  108  hi  the  Mme  way  aa  to  proceedings  taken 
mute  f .  lOL 

On  an  appUcation  under  s.  108,  a  Berenne  officer  if  competent  to  make  a  sorvey 
and  prepare  a  record  of  rights  without  any  order  of  the  Qovernment  under  a.  101. 

When  tiiere  is  a  total  denial  of  relation  of  landlord  and  tenant  by  one  of  tiie 
parties,  a  Berenne  officer  has  jnrisdiotioii  in  a  proeeeding  under  s.  108  of  the 
Bengal  Tenancy  Act  to  dedde  that  qnestion^  hut  hie  decision,  altbongh  it  may  have 
the  force  of  a  decree,  cannot  operate  as  re*  Jndioala  in  a  subsequent  suit  in  eject- 
ment and  for  declaration  of  title  brought  in  a  Civil  Court. 

Appeal  by  the  plaintifly  Bharani  Eanta  LahiiL 
Mauza     Sahildeo,    appertaining    to  two  estates,    Nos.  5406 
and  5407,  which  fonned  parts  of  pergunnahs  Mymensingh  and 
Jafiersahai,  was  alleged  to  be  in  the  possession  of  the  plaintiff 
as  putnidar  and  as  executor. 

The  former  estate  belonged  to  ih^pro/orfni  defendAnt,  who 
granted  a  putni  of  the  same  to  the  plaintiff. 

The  latter  estate  belonged  to  one  Abhoy  E^anta  Lahiri  Cbow- 
dhiy,  deceased,  who  left  a  will,  under  which  the  plaintiff  became 
the  execute  of  the  said  estate. 

*  Appeal  from  Original  1>ecree  Ko.  7  of  1899,  against  the  decree  of  Babu  Bepin 
B^iaii  Mukerjee,  Sub-JTudge  of  Mymentingh,  dated  August  29th,  1898. 

AppelUae  Bene\.-^T  Henry  T.  PHnsep,  Kt,  Chief  Justice,  (Ofeg>)i  Mr.  Justice 
HIP,  and  Mr.  Justice  Stevouk 
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It  was  alleged  in  the  plaint  that  the  principal  defendants  had 
a  raiyati  holding  within  mausa  Sahildeo,  which  was  sold  in  exe- 
cution of  a  rent  decree  obtained  by  the  predecessors  of  the  plaintiff, 
who  purchased  the  same  and  settled  the  lands  with  other  tenants ; 
that  the  said  principal  defendants  had  no  title  to,  nor  were  thej  in 
possession  of,  any  other  lands  in  the  said  mauza ;  and  that  in 
1893  the  said  Abhoy  Kanta  and  the  pro  formA  defendant,  having 
been  unable  to '  measure  the  lands  of  the  said  mauza  so  as  to 
enable  them  to  make  a  settlement  with  the  tenants,  jointly  applied 
to  the  GoUecter  of  Mymensingh  for  the  preparation  of  a  record  of 
rights  in  respect  of  that  mauza  under  Chapter  X  of  the  Bengal 
Tenancy  Act,  and  that  thereupon  the  lands  of  the  said  mauza 
were  measured  and  chittctSy  khatians  and  other  papers  were 
prepared  in  connection  therewith. 

It  appears  that  in  the  course  of  the  record  of  right  proceed- 
ings, the  principal  defendants,  who  had  taken  wrongful  possession 
of  some  of  the  lands,  set  up  a  claim  to  about  592  bighas  of  land, 
under  an  ancient  sanad  alleged  to  have  been  granted  by  one 
Ganga  Debya  in  ratification  of  an  older  one,  the  lands  constituting 
a  mukarari  chakk  at  an  annual  rental  of  Bs.  9. 

The  Settlement  Officer  found  that  the  Banad  was  a  genuine 
one  and  held  that  the  area  covered  by  that  document  consisted 
of  2  puras  or  about  156  bighas  only.  He  accordingly  gave  the 
said  defendants  a  decree  for  the  said  2  puras  of  land  and  settled 
rent  for  the  excess  land  found  to  be  in  their  possession.  There- 
upon the  principal  defendants  Gaber  Ali  E[han  and  Abdul  Ali 
Khan,  as  well  as  Bijoy  Kanta  Lahiri  Chowdhry,  minor  son  of 
Abhoy  Kanta,  appealed  to  the  Special  Judge,  who  not  only  found 
that  the  sanad  was  a  genuine  document,  but  also  held  that  the 
whole  of  the  lands  claimed  by  the  principal  defendants  were 
covered  by  the  satHid^  and  decided  accordingly. 

There  was  a  seccaid  appeal  to  the  High  Court  from  that  deci- 
non,  which  was  dismissed. 

The  present  suit  was  instituted  for  the  declaration  of  the 
plaintiff's  title  to  the  aforesaid  lands,  for  recovery  of  possession  of 
the  same  by  evicting  the  principal  defendants  and  for  mesne 
profits.  There  was  an  alternative  prayer  that^  if  the  plaintiff  did 
mot  get  khas  possession  of  the  li^ds,  it  might  be  declared  that 
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he  was  entitled  to  get  a  fair  and  reasonable  rent  on  account        190a 
of  the  same.    The  sanad  set  up  by  the  principal  defendants  in     t)'^^^ 
the  record  of  rights  proceedings  was  alleged   to  be  a  forged      Eavta 
document  and  it  was  further  alleged  that  the  principal  defendants,         9/*^ 
being  wrongfully  in  possession  of  the  lands  in  suit,  and  there  being   Ga»"»  -^^^ 
no  relation  of  landlord  and  tenants  between  the  plaintiff  and  the 
said  defendants,  the  Settlement  Officer  had  no    jurisdiction    to 
decide  any  question  between  the  parties  in  respect  of  the  said 
lands,  and  that  his  decision  therefore  could  be  no  bar  to  the  present 
suit.    The  pleas  taken  in  defence  were,  inter  alia^  that  the  suit  was 
barred  by  s.  13  of  the  Civil  Procedure  Oode,  that  it  was  also 
barred  by  limitation,  that  the  sanad  was  a  vaUd  and  genuine 
document,  and  so  forth. 

The  Subordinate  Judge  held  on  the  authorities  that  the  present 
suit  was  barred  by  the  principle  of  res  judicata  in  view  of  the 
decision  of  the  Bevenue  Officer  in  the  previous  proceedings,  and  he 
accordingly  dismissed  the  suit  without  trying  the  other  issues 
on  the  merits. 

The  appeal  was  originally  heard  by  Ghosb  and  Brett  JJ.9 
who  difiEered  in  opinion  and  delivered  the  following,  separate 
judgments:  — 

Ghosb  jr.  The  two  plAintiih  in  this  ctie,  who  are  the  appellants  hefore  uf, 
repietent  the  semindaiy  and  pntni  intereet  reepectively  in  a  certain  yiUage  Sahildeo 
in  pezgmmahi  Mymenfliugh  and  Jaffenahai.  Their  predecesson  in  title,  Abhoy 
Kanta  Lahiri  and  Jamini  Kant  Lahiri,  applied  to  the  Collector  of  Mymensingh 
nnder  section  108  of  the  Bengal  Tenancy  Act  for  a  measorement  and  record  of  rights 
in  respect  of  the  lands  in  the  said  rilhige.  The  application  was  granted  and  an 
Amin  was  deputed  by  the  Settlement  Officer  appointed  in  that  behalf  to  measnra 
the  lands  and  to  prepare  the  record  of  rights*  When  the  measurement  pi^wrs  and 
plan  were  submitted  to  the  Settlement  Officer,  Oaber  Ali  Khan  and  others  filed  a 
petition  of  objection  cliuming  the  lands,  which  are  the  subject-ma^jter  of  this  suit» 
as  in  their  possession,  under  a  mukarari  right.  This  claim  was  opposed  by  the 
zemindars,  the  result  being  that  the  mattter  of  this  dispute  was  dealt  with  by 
the  Settlement  Officer  as  a  suit  between  Oaber  AH  Khan  and  others  as  plaintiifs 
and  the  semindars  as  defendants.  In  support  of  the  daim  of  Gaber  Ali  and  others, 
they  produced  an  old  i(»nad  purporting  to  demise  certain  lands  within  specified 
boundaries  on  a  mukarari  rent  of  Bs.  9  per  annum.  The  Settlement  Officer  found 
the  MMod  to  be  genuine,  but  that  it  entitled  the  lessee  only  to  2  purM  of  lands 
en  the  mukarari  title  set  up  and  ordered  that  the  rest  of  the  lands  should  be 
assessed  with  a  fair  rent.  Both  sides  appealed  to  the  Special  Judge,  and  that  officer, 
while  affirming  the  view  of  the  Settlement  Officer  as  to  the  genuineness  of  tha  , 
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19Q2         MMii,  held  that  Oaber  AU  ud  otifaeri  iNftt  enti  the  whofe  ^  th0  laidf 

««nr^        in  their  pofMBfion   as  part  of   the  mnkaraii  title  oonf erred  l^  that  dopameBt* 

KjSta^     Among  other  queitions raised  between  the  parties  there  was  the  qaestion  whether 

Larisi       ^®  whole  of  the  lands,  or  which  portion  thereof,  fell  within  the  boondaries  as 

«•  specified   in  the  tanad,  and  apparently  the  Special   Jndge  was  of  opinion  that 

^^UAM^   OaherAli  and  others  were  entiUed  to  hold  the  whole  of  the  Uiids  <Mmed  hf  them 

as  falling  within  tb«  boimdariess  at  least  that  w^  tho  ri^v  tlMt  WU  MQflptfd  hj 

the  High  Conrt  in  the  second  appeal  preferred  Iqr  ^  femindva  ag^pst  th9 

decision  of  the  Special  Jndge* 

As  just  indicated,  a  second  appeal  was  preferred  by  the  zen;indar8  agiunst 
the  judgment  of  the  Special  Judge  [and  this  could  only  be  under  section  108,  clause 
(8)  of  the  Act],  and  the  points  that  were  thei^  raised  1^  tiie  semindav  ware  (1)  that 
th^  were  entitled  to  eject  Oaber  Ali  and  others  from  tlie  Uods  in  euess  of  flk^  amf 
ooyeved  by  their  samtd;  (2)  that,  if  tl^y  could  not  eject  them,  they  wjBre  <Bn<atled 
to  additional  rent  in  respect  of  the  excess  area.  Ko  question,  I  might  here  state, 
was  then  raised  before  this  Court  as  to  the  Talidity  of  the  proceedings  before  the 
Settlement  Offieer,  nor  as  to  the  jorisdictlon  of  that  offleer  to  diStermiBe  tiie  quMion 
he  did  determine.  The  DiviMonal  Bench,  which  bad  to  deal  with  the  appeal,  wm 
of  opinion  that  the  question  of  ejectment  did  not  properly  aripe  in  the  proceedings, 
the  suit  being  not  one  in  ejectment,  and  no  issue  on  that  point  haTing  been  raised 
between  the  parties.  But  they  held  at  the  same  time  that  tiie  Special  Judge  had 
found  upon  the  evidence  that  Oaber  Ali  and  others  were  entitled  to  the  whole  of 
the  lands  claimed  by  them  as  covered  by  the  boundaries  as  g^ven  in  the  sanad  in 
the  mukararl  title  at  the  annual  rental  of  Be.  9,  and  accordingly  the  learned 
Judges  dismissed  the  appeal  of  the  semindars* 

Subsequently  the  present  suit  was  brought  by  the  plidntiff  for  a  declaritimi 
that  the  defendants  Oaber  Ali  and  others  had  no  mukarari  title  or  tenancy  right 
in  respect  of  the  lands  claimed  by  them  and  for  recovery  of  possession  of  the  same; 
and  failing  that,  for  a  declaration  that  the  pUintiil  is  entitled  to  receive  a  fair 
and  reasonable  rent  for  the  lands. 

The  suit  has  been  dismissed  l^  the  Subordinate  Judge  upon  the  ground  that 
it  is  barred  by  resjudioaia  under  section  18  of  the  Ciyil  Procedure  Code,  having 
regard  to  the  judgments  in  the  previous  proceedings  under  Chapter  Z  of  the 
Tenancy  Aet. 

Against  this  judgment  the  pli^tiff  has  appealed  to  this  Court,  and  the 
learned  Advocftte-Oeneral  on  his  behalf  has  contended  in  the  first  place  that  the 
proceedings  held  by  the  Settlement  Officer  could  not  be  regarded  as  piooeedinga 
for  a  record  of  rights  as  contemplated  by  Chatter  X  of  the  Bengal  Tenancy  Act ; 
that  no  sueh  record  could  have  been  prepared,  nor  any  survey  of  the  lands  eovld 
have  been  made  without  the  orders  of  Oovemment>  obt«ined  under  seetion  101  and 
that  such  orders  have  not  been  produced;  that  the  Settlement  Officer  had  no 
authority  to  make  a  survey,  which  eonld  only  be  made  by  an  offioer  ampowered 
under  the  Bengal  Survey  Aet  of  1875,  and  it  has  not  been  Aomm  that  such  power 
was  conferred  upon  that  officer;  that  the  record  of  rights  oould  not  have  been  made 
withoirt  such  survey;  mi^  <^a^  sections  105, 106,  and  the  foUowiag  sections  in 
•  Chapter  X  have  no  application  to  the  proceedings  before  the  Settlement  Offioer  nadar 
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md^m  lot  of  th*  Act    It  kas  htea  imcU  •omtendtd  tibaft  the  SettimMoi  Ofi<Mr        X909 
had  no  power  to  determine  tbe  qviitioii  of  the  vaUdMy  or  otharw lee  of  tte  9ana4     p^^JJiri 
piodaoed  l^  the  defendante,  and  therefoxe  the  decisions  uriyed  at  in  the  eettlement       Xamtm, 
proceedings  do  not  operate  at  res  Jmdioata,  and  further  that  the  quertdan  whether       Lahibi 
the  whole  <rf  the  landa  are  coTered  hy  tbe  said  sanad  can  only  be  and  thonld  be    ^^^  ^^^ 
determined  in  thia  oaae.  Khajt. 

With  r^axd  to  the  first  oonten^OA  raind,  I  obeeryed  that  no  sach  contention 
was  railed  in  the  ooqsm  of  the  proceedings  under  section  108  of  the  Act,  nor  in  the 
Court  belew. .  On  the  contrary  we  find  H  distinctly  statedin  pasagn^hs  6  and  8  of 
the  plunt»  that  the  plainti^s  predecessors  in  title  baring  been  unable  to  measure 
the  KpAi  in  the  yiUage    Sahildeo  lulled  to  the  Collector  for  a  preparation  of 
record  of  rights  in  respect  of  the  lands  in  the  said  village  nnder  Chapter  X  of 
the  Bengal  Tenancy  Act»  and  that  theseupon  tbe  lands  were  measured*   oJkUiae 
kkattuHU  and  other  papers    prepared   in  connection    therewith ;  that   in  course 
of  the  record  of  right  proceedings,   the  defendants    didmed  the  lands  under  a 
muburari  Utle,  and  though  there  was  a  decinon  l^  the  Special  Judge  in  th^r 
favour,  yet  it  was  unjust,  and  that  the  High  Court  dismissed  the  second  appeal 
preferred  against  the  said  decisioii,  simply  because  there  was  no  error  of  law> 
thereby  dearly  indicating  that  the  proceedings  in  connection  with  the  survey 
of  the   lands  that  was  effected  and  the   record  of  rights  were  in  accordance 
with  Chapter  X  of  the  Bengal  Tenancy  Act.     Ko  doubt  in  a   later  paragraph 
of  the  plaint,  the  pluntifl  alleges,  that  the  Settletcent  Officer  had  no  juiisdictioa 
to  dedde  any  question  between  the  partiee  in  respect  of  the  said  lands,  but  this 
is,  as  stated  in   the   plaint  itself,   because    the   defendants  were  wrongfully  in 
possession  of  the  lands  and  there  Iras  no    relationship  of  landlords  and  tenants 
between  the  parties.    And  upon  tins  gronnd  it  is  aHeged  tiiat  the  record  of  rights 
proceedings  ooidd  not  be  any  bar  to  a  title  suit  under  the  ordinary  law  of  the 
land.    In  short,  wkit  the  pluntiif   questioned  in  tiie   Court  below  was  not,  the 
vmB^Bty  of  the  proceecBngs  as  taken  under  Chapter  X,  or  tbe  survey  and  measure* 
meat  made  in   tbe  course  of  those  proceedings,  but  tiie  authority  of  the  Settie- 
ment  Otteer  to  decide  tlie  particuUr  questions  of  title  which  he  dedded.    That 
beteg  se,  I  am  of  o^nion  that  it  is  now  too  late  to  question  tiie  validity   of 
these  proceedings,  and   it  seems   to  me  that  tbe  contention  raised  before  us  by 
file   learned   Advocate-Qeneral  involves,  to  some  extent    at  least,  consideration 
of  eertiun  questions  of  facts,  which  were  not  raised  in  the  Court  below ;  and 
H  wmld  be  unfiair  to  the  defendants  to   allow   such  questions  being  raised  in 
the  appdlate  stage  of  the  case  [aee  in  this  connection  Mahomed  Mira  Bavuihar 
T.  Smvwui  Vijmfa  ^hwnadha  ihfptdmriXfi. 

My  learned  colleague,  however,  is  of  opinion  that  the  question  raised  before 
us  is  one  of  jurisdiction,  pure  and  simple,  and  that  we  mre  bound  to  take 
cognisance  of  it»  though  it  was  not  raised  in  the  Court  below,  nor  in  course  of  the 
proceedings  under  section  108  of  the  Act ;  and  it  becomes  therefore  necessary  to 
deal  with  it. 

If  the  question  were  raised  under  the  Bengal  Tenancy  Act,  as  it  now  stands,  I 
Should  bave  thougbt  that  tiie  matter  was  clear  enough  (see  sections  108,  108A,  103B, 

a)  (1899)  I.  L.  B.  28  Had.  227,  284. 
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1902         ^^*  1^  ^  109A).    Bat  the  qnMtion  haf  to  be  dealt  with  with  reference  to  the  pro- 

v-^v^  yitionB  of  the  Act»  before  it  waa  amended  by  the  Amending  Act. 

Dhasahi 

Kahta  Section  101  of  the  Act  provides  that  the  Local  Government  may  order  a  survey 

Lahibi  i^^  record  of  rights  being  made  in  respect  of  the  lands  in  a  local  area.  Section  103 
Gabrb  Ali  P'Mcri^  the  particulars  to  be  recorded,  when  such  an  order  is  made.  Section  103 
Ehav.  provides  that  an  application  being  made  by  a  proprietor  or  tenure-holder,  a  Rev- 
enue officer  may,  subject  to  and  in  accordance  with  the  rules  made  by  Government, 
ascertain  and  record  the  particulars  specified  in  section  102.  Section  104  lays  down 
(among  other  matters)  that  "in  any  proceeding  under  this  chapter,"  the  Settlement 
Officer  may,  when  the  landlord  or  the  tenant  applies  for  settlement  of  rent,  settle  a 
fair  and  equitable  rent.  Section  105  provides  that  "  when  a  Revenue  officer  has 
completed  a  record  made  under  this  chapter,  he  shall  cause  a  draft  thereof  to  be 
published.''    And  then  we  have  section  106,  which  says  as  follows : — 

"  If  at  any  time  before  the  final  publication  of  the  record  under  the  last  fore- 
going section  a  dispute  arises  as  to  the  correctness  of  any  entry  (not  being  an  entry 
of  a  rent  settled  under  this  chapter)  or  as  to  the  propriety  of  any  omission,  which 
the  Revenue  officer  proposes  to  make  or  has  made  therein  or  therefrom,  the  Revenue 
officer  shall  hear  and  decide  the  dispute." 

Section  107  provides  that  *'  in  all  proceedings  for  the  settlement  of  rents  under 
this  chapter  and  in  all  proceedings  under  the  last  foregoing  section,  the  Revenue 
officer  shall,  subject  to  rules  made  by  the  Local  Government  under  this  Act,  adopt 
the  procedure  laid  down  in  the  Code  of  Civil  Procedure  for  the  trial  of  suits,  and  his 
decision  in  every  such  proceeding  shall  have  the  force  of  a  decree." 

Section  108  no  doubt  does  not  use  the  expression  "  record  of  rights  "  as  occurring 
in  section  101 ;  nor  does  it  speak  of  a  survey  being  made;  but  it  seems  to  me  that 
where  it  provides  for  the  ascertainment  and  "record  of  the  particulars  specified"  in 
section  102,  it  necessarily  implies  a  record  of  rights  and  a  measurement  of  the 
lands  being  made.  It  will  be  observed  that  among  the  particulars  to  be  recorded 
are  (1)  the  class  to  which  the  tenant  belongs,  and,  if  he  is  a  tenure-holder,  whether  he 
is  a  permanent  tenure-holder  or  not,  and  whether  his  rent  is  liable  to  enhancement, 
the  rent  payable  and  the  mode  in  which  the  rent  has  been  fixed,  and  the  special 
conditions  and  incidents  of  the  tenancy  (or  in  other  words,  a  record  of  the  rights 
of  the  tenant  is  to  be  made) ;  (2)  the  situation,  quantity  and  boundaries  of  the 
land  held  by  the  tenant;  and  this  could  not  be  done  without  a  survey  and 
measurement  of  the  land  being  made.  In  this  view  of  the  matter,  section  103 
provides  for  the  preparation  of  the  record  of  rights  and  a  survey  of  the  lands 
as  contemplated  by  sections  101  and  102  of  the  Act.  In  this  connection  I  might 
refer  to  section  189  of  the  Act,  which  empowers  the  Government  to  confer  upon  a 
Revenue  officer  appointed  to  discharge  any  duty  under  the  Act  the  power  to 
enter  upon  any  land  and  to  make  a  survey  thereof  and  exercise  the  powers 
exercisable  by  any  officer  under  the  Bengal  Survey  Act,  1876,  as  also  any 
power  exercised  by  a  civil  court  in  the  trial  of  suits.  And  referring  to  some 
of  the  rules  made  by  the  Bengal  Government  under  this  section,  we  find 
that  Rule  I  in  Chapter  YI  (record  of  rights  and  settiement  of  rent  and  the 
powers  of  Revenue  of^cers)  provides  that  Revenue  officers  appointed  to  be 
Settiement  Officers  or  .Assistant  Settlement  Officers  for  the  purpose  of  making 
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surrey,  record  of  righti,  Mttlemont  of  the  renti,  determination  of  the  proprietors*         1902 
Itrivate  landi  and    each   like  proceeding*,   are   Tested  with  all  powen  exercised      ^^^"^'^ 
by  the  civil  conrt  in  the  trial  of  suits  and  the  powers  mentioned  in  eection  189  (I)        Kanta 
(a),  (ft)  and  (o)  of  the  Bengal  Tenancy  Act.    Under  clause  (1)  (ft)   of  the  section,       Lahiki 
power  might  be  given  (as  already  mentioned)  to  enter  into  any  lands,  and  to  *'  am 

survey,  demarcate  and'  make  a  map  of  the  same,  and  any    power    exercisable        Khah. 
by  any  officer  under  the  Bengal  Survey  Act,  1876.    And  I  find,  on  looking  into 
the  Quarterly  Civil  List,  that  the  officer  who  held  the  record  of  rights  proceedings 
in  this  case  was  appinnted  by  the  Government  as  a  Settlement  Officer;  lo  that  the 
officer  may  be  taken  to  have  possessed  the  power  to  make  a  survey  of  the  lands  and 
prepare  a  record  of  rights.    Referring  then  to  Rule  8  of  the  same  chapter,  we  find  it 
laid  down  that  the  following  processes  should  ordinarily  be  comprised  in  a  cadastral 
•nrvey,  record  of  rights,  and  settlement  of  rents,  viz.,  demarcation  of  boundaries* 
measurement,  testing  of  measurement,  record  of  rents  and  rights  and  determina- 
tion of  fair  rents.    Rules  87  to  47,  which  relate  to  section  108  of  the  Bengal  Tenancy 
Act,  provide   for  applications  by  proprietors  for  survey  and    record  of  rights, 
power  being  given  to  the  Commissioner  and  the  Board  of  Revenue  for  granting 
such   applications    and  directing    operations    under    that'  section,  it  being  also 
provided  that  the  Revenue  officer  should  proceed  in  accordance  with  the  rules 
for  guidance  of  officers  acting  under  orders  made  under  section  101  of  the  Bengal 
Tenancy  Act.    And  turning  to  Rules  16  to  28  we  find  how  the  rights  of  tenure- 
holders,  raiyats  and  raiyats  claiming    lands  at  fixed  rates  are  to  be  recorded  in 
course  of  a    proceeding  for  the  record   of  rights.     It  has,  however,  been  said 
that  section  108  should  be  taken  to  stand  by  itself,  that  no  power  is  given  by  that 
section  to  make  a  survey  and  measurement,  that  it  does  not  confer,  as  section  101 
does,  upon  the  Qovemment    authority   to    invest  Revenue  officers   with  powers 
to  make  such  survey   and  measurement,  and  that  no  rule  framed,  or  order  passed 
by  Qovemment,  could  confer  upon  s  Revenue  officer  acting  under  section  108  powers 
which  that  section  does  not  authorize  Qovemment   to  confer.    I  regret  I   am 
unable  to  accept  this  view,  and  I  am  not  prepared  to  say  that  the  rules  framed 
by    Gk)vemment  are    ultra    viret,    I    may   here   observe  that    survey  is    very 
often  made  and  record  of  rights  prepared  in  proceeding^  under  section  108   by 
Revenue  officers  in  accordance  with  the  rules  framed   by  Qovemment,  and  in 
cases  of  disputes  decided  by  such   officers  under  section  106  which  have  come   up 
to  this  Court,  no  objection  on  the  ground  of  want  of  jurisdiction  was  ever  raised. 
And  if  we    were  now  to  hold   that  such  proceedings  are  without  jurisdiction, 
many  of  the  rights  declared  under  those  proceedings  would  be  disturbed.    But 
supposing  that  the  order  of  Qovemment  was  ultra  vire$  and  that  the  Settlement 
Officer  had  no  lawful  authority  to  make  a  survey  under  the  Survey  Act,  1876, 
it  seems  to  me,  as    already  explained,  that  in    order  to  enable  the  Settlement 
Officer  to  prepare  a  record  of  rights  under  section  108,  he  had   necessarily  the 
authority  to  make  a  survey  and  measurement  of  the  lands.    Whether    such  survey 
could  be  made  under  the  Survey  Act  or  not  is  immaterial  from  the  point  of  view 
I  take;  and  when  such  survey  and  measurement  were  made  they  would  be  perfectly 
legal  proceedings. 

Section  104  of  the  Act  contains  provisions  supplementsiy  to  both  sections  108 
and  101.    It  is  not,  however,  necessary  to  discuss  this  section,  for  no  application  for 
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^gQ2  elttent  of  rent  seems  to  bATe  lieen  made  in  the  proceedings  before  the  Settlement 

wv^         uffioer.    It  will  be  sniBoient  to  sey  that  a  settlement  of  rent  under  thk  eeetion  maj 

Bhabavi     ^  miide  in  ooofse  of  a  proceedmg  nnder  seolion  XOd  as  in  %  piooeeding  aider 

Lahibi      »««**o»  1^^' 
^      ^'   .  Section  105  speaks  of  a  '^record  nnder  this  chapter  **  and  of  the  Beventie  officer 

KflAK.  finally  framing  "the  record ''and  pnblishing  the  same.  This  I  think  indndes 
a  record  under  section  108,  and  when  section  106  speaks  of  a  dispute  arinng  ''at  anj 
time  before  the  final  publication  of  the  record  nnder  the  last  preceding  section  as  to 
the  correctness  of  any  entry  "  made  by  the  Bevenue  officer,  it  contemplates  a  dispute 
arising  in  the  course  of  a  proceeding  under  section  108  or  section  101,  as  the  caee  may 
be,  and  when  under  section  107  a  Bevenue  officer  is  enjoined  to  adopt  the  procedure 
laid  down  by  the  Ciril  Procedure  Code  for  trial  of  suits  '^  in  all  proceecUngs  under  the 
last  foregoing  section,'*  it  has  to  do  so  in  a  proceeding  under  section  108  as  in  a  pro* 
ceeding  under  section  101,  when  before  the  final  publication  of  the  record  »  dispute 
arises  as  to  an  entry  made  by  him  in  the  record.  The  decision  of  the  Berenue  officer 
determining  such  dispute  has  the  force  of  a  decree.  If  the  decision  of  the  Bevenue 
officer  has  the  force  of  a  decree,  it  is  obvious  that  the  provisions  of  section  106,  which 
provide  for  an  appeal  lying  to  the  Special  Judge,  and  a  second  appeal  to  the  High 
Court,  apply  to  a  proceeding  under  section  108  of  the  Act»  and  I  may  here  state  that 
proceedings  taken  under  sections  108  and  104  of  the  Act  have  always  been  regarded 
by  this  Court  as  proceedings  for  records  of  rights,  and  to  which  sections  106  to  109 
are  applicable.  See  Denffu  £ax%  v.  Nohin  Kisiori  Chowdhram(l),  Aekka  Mian 
Chowdhry  v.  Durga  Ckwrn  L€Mo(2),  Sam  Autar  Singh  v.  Satuman  Sii^h(B),  and 
Durga  Chmrn  Law  v.  Batir  Mandal  (4). 

Turning  to  the  next  point  raised  before  us  as  to  the  authority  of  the  Settiement 
Officer  to  determine  the  question  of  the  validity  or  otherwise  of  the  9€mad  and 
whether  any  portion  of  the  lands  claimed  fell  within  the  boundaries  thereof.  Under 
section  108  of  the  Bengal  Tenancy  Act,  a  Bevenue  officer  may  ascertun  and  record 
all  or  any  of  the  particulars  spedfied  in  section  102  of  the  Act.  That  section 
provides  (among  other  matters)  as  already  indicated  for  the  recording  of  (a)  the 
name  of  each  tenant,  {h)  the  class  to  which  the  tenant  belongs,  m.,  whether  he  is  a 
tenure-holder,  raiyat  holding  at  fixed  rates,  occupancy  raiyat,  and  if  he  is  a  tenure* 
holder,  whether  he  is  a  permanent  tenure-holder,  (c)  the  dtuation  and  boundaries 
of  the  land  held  by  him,  (0)  the  rent  payable,  (/)  the  mode  in  which  that  rent 
has  been  fixed,  whether  by  contract,  by  order  of  court  or  otherwise,  and  (A)  the 
spedal  conditions  and  incidents  of  the  tenancy.  The  Settiement  Officer  in  this  case 
had  to  find  who  the  tenant  was  that  held  the  land  in  question.  Gaber  Ali  claimed 
to  be  the  tenant,  and  necessarily  the  Settlement  Officer  had  to  determine  whether 
he  was  the  tenant.  He  had  also  to  find  the  rent  payable  by  him,  if  he  was  tenant, 
and  he  had  further  to  find  the  mode  in  which  that  rent  was  fixed  and  the  special 
conditions  and  incidents  of  the  tenancy.  The  ie^ad  was  the  document  that  waa 
produced  as  showing  that  Gaber  Ali  was  the  tenant,  how  the  rent  payable  by  him 
was  fixed,  and  shewing  also  the  incidents  and  conditions  of  the  tenancy.  The 
Settlement  Officer  had,  therefore,  to  determine  whether  the  document  was  genuine 

(1)  (1«97)  I.  L.  B.  24  Cftlc.  462.  (8)  (1999)  I.  L.  B.  27  Ca!c.  167. 

^)  (1897J  I.  L.  R.  26  Cidc.  146.  (4)  (1901)  6  C.  W.  N.  288.  . 
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tnd  TftHd,  whether  the  rent  was  ftitiburari  or  not,  and  also  which  iMrtion  or  portionf         1902 
of  th«  LoMti  d^med  by  him  fell  within  the  bonndariee  of  the  Umda  demiaed 


hs  that  docimient.    Theae  were  matters  not  incidental  hot  eeaential  ffir  the  prepara-       KaviT^ 
tion  of  the  record  of  rights,  which  the    zemindars  had  applied  for;  and  the       Lahibz 
Settlement  Oi&cer  was  perfectly  within  his  rights  in  determining  them.    It  ha^  ^* 

howerer,  been  contended  that  the  law  contemplates  the  case  of  an  admitted  tenant  Khan* 
and  not  a  tenant,  whom  the  zemindar  does  not  recognize  as  the  tenant,  as  it 
was  in  this  case,  bnt  I  am  unable  to  accept  this  contention  as  correct,  for 
the  Settlement  Officer  has  to  ^d  out  in  respect  of  each  plot  of  land,  who 
the  tenant  was,  and  it  seems  to  me  that,  if  the  contention  were  correct,  the  result 
would  be  simply  disastrous;  for  the  zemindar  might,  under  the  colour  of  a  proceeding 
for  record  of  rights,  sweep  away  a  whole  body  of  tenants,  leaying  them  to  establish 
their  righta  in  a  oivil  court,  aikl  surely  the  Legislature  could  not  have  omtem- 
plated  snch  a  resnlt.  I  am  of  opinion,  therefore,  that  the  Settlement  Offioer  had 
Jmrisdicdon  to  determine  the  questions,  which  he  did  determine. 

The  dispute  as  to  the  tenancy  right  of  Qaber  Ali  and  others  having  been  ndsed 
before  the  Settlement  Officer,  the  matter  of  that  dispute  had  to  be  dealt  with  under 
section  106  as  a  suit  between  the  parties  concerned.  Under  section  107,  as  already 
stated,  the  Settlement  Offioer  had  to  proceed  according  to  the  procedure  prescribed  by 
the  Code  of  CItU  Procedure.  And  his  decision  had  the  force  of  a  decree,  and  unless 
set  aside  in  appeal  would  be  flnaL  Under  section  108  such  decision  was  appealable 
(and  there  was  an  appeal  preferred)  to  the  Special  Judge,  and  that  officer  in  dealing 
with '.the  appeal  before  him  followed  the  procedure  prescribed  by  the  Frocedurp  Code, 
and  he  dealt  with  the  appeal  accordingly.  The  dedsion  that  he  pronounced  was 
appealable  again  to  the  High  Court,  and  an  appeal  having  been  preferred  by  the 
zemindar,  the  Court  dealt  with  it,  and  it  was  held  that  the  whole  of  the  lands  claimed 
by  Oaber  AK  and  others,  and  in  their  possession,  were  covered,  as  found  by  Special 
Judge,  by  the  tofMkl,  and  accordingly  dismissed  the  appeal.  These  judgments,  I 
think,  operate  as  decrees  between  parties,  and  it  follows  that  the  present  suit  is 
barred  by  the  rule  of  te$  JudxeeOa  as  laid  down  by  section  18  <tf  the  Code,  see 
Ram  Autar  Sin^h  v.  aanomtm  Sifigh{l)t  also  the  other  cases  already  referred  to. 

Upon  these  grounds  I  am  of  opiai<m  that  this  ai^[»eal  fails,  and  that  it  should 
be  dismissed  with  costs. 

But  as  my  learned  brother  diften  frmn  the.  views  I  have  expressed,  the  case 
will  be  referred,  under  seetkm  676  of  the  Code,  to  one  or  more  of  the  other  Judges  as 
the  Chief  Justice  may  appoint  in  thai  behalf. 

Lei  it  be  placed  before  the  Chief  Justice  for  orders* 

BitBTT  J.  The  pUdntiff  and  defendant  Ko.  8  have  taluqdari  and  zemindari 
righta,  respeettvely,  fn  mauza  Sahildeo,  and  they  jointly  applied,  under  section 
108  of  the  Bengal  Tenancy  Act,  to  the  Collector  of  Mymensingh  to  have  the  parti- 
tidars  specified  in  section  108  of  the  saine  Act  ascertained  and  recorded  by  a  Revenue 
officer  in  respect  to  that  mausa.  In  the  course  of  those  proceedings  tiie  defend- 
ants  Nos.  1  and  2  were  found  to  be  In  possession  of  certain  lands  in  the  mauza* 
As  defendants  claimed  to  hold  all  these  lands  as  a  mukarari  chak  under  a  sanad 

(1)  (1899)  I.  L.  R.  27  Oale.  ItfT. 
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1902         grmoted  by  one  Qanga  Debya  Chaadhnrani  to  one  Jehangir  Khan.    The  plaintiff, 

^■'^f^         on  the  other  hand,  asserted  that  the  defendants  were    wrongfully  in  poMeeeion  of 
T)  SARA  in 
Kanta        ^  ^^^  lands,  that  the  tanad  was  a  forgery,  and  that  they  had  no  right  whateTer 

Lahibi  to  the  lands.  The  Revenue  officer  appears  to  have  enquired  into  this  dispute,  and 
«•  in  the  end  he  came  to  the  conclusion  that  the  ganctd  was  a  genuine  document. 

Khan  ^^^  ^^^^  ^^  covers  2  jit(ra«  or  156  bighas  only  out  of  the  land  in  the  possession  of 
the  defendants,  which  amounted  to  692  bighas.  The  defendants  appealed  to  the 
Special  Judge,  who  confirmed  the  finding  of  the  Revenue  officer  as  to  the  genuine- 
ness of  the  9anad,  but  further  held  that  it  covers  all  the  lands  in  the  possession 
of  the  defendants.  A  second  appeal  was  preferred  to  the  High  Court,  which  was 
dismissed  on  the  9tb  July  1896. 

The  present  suit  was  instituted  on  the  8th  July  1896  for  a  declaration  of 
plaintiff's  right  to  all  the  lands  in  the  possession  of  the  defendants  and  for  a 
further  declaration  that  the  defendants  Nos.  1  and  2  have  no  mukarari 
chakk  right  as  tenancy  right  in  any  of  them.  There  were  also  prayers  for  eviction 
and  for  mesne  profits  with  interest.  An  alternative  prayer  was  added  that,  if  the 
plaintiff  does  not  get  khas  possession  of  the  lands,  he  be  declared  to  be  entitled 
to  a  fair  and  reasonable  rent  for  the  same.  In  defence  inter  alia  it  was  pleaded 
that  the  suit  was  barred  by  the  provisions  of  section  13  of  the  Code  of  Civil  Pro- 
cedure, and  this  is  the  only  part  of  the  defence  which,  for  the  purposes  of  tiiis 
appeal,  it  is  necessary  to  consider. 

The  Subordinate  Judge  held,  as  the  questions  raised  in  this  suit  had  formed 
the  subject  of  the  case  between  the  same  parties  before  the  Revenue  officer  |n 
the  course  of  the  proceedings  instituted  under  section  108  of  the  Bengal  Tenancy  Act, 
as  that  case  was  a  suit  within  the  meaning  of  the  Code  of  Civil  Procedure,  and  as 
the  questions  now  raised  were  duly  tried  and  decided  in  that  suit  and  the  appeals 
arising  out  of  that  suit,  that  the  questions  were  ret  judicata  between  the  parties, 
and  that  the  present  suit  was  barred  by  section  13  of  the  Code  of  Civil  Proce- 
dure.   The  phuntifE  has  appealed  to  this  Court. 

The  contentions  advanced  by  the  learned  Advocate-General  on  his  behalf  are 
as  follows: — 

(1)  The  question  in  dispute  between  the  present  parties  in  the  proceedings  under 
section  108  of  the  Bengal  Tenancy  Act  was  not  one  which  the  Revenue  officer  had 
jurisdiction  to  entertun.  It  was  not  a  dispute  between  a  landlord  and  a  tenant.  The 
plaintiff  asserted  that  the  defendants  were  trespassers  and  had  no  right  to  remain  on 
the  land  as  tenants.  The  defendants  asserted  that  they  held  the  whole  of  the  land  in 
their  possession  under  a  mukarari  title.  They  relied  on  a  9anad  which  the  plain- 
tiff alleges  to  be  a  foigeiy.  The  whole  dispute  was  one  of  title  and  not  one 
which  could  have  been  entertained  by  a  Revenue  officer  in  proceedings  to  asoertun 
and  record  the  incidents  of  a  holding.  It  could  only  be  decided  in  a  regular  suit 
by  a  Civil  Court.  The  fact  that  the  Revenue  officer  came  to  a  decision  in  those 
proceedings  and  that  his  decision  was  upheld  in  appeal  would  not  confer  on  him  a 
jurisdiction  with  which  he  was  not  vested  by  law. 

(2)  The  proceedings  taken  by  the  Revenue  officer  were  under  section  108,  Bengal 
Tenancy  Act,  and  under  that  section  only.  Seotion  104  of  the  Act  is  not  comple- 
mentary to  section  108,  but  U  entirely  distinct;  and  further  this  was  not  a  case  im 
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which  a  tenant  was  holding  land  in  excets  of,  or  I«if  than,  that  for  which  he  was  ^qqi 

paying  rent.    Nor  was  it  a  case  in  whic^  application  had  heen  made  hy  a  landlord  — ^ 

or  a  tenant  for  a  settlement  of  rent.  Kanta 

(3)  A  Bevenne  officer  acting  nnder  section  108,  Bengal  Tenancy  Act,  hbs  power  LAttiBi 
only  to  ascertain  and  record  the  particulars  specified  in  section  102  of  the  same  Act  Qj^^^^  ^j^j 
in  respect  of  any  estate  or  of  the  holdings  included  therein.    Ko  power  can  b3  con-  Kbak. 

f  erred  on  him  by  any  authority  under  that  section  to  surrey  the  lands  or  to  prepare 
a  record  of  rights  as  contemplated  by  section  101  of  the  Act.  Under  section  101 
the  Local  Gavemmant  is  empowered  to  order  a  survey  in  proceedings  under  that  sec- 
tion, but  section  108  gives  the  Local  Government  no  such  power.  The  only  authority 
which  could  otherwise  order  that  a  survey  be  made  in  such  a  case  would  be  the 
Lieutenant-Governor  under  section  8  of  the  Survey  Act  V  (B.C.)  of  1876.  And  if  the 
Local  Government  has  no  power  under  the  law  to  order  proceedings  under 
section  103  of  the  Act  that  a  survey  be  made,  it  could  not  give  itself  such  power  by 
a  rule  issued  under  section  189  of  the  Act,  directing  that  in  conducting  operations 
under  section  108,  the  Revenue  officer  shall  proceed  in  accordance  with  the  rules  for 
the  guidance  of  officers  acting  under  orders  made  under  section  101.  Nor  could  it  by 
such  a  rule  confer  the  power  of  the  Revenue  officer  to  make  a  survey. 

(4)  A  record  of  rights  such  as  is  contemplated  by  sectiou  101  of  the  Bengal 
Tenancy  Act  can  only  be  made  after  a  surv^  duly  authorised  by  law.  The  fact  that 
in  proceedings  under  se  ction  108  the  Revenue  officer  may  have  taken  upon  himself 
to  make  a  survey  and  to  prepare  what  purported  to  be  a  record  of  rights  would 
not  of  itself  give  him  a  jurisdiction  which  the  law  did  not  confer  upon  him,  and 
such  being  the  case,  his  proceeding  in  disposing  of  the  dispute  between  the  present 
parties  could  not  fall  within  the  provisions  of  sections  106  and  107  of  the  Act,  nor 
would  it  be  a  suit  as  contemplated  by  the  Code  of  Civil  Procedure  so  as  to  give  to 
his  decision  therein  the  force  of  a  decree. 

There  was,  therefore,  no  judicial  decision  of  the  points  in  dispute  between  the 
parties  either  before  the  Revenue  officer  or  the  Courts  of  appeal,  which  could 
operate  as  res  Judicata  to  bar  the  present  suit. 

In  opposition  to  the  above  the  following  arguments  wore  put  forward  on 
behalf  of  the  defendants  respondents.  It  is  contended  that  section  103  of  the  Bengal 
Tenancy  Act  cannot  be  regarded  as  standing  alone,  nor  are  proceedings  taken 
thereunder  excluded  from  the  provisions  of  section  104  of  the  Act.  The  rule  passed 
by  the  Local  Government  under  section  189  of  the  Act,  directing  that  in  conducting 
operations  under  section  103  the  Revenue  officer  shall  proceed  in  accordance  with  the 
rules  for  the  guidance  of  officers  acting  under  orders  made  under  section  101,  gave  to 
the  Revenue  officer  power  to  make  a  survey  and  prepare  a  record  of  rights  in  the 
same  manner  as  in  a  proceeding  under  section  101  of  the  Act.  In  the  present  case 
the  Revenue  officer  had  therefore  power  to  make  a  survey  and  to  prepare  a 
record  of  rights.  Section  105  applied  to  his  proceedings  and  so  also  section  106  when 
the  dispute  arose  between  the  two  parties.  Under  the  provisions  of  section  107  of  the 
Act  proceedings  under  section  106  are  to  be  dealt  with  as  suits,  and  decisions  in 
such  proceedings  are  given  the  force  of  decrees.  This  view,  it  is  urged,  wns 
accepted  by  this  Court  in  the  case  of   Achhm    Mian     Chowdhry  v.   Durga     Churn 
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£i^(l),  which  wai  a  coie  Arising  out  of  pitoceediugs  under  section  102^  6t  the 
t^ftncy  Act. 

It  was  further  dbntended  that  under  section  108  of  the  Tenancy  Act  the  Hevenw 
OiEcer  hftd  power  to  ascertain  the  incidents  of  the  defendants'  hc^dine^,  and  that 
he  could  only  do  this  after  determfning  the  question  of  the  mukarari  title,  which 
they  set  up.  He  had  therefore  under  the  Uw  full  power  to  determine  that  qoestioiK 
in  a  dispute  between  the  parties  ;  and  as  his  decision  in  that  proceeding  amounted 
to  a  decree,  he,  as  a  Court  of  oompetent  jurisdiction,  had  heard  and  finally  decided 
that  question,  and  section  18  of  the  Code  of  Ciyil  Procedure  barred  the  plaintiit 
from  again  raising  it  in  the  present  suit.  To  support  this  view,  the  case  of  Sam 
Autar  Singh  v.  Sanoman  Singh{2)  was  relied  on,  as  also  the  ease  of  Ookhul  Sahm 
v,Jad%NundunRoy{Z).  The  latter  ease  was  further  referred  to  in  refutation 
of  the  argument  of  the  other  sidb  that  the  jurisdiction  of  the  Revenue  officer  was 
ousted  by  the  denial  on  the  part  of  the  plaintiff  of  the  defendants'  tenancy. 

Objection  was  also  taken  to  the  appellant  being  allowed  to  raise  in  i^peal  the 
point  that  the  Revenue  officer  had  no  jurisdiction  in  a  proceeding  under  section  108 
of  the  Tenancy  Act  to  make  a  survey  or  prepare  a  record  of  rights  on  the  ground 
that  the  point  was  not  raised  in  the  Court  of  first  instance,  and  that  to  allow  him 
to  raise  it  in  appeal  might  lead  to  injustice,  and  was  contrary  to  the  principle 
referred  to  by  the  Privy  Council  in  the  case  of  jUaUmed  Mira  Safmihar 
t.  SawoH  Vija^a  RmghunddHa  Gcpalar(4). 

The  toain  question  which  is  raised  in  this  appeal  is,  lioWever,  whether  the 
Berenue  ofllcer  had  o¥  had  iiot  jurisdiction  to  decide  the  queiiion  in  dispute  between 
the  plaintiff  aud  defendants  in  the  proceedings  under  section  108  of  the  Tenancy 
A#t.  That  questioU  Appears  to  me  to  be  a  pure  question  of  law,  and  nut  to  be  one 
m  Which  evidence  could  or  Would  have  been  given  in  the  Court  of  first  instance. 
It  is  not,  theref 6re,  such  a  point  as  was  referred  to  by  the  Privy  Council  in  the 
ease  relied  on  by  the  respondents,  and  I  do  not  think  ttiat  the  objection  raised  by  the 
respondents  to  its  consideration  can  be  sustained* 

llie  chief  point  which  has  been  argued  before  us  in  support  of  the  appeal  does 
not  appear  to  have  been  aigued  or  considered  in  any  of  the  cases  to  which  we  have 
been  referred.  Objection  has  been  raised  to  its  being  taken  into  consideration 
in  this  appeal  on  the  ground  that  it  was  not  expressly  set  out  in  the  plaint,  nor  in 
the  gimutd  of  appeal^  and  it  is  suggeeted  that  it  is  hardly  consistent  with  the  ioase  put 
forward  by  ibe  plaintiff.  The  points  taken  are,  however,  covered  by  the  ground* 
of  appeal,  and  it  is  impossible  to  say  that  they  are  inconsistent  with  the  apprilania* 
ease  in  the  lower  Court*  The  arguments  which  have  been  advanced  in  this  Court 
no  doubt  did  not  occur  to  the  learned  pleaders  who  appeared  for  the  appellant 
in  the  lower  Court,  but  that  is  no  reason  why  learned  counsel  in  this  Court  should 
be  confined  in  luguing  a  point  of  law  to  the  arguments  used  in  the  Court  of 
fiist  instance.    The  objecti<m  is  not  tenable. 

In  bri^,  the  point  taken  is  that  section  103  of  the  Bengal  Tenancy  Act  must  h9 
taken  to  stand  alone,  and  a  proceeding  taken  under  it  cannot  fall  within  tho 
PrOvisie&s  of  sections  104,  106, 106,  of  107  of  the  Act,  because  no  power  is  given  by 


(1)  (1897)  I.  L.  R.  2K  Calc.  14«. 

(2)  (1809)  I.  L.  R.  27  Calc.  167. 


(8;  (1890)  I.  L.  R.  17  Calc,  721. 
(4)  (1899)  1.  L.  R.  28  Mad.  227. 
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■eetUm^lOataaDyaathoritjtoorderorto  make  a  mrrey  or  measuremMit  for  the 
pu^oses  of  that  sectaon,  and  that  as  aeddonB  104  and,105  preeuppoee  sach  a  surrey 
and  meainxement  before  a  settlement  of  sent  or  the  preparation  of  a  record  of  rights 
as  contemplated  by  section  101  of  the  Act,  those  seetiona  cannot  apply  tol  snch  pro- 
oeedinga  or  to  dilutee  arising  in  those  proceedings.  The  proTisions  of  sections  JOB, 
107,  and  106,  or  section  148  of  the  Act  cannot  be  taken  as  applicable  to.  these. 
pitMjeedings  so  as  to  make  any  matters  decided  therein  ret  Judicata  between  the. 
Parties  in  a  subsequent  suit  in  the  Civil  Court. 

There- can  be  na  doubt  that,  if  sdctiona  106  and  107  apply  to  the  proceedings  of 
the  Bermiue  officer  in  this  case,,  then  his  proceedings  in  dealing  with  the  dispute 
between  the  two  parties  would  be  a  suit,  an  appeal  against  such  decision  would 
lie^  and  the  provisiona  of  section  18  of  the  Code  of  Ciril  Procedure  would  bar  the 
present  suit  [see  Lstiffu  Kaxi  t.  Nohin  Kis^ori  Chowdkranifl),  Sam  Autar 
/Sfs^A  V.  Sanoman  aUiffh(2),  Gohhul  Sahu  v.  Jodu  Nundun  Sc^(9),  and  Joypal 
Dkobi  y,  Falukdkati(4i)']f  In  none  of  these  cases,  however,  excepting  that.of  Den^u 
KmU  v.  Nobin.  Ki$»ori  Ckowdkram(l),  does  it  appear  that  the  proceedings 
were  instituted  under  section  108  of  the  Bengal  Tenancy  Act^ — in  fact  they  appear 
to  have  been  instituted  under  section  101  of  the  Act. 

In  the  case  of  Den^u  Kati  v.  NoHn  J^istori  Chowdhrani(t)  and  in  the  case 
of  Ackka  Mia»  Ckotodkry  v«  Durga  Chmrn  Law(6),  the  original  proceedinga 
mppeax  to  have  been  instituted  under  section  108  of  the  Act,  but  in  these  cases  the 
question  does  not  appear  to  have  been  considered  or  argued,  whether  in  prooeedings 
instituted  under  section  108  of  the  Act  the  landlord  could  apply  for  a  settlement  of 
rents  under  section  104.  What  appeam  to  have  been  held  was,  that,  if  in  such  a  pro« 
ceeding  the  landlord  applied  for  a  settlement  of  a  fair  rent  under  section  104  of  the 
Act,  then  under  the  rules  issued  by  the  Local  Government  under  section  189  of  the 
Act,  the  proceedings  of  the  Settiement  Officer  must  be  dealt  with  as  if  it  were  a 
suit  under  the  Act,  and  the  provisions  of  the  Code  of  Civil  Procedure  would  apply  to 
•uch  a  case. 

In  the  present  case  I  am  unable  to  find  thit  any  application  for  the  settle* 
ment  of  fair  rent  was  made  under  section  104  of  the  Act  either  by  the  landlord  or 
the  tenant,  supposing  that  such  an  application  could  be  made  in  a  proceeding 
under  section  108  of  the  Act  In  paragraph  6  of  the  plaint  it  is  no  doubt  stated 
that  the  plaintiif  and  defendant  Ko.  8  having  been  unable  to  measure  the  lands  of 
mausa  Sahildeo  to  effect  a  settlement  with  the  tenants  jointly  applied  to  the 
Collector  of  Mymensingh  for  the  preparation  of  a  record  of  rights  in  respect  of 
the  said  manza  under  Chapter  X  of  the  Bengal  Tenancy  Ac^,  Till  of  1885,  and 
therefore  the  lands  of  the  mauza  were  measured,  &c*  It  is  not»  however,  stated 
that  any  application  was  made  under  section  104  of  the  Act. 

What  appears  to  have  happened  is  that  the  amin  who  was  deputed  to  ascer* 
tain  the  particulars  specified  in  section  102  of  the  Tenancy  Act  in  respect  of  all  the 
lands  in  mausa  Sahildeo  entered  all  the  lands  which  he  found  to  be  in  the. 
poesession  of  the  defendants  as  ordinary  raiyati  lands.    Thereupon  the  defendanta 
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(1)  (1897)  I.  L.  R.  24  Calc.  462.  (8)  (1890)  I.  L>  R.  17  Calc.  721. 

(2)  (1899)  I.  L.  R.  27  Calc.  167.  (4)  (1898)  2  C.  W.  N.  401. 

(6)  (1897)  I.  L.  R.  26  Calc»  146. 
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put  in  an  objection  to  the  Revenue  offieer,  alleging  that  the  lands  were  all  indnded 
in  thoir  mukarari  chakk,  which  they  said  they  held  under  a  sanad,  which  they 
produced.  The  plaintiff  denied  the  defendants'  mukarari  right  and  the  genuine- 
ness of  the  S€mad,  alleged  that  they  were  trespassers,  and  apparently  sought  to 
nave  them  ejected.  The  decision  of  the  Revenue  officer  was  partly  in  favour  of 
the  defendants'  claim,  and  both  sides  appealed  to  the  Special  Jud^e.  That  officer 
found  wholly  in  favour  of  the  defendants,  and  the  present  plaintiff  appealed  to 
the  High  Court.     His  appeal  was  dismissed. 

The  dispute  between  the  parties  was  certainly  not  with  regard  to  the  settle- 
ment of  fair  rents  for  the  land,  but  was  in  respect  to  the  title  set  up  by  the 
defendants ;  and  it  seems  hardly  possible  to  hold  that  the  decision  arrived  at  as 
to  the  defendants'  title  was  one  which  it  was  necessary  to  determine  for  the  purpose 
of  fixing  fair  rents  on  the  lands  in  the  holding,  and,  such  being  the  case,  I  am 
of  opinion  that  the  Revenue  officer  had  not  jurisdiction  to  decide  the  points  in 
dispute,  but  that  he  should  have  referred  the  parties  to  the  Civil  Court. 

The  more  important  point  for  determination  is,  however,  whether  in  proceedings 
under  section  103  of  the  Tenancy  Act  an  application  could  be  made  under  section 
104  for  the  settlement  of  the  rents.  In  my  opinion,  the  view  propounded  by  the 
learned  Advocate -General  is  correct,  and  no  such  application  could  be  made  No 
settlement  of  rent  could  be  made  under  that  section  without  a  previous  survey  and 
measurement  of  the  lands,  and  no  such  survey  or  measurement  could  be  made  unless 
under  authority  given  by  the  law.  The  fact  that  a  party  applied  for  a  settlement 
of  the  rents  could  not  give  to  the  Revenue  officer  a  power  which  could  not  be 
conferred  on  him  under  the  law.  Nor  could  the  practice  followed  by  Revenue 
officers  of  making  survejrs  and  measurements  in  proceedings  instituted  under  section 
103  give  them  such  a  power.  The  provisions  of  section  lOS  do  not  confer  on  the 
Local  Government  any  authority  to  invest  the  Revenue  officer  with  such  a  power, 
and  in  the  absence  of  special  authority  given  under  that  section,  the  power  could 
apparently  only  be  conferred  by  the  Lieutenant-Governor  under  the  Survey  Act,  V 
(B.C.)  of  1875.  It  is  not  suggested  that  any  such  power  was  given  to  the  Revenue 
•fficer  in  the  present  case. 

Section  101  of  the  Act  gives  to  thel^ocal  Government  specifically  powers  to  make 
an  order  that  a  survey  be  made  and  a  record  of  rights  prepared  in  proceedings 
under  that  section,  and  under  section  189  of  the  Act  the  Local  Government  has  power 
to  make  rules  consistent  with  the  Act  te  regulate  the  procedure  to  be  followed  by 
Revenue  officers  in  the  discharge  of  any  duty  imposed  upon  them  by  or  under 
the  Act,  and  by  such  rules  to  confer  upon  any  such  officer  any  power  exercised 
by  a  Civil  Court  in  the  trial  of  suits.  But  no  rule  passed  under  section  189  of  the 
Act  could  operate  to  confer  on  a  Revenue  officer,  acting  under  section  103  of  the  Act, 
powers  which  that  section  dees  not  authorise  the  Local  Government  to  confer, 
nor  would  it  enable  the  Government,  as  the  rule  relied  on  by  the  defendants 
is  said  to  do,  to  extend  powers  which  the  law  authorises  the  Local  Government 
to  confer  on  a  Revenue  officer  only  when  he  is  conducting'  proceedings  under 
section  101  of  the  Act,  to  such  an  officer  when  he  is  carrying  out  proceeding's 
under  section  103.  Neither  by  the  law  nor  by  rule  coQld  the  power  to  mak*e 
a  survey  and  measurement  be  conferred  by  the  Local  Government  on  a  Revenua 
oit.cer  aetfng  under  section  103  uf  the  Tenaney  Act. 
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The  provitioni  of  lection  104,  and  equally  also  the  proTitioni  of  seetionf  105  and  1902 

106,  presappoee  that  the  Berenae  officer  had  power  to  make  a  aurvey  and  measure-  v^v>^ 

ment  and  to  prepare  a  record  of  rights.     And  it  then  follows  that,  if  the  Revenue  Kawta 

officer  had  not  and  could  not  have  such  a  power  in  a  proceeding  under  section  103,  Lauiri 
the  provisions  of  sections  104,  105  and  106  cannot  be  taken  to  apply  to  his  proceed-    ^     *'• 

ings.    The  provisions  of  sections  107  and  143  of  the  Act  equally  therefore  cannot  Ku^h. 
apply,  and  his  proceedings,  under  the  circumstances,  cannot  be  dealt  with  as  a  suit, 
and  his  decision  cannot  have  the  force  of  a  decree. 

The  rulings  relied  on  do  not,  therefore,  apply  to  the  present  case,  and  I  feel 
bound  to  hold  that,  in  spite  of  the  fact  that  the  decision  of  the  Revenue  officer  was, 
in  the  previous  proceedings,  appealed  against  to  the  Special  Jud^e,  and  there  was 
afterwards  a  second  appeal  from  the  decision  of  that  effioer  to  the  High  Court, 
yet  the  decision  iu  those  proceedings  cannot  be  taken  to  operate  under  section  13  of 
the  Code  of  Civil  Procedure  as  a  bar  to  the  pre^nt  suit. 

In  my  opinion,  therefore,  the  judgment  and  dedree  of  the  Lower  Court  cannot 
be  supported.  They  must  be  set  aside  and  the  case  remanded  te  that  Court  for 
trial  on  its  merits.     Costs  to  abide  the  result. 

Thb  appeal  was  then  referred  under  section  575  of  the  Civil 
Procedure  Code  to  a  Special  Bench  constituted  for  the  purpose. 

Advocate- Qener at  {Mr.  J.  T.  Woodroffe)  (Dr.  Raahbehary  l?02 
OhoBe^  Baba  Jogesh  Chandra  Boy  and  Babu  Taruck  Chandra  junViB,  20, 
Chakrararti  with  him)  for  the  appellant.  The  queition,  which 
arises  under  the  old  Act  is,  does  the  grant  of  an  application 
by  a  landlord  under  s.  103  of  the  Bengal  Tenancy  Act  authorise 
in  itself  a  survey  or  a  record  of  rights,  or  should  there  be 
foundation  of  authority  under  s.  101  P  In  this  case  there  was 
no  order  as  to  survey  or  record  of  rights  under  s.  101,  nor  was 
there  any  application  to  settle  a  fair  rent. 

It  is  submitted  (i)  unless  there  is  an  order  under  s.  101, 
proceedings  under  s.  108  are  void  and  of  no  effect ;  (2)  if 
proceedings  under  s.  103  can  be  initiated  without  the  promul- 
gation of  an  order  under  s.  101,  the  record,  &c.,  which  the 
Bevenue  officer  may  make  will  not  be  recorded  under  Chapter  X, 
within  the  meaning  of  ss.  106  and  107,  and  consequently  tie 
decision  would  not  have  the  force  of  a  decree  ;  (3)  the  disposal  of 
the  objection  in  this  case  having  been  male  before  the  publication 
of  the  record  of  rights,  there  was  no  decision  under  s.  107  ;  (4) 
the  alleged  tenancy  not  being  admitted  and  the  que;^tion  being 
whether  or  no  the  defendants  were  tenants,  the  Settlement  Officer 
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190S        was  not  competent  to  try  it ;  (5)  it  being  held  in  the  proceedings 

Dkabiki     so   taken  and  disposed  of  that  no  question  as  to  the  power  to 

Kanta      ^j^Qt  could  be  decided,  there  was  no  decision  upon  that  point 

«.  [Hill  J.    As  the  defendants  aet  up  the  order  as  a  final  decree^ 

Khak.      ^^  ^  ^^^  them  to  prove  that  all  the  conditions  exist  for  a  res 

Judicata.']    Tes. 

The  following  cases  were  referred  to:-— Gokhul  Sahu  v.  Jodu 
Nundun  Eoy{l)  ;  Pandit  Sardar  v.  Meajan  Mirdha{2)  ;  Secretary  qf 
State  for  India  |v^  Nitye  8ingh{Z) ;  Dengu  Kazi  v.  Nobin  Kiisart 
Ch(ncdhrani{4:) ;  Kurban  Ali  v.  Jafar  Ali{S) ;  Aohha  Mian  Chowdhry 
T.  Durga  Chum  Law{Q)\  Ram  Atdar  Singh  t.  Sanoman  8ingh{7) ; 
Troylokhyanath  Bose  v.  Mackod{8) ;  and  Durga  Churn  Law  v. 
Sasir  ]Uandal{9),  [Hill  J.  In  all  these  cases  there  was  an 
admitfed  tenancy.]  Yes,  all  the  cases  proceeded  on  the  bacds 
of  existing  tenancy,  but  here  the  question  was  whether  the 
defendants  were  not  trespassers. 


Babu  Dwarka  Nath  Chakramrii  for  the*  respondents.  S.  103 
is  independent  of  s.  101.  The  former  contemplates  a  small 
area,  the  latter  refers  to  a  survey  or  record  of  rights  within  a 
local  area.  The  rules  under  the  Act  make  the  matter  clear. 
JTriwsef  0.  J.  The  principal  question  is,  was  there  a  tenancy  P] 
The  first  entry  is  the  name  of  the  tenant ;  the  Beyenue  officer 
has  therefore  to  decide  whether  the  man  was  a  tenant.  Denial 
of  relation  of  landlord  and  tenant  does  not  oust  jurisdiction.  In 
the  case  of  Secretary  of  State  for  India  v.  NUye  Singh{S)  that 
contention  was  raised  by  the  respondent,  but  not  given  effect  to 
See  also  Joy  pal  Dhohi  v.  Palukdhari{lO) ;  Karmi  Khan  v.  Brojo 
Nath  Bas{\\) ;  Upadhya  Thakur  v.  Persidh  Singh{\2).  To  sum 
up,  there  is  no  distinction  between-proceedings  under  seottons  101 
and  103,  except  as  to  the  way  of  initiating  them,  and  when  a 
dispute  arises,  tite  decision  is  a  decree  and  bars  a  fresh  suit.    Durga 

(1)  (1S90)  I.  L.  R.  17  Cak.  721.  (7)  (1899)  I.  L.  R.  27  Gak.  ie7. 

'(2)  (1898)  I.  L.  R.  21  Calc.  378.  (8)  (1900)  I.  L.  B.  28  Oftk.  aS8. 
(8)  (1898)  1.  L.  K.  21  Calc.  88.  (9)  (1901)  6  C.  W.  N.  288. 

(4)  (1897)  T.  L.  R.  24  Calc  462.  (10)  (1898)  2  C.  W.  N".  491. 

(B)  (1901)  I.  L.  R.  28  Calc.  471.  (11)  (1894)  I.  L.  B.  22  Calc.  244. 

(6)  (1897)  I.  L.  R.  26  Ci^  146.  (12)  (1896)  I.  L.  R.  28  Calc.  7». 
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Churn  L(W    Y.  Entem   JKanial{l)  and  Bam   Ai/ifar   ^ingb  v.       1908 

Dr.  Ma^  IfdUry  Giose  in  leplj.    The  question  «fl  to  wlietber     XoMfxi 
4h»  maikter  in  tbkfiiiit  mm  res  Judicata  must  depend  upon  4ieotioa  18  ^j^  ^lz 
of  4lie  Oiyil  F^ooediffe  Oode.    Section  107  of  tiie  &a;ig«l  Tenancy      K^^- 
Act   01^   Bi^  tibot  tiie  decision  of  the  Be^enue  officer  is  a 
deevee;  it  does  not  de«l  with  estoppds.    The  Be^^eauo  officer  liad 
no  juxiscKolion  to  try  tibie  present  action  and  to  ^tensine  a 
question  of  disputed  tenancy.    Eren  if  he  had,  his  decision  would 
be  on  a  odlateral  matter.     See  Pear^  Mohun  Mukerjee  v.    Alt 
SheS^d)^  I>ebendro  Kumar  Bundopadhya  v.  Bhupmdro  Jfarain 
I>uU{^),  XTorendro  JfMi  Boy  Gbtmdkty  7.  Brimaih  Bundd{Si,  and 
Bidku  Mukhi  Ihbi  v.  Bhugwan  Chunder  Bay  GhowdAryifi).    Tke 
case  of  Jaypal  Dhobi  v.  Palukdkar%{7)  does  not  carry  the  law 
further  tlian  OMulSahur.  Jbdu  Ifundm  Boy{S). 

Cur.  adt.  vuU. 


The  |ufigm€»t  of  the  .Cqt#  -w^  4«iP^«r^  hj 

Mmvmmm  J«  This  ^ippeal  was  originally  heard  hy  a  Division 
Bench  of  this  Court  consistiiig  of  Q^hosb  and  3itBTT,  JJ.  In 
consequence  of  a  difference  of  opinion  between  4hc6e4wo  learned 
Judges  it  has  been  referred  ior  rehearing  under  the  provisions 
d  section  575  of  the  Code  of  <Civil  Erocedure  to  this  Bench,  which 
has  been  specially  oo^stitoted  for  tiie  purpose. 

The  second  phdntifl  and  the  def  endant,  Jamini  Santa  Lahiri 
Ohowdhuri,  who  is  called  in  the  plaint  the  pro  formd  defendant, 
1^  the  proprietors  of  tnauMa  Sahildeo  in  the  district  of  Mymen« 
flingh.  The  first  plaintiff  has  obtained  from  the  latter  a  pu^ni 
of  his  share  m  the  village^  amounting  to  one->half .  Before  the 
grant  of  the  puini  the  pro  formd  defendant  joined  with  the  second 
plaintiirs  predecessors  in  title  in  ptnakuig  an  application  under 
jec^n  103  of,  the  Bengal  TcmiancyAcfc^  1885  (before  the  amBi^d- 
jaent  of  the  Act),    l^e  applicatic)n  iiiMSf  is  not  befqre  u^;  but 

(1)  (1001)  I.  L.  A.  19  Cslo.  V$.  (6)  (ISai)  I.  L.  JL  19  Calo.  Ml. 

(S)  ^899  J.  L.  K.  87(Qalc.  167.  .(6)  a^OL)  L  h.  ^.  1^  Cslc.  (M. 

(S)  (ISW)  J.^.  B.  f^  Ctlc  JH9.  (7)  imi)  2  C.  W.  iT.  491. 

!(4)  (1891)  I.^L.  B.  19  Calc  182.  (8)  (1890)  I.  L.  JR.  17  Cftle.  721. 
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1902       we  find  it  described  in  the  judgments  of  the  Special  Judge  and 
Dhaxaitt    of  *his  Court,  respectively,  in  the  prooeedings  which  arose  out  of 
Lahiw      i*  *^  *^  application  "for  the  measurement  and  preparation  of  a 
«.         record  of  rights "   in  respect  of  the  lands  situated  in  the  mauna. 
Khan.      ^^  paragraph  6  of  the  plaint  in  the  present  suit  it  is  stated  that  the 
applicants,    "having  been  unable  to  measure  the  lands  of  the 
aforesaid  mauna  Sahildeo,  to  effect  a  settlement  with  the  tenants, 
jointly  applied  to  the  Collector  of  Mymensingh  for  the  prepara- 
tion of  a   record  of  rights    in  respect  of  the  scdd  WMuza  under 
Chapter  X  of  the  Bengal  Tenancy  Act,  Yin  of  1885,"  and  it  is 
further  stated  that  "thereupon  the  lands  of  the  said  mauta  were 
measured  and  ckUta$^  khaiiansj  and  other  papers  were  prepared  in 
connection  therewith/* 

It  appears  that  certain  land,  in  area  about  592  bighas,  which 
had  been  measured  by  the  amin  as  being  liable  to  the  payment 
of  ordinary  rent,  was  claimed  by  the  original  principal  defendants 
in  the  present  suit  as  being  their  mukarari  chahk  holding  at  a 
fixed  rent,  while  the  proprietors  of  the  nmuza  maintained  that  they 
were  not  tenants  at  aU,  but  were  trespassers.  The  Gfettlement 
Officer  in  charge  of  the  proceedings  heard  and  decided  the  dispute 
under  the  provisions  of  section  106  of  the  Act,  the  decision  to 
which  he  came  being  that  the  claimants  did  in  fact  hold  about 
156  bighas  out  of  the  area  in  question  on  the  title  which  they 
set  up.  Both  paities  appealed  to  the  Special  Judge  under  the 
provisions  of  sub-section  (2)  of  section  108  of  the  Act,  with  the 
result  that  that  officer's  decision  was  in  favour  of  the  claimants 
to  the  full  extent  of  their  claim.  The  proprietors  then  preferred 
a  second  appeal  to  this  Court  under  sub-section  (8)  of  section  108 
•f  the  Act.  That  appeal  was  dismissed  on  the  ground  that  the 
judgment  of  the  Special  Judge  disclosed  no  error  of  law. 

The  present  suit  was  then  brought  with  alternative  prayers 
(•)  fer  ejectment  and  mesne  profits  with  a  dedaration  of  the 
right  of  the  platntifls  to  the  land  in  dispute,  and  a  further  declara- 
tion thai  the  prino^  defendants  have  no  mukarari  ehdkk 
right  or  tenancy  right  in  the  land,  or  {h)  for  a  declaration  that 
the  plaintiffs  are  entitled  to  get  a  fair  and  reasonable  rent  on 
account   of  the  same.    The  plaint  sets  forth  the  case  of   the 
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plaintiffs  upon  the  merits  of  the  dispute    and   in  the  twelfth        1902 
paragraph  the  decision  of  the  Settlement  Officer  is  referred    to  as    d^^Slhi 

follows :—  Kahta 

Lahibi 

"  Defendants  N03.  1  and  2  being  wrongfully  in  possession  of  «• 
the  lands  and  there  being  no  relationship  of  landlord  and  tenant  Khav. 
between  the  plaintiffs  and  the  said  defendants,  the  Settlement 
Officer  had^no  jurisdiction  to  decide  anj  question  between  the 
parties  in  respect  of  the  said  lands.  And  the  decision  in  the 
record  of  rights  proceeding  can  be  no  bar  to  a  title  suit  under  the 
ordinary  law  of  the  land." 

After  a  protracted  trial  the  suit  was  dismissed  without  any 
decision  on  the  merits,  upon  the  ground  that  the  decision  in  the 
case  under  Chapter  X  of  the  Bengal  Tenancy  Act  operated  as 
re$  Judicata  under  the  provisions  of  section  13  of  the  Code  of  Civil 
Procedure. 

From  that  decree  of  dismissal  the  plaintiffs  have  preferred  the 
present  appeal.  The  appeal  has  been  argued  before  tins  Bench, 
as  before  that  which  heard  it  on  the  former  occasion,  mainly  on 
grounds  which  have  not  hitherto  been  put  forward  at  any  stage 
of  the  litigation,  if  we  except  the  contention  in  the  12th  paragraph 
of  the  plaint,  which  we  have  noticed  above.  It  has  been  contended 
for  the  appellants  that  in  the  absence  of  an  order  of  the  Gbvem- 
ment  under  section  101  of  the  Bengal  Tenancy  Act,  a  Revenue 
officer  would  have  no  authority  to  make  any  survey,  or  prepare 
any  record  of  rights  upon  an  application  made  under  section  103 
of  the  Act,  inasmuch  as  the  latter  section  contains  no  provision 
empowering  him  to  do  these  things,  or  empowering  the  Local 
G-ovemment  to  authorise  him,  by  rule  or  otherwise,  to  do  them. 
It  is  argued  that  under  section  103  the  powers  of  a  Bevenue 
officer  are  limited  to  ascertaining  and  recording  the  particulars 
specified  in  the  last  foregoing  section.  Section  103,  it  is 
contended,  is  only  a  re-enactment  in  a  different  form  of  the 
provisions  of  sections  38  and  39  of  Bengal  Act  YIII  of  1869, 
which  provided  that  in  certain  cases,  at  the  instance  of  the  pro- 
prietor of  an  estate  or  tenure,  the  Collector  might,  under  an  order  of 
a  Court,  measure  the  lands  comprised  in  such  estate  or  tenure,  and 
ascertain  and  record  the  names  of  the  persons  in  occupation  of  the 
same,  or  on  the  speeial  application  of  the  proprietor  ascertain, 
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IM       detcffmmid  and  [record  the  teuures  and  under-ieniixQS)  th^  ^tes  of 

Bs[miii    ^^^  payable  in  respect  of  Buoh  lands  and  the  persons  by  w]iom 

SmMtta     respeotivelj  the  rents  were  payable.    It  is  urged  that  section  103 

«.         is  entirely  m^bonnected  with  the  following  sections  in  the  same 

*^^"  Chapter,  so  that  upon  an  application  made  under  it  theare  can  be 

no  settlement  of  rent  mider  seotiopL  104,  the  record  made  is  not 

**  a  jeoprd  made  under  this  Ohapter "  within  the  meaning  ,of 

jseotion  lOS^  ^md  the  Bevenue  officer  making  it  has  no  power  to 

hear  and  decide  disputes  under  section  108,  nor  would  section  107, 

which  provides  that  his  decision  in  proceedings  for  the  settlepient 

of  rents  and  in  proceedings  under  section  106  shall  have  the  force 

of  a  decree,  apply  to  anything  which  he  might  do  under  section 

103.    It  is  contended  that  in  any  case,  as  the  tenancy  was  not 

admitted  and  the  question  was  as  to  its  existence,  the  Settlement 

Officer  was  not  competent  to  decide  the  dispute  at  all.    It  is 

urged  that  any  rules  made  by  the  Local  Government  under  the 

provisions  of  section  189  of  the  Act,  which  purport  to  empower  and 

direct  an  officer  acting  upon  an  application  made  under  section 

103  to  proceed  in  the  same  manner  as  if  he  were  acting  under  an 

order  made  under  section  101,  are  uUra  vires. 

No  authority  has  been  cited  to  us  to  show  tiiat  tins 
Oourt  has  ever  recognised  such  a  distinction,  as  it  has  now  been 
sought  to  establish  between  proceedings  taken  under  section  103 
and  those  taken  under  section  101  of  the  Act.  On  the  other  hand, 
the  Oourt  has  acted  on  the  basis  of  the  essential  similarity 
of  the  proceedings,  as  in  the  case  of  Achha  MianChowdhry  v.  Ihirga 
Chum  LawiX) .  In  that  case  action  had  been  taken  under  section 
103  61  the  Act ;  rents  had  been  settied  under  section  i04  ; 
a  decision  had  been  arrived  at  by  the  Eevenue  officer  and  an 
appeal  preferred  to  the  Special  Judge,  who,  after  deciding  it,  re- 
viewed his  own  order.  It  was  held,  with  reference  to  the  rules 
framed  by  the  "Local  Government  under  section  189  of  tbe  Act, 
that  proceedings  under  section  103  were  suits  between  landlord  and 
tenant  within  the  meaning  of  section  148,  so  that  the  %)eeial  Judge 
was  competent  to  review  his  order. 

As  regards  the  contention  that  section  108  is  intmded  merely 
to  jJupply  the  place  of  sections  88  and  89  of  Bengal  Act  Vlll  of 

CL)  (1887)  I.L. «.  )^  Qiac.  146. 
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1869,  we  may  remark,  in  the  first  plaoe,  that  it  is  not  altogether  .easy       is^ 
to  reoonoile  it  with  the  other  oontention  whioh  has  been  rtrongly     n^"^ 
pressed  upon  ns  in  the  oonrse  of    the  same  argiiment  i^iat  an      Kaitta 
o£Soer  prooeeding  under  section  103  has  no  power  to  make  any         «. 
survey  or  measurement  at  all.    It  is,  moreover,  useless,  iar  Hie  ®^5S1/" 
purpose  of  detennining  iheielattion  between  seotion  108  and  seotion 
101  of  thB  Bengal   Tenancy  Ajot,  to  go  baok  to  Bengal  Act 
ym  of  1668,  l>eoau8e  there  was  nothing  in    that  Act   at  all 
eocresponding  io  the  provisions  of  the  latter  seotion.    We  must 
be  guided  entirely  by  the  provisions  of  the  Bengal  Tenauoy  Aot 
itself. 

Bothaeoition  101  and«9otion  108  ooour  in  tOhapterX,  whioh 
is  headed  ''Beoord  of  Bifi^  and  Settlement  of  Bents."  The 
Chapter  ends  witheeotbn  116.  Seotion  103  provides  that  im  the 
applipationof  a  proprietor  or  tenure-liQldery  a  Beyenue  c^Soermay 
^^  ascertain  and  leeord,"  \with  respect  ^o  a  p«rtioular  estate  .or 
tenure  or  any  part  thereof ,  the  particulazs  specified  in  section  102, 
that  is,  esaotty  tbs  same  partioularB  whioh  may  be  requn^  to  be 
recorded  under  an  order  made  under  the  provisions  ,of  section  101 
^^in  respect  of  the  lands  in  a  local  area." 

The  miggestion  that  a  prooeeding  under  section  103  pre* 
supposes  an  order  under  section  101  seems  to  us  to  have  no  force. 
In  tiie  first  -place,  when  once  an  ordor  had  been  passed  imder 
section  101  for  the  making  of  a  survey  and  the  preparation  of  a 
record  of  rights  in  a  local  area,  a  further  application  on  the  part 
of  a  proprietor  or  a  tenure^holder  in  respect  of  lands  within  that 
area  would  be  obviously  imnecessary  and  unmeaning.  A  com- 
parison of  tl»9  two  sections  seems  to  show  that  they  are  intended 
to  meet  altogether  different  circumstances.  Section  101  applies 
where  the  survey  and  record  of  rights  are  required  to  be  made 
over  an  area  -wfmh  may  indude  many  different  estates,  and  (except 
in  the  case  contemplated  by  dlause  (a)  of  sub-section  (2),  <^  where 
-^hte  landlord  ora  large  proportion  ofthe  landlords  or  of  the  tenants 
applies  ")  where  they  are  required  for  reasons  of  State.  Section 
108  applies  wh^re  the  proprietor  of  a  particular  estate  or  the  holder 
of  a  particular  tenure  requires  for  his  own  purposes  an  authoritative 
.official  asoertainmeni  and  record  of  the  same  particulars  in  reapect 
of  that  estate  or  tenure  or  any  .part  titexeof  as  would  be  reoocded 
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under  an  order  made  under  eeotion  101.  In  order  to  be 
recorded,  the  particulars  must  first  be  ascertained  ;  and  as  the 
Eakta  particulars  to  be  recorded  are  the  same,  whether  the  record  be 
„,  made  in  consequence  of  an  order  of  the  Local  Gtovernment  under 
^IkSlh  "  Bcotion  101  or  upon  an  application  by  a  proprietor  or  tenure- 
holder  under  section  103,  it  seems  difficult  to  see  a  priori  why  there 
should  be  any  difference  in  the  modes  of  ascertainment  to  be 
adopted  in  the  two  cases.  Under  rule  47,  Chapter  VI,  of  the 
rules  framed  by  the  Local  G-ovemment  under  the  provisions  of 
section  189  of  the  Act,  a  Eevenue  officer  in  conducting  operations 
under  section  103  shall  proceed  in  accordance  with  the  rules  for 
the  guidance  of  officers  acting  under  orders  made  under  section  101. 
We  are  unable  to  accept  the  contention  that  because  section  103 
contains  no  express  provisions  for  survey  or  measurement,  a  rule 
framed  by  the  Local  G-ovemment,  directing  or  empowering  a  B>ev- 
enue  officer  to  make  a  survey  or  measurement,  must  neoeflsarily  be 
ultra  vires.  The  section  empowers  the  Revenue  officer  to  ^'  aacer- 
iain^  subject  to  and  in  accordance  with  rules  made  in  this  behalf  by 
the  Local  G-ovemment,  "  the  particulars  to  be  reoorded,  and  we 
think  it  must  be  taken  that  the  Local  Government  is  empowered 
to  authorise  the  Eevenue  officer  to  do  any  act,  not  contrary  to 
law,  which  may  be  necessary  to  enable  him  to  ascertain 
those  particulars.  Among  the  particulars  in  question  are  those 
specified  in  clause  {c)  of  section  102,  namely,  "the  situation, 
quantity  and  boundaries  of  the  land  held  by"  each  tenant. 
These  are  particulars  which  could  not  be  accurately  ascertained 
without  survey  and  measurement,  and  we  may  point  out  that 
it  is  clear  on  the  allegations  of  fact  set  forth  in  paragraphs  5  and  6 
of  the  plaint,  that  in  the  present  case  the  proprietors  could 
not  possibly  have  attained  the  object  which  they  had  in  view 
unless  such  operations  had  been  carried  out  in  the  first  instance. 
Moreover,  section  189  of  the  Act,  under  which  the  rules  for 
the  guidance  of  Revenue  officers  were  framed  by  the  Local 
Government,  expressly  provides  that  by  such  rules  the  Local 
Government  may  confer  upon  any  such  officer  among  other  powers 
that  "to  enter  upon  any  land  and  to  survey,  demarcate  and 
make  a  map  of  the  same,  and  any  power  exercisable  by  any 
officer  under  the  Bengal  Survey  Act,  1875." 
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With  regard  to  the  applioation  of  section  104  to  proceedings        1903 
taken  under  section  103,  we  think  that  as  the  former  section    d^T^Ini 
by  its  terms  applies  to  "  any  proceedings  under  this  Chapter,"      Kahta 
that  is,  Chapter  X  of  the  Act,  it  must  be  applicable  to  proceedings         v, 
under  section  103  equally  with  proceedings  under  section  101.   j^j^^khik 
Similarly,  section  105   is  by  its  terms  applicable  to  a  **  record 
made  under  this  Chapter,"  and  a  record  of  the  peuiiculars  specified 
in  section  102  seems  to  us  to  come  within  that  description  none 
the  less  when  it  is  prepared  upon  an  application  made  under 
section    103    than    when    it    is    the    result  of  an  order  passed 
under  section  101.     It  fallows  that  sections  106,  107  and  108 
are  also  applicable. 

We  may  point  to  the  analogous  provisions  in  Chapter  XI  for 
the  recording  of  proprietors'  private  lands  as  lending  some  sup- 
port to  the  view  which  we  have  expressed.  Section  117  empowers 
the  Local  Government  to  direct  a  Revenue  oflBoer  to  "  make  a 
survey  and  record  of  all  the  lands  in  a  specified  area  which  are 
a  proprietor's  private  lands,"  while  section  118  provides  that  in 
the  case  of  any  land  alleged  to  be  a  proprietor's  private  land,  on 
the  application  of  the  proprietor  or  of  any  tenant  of  the  land  "  a 
Revenue  oflBcer  may,  subject  to  and  in  accordance  with  rules 
made  in  this  behalf  by  the  Local  Government,  ascertain  and  record 
whether  the  land  is  or  is  not  a  proprietor's  private  land."  The 
difEerences  of  expression  between  these  two  sections  correspond  closely 
to  those  between  sections  101  and  103;  yet  section  119  renders 
it  clear  that  the  same  procedure  is  to  be  adopted,  whether  action 
be  taken  under  section  117  or  section  118,  for  it  provides  that  in 
either  case  the  provisions  of  sections  105  to  109,  both  inclusive, 
shall  apply. 

We  next  come  to  consider  the  contention  that  as  the  fact  of 
the  tenancy  was  not  admitted  by  the  landlords ,  and  there  was  a 
question  as  to  its  existence,  the  Revenue  officer  was  not  competent 
to  decide  that  question. 

We  think  that  it  was  absolutely  necessary  for  the  Revenue 
officer  to  deal  with  the  question,  in  order  to  enable  him  to  make 
me  necessary  entries  under  clauses  (a)  and  (b)  of  section  102  of 
the  Act,  that  is,  the  entriea  relating  to  the  name  and  status  of 
the  tenant.     There  is  no  provision  in  the  Act  requiring  that  the 


Digitized  by 


Google 


KHiir. 


362  CALCUTTA  SERIES.  [VOL.  XXX. 

1902       Bevenue  officer  shall  stay  his^liand  in  the  event  of  sueb  a  dispate 

D^ABJ^    Imng  raised  as  that  in  question^     He    is,    on    the    contrary^ 

Kajtta      required  l^  section  103  to  ascertain  for  himself  the:  partioulaFs 

^^r!^     to  he  receded  under  section  103,  and  we^  think  that  section 

Oabsb  Au   X06  contemplates  that  he  shall  he  0(mipet6nt  to  decide,  any  dispate 

which  may  arise  as  to  existing  facts  affecting  the  oorrectneea  of 

any  entry  which  he  proposes  to  make,  or  haa    made,   under 

section  102.    It  may  be,  as  in.  the^present  case,  that  the  decision 

of  the  dispute  may  involve  questions  of  law  such  as  can  be  dealt 

with  only  by  the  Civil  Courts ;  but  that  consideration  does  not 

seem  to  us  to  have  any  weight  in  the  face  of  the  fact  that  a  special 

jurisdiction   has   been    conferred   upon  the  Bevenue  office  U^ 

deal  with  such  disputes. 

It  remains  to  consider  what  is  the  legal  effect  of  the  decision 
of  the  Eevenue  officer.  Section  107  of  the  Act  provides  that 
it  '^  shall  have  the  force  of  a  decree,''  and  it  has  therefore  been 
argued  for  the  respondent  that  it  must  operate  as  re%  judicata^ — a 
view  which  also  commended  itself  to  Ohose  J.  in  dealing  with  the 
present  case.  The  cases  relied  on  in  support  of  this  argument  are 
those  of  Ookhul  Sahu  v.  Jadu  Nundun  Roy{l)y  Joypal  Dhdbi  v. 
Falukdhari{2)j  and  Earn  Autar  Singh  v.  Sanoman  8ingh{S).  The 
second  of  these  cases  was  decided  on  the  authority  of  the  first, 
and  the  third  case  followed  the  second. 

In  the  first  case  there  was  no  dispute  in  reality  as  to  the  rela- 
tion of  landlord  and  tenant  between  the  parties ;  but  the  one 
alleged  the  land  iu  question  in  the  case  to  be  rent-pajring,  while 
the  other  claimed  that  it  was  rent-free.  The  result  of  the  record 
of  rights  proceedings  was  to  establish  its  rent-free  character.  The 
landlord  sued  for  a  declaration  that  it  was  liable  to  pay  rent,  and 
it  was  held  by  this  Court  ^'  with  considerable  hesitation"  that  the 
matter  was  res  judieaia. 

In  the  second  case  the  dispute  was  as  to  whether  certain  land 
was  the  landlord's  fierait  or  the  tenant's  occupancy  holding.  The 
Bevenue  officer  took  the  latter  view,  and  it  was  held  by  this  Court, 
on  the  landlord's  suing  for  a  declaration  of  his  terait  right  with 
possession,  that  he  was  barred  by  the  Bevenue  officer's  decision. 

(1)  (1890)  I.  L.  R*  17  Calcw  721,  (3)  (1808)  2  C.  W.  N.  491. 

(8)  (1899)  I.  L.  R.  27  Calc.  167. 
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It  appears  from  the  judgment  to  hAYtf  been  undentocd  hj  the       1902 
learned  Jodges  who  deoided  that  ease,  that  there  if  as  no  dispste  as    D^^JJiri 
to  the  relation  of  landlord  and  tenant,  and  their  deeision  ivas      Kahta 
based  on  the  previons  case  which  we  haye  just  noticed.  9. 

In  the  third  ease  the  landlord  sued  for  rent  at  the  rate  f otoid  kilut.^ 
and  recorded  by  the  Eerenue  officer  under  seetion  107  of  the 
Bengal  Tenancy  Act  upon  a  dispute  between  the  parties.  The 
tenants  again  disputed  the  rate  of  rent  in  the  rent  suit,  and  it  was 
held  by  this  Court  with  reference  to  the  last  case  that  the  deeision 
of  the  Berenue  officer  operated  as  resjudicaia. 

For  the  appellants  it  has  been  sought  to  distinguish  these  cases 
on  the  ground  that  there  was  not  in  them,  as  there  is  in  the  pre- 
sent case,  a  total  denial  of  the  relation  of  landl(»rd  and  tenant  by 
one  of  the  parties,  and  we  haye  been  asked  to  adopt  the  principle 
laid  down  in  tiie  case  of  Fearff  Moktm  Mukerjee  y.  Ali  Bh$%kh{l)^ 
in  whi(^  it  was  held  that  in  a  proceeding  under  section  158  of 
the  Bengal  Tenancy  Act  an  issue  regarding  a  dispute  as  to  the 
existence  of  the  relation  of  landlord  and  tenant  between  the  par- 
ties could  oiily  be  decided  colliM^rally  and  did  not  arise  between 
the  parties  in  such  a  manner  as  to  make  the  decision  upon  it  n9 
judicaU  between  them  in  a  subsequent  regular  suit,  although  it 
would  be  necessary  to  inquire  into  and  decide  sudi  a  dispute  in 
order  to  determine  the  name  and  description  of  the  tenant.  The 
reasons  stated  for  this  decision  may  be  briefly  summed  up  as 
follows: — 

(i)  Section   168  does  not    empower  the  Court  to    decide 

disputes  as  to  the  right  to  possession  of  the  land ;  but 

it  is  intended  m^^ly  to  proyide  a  summary  procedure 

for  settUng  disputes  between  landlord    and  tenant  in 

regard  to  the  particulars  referred  to  in  dauses  (d),  (c), 

and  (d)  of  the  section. 

(ft)  No  decree  fcfr  possession  could  be  giyen  in  a  proceeding 

under    section  158,    so  that  one    person    might    be 

declared  entitled  to  possession,    while  another  might 

ostensibly  hold  actual  and  direct  possession. 

(tVi)  The  section  does  not    empower    the  Court    to    bring 

before  it  all  persons  claiming  to  haye  rights  on  the  land. 

(1)  (1892)  I.  L.  R.  20  Calc.  249. 
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1902  It  seems  to  us  difficult  to  say  that  the  first   two  of  these 

Dhabani    reasons   are  not  as  applicable  to  a  record  under  section   102  as 

Kanta      Iq  proceedings  under  section  158.     With  regard  to  the  particulars 
V.         which  may  be  determined  by  a  Court  under  section   168  on  the 

^HAN.  application  of  either  the  landlord  or  the  tenant^  clause  (a)  of  the 
section  answers  to  clause  (c)  of  section  102,  clause  (6)  to  clause  (a), 
clause  (c)  to  clause  (b),  and  clause  (c?)  to  clause  (^).  Moreover, 
«iub-section  (3)  of  section  158  provides  that  an  order  made  on  an 
application  under  the  section  shall  have  the  effect  of,  and  be 
subject  to  the  like  appeal  as,  a  decree.  There  is,  therefore,  we 
think,  sufficient  analogy  between  a  proceeding  under  section  158 
and  a  proceeding  under  section  103  to  make  the  case  of  Peary 
Mohun  Mukerjee  v,  Ali  8h'tkh{l)  applicable  to  the  case  before 
us,  which  appears  to  be  distinguishable  from  the  cases  cited  for 
the  respondents  on  the  ground  suggested  by  the  learned  vakil  for 
the  appellants.  In  this  view  we  do  not  feel  pressed  by  the 
authority  of  those  cases  to  hold  that  the  rule  of  res  Judicata  applies 
in  the  present  case. 

There  remains  another  consideration  in  connection  with  the 
question,  whether  the  present  suit  is  barred  as  res  judicata.  In 
order  to  constitute  res  judicata  under  section  13  of  the  Code  of  Civil 
Procedure,  the  issue  with  respect  to  which  the  rule  is  to  operate 
must  have  been  heard  and  finally  decided  by  a  Court  of  juris- 
diction competent  to  try  the  8ubiec[uent  suit  in  which  it  is 
sought  to  raise  the  same  issue.  The  present  suit  is  a  suit  in 
ejectment  and  for  me  me  profits,  as  well  as  for  declaration  of  title* 
and  the  Revenue  officer  would  not  have  been  competent  to  try 
it.  In  their  judgment  in  Ihe  second  appeal  preferred  against 
the  decij^ion  of  the  Special  Judge  in  the  proceedings  under  the 
Bengal  Tenancy  Act,  the  learned  Judges  of  this  Court  who 
disposed  of  the  case  observed :  "  We  think  that  the  question  as 
to  whether  the  defendants  have  a  right  to  eject  the  plaintiffs 
does  not  properly  arise  in  these  proceedings.  This  is  not  an 
ejectment  suit,  and  no  issue  on  this  point  was  raised  before  tho 
Settlement  Officer."  No  such  issue  could,  in  fact,  be  raised  before 
a  Eevenue  officer  acting  under  Chapter  X  of  the  Bengal  Tenancy 
Act,  for,  unless  he  is  called  upon  to  make  a  settlement  of  rent, 

(1)  (1802)  I.  L.  R.  20  Culc.  249. 
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he  oftn  only  aaoertain  and  record  the  existing  state  oi  things. 
We  do  not  think  that,  if  this  be  so,  it  can  be  said  that  the 
decision  of  the  Bevenue  officer  would  operate  as  rei  judicata  to  bar 
the  present  suit  under  the  proTisions  of  section  13  of  the  Code 
of  Oiidl  Procedure.  There  is  no  provision  in  the  Bengal  Tenancy 
Act  which  has  the  effect  of  making  such  a  dedsion  final  for  all 
purposes  irrespectively  of  the  provisions  of  section  13  of  the  Civil. 
Procedure  Code.  Section  107  does  indeed  provide  that  a  decision 
in  a  proceeding  under  section  106  *^  shall  have  the  force  of  a 
decree/'  but  it  does  not  necessarily  follow  that  it  shall  in  all  cases 
operate  as  res  judicata^  for  an  ordinary  decree  of  a  Civil  Court 
has  not  that  effect,  except  in  certain  conditions,  which  are  set  forth 
in  section  13  of  the  Code  of  Civil  Procedure. 

The  conclusion  at  which  we  arrive  on  the  whole  is  that  the 
present  suit  was  not  barred.  We  therefore  decree  the  appeal 
and  remand  the  case  io  the  Court  of  first  instance  for  decision  on 
the  merits.    The  costs  of  this  appeal  will  f  oUow  the  result. 


1903 


Dharaiti 
Kaitta 
Lahuu 

OlBIB  AU 

KHAir. 


Appeal  decreed:  case  remanded^ 


M.   N.  B. 
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ARUN  SAMANTA 
r. 
Aftsfvit  29.  EMPEEOR.* 


Seeuriij^  for  good  hehatioMr — Offhnees  involving  a  Ireack  of  the  pectce,  meamJUg 
of^Immoral  and  indecent  aote — Criminal  Procedure  Code  (Act  V  of  189dJ 
ft.  106  and  110,  el.  (e). 

The  words  ''oifences  inyolving  a  breach  of  the  peace*'  in  s.  110,  cl.  (e),  of 
the  Criminal  Procedare  Code  mean  offences  in  which  a  breach  of  the  peace  is  an 
ingredient  and  not  offences  provoking  or  likely  to  lead  to  a  bivach  of  the  peace. 

Whcire  a  person,  who  was  f  onnd  by  the  Magistrate  to  be  addicted  to  acts  of 
immorality  in  attempting  to  seduce  women  and  behaving  indecently  and  immodestly 
towards  them,  was  boond  over  to  g^ve  security  for  good  behaviour  under  s.  110, 
cl.  («),  of  the  Code— ^1?^,  that  the  order  for  security  should  be  set  aside,  as  the 
offences  were  not  such  as  involved  a  breach  of  the  peace  within  the  meaning  of  that 
clause. 

Rule  granted  to  the  petitioner,  Amn  Samanta. 

This  was  a  rule  calling  upon  the  District  Magistrate  to  show 
cause  why  the  order  requiring  the  petitioner  to  furnish  security 
for  good  behaviour  under  s.  110,  d.  (c),  of  the  Code  of  Criminal 
Procedure  should  not  be  set  aside  on  the  ground  that  the  District 
Magistrate  should  hare  held  that  the  case  did  not  fall  within  cl.  (e), 
as  there  was  no  offence  involving  a  breach  of  the  peace  found. 

On  the  26th  May,  1902,  the  petitioner  was  bound  over  by  the 
Deputy  Magistrate  of  Midnapore  to  give  security  for  good  behav- 
iour for  one  year  under  s.  110,  cl.  (/),  of  the  Criminal  Procedure 
Code  by  reason  of  his  being  so  desperate  and  dangerous  as  to 
render  his  being  at  large  without  security  hazardous  to  the 
community.  On  appeal  the  District  Magistrate  found  that  that 
character  was  not  proved,  but  he  maintained  the  order,  as  he  found 
on  the  evidence  that  the  petitioner  habitually  committed,  or 
attempted  to  commit,  offences  involving  a  breach  of  the  peace 

•  Criminal  Revision  No.  666  of  1902. 
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within  fhe  terms  of  s.  110  ol.  (e)  of  the  Code,  inasmuch  as  he  was 
addioted  to  acts  of  immoralitj  in  attempting  to  seduce  married 
women  and  behaving  indecently  and  immodestly  towards  them. 

Babu  Dwarkanath  Chakratxtrti  {Babu  Joy  Oapal  Ohosha  with 
him)  for  the  petitioner.  The  Magistrate  has  bound  the  petitioner 
over  to  give  security  for  good  behaviour  under  d.  (e)  of 
8.  110  of  the  Criminal  Procedure  Oode  on  the  ground  that  he 
habitually  commits,  or  attempts  to  commit,  offences  involving  a 
breach  of  the  peace.  The  offences  alleged  to  have  been  committed 
are  attempts  to  seduce  married  women  and  behaving  indecently 
towards  them.  Such  behaviour  no  doubt  is  greatly  to  be  con- 
demned, and  should  be  put  a  stop  to  under  the  Penal  Oode«  But 
these  offences  cannot  be  said  to  involve  a  breach  of  the  peace  as 
contemplated  by  cL  (e).  The  offences  mentioned  in  that  clause 
are  offences  in  which  a  breach  of  the  peace  is  an  ingredient.  The 
same  construction  should  be  put  on  the  words  in  that  dause  as 
is  put  by  tlie  reported  oases  on  the  same  words  in  s.  106  which 
is  in  the  same  chapter.  The  order  to  give  security  under  the 
circumstances  is  illegal  and  should  be  set  aside. 

The  Deputy  Legal  Bemembrancer  (Mr.  Douglas  WTiiu)  for  the 
Crown.  The  construction  put  upon  the  words  "  offences 
involving  a  breach  of  the  peace  "  by  the  other  side  is  too  narrow. 
No  doubt  they  do  mean  offences  in  which  a  breach  of  the  peace  is 
an  ingredient,  but,  I  submit,  they  should  also  be  taken  to  indude 
offences  which  provoke  or  are  likely  to  lead  to  a  breach  of  the 
peace.  It  is  very  necessary  that  malpractices  of  this  kind  should 
be  speedily  dealt  with,  and  the  quickest  way  to  do  so  is  to  bind  the 
person  over  under  s.  110. 

Fbxvsbfavb  Mztba  JJ.  In  this  case  the  petitiooer  was 
bound  over  to  give  security  for  good  behaviour  under  section  110 
dause  (/)  of  the  Oode  of  Criminal  Procedure  by  reason  of  his  being 
"so  desperale  and  dangerous  as  to  render  his  being  at  large 
without  security  haaardous  to  the  community."  On  appeal 
the  District  Ifagistrate  found  that  that  character  was  not  proved , 
but    he    nevertheless    maintained    the  order,    inasmuch    as  he 


1908 


ABirif 
Samaitta 
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190S  found  on  the  eTidence  that  the  petitioner  ''  habitually  oommittedi 
^m  ^^  attempted  to  oommit,  offences  inyolving  a  breach  of  the  peace'' 
Saxavta  "within  the  terms  of  section  110  clause  (^),  which  also  formed 
Smpbbob.  the  subject  of  the  enquiry  in  the  Court  of  the  first  Magistrate. 
The  offences  to  which  the  petitioner  is  said  to  be  addicted  may 
be  described  as  acts  of  immorality  in  attempting  to  seduce  married 
women  and  behaving  indecently  and  immodestly  towards  them. 
These,  however,  though  offences  under  the  law,  are  not  offences 
''  inyolving  a  breach  of  the  peace.''  We  have  been  asked  to 
understand  the  expression  ''  offences  involving  a  breach  of  the 
peace "  as  offences  provoking  or  likely  to  lead  to  a  breach  of 
the  peace.  We  are,  however,  met  by  section  106  of  the  Code 
of  Criminal  Procedure,  which  forms  a  part  of  the  same  Chapter 
as  section  110  in  which  the  same  words  are  used,  and  certainly 
in  sedion  106  those  words  would  not  bear  the  interpretation 
which  we  are  now  asked  to  put  on  them.  We  must  therefore 
hold  that  offences  involving  a  breach  of  the  peace  mean  offenoee 
in  which  a  breach  of  the  peace  is  an  ingredient.  No  doubt  in 
the  interests  of  the  community  it  may  be  desirable  to  control 
the  habits  and  actions  of  a  man  who  is  said  to  behave  in  the 
manner  in  which  the  petitioner  is  described  to  have  behaved,  but 
we  cannot  find  that  he  has  brought  himself  within  the  terms 
of  the  law  so  as  to  require  that  he  should  give  security  for  good 
behaviour.  The  rule  is,  therefore,  made  absolute  and  the  order 
for  security  d%t  aside. 

£ub  made  abiduU. 

D.  s. 
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APPEAL  FROM  ORIGINAL  ClYIL. 


NISTAEINI  DASSI 


NUNDO  T.AT.  BOSE.*  ^"'"oni  ». 

24,  27t  2^» 
80  Si 
Ori0iMl  Jwriidieium-^Eigh     Cowt^Fraud—SmU  for  land-^Dscrt^^Miifkiiil  Fehrmttr^  8« 
Couri^LetierM  Patent,  1865,  el,  IZ—CivU  Procedure  Code  (Aet  XIV  qf  1882)     ^  ^'  ^'  ^^ 
ee.  11,  rr-^Propertn-^BxeeiUore^Truet^LimUaHon  Aet  f^XVf^lBTT)  t.  10.  ifoMmW  18^ 
li^  ConetT%eHo%  of.  19,  80.  84b 

Deoemker  tf  • 
The  High  Court  hai  original  jnritdictioii  under  cl.  12  of  the  Letten  Patent 
and  ft.  11  and  17  of  the  Civil  Procedure  Code  to  entertain  a  f uit  to  let  aside  a 
decree  of  a  mof uaeil  Court  on  the  ground  of  fraud. 

Bamdon  v.  Beeker(l),  Queen  v,  Saddlere*  Chmp€my(2),  Majih  Panda  v.  Lmkkmm 
Sendk  Makafaira(S),  Praeamta  Mayi  DaH  v.  Kadambim  DaH(4),  Mowan 
T.  Pasfne(6)  referred  to. 

Where  properly  was  by  will  retted  in  ezecuton  in  truit  to  pay  kgaolee, 
allowance!,  debts,  and  the  residue  of  the  ineome  of  one-third  of  the  testator's 
estate  to  his  widow  for  life,  and  a  suit  was  brought  by  her  for  the  administration  of 
her  share  in  the  estate,  and  for  a  declaration  that  certain  leases  granted  by  the 
executors  to  themselves  could  not  stand  as  against  her,  the  beneficiary : 

Seld,  that  such  a  suit  is  not  a  suit  for  Und,  and  that  s.  10  of  the  Limi- 
tation Act  applied. 

Saroda  Perekad  Ckattopadkya  t.  Brofo  Nalh  BknHaeharjee'fi),  distinguiihed. 
Bnrro  Coomaree  Doeeee  t.  Varimi  Ckmm  B^eack(7)  referred  to. 

The  testator  in  his  will  made  use  of  the  following  expression  with  ref erenee  to 
the  expenses  for  the  Pujahe,  etc. — "You  (t.^.,  the  executors)  are  to  pay  my  ihare  of 
the  expenses  whatever  that  may  be."  Meld,  that  the  testator  did  not  intend  thereby 
to  give  the  executors  (they  being  the  parties  to  decide  what  those  expenses  should  be) 
such  an  absolute  discretion  in  the  matter  as  might  deprive  the  beneficiary  under 
the  will  of  any  beneficial  interest  in  the  estate.    Mulliek  v.  Mmlliek{S)  referred  to. 

Appeal  from  the  judgment  of  Stanley  J.  bj  the  defendant 
Nundo  Lai  Bose. 

•  Appeal  from  Original  Civil  No.  28  of  1900  in  suit  No.  811  of  1898. 
Appelate  Bench:  Sir  Francis  W.  Maclean,  Kt.,  cczji..  Chief   Justieeb 
Mr.  Justice  Banerjee  and  Mr.  Justice  Hill. 

(1)  (1885)  8  a.  and  Fin.  479.  (5)  (XSTZ)  L.  B.  8  Ch.  App.  881. 

(2)  (1863)  10  H.  L.  C.  404.  (6)  (1880)  L  L.  R.  6  Calc  910. 
(8)  (1839)  I.  L.  B.  27  C<klc  11, 16.  (7)  (1832)  L  L.  B.  8  Calo.  766. 
(4)  (1868)  8  B.  L.  B.  (O.  C)  85.  (8)  (1829)  1  Knapp  246. 
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1902  One  Rai  Moheadra  Nath  Bose  died  on  16th  August  1874  with- 

NisTABiNi  out.iflBue,  leaving  him  surviving  his  mother  Thakurani  Dassi,  his 
D^si  sister  Kadumbini  Dassi,  his  two  brothers  Nundo  Lai  Bose  and  Pashu- 
NoMDo  Lax  pati  Nath  Bose  and  his  widow,  the  plaintiff,  Nistarini  Dassi,  who 
was  at  that  time  13  years  of  age.  By  his  will  dated  9th  Angus* 
1874,  Mohendra  Nath  Bose  bequeathed  one-third  of  his  estate  to  his 
brother  Nundo  Lai  Bose,  another  third  to  his  brother  Fashupati 
Nath  Bose,  and  after  bequeathing  various  legacies  and  annuities, 
including  an  annuity  of  Bfl.  100  a  month  to  his  widow  Nistarini 
Dassi,  directed  that  the  surplus  income  of  the  remaining  one-third 
should  be  applied  in  the  purchase  of  G-ovemment  securities  and  the 
interest  of  such  securities  be  paid  to  his  widow  Nistarini  Dassi  for 
her  life,  and  after  her  death  such  securities  were  to  go  to  the 
person  or  persons,  who  might  then  be  the  heir  or  heirs  of  the 
testator.  Mohendra  Nath  Bose  appointed  his  brothers,  Nundo 
Lai  Bose  and  Pashupati  Nath  Bose,  and  one  Kali  Chum  Bhutta- 
oharjee,  executors  of  his  will,  but  the  last-named  executor  did  not 
take  out  probate  of  the  will,  nor  did  he  take  any  part  in  the 
administration  of  the  testator's  estate.  On  the  4th  Septem* 
ber  1874,  Nundo  Lai  Bose  and  Pashupati  Nath  Bose  took  out 
probate  of  the  will.  The  widow  Nistarini  Dassi  continued,  to 
reside  in  the  family  dwelling-house,  and  Nundo  Lai  Bose  as  karta 
of  the  joint  family,  managed  the  whole  of  the  property. 

By  a  deed  of  trust  dated  24th  May  1877,  Nundo  Lai  Bose 
aud  Pashupati  Nath  Bose  purported  to  convey  all  the  property 
belonging  to  the  joint  family  to  Thakurani  Dassi  and  Eadumbini 
as  trustees  to  hold  it  subject  to  certaia  trusts  declared  in  the 
trust  deed. 

In  1888  a  reference  was  made  to  certain  arbitrators  who^  by 
an  award  dated  16th  July  1889,  purported  to  cancel  the  deed  of 
the  24th  of  May  1877,  to  partition' the  family  property,  and  to 
provide  for  certain  family  religious  festivals.  The  award  was 
signed  by  Nundo  Lai  Bose,  Pashupati  Nath  Bose,  Thakurani 
Dassi,  Kadumbini  Dassi,  and  the  plaintiff  Nistarini  Dassi. 

On  the  27th  July  1889  Nundo  Lai  Bose  filed  a  petition  in 
the  Court  of  the  Twenty-four  Pergunnahs  at  Alipore  for  the 
confirmation  of  the  award,  and  on  the  27th  August  1889 
a  petition  was  filed  in  the  same  Court  bearing  the  signatures  of 
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Pashupati  Nath  Bose,  Thakurani  Dassi,  Eadumbini  Dassi,  and       1902 
the  plaintiff  Nistarini   Dassi,  in  which  they  said  they  had  no    Ki^rlmiiri 
objection  to  the  award  being  filed,  and  on  the  29th  August   1889       ^^""^ 
a  consent  decree  was  made  in  terms  of  the  award.  Nuhdo  Lal 

In  accordance  with  the  award  Nundo  Lai  Bose  and  Pashupati 
Nath  Bose  as  executors  of  the  will  of  Mohendra  Nath  Bose 
purported  to  grant  with  the  privity  and  concurrence  of  the  plaintiff 
Nistarini  Dassi  two  mokurrari  leases— one  to  Nundo  Lai  Bose 
and  the  other  to  Pashupati  Nath  Bcse— of  certain  immovable 
property  allotted  by  the  arbitrators  to  the  residuary  estate  of 
Mohendra  Nath  Bose.  Both  leases  were  dated  1st  March  1891, 
and  both  bore  the  signature  of  the  plaintiff  Nistarini  Dassi. 

Thakurani  Dassi  died  in  the  year  1892. 

In  1898  the  plaintiff  Nistarini  Dassi  as  widow  and  heiress 
of  Mohendro  Nath  Bose  instituted  this  suit  against  Nundo  Lai 
Bose  and  Pashupati  Nath  Bose  in  their  private  capacities  and  as 
executors  of  the  will  of  her  husband,  and  Kadumbini  Dassi,  the 
surviving  trustee  of  the  deed  of  trust  of  24th  May  1877.    • 

The  plaintiff  in  her  plaint  alleged  that  'the  defendant  Nundo 
Lai  Bose  had  obtained  her  signature  to  various  documents  in 
connection  with  the  reference,  the  award,  the  decree  made  on 
the  award,  and  the  leases  without  her  knowing  the  nature  and 
meaning  of  such  documents,  and  that  she  had  never  had  any 
independent  legal  advice  with  respect  to  such  documents. 

She  charged  the  defendants  with  various  breaches  of  trust  in 
their  conduct  as  executors,  and  asked  for  the  construction  of  her 
husband's  will,  for  the  administration  of  his  estate,  and  for  accounts 
from  the  defendants.  She  further  asked  the  Court  to  declare  the 
deed  of  trust,  the  award,  the  decree  made  on  the  award,  and  the 
leases,  to  be  fraudulent  and  void  as  against  her,  and  not  in  any 
way  binding  upon  her,  and  that,  so  far  as  the  defendants  purport- 
ed to  deal  in  any  way  with  the  residue  of  her  husband's  estate, 
she  asked  the  Oourt  to  set  aside  and  cancel  it. 

Leave  had  been  obtained  at  the  filing  of  the  plaint  to  institute 
the  suit  under  cl.  12  of  the  Charter,  on  the  ground  that  the 
plaintiff's  cause  of  [action  arose  partly  within  and  partly  without 
the  local  limits  of  the  Ordinary  |Original  Civil  Jurisdiction  of  the 
Court. 
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X«^  The  defendants  Nundo  Lai  Bose  and  Pashupati  Nath  Boee 

NisTABiiri    each  filed    written  statements,  but  the  defendant  Eadumbini 

^  «!"       Dassi  did  not  enter  appearance. 
^■"b^si^^         ^®    defendant  Nundo  Lai  Bose  in  his  written  statement 
admitted  that  the  plaintiff  had  had  no  independent  legal  advice, 
but  raised  several  preliminary  objections  to  the  suit.     He  pleaded 
(1)   that  the  High  Court  as  a  Court  of  Original  Jurisdiction  had 
no  jurisdicfion  to  entertain  the  suit,  in  so  far  as  it  sought  to  set 
aside  the  decree  of  the  Alipore  Court ;  (2)  that  as  the  immoveable 
property  covered  by  the  leases  was  wholly  outside  the  local  limits 
of  the  Ordinary  Original  Civil  Jurisdiction  of  the  High  Court, 
the  suit  in  so  for  as  it  sought  to  set  them  aside  did  not  lie  in 
that  Court,  and  it  had  no  jurisdiction  to  entertain  it ;  (3)  that  the 
suit  was  bad  for  multifariousness,  misjoinder  of  causes  of  action 
and  parties,  and  for  joinder  of  claims  against  the  defendants  as 
executors  of  the  will  of  Mohendra  Nath  Bose  and  against  them 
personally,  in  that  it  wrongly  joined  claims  for  the  construction 
of  the  will  and  the  administratifm  of  the  estate  of  Mohendra  Nath 
Bose  with  claims  to  ^void   the  trust  deed,  award,  decree    and 
leases;  (4)    that  all    the    oeatuis  que  irustetU  under    the    trust 
deed  ought  to  be  parties  to  the  ^it ;  (5)  that  on  account  of  tho 
award  the  claim  for  the  construction  of  the   will  of  Mohendra 
Nath  Bose  as  regards  any  rights  of  the  plaintiffs  thereunder  was 
res   judicata;  (6)   that    the  suit    included    causes  of    action  in 
respect  to  moveable  property  and  to  immoveable  property ;  and 
as  no  leave  had  been  obtained  under  s.  44,  rule  A  of  the  Civil 
Procedure  Code,  the  suit  was  not  maintainable;   (7)   and  that  as 
part  of  the  immoveable  property,  the  subject-matter  of   the  suit, 
was  outside  the  Ordinary  Original  CivU  Jurisdiction  of  the  B[igh 
Court  and  no  leave  had  been  obtained  in  respect  thereof  under  d.  12 
of  the  Charter,  the  suit  was  not  maintainable  in  that  Court. 

Mr.  Justice  Stanley  on  the  1 4th  June  1899  delivered  judg- 
ment on  the  preliminary  objections  raised  by  the  defendant 
Nundo  Lai  Bose(l). 

At  the  suggestion  of  Mr.  Justice  Stanley,  certain  terms  of 
alleged  compromise  were  put  in,  and  a  decree  was  made  on   the 
29th  June  1889   in  terms  of  the  alleged  compromise.    Before, 
(1)  (1899)  I.  L.  R.  26  Calc.  906. 
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however,  the  decree  was  drawn  up,  the  defendant  Nando  Lai  Boee  1902 

applied  on  notioe  to  the  parties  to  have  the  alleged   compromise  K'ttrAiuiri 

set  aside  €uid  the  suit  retried,  on  the   grounds  that,  though  there  Dassi 

were  negotiations  for  a  compromise,  he  had  never  authorise  his  Xukdo  Lal 

Counsel  to  agree  to  the  compromise  alleged,  and  that  his   Goxmsel  ^'* 
had  no  such  authority.    Mr.  Justice  Stanley  refused  the  appli- 
cation, and  the  defendant  Nundo  Lai  Bose  appealed. 

On  the  10th  January  1900,  His  Lordship  the  Chief  Justice, 
Mr.  Justice  Macpherson  and  Mr.  Justice  Hill,  delivered  judgment 
in  favour  of  the  appellant  and  directed  the  suit  to  be  retried(l).    - 

The  suit  came  on  before  Mr.  Justice  Stanley,  who  delivered 
judgment  on  the  11th  July  1900  in  favour  of  the  plaintiff 
Nistarini  Da8si(2),  and  held  the  award  dated  16th  July  1889 
and  the  decree  dated  the  29th  August  1889  to  be  fraudulent 
and  void  as  against  the  plaintiff  and  not  binding  on  her,  and 
directed  the  two  leases  dated  1st  March  1891  to  be  set  aside,  and 
the  usual  enquiry  and  accounts  in  an  administration  suit  to  be 
carried  out. 

From  this  decision  the  defendant,  Nundo  Lai  Bose,  appealed. 

Mr,  Pugh  {Mr.  Chakravarti  with  him)  for  the  appellant. 

In  order  to  found  jurisdiction  as  regards  land,  the  land  must 
be  within  the  jurisdiction  of  the  Court.  The  policy  of  the  law 
now  is,  apart  from  the  fusion  of  law  and  equity,  that  wliat  one 
Court  does  another  Court  of  concurrent  jurisdiction  must  accept, 
until  the  decree  of  the  first  Court  has  been  Eet  aside  by  that 
Court.     See  Malkarjun  v.  Narhari{S). 

The  lower  Court  seems  to  think  that,  when  it  has  no  jurisdio. 
tion  to  set  aside  a  sale  or  a  decree,  it  can  still  declare  it  a  nullity 
and  give  relief.  Aushootosh  Chandra  v.  Tara  Praaanna  Poy{^) 
referred  to.  The  case  of  Shedden  v.  Patr%ch{S)  is  no  authority  for 
the  proposition  laid  down  by  the  lower  Court.  In  the  case  of 
Flower  v.  Llot/d{6)  there  is  a  direct  and  distinct  authority  in  my 
favour. 

(1)  (1900)  I.  L.  R.  27  Calc.  485.        (4)  (1884)  I.  L.  E.  10  Calc.  612. 

(2)  Suit  K0.8II  of  18i'8  (unreported).  (6)  (1855)  1  Macq.  H.  L.  Cat.  (Scotch)  607. 
(8)  (1900)  I.  L.  B.  25  Bom.  837.        (6)  (1877)  L.  R.  6  Ch.  D.  297. 
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1902  One  Court  cannot  set  aside  a  decree  of  another  Court  of  con- 

NisTAKiNi  d^TGJ^t  jurisdiction  at  the  suit  of  a  party,  who  is  a  party  to  the 

DA88I      first  decree,  and  the  case  of  Rajib  Panda  v.  Lakhan  8endh  iiaha- 

VvifDo  Lal  patra{l)  shows  that  the  decree  would  remain  in  force,  until  it  was 

^"-       dealt  with. 

Section  44  of  the  Evidence  Act  does  not  give  jurisdiction. 
It  does  not  abrogate  any  rule  of  law  as  regards  procedure. 
The  words  "a  suit  or  other  proceeding"  must  read  as  a  suit  or 
proceeding  properly  framed  and  brought  in  the  proper  Court ; 
the  Lower  Court  cannot  read  the  words  as  meaning  any  Euit 
or  proceeding.  A  decree  under  this  section  cannot  be  set  aside 
by  a  Court,  which  otherwise  has  no  jurisdiction  to  set  aside 
the  decree. 

In  the  English  cases  the  Court  of  Chancery  undoubtedly  had 
jurisdiction,  but  the  rule  of  law  says  that  a  Court,  although  it  may 
have  jurisdiction  over  the  facts  of  the  case,  cannot  set  aside 
the  decree  of  a  Court  of  concurrent  jurisdiction.  This  suit  as 
regards  the  Gaya  leases  is,  I  submit,  a  suit  for  land,  and  in  a  suit 
for  land  the  land  must  be  wholly  within  the  jurisdiction  of  the 
Court.    See  cl.  12  of  the  Charter. 

Though  the  decree  was  a  consent  decree,  you  must  show  fraud 
before  you  can  set  it  aside.  Ghulam  Khan  v.  Muhammad  Ha88an{2) 
referred  to. 

A  very  clear  case  of  fraud  would  have  to  be  made  out  to  set 
aside  the  award,  which  has  been  acted  upon  for  eight  or  nine  years. 
See  8.  521  of  the  Civil  Procedure  Code  and  s.  10  of  the  Limitation 
Act  Saroda  Pershad  Chattopadhya  v.  Brojo  Nath  Bhutiacharjee{3) 
referred  to. 

There  is  no  case  where  a  decree  has  been  set  aside  except  on 
the  ground  of  fraud.  Patch  v.  Ward{i)^  Berry  v.  Peek{5)y  and 
Weir  V.  Bell{6)  referred  to. 

To  show  fraud  without  injury  will  not  do :  neither  will  it  do  to 
show  injury  without  fraud. 

Field  on  Evidence  (6th  edition),  p.  341,  and  Daniel's  Ch. 
Practice,  p.  1428,  cited. 

(1)  (1899)  I.  L.  B.  27  Calc.  11.  (4)  (1867)  L.  E.  8  Ch.  App.  208. 

(2)  (1901)  I.  L.  R.  29  Calc.  167.        (5)  (1889)  L.  E.  14  App.  Cas.  887. 

(8)  (1880)  I.  L.E.  5  Calc.  910.  (6)  (1878)  L.  E.  8  Exch.  D.  288,248. 
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Adv0e  te- General  {Mr.  J.  T.  Woodrofe)  and  Mr.  8.  Bonner  jet  1903 
for  the  respondent  Nistarini  DassL  Kistauhi 

The  decree  has  been  proved  by  the  adverse  party  within  ^^*"' 
the  meaninir  of  s.  3  of  the  Evidenoe  Act.  Nvitdo  La& 

Bom 

There  is  no  enactment  against  bringing  this  suit.  See  ss.  11, 
16  and  17  of  the  Civil  Procedure  Code  and  cl.  12  of  the  Charter. 
Pr<uannamayi  DaH  v.  Kadamhini  iXm(l)  referred  to. 

The  High  Court  has  jurisdiction  to  entertain  this  suit  which 
is  a  suit  for  administration.  The  cause  of  action  is  the  wrong- 
ful administration  of  the  estate. 

The  plaintiff  has  to  get  rid  of  the  effect  of  the  decree,  but 
there  is  a  distinction  between  setting  aside  the  decree  and  treat- 
ing it  as  of  no  effect:  Awhootosh  Chandra  v.  Tara  Prasanna 
Itop{2)f  Mewa  Lall  Thakur  v.  thujhun  Jha{3)j  Bibee  Soloman  y. 
Abdool  Aziz{4).  In  the  case  of  Meadows  v.  Kmg8ton{S)  there  was 
no  suggestion  of  fraud. 

Section  3  of  Act  YIII  of  1859  finds  no  place  in  the  present 
Code  of  Civil  Procedure.  Allen  v.  McPher8on{6)^  Flower  v. 
Lloydg),  Bandofi  v.  Bccher{8)  and  8hedden  v.  Pairi€k{d) 
referred  to.  See  Bigelow  ou  Estoppel,  p.  138,  and  Taylor  on 
Evidenoe,  para.  1713. 

The  followiug  cases  have  been  decided  in  this  country  bear- 
ing on  this  matter  : — Ahmedbhoy  Hubibhoy  v.  Vulleebhoy  Cassum-' 
bhoy  (10),  Mirali  Rahimbhoy  v.  Behmoobhoy  Mabibbhoy{ll)f  ManeA- 
haram  v.  Kalida8{\^^  Krieknabhupati  v.  BamamurU{\Z)y  Srirangant"  * 
maly,  8andammal{\4)y  and  Bajib  Panda  v.  Ldkhan  8endh  Maha^ 
patra{l5).  In  the  last-mentioned  ease  the  matter  was  discussed 
very  fully.  No  case  has  been  cited  in  which  it  has  been  held 
that  a  Court  competent  in  itself  to  try  and  determine  a  suit  is 
debarred  from  enquiring  into  that  suit.    This  case  oomes  under 

(1)  (1868)  8  B.  L.  R.  (O.  C.)  85,  88.  (8)  (1835)  8  Cl.  and  Pin.  479. 

(2)  (1884)  I.  L.  R.  10  Calc.  612.  (9)  (1855)  1  Maoq.  H.  L.  Caa. 
(8)  (1874)  18  B.  L.  R.  App.  11 ;  (Scotch)  585. 

22  W.  R.  218.  (10)  (1882)  I.  L.  R.  6  Bom.  708,715. 

(4)  (1879)  4  C.  L.  R.  866,870.  ai)  (1891)  I.  L.  R.  16  Bom.  694.  ^ 

(5)  (1775)  2  AmW.  756.  (12)  (1894)  I.  L.  R.  19  Bom.  821. 

(6)  (1841)  5  Beav.  469.  (IS)  (1892)  I.  L.  R.  16  Mad.  198. 

(7)  0877)  L.  R.  6.  Cb.  D.  297.  (14)  (1899)  I.  L.  R.  28  Mad.  216. 

(16)  (1899)  I.  L.  R.  27  Oalc.  11, 14. 
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1908        8.  44  of  the  Eridenoe  Act,  but  even  if  it  does  not,  this  Coort 
NisTAEiHi    ^^^    ample    jurisdiction.      01.    12    of  the    Charter  oovers  the 
DA88I       queition  whether  the  action  arose  partly  in  Calcutta,  or  whether 
NuvDo  Lal  part  of  the  land  is  out  of  the  jurisdiction. 

The  application  for  leave  under  cl.  12  of  the  Charter  was 
given  generally. 

The  entire  cause  of  action  arose  in  Calcutta.  The  case  of  the 
Land  Mortgage  Bank  v.  Sudurudeen  Ahmed{l)  contains  a  number 
of  references  to  various  cases,  which  bear  out  this  contention. 

In  this  suit  there  is  no  prayer  for  possession  of  land  at  all. 

On  the  question  of  limitation,  see  ss.  10  and  ih  and  art.  95 
.of  the  Limitation  Act,  and  the  case  of  Bahimbhoy  Habibbhoy 
V.  Tumeric),  The  case  of  Saroda  Pershad  Chattopadhya  v. 
Brojonath  Bhuttacharjee{2i)^  cited  by  the  other  side,  is  distinguish- 
able from  this,  and  besides  it  has  not  been  received  with  approval. 

This  case  comes  within  s.  10  of  the  Limitation  Act,  but 
if  it  does  not,  it  is  saved  by  s.  18  and  art.  96  of  the  Limitation 
Act.  The  breach  of  trust  with  regard  to  the  leases  was  not 
merely  a  breach  of  trust,-  but  a  fraudulent  breach  of  trust. 
Starling's  Limitation  Act,  p.  77,  referred  to. 

This  suit  comes  under  s.  44,  rule  (a)  of  the  Oivil 
Procedure  Code — Chidanibara  Piliat  v.  Bamasami  Piliai{4)  and 
Oiyana  Sambandha  Pandara  Sannadhi  v.  Kandmami  Tambiran(6) 

The  plaintiff  is  suing  for  the  administration  of  the  estate, 
and  all  her  relief  is  founded  upon  that  right  and  infringement 
of  right  by  the  defendants. 

Mr.  Oarth  for  the  respondent  Pashupati  Nath  Bose, 
in  support  of  the  argument  of  the  Advocate-GeneraL 

Mr.  A.  Chowdhuri  for  the  respondent  Eiadumbini  Dassi. 
Mr.  Pw^A  in  reply. 

lllifTTi»iif  C.  J*  This  is  a  suit  by  a  childless  Hindu 
widow  against  the  executors  of  her  late  husband's  will  and  her 
sister-in-law,   one  Kadumbini  Dassi,  in  which  she  seeks  to  have 

(1)  (1892)  L  L.  n.  19  Calc.  858.  (8)  (1880)  I.  L.  B.  6  Gale  910. 

(8)  (1892)  I.  L.  B.  17  Bom.  841.  (4)  (1832)  I.  L.  B.  6  Mad.  16L 

(6)  a887)  I.  L.  B.  10  Mad.  875,  506. 
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oertain  doooments,  vix.,  a  deed  of  trost  dated  the  24th  of  May        idoa 
1877,  an  award  dated  the  16th  of  July  1889,  a  deoree  dated  the  sj^^^jn 
29th  Aognst  1889,  and  oertain  leases  dated  the  1st  of  March  1891,      Dabsi 
declared  fraadulent  and  yoid  as  against  her,  to  have  the  will  of  her  Kuvdo  Lai. 
husband  construed,  for  an  account  on  the  basis  of  wilful  default,       ^*'' 
for  the  appointment  of  a  receiver  and  other  consequential  relief.  Maomam 

As  a  bar  to  that  suit,  the  defendant  Nundo  Lai  Bose,  who  is 
the  principal  defendant,  sets  up  a  variety  of  defences.  The 
defendant  Pashupati  supports  the  plaintiff,  and  the  defendant 
£adumbini  is  sued  as  the  surviving  trustee  of  the  deed  of  trust 
of  the  24th  of  May  1877.  It  will  be  convenient,  before  stating  « 
the  nature  of  the  various  defences,  to  give  a  short  outline  of 
the  case. 

The  plaintiff  was  bom  in  the  year  1861  and,  at  the  age  of 

11,  in  January  1872,  was  married  to  the  testator,  Mohendra  Nath 

Boee.    He  died  on  the  16th  of  August  1874,  leaving  her  a 

childless  widow.    By  his  will  dated  the  9th  of  August  1874,  he 

gave  out  of  certain  zamindaries  and  other  immovable  properties 

and  also  moveable  properties,  all  that  he  possessed,  one-third  to 

his  brother,  the  defendant  Nuodo  Lai  Bose,  another  third  to  his 

brother  Pashupati,   and  directed  that  the  remaining  third  should 

be   managed  by  his  executors  (I  am  only  stating  the  will  for 

the    present  purpose  very    succinctly)  to  pay  certain  legades 

and  monthly  allowances  and  debts,  and  subject  thereto  to  pay 

the  income  of  such  share  to  the  plaintifE  for  life   with  a  gift 

over,  to  which  I  shall  have  to  refer  later  on.    He  appointed 

one  Kali  Charan    Bhuttachaijee,    the    defendants    Nundo  Lai- 

Bose  and  Pashupati  Nath  Bose  executors  of  his  will.    Eali  Gharan 

Bhuttachaijee     renounced,     and     probate     was     granted     to 

Nundo  Lai    and  Pashupati   alone    on  the  4th  of   September 

1874.    At    that    time  the   plaintifE    was    about  13    years    of 

age   and    a   purdanatthin     lady.     She     then    lived,    and     for 

many  years  after  continued  to  live,  in  the  family  dwelling-house 

with  her  brothers-in-law  Nundo  Lai  Bose  and  Pashupati    and 

her  mother-in-law.    As  the    head  of    the    family  Nundo  Lai 

would  appear,    after  his  brother,  the  testator's  death,  to  have 

managed    the    whole  of    the    property    of  the  joint    family. 

Pashupati  as  an  executor  of  his  dead  brother's  will  took  little. 
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1902       if  any,  part  in  the  management,  and  Nundo  Lai  managed  the 
NisTABiirx    property,  apparently,  without  any  interference  or  check  from 
^tf"      anyx)ne. 

^bTb.^^''  .^  *^®  ^^*^  ^*  ^*y  ^^''^  N™^^  '^^  »°d  Paehupati  settled 
their  moveable  and  immoveable  properties  by  a  deed  of  trust 
c'j.^  dated  the  24th  May  1877,  and  it  is  of  that  deed  Kadumbini 
Dassi  was  appointed  a  trustee,  and  as  such  trustee  is  a  party 
to  the  present  suit.  It  is  now  conceded  on  all  sides  that  th^ 
deed  does  not  affect  the  otie-third  of  the  testatcnr's  estate,  in 
which  the  plaintiff  is  interested.  At  this  time,  in  May  1877, 
Paahupati  was  a  young  man  of  about  twenty  ^ne  years  of  age, 
while  Nundo  Lai  was  about  thirty  or  thirty- one.  After  the 
execution  of  this  deed  Nundo  Lai  still  continued  to  manage  the 
whole  of  the  joint  estate  and  Fashupati  did  not  interfere. 

Li  the  year  1881  Fashupati  became  dissatisfied  with  the  deed 
of  the  24th  of  May  1877,  and  in  the  result  it  was  agreed  between 
them  (Fashupati  and  Nundo  Lai)  that  with  the  object  of  setting 
this  deed  aside  and  of  partitioning  their  property,  there  should 
be  a  friendly  reference  to  arbitration,  and  with  this  object 
a  salisinamah  of  the  27th  day  of  July  1888  was  prepared,  to 
which  the  plaintiff*s  signature  was  obtained.  Except  so  far  as 
she  was  made  a  party  to  this  reference,  as  interested  in  the 
proposed  partition,  it  is  difficult  to  appreciate  why  she  was 
made  a  party.  The  share  of  her  husband's  estate,  in  which  she 
was  interested  under  his  will,  was  not  affected  by  the  trust  deed 
of  the  24th  of  May  1877. 

The  plaintiff  on  the  27th  of  Jaistha  1296,  corresponding 
with  the  9th  of  June  1889,  was  induced  to  siga  a  letter  in 
which  she  expressed  concurrence  in  having  the  said  trust  deed 
set  aside ;  and,  on  the  12th  of  June  1889,  a  further  snlmnamah 
was  executed,  to  which  the  plaintiff  was  a  party,  by  which  she 
purported  to  empower  the  arbitrators  to  cancel  the  deed  of  trust, 
to  partition  the  estate,  and  to  settle  the  trust  accounts.  The 
arbitration  proceedings  commenced,  and  on  the  16th  of  July 
1889  the  arbitrators  made  their  award,  by  which  they  purported 
to  cancel  the  deed  of  the  24th  of  May  1877,  and  decided  various 
other  matters  in  many  serious  particulars  in  a  manner  very 
adverse  to  the  interests  of  the  plaintiff.    On  the  27th  of  July 
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1889,  Nundo  Lai  filed  a  petition  in  the  Court  of  the  Twentj-four        1902 
Pergunnas  at   Alipore    for  the  oonfirmation  of  the  award;  and  KisTABuri 
on  the  27th  of  August  a  petition  signed  by  Pashupati,  Kadumbini       ^^^^^ 
Dassi,  Thakurani  Dasri,    and    the    plaintiff    was    filed  in  the  NuhdoLal 
same  Court,  in  which  they  said  they  had  no  objection  to  the  ^^ 

award  being  filed  and  enforced.  On  the  same  date  a  vahalaU  ^^^J^ 
namah  was  signed  by  Pashupati,  Eadumbini,  Thakurani  and 
the  plaintiff,  purporting  to  authorize  two  pleaders,  one  of  whom 
was  the  son-in-law  of  the  defendant  Nundo  Lal^  to  consent  to 
the  application.  On  the  29th  August  1889,  a  consent  decree 
was  made  in  terms  of  the  award.  On  the  1st  of  March  189], 
two  permanent  leases  were  executed  by  Nundo  Lai  and  Pashupati 
as  executors  of  the  will  of  Mohendra  Nath  Bose — one  in  faTOur 
of  Nundo  Lai  and  the  other  in  favour  of  Pashupati,  and  the 
signature  of  the  plaintiff  was  also  obtained  to  these  leases* 
Thakurani  died  in  1892. 

This  is  the  history  of  the  case. 

The  plaintiff  says  that  her  supposed  assent  to  the  arbitration 
proceeding/',  to  the  awfurd,  to  the  decree  and  the  vakalatnamah 
were  each  and  all  obtained  by  the  fraud  of  Nundo  Lai  Bose  ;  that 
she  believed  that  he  was  protecting  her  interests,  whilst,  in  fact,  he 
was  betraying  them;  that  she  was  entirely  under  his  influence 
and  did  what  he  told  her  to  do ;  that  she  knew  nothing  about  the 
transactions  in  question ;  that  the  various  documents  were  never 
explained  to  her,  and  that  in  fact  she  put  her  name  and  gave  her 
assent  to  any  and  every  document,  which  Nundo  Lai  Bose  put 
before  her  and  told  her  to  sign.     That  is  in  short  her  case. 

Pashupati  in  substance  supports  that  case.  Eadumbini,  who» 
as  I  pointed  out,  is  interested  only  as  a  trustee  under  the  deed  of 
the  24th  of  May  1877,  put  in  a  defence  very  late  in  the  day.  So 
far  as  she  has  taken  any  part  in  the  litigation  she  must  be 
regarded  as  supporting  the  case  of  her  brother  Nundo  Lai. 

The  defendant  Nundo  Lai  raised  a  variety  of  preliminary 
points,  which  I  will  deal  with  in  a  moment ;  and  as  regards  the 
merits^  he  relies  upon  the  arbitration  proceedings,  the  award  and 
tihie  decree,  and  the  mocurrari  leases,  and  says,  in  effect,  that  the 
plaintiff  thoroughly  understood  what  she  was  doing ;  that  she  was 
not  under  his  influence  in  any  way ;  that  there  was  no  fraud  on 
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1902       iiig  part .  that  she  was  throughout  a  perfectly  voluntary  agent  in 

KisTABivi    the  transaction ;  that  she  executed  all  these  documents  and  was  a 

^'      party  to  all  the  proceedings  with  an  accurate  knowledge  on  her 

NuKDo  Lll  part  of  their  meaning,  their  purport  and  effect ;  that  everything 

had  been  fully  explained  to  her,  and  that  this  suit  was  vexatious 

C."^*  and  was  brought  at  the  instance  of  Fashupati.  But  before  I  deal 
with  the  merits,  I  propose  to  deal  with  the  various  preliminary 
points,  which  ha^^e  been  raised,  for  if  Nundo  Lai  be  successful  on 
these,  it  will  be  unnecessary  to  go  into  the  merits. 
What  are  these  preliminary  objections  P 
First,  he  says  that  this  Oourt  has  no  jurisdiction  to  set  aside 
the  decree ;  that  the  only  Court  that  can  set  it  aside  is  the  Court 
which  pronounced  it,  viz.,  the  Oourt  at  Alipore.  He  says,  as 
regards  the  setting  aside  of  the  mocurrari  leases  of  the  1st  of 
March  1891,  that  there  is  no  jurisdiction  in  this  Court,  as  the 
suit,  so  far  as  they  are  concerned,  is  a  suit  for  the  recovery  of 
immoveable  property,  and  so  ought  to  have  been  brought  in  the 
Court  within  the  local  limits  of  whose  jurisdiction  the  property  is 
locally  situated,  and  that  it  is  not  locally  siiTuated  in  Calcutta.  He 
also  says  that  the  suit  is  barred  by  limitation,  and  that  it  is 
multifarious  under  section  44  of  the  Code  of  Civil  Procedure. 
Other  questions  were  raised  upon  the  true  construction  of  the 
will  and  some  minor  questions  as  to  costs,  with  which  I  propose 
to  deal  later  on. 

TTpon  the  first  point,  the  Oourt,  in  my  opinion,  had  jurisdiction 
to  entertain  the  suit  so  far  as  it  seeks  to  set  aside  the  decree  of  the 
Alipore  Court.  We  have  been  referred  to  a  variety  of  oases  in 
the  Courts  of  England  upon  the  question  whether  it  is  open  to  one 
Court  to  set  aside,  on  the  ground  of  fraud,  the  decree  of  another 
Court.  These  cases  have  been  dealt  with  with  great  minuteness 
by  the  learned  Judge,  who  tried  the  case  in  the  Court  below,  and 
especial  reliance  has  been  placed  before  us  upon  the  case  of  AUen 
V.  McPher8on{l).  For  the  reasons  I  am  about  to  give,  I  do 
not  thiuk  it  will  be  necessary  to  go  into  these  cases.  The  juris- 
diction of  the  High  Courts  in  India  is  the  creation  of  the  Letters 
Patent  and  the  Code  of  Civil  Procedure,  and  it  seems  to  me  that 
before  we  discuss  the  English  cases,  it  would  be  at  least  desirable  to 

(1)  (1811)  6  Beav.  469. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SERIES. 


381 


ascertain    what  junBdiotion  ie    conferred    upon  this    Court  by  1902 

the  Letters  Patent  and  Code,  inasmuch  as  upon  this  head  the  ni^iki 

constitution  of  the  Courts  here  may  be  very  different  from  that  Dassi 
of  the  Courts  in  England. 


V. 

NtnrDo  Lal 
Boss. 


In  this  connection  I  would  first  refer  to  section  12  of  the    maclban 
Letters  Patent  of  1865.    Under  that  this  Court,  in  the  exercise       C^'jf'' 
of  its  Ordinary  Original  Civfl  Jurisdiction,  which  was  the  jurisdic 
tion  invoked  in  the  present  case,  may  receive,  try  and  determine 
suits  of  every  descriptiou  in  all  cases  "  if   the  cause  of  action 
shall  have  arisen  either  wholly  or,  in  case  the  leave  of  the  Court 
shall  have  been  first  obtained,  in  part,  within  the  local  limits 
of  the  Ordinary  Original  Jurisdiction  of  the  said  High  Court." 
I  pause  there  for  a  moment.     Here  the  leave  of    the  Court 
was  obtained  to  the  institution  of  this  suit,  and  here  the  cause  of 
action,  so  far  as  it  relates  to  the  setting  aside  of  the  decree— I 
am  only  dealing  at  present  with  the  objection  to  that  part  of  the 
suit— was  the  fraud  of  the  defendant  Nundo  Lal  Bose,  which 
certainly  in  part,  if  not  wholly,  was  committed  within  the  local 
limits  of  the  Ordinary  Original  Civil  Jurisdiction  of  the   Court. 
The  parties   were  undoubtedly  residing  in  Calcutta  when  the 
alleged  fraud  was  practised  by  Nundo  Lal ;  and  as  regards  the 
suggestion  that,  if  any  fraud  were  practised,  a  portion  of   it,  that 
18,  as  regards  the    obtaining  of    the  decree,    was  practised  at 
Alipore,  which  is  outside  the  local  limits  of  the  Ordinary  Original 
Jurisdiction  of  this  Court,  the  answer  is  that  any  objection   on 
that  head  is  met  by  the  fact  that  the  leave  of  the  Court  to  bring 
the  action  was    previously  obtained.     And  from  another  point 
of  view  as  regards  section   12,  it  may  be  said  that  the  Court 
derived  jurisdiction  to  deal  with  the  suit.    Nundo  Lal  undoubtedly 
at  the  time  of  the  commencement  of  the  suit  was  dwelling  in 
Calcutta.    Eladumbini  was  also  residing  there ;  whilst  Pashupati 
was  ordinarily  dwelling  there  though  at  times   apparently  he 
lived  in  a  garden-house  outeide. Calcutta.    But  at  the  time  of  the 
commencement  of  the  suit,  the  real  defendant  in  the  suit,  the  one 
against  whom  the  real  relief  was  sought,  m.,  Nundo  Lal,  was 
dwelling  within  the  local  limits  of  the  Court.    In  my  opinion,  then, 
under  this  section,  the  Court  had  jurisdiction  to  entertain  the  suit. 
Apart,  however,  from  this,  the  plaintiff  places  reliance  upon  section 
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1902       11  of  the  Code,  wliioh  nms  as  follows  :— "  The  Court  shall  (sttb- 

NI8TABI5I    i^^*  ^  ^^^  provisions  herein  contained)  have  Jurisdiction  to  try 

Dassi      all  suits  of  a  civil  nature  excepting  suits  of  which  their  cognizance 

NuNDo  Lal  is  barred  by  any  enactment  for  the  time  being  in  force."    This 

®^       High  Court  in  its  Ordinary  Original  Civil  Side  is  a  Court  within 

Maolbak    the  meaning  of  that  section,  and  I  am  not  aware  of  any  enactment 

which  bars  such  Court  from  taking  cognizance  of  a  suit  of  this 

description.     Reliance  is  also  placed  by  the  plaintiff  upon  section 

17  of  the  Code,  and  in  my  opinion  these  two  sections  of  the  Code 

give  support  to  the  pledntiff's  contention.     On  these  grounds  I 

consider  that  this  Court  had  jurisdiction  to  entertain  the  suit 

to  set  aside  the  decree  of  the  Alipore  Court  on  the  ground  of  fraud. 

But  it  has  been  urged  before  us  for  the  plaintiff  that,  if  this 
were  not  so,  the  Court  had  jurisdiction  to  entertain  the  suit  so  far 
as  it  was  one  for  the  administration  of  the  estate  of  the  testator. 
As  to  this,  there  has  not  been  any  serious  contention,  and,  in  fact, 
the  present  appellant  offered  no  opposition  to  such  a  decree,  if 
based  on  the  validity  of  the  award  and  the  subsequent  decree  of 
the  Alipore  Court.  This  being  so,  it  is  urged  for  the  plaintiff  that, 
aa  the  Court  had  jurisdiction  to  entertain  the  suit  as  an  admin- 
istration suit,  if  the  defendant  Nundo  Lal  relied  upon  the  decree 
of  the  Alipore  Court  as  an  answer  to  that  suit,  it  was  open  to  the 
plaintiff  to  show  that  that  decree  had  been  obtained  by  fraud,  and 
reliance  was  placed  upon  a  variety  of  oases  in  the  Courts  of 
England,  which  have  been  very  carefully  considered  by  the  Court 
below,  of  which  Bandon  v.  Becher{})  and  Queen  v.  Saddler^ 
Company(2)  may  be  regarded  sua  prominent  illustrations. 

As  giving  effect  in  the  Courts  in  India  to  the  views  laid 
down  in  the  English  cases  I  have  mentioned,  reliance  is  placed 
upon  section  44  of  the  Indian  Evidence  Act.  To  this  the  appel- 
lant replies  that  we  must  look  at  the  law  as  it  is  in  India 
and  not  as  it  is  in  England;  that  section  44  codifies  the  law 
and  is  exhaustive  upon  this  particular  point ;  and  that,  inas- 
much as  the  decree  in  this  case,  though  relied  upon,  was  not 
proved  by  Nundo  Lal,  section  44  can  have  no  application.  It 
is  not  very  clear  upon  the  evidence  whether  the  Alipore  decree 
was   proved    by  anybody  in  the  suit  in  the  Court    below  :  it 

(1)  (1835)  8  Cl.  and  Fin.t  79.  (2)  (1863)  10  H.  L.  C.  404. 
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seems  to  have  been  treated  as  admitted  by  both  parties.     It  was,       1902 
however,   not  the  jiaintifE,  but  the  defendant  Nundo  Lai,  who  Nisri^Ni. 
relied  upon  that  deoree  as  a  bar  to  the  suit.    In  the  view  I      TyAMBi 
have   preyiouBly  expressed  that  the  Oourt  had  jurisdiotion   to  Nithdo  Laa. 
entertain  the  suit,  it  becomes  unneoessary  ta  decide  this  point,      ^^ 
though,  under  the  circumstances  of  this  case,  I  should  not  be    Maolbait. 
disposed  to  hdd  that  the  plaintiff  was  unable  in  this  suit  to  show 
that  the  Alipore  deoree  was  obtained  by  fraud.    I   should  be 
disposed  rather  to  think  upon  the  facts  of  this  case  that  the 
Court  might  regard  both  the  suit  and  the  decree  in  the  Alipore 
Court  as  a  nullity. 

In  this  connection  I  desire  to  say,  to  prevent  future  mi»- 
apprehensicm,  that  some  observations  of  mine  in  the  case  of 
Majib  Panda  y.  Lakhan  Sendh  Mahapatra{\)'^l  9m  alluding  to 
what  I  said  at  the  top  of  page  16  as  to  the  English  practice — may 
be  regarded  as  going  too  far,  bearing  in  mind  the  English  cases, 
to  which  I  have  already  referred.  The  observations  were  un- 
necessary for  the  dedsLon  of  that  particular  case. 

The  next  objection  is  that,  so  far  as  regards  the  relief  sought 
in  respect  of  the  two  leases  of  the  1st  of  March  1891,  it  1^  a 
suit  for  land,  and  therefcore  ought  to  have  been  brought  not  in 
this  Court,  but  in  the  Court  which  exercised  jurisdiction  within  the 
local  limits,  where  the  land  was  situated.  The  answer  to  tins  con- 
tention seems  tome  to  be  twofcdd.  First,  this  is  not  a  suit  for  land. 
It  is  a  suit  for  administrati(m,  and  as  incidental  to  that  suit 
for  a  declaration  that  certain  leases  which  the  executors  of  the 
estate  granted  to  themselves  cannot  stand  as  against  the  plaintiff, 
the  beneficiary.  The  testator's  estate  consisted  of  lands  in  Calcutta, 
Gaya,  Patna,  and  other  places ;  secondly,,  the  defect,  if  defect 
there  were,  has  been  cured  by  the  leave  given  by  the  Court,  for  it 
has  been  held  in  the  case  of  Praaannamayt  Dasi  v.  Kadanibini 
Da8i{2),  which  was  decided  many  years  ago  and  which  has  since 
been  consistently  followed,  that  if  the  leave  of  the  Court  be  given 
in  cases  in  which  part  of  the  land  is  within  and'  part  is  without 
the  local  limits  of  the  High  Court,  the  defect  is  cured. 

And  I  may  here  perhaps  conveniently  deal  with  the  further 
objection  that  the  suit  is  not  nmntainable,  having  regard  to 

(1>  (1899)  I.  L.  E.  27  Calc.  11, 16.  (2)  (1868)  8  B.  L.  R.  (0.0.)  S&. 
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1902       section  44  of  the  Code  of  Civil  Procedure.    I  think  it  is  sufficient 
NisTABiiri   ^pon  this  head  to  say  that  it  is  not  a  suit  for  the  recovery  of  - 

i>^8si      immoveable  property    or  to    obtain  a    declaration    of  title  to 
NuNDo  Lal  immoveable  property,  and,   even  if  it   were,  the  leave    of  the 

.'       Court  was  obtained  to  the  bringing  of  the  suit. 

Maclean  rpj^^  j^^.  ^^^  ^  ^^^  ^f  limitation.    The  plaintiff  says  the  case 

falls  within  section  10  of  the  Limitation  Act:  the  defendant 
Nundo  Lal  denies  this.  I  think  it  does.  The  property  was  vested 
in  the  executors  in  trust  for  a  specific  purpose,  that  purpose  being 
to  pay  the  legacies,  the  allowances  and  the  debts,  and  to  pay  the 
residue  of  the  income  of  the  one-third  share  of  the  testator's  estate 
to  the  plaintiff  for  life.  There  can  be  no  doubt  that  the  estate 
did  vest  in  the  executors,  and  it  is  difficult  to. say  that  the 
purpose  for  which  it  was  so  vested  is  not  specific.  Then  it  is  said 
that  the  object  of  this  suit  is  not  for  the  purpose  of  following  in 
the  hands  of  the  executors  such  property.  I  think  it  is :  it  is  dear 
that  the  purpose  of  the  suit  was  to  follow  the  property,  which  came 
to  the  hands  of  the  two  executors,  to  make  them  account  for  it, 
and  to  hand  over  to  the  plaintiff  as  the  result  of  that  account 
what  may  be  found  due  to  her.  The  case  of  Saroda  Perahad 
Chattnpadhya  v.  Brojonath  BhuitaeharjeeiV)  cited  for  the  appellant 
is  for  the  foregoing  reason  distinguishable  from  oases  like  the 
present,  as  has  been  pointed  out  by  Mr.  Justice  Wilson  in  Surra 
Coomaree  Dossee  v.  Tartni  Churn  Bt/sack{2)*  But,  even  if  this 
were  not  so,  so  far  as  it  is  a  suit  which  is  based  on  the  fraud  of 
the  defendant  Nundo  Lal,  and  virtually  the  whole  suit  is  based 
upon  that  ground,  the  defendant's  objection  is  met  by  article  95 
of  the  Second  Schedule  of  the  Limitation  Act,  which  says  that 
the  period  of  limitation  for  a  suit  based  on  the  ground  of  the 
present  suit  is  three  years  from  the  time,  when  the  fraud  was 
known  to  the  party  wronged.  Hure  it  has  been  found  by  the 
Court  below,  a  finding  in  which  I  agree,  that  the  fraud  did  not 
become  known  to  the  plaintiff,  until  a  short  time  before  the 
institution  of  the  suit. 

I  have  now  disposed  of  all  the  preliminary  points.  But  perhaps 
before  I  deal  with  the  merits  of  the  case,  it  may  be  convenient,  if 
I  deal  with  two  or  three  points  which  have  been  raised  upon  the 

(1)  (1880)  I.  L.  R.  5  Calc  910.  (2)  (1882)  L  L.  R.  8  Calc  786. 
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oonsfxuotion  of  the. will.    The  first  question  raised  was  whether       1902 
the  Court  below  was  right  in  saying  that  there  was  an  intestacy    uisriBiifi 
as  to  the  testator's  moveable  property.    It  is  practically  conceded      i>a8si 
that  the  testator  had  no  moveable  property  other  than  that  which  Nttitdo  Lal 
was  joint.    The  Court  below  held  that  there  was  an  intestacy,  but       _!1 
I  doubt  if  the  Court  would  have  arrived  at  this  conclusion  if  it  had    Macmak 
known,  as  is  now  conceded  by  all  the  Counsel  in  the  case,  that  the 
translation  of  the  will  at  page  12  of  the  paper  book  is  not  accurate. 

It  ought  to  run  in  this  way.  After  the  words  "  whatever  pro- 
perty there  is"  ought  to  come  the  words  "all  that  one-third  is 
my  own  share.  Two-thirds  out  of  the  said  my  own  share,  etc." 
I  think  that  in  the  description  of  the  property,  the  testator  was 
referring  to  all  the  properties,  which  were  joint,  immaveabh  and 
mopeabk.  I  think  this  is  the  true  interpretation  of  the  words 
"whatever  property  there  is."  Then  he  says  "of  all  that 
property,"  that  is  to  say,  whatever  property  there  is,  "one-third  is 
my  own  share."  Two-thirds  of  that  share,  t.^.,  of  his  one-third 
share  of  whatever  property  there  is,  he  gives  to  his  brothers,  and 
the  remaining  third  he  deals  with  in  the  way  I  have  mentioned. 
Upon  the  construction  of  the  will,  I  think,  he  disposed,  and 
intended  to  dispose,  of  his  share  in  all  the  joint  property,  moveable 
and  immoveable,  and  that  he  did  not  die  intestate  as  to  the  joint 
moveable  property.  It  has  not  been  suggested  that  he  had  any 
moveable  property  other  than  what  was  joint.  In  this  respect  then 
thedecreeof  the  Court  below  must  be  varied,  and  it  must  be  declared 
that  the  testator's  joint  moveable  property  passed  by  his  will. 

The  next  point  is  whether  the  ultimate  gift  after  the  death 
of  the  plaintifE  is  bad  on  the  ground  that  at  the  death  of  the 
testator  it  would  be  impossible  to  predicate  who  might  at  the  date 
of  the  death  of  the  widow  be  his  heirs,  and,  consequently,  that  at 
the  date  of  the  testator's  death  there  was  no  person,  who,  either 
in  fact  or  in  contemplation  of  law,  was  in  existence  so  as  to  be  able 
to  take  a  gift  infer  vivos.  I  think  the  case  is  governed  by  the 
decision  of  the  Tagore  case(l),  and  the  view  of  the  Court  below  on 
this  point  is  well  founded. 

The  next  point  is  that  the  Court  below  was  wrong  in 
directing  an  enquiry  as  to  what  was  a  fit  and  proper  sum  to  be 

(1)  (1872)  9  B.  L.  R.  877. 
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1902       allowed  as  expenses  for  the  Pujahs,  etc.,  the  oontention  being  that,. 

j^^"^       inasmuch  as  the  language  of  the  will  was,  "  you  are  to  pay  my 

Dassi       share  of  the  expenses,  whatever  that  may  be,"  no  discretion  was 

NuNDo  Lal  '^^ted  ^  tli®  executors,  and  whatever  his  share  was  they  were  to 

BosB.        pay  it.    It  must  be  borne  in  mind  that  the  total  sum  to  be.  paid 

Maglban    for   these  Debsheba  expenses  would  in  the  main  be  decided  by 

^'^'       Nundo  Lal  and  Pashupati  in  conjunction,  though  the  Mitra 

families  apparently  had  a  say  in  the  matter.    But,  if  the  defendants' 

contention  be  sound,  the  result  would  be  that  the  executors  could 

expend  every  portion  of  the  plaintiff's  interest  in  these  expenses 

and  practicaUy  leave  her  nothing.    That  was  pointed  out  in  th& 

case  of  Muliick  v.  MuHick{l).    Although  the  language  of  the  will 

in  that  case  is  not  identical  with  the  language  of  the  will  in  the^ 

present,  the  principle  upon  which  the  Privy  Council  proceeded  ia 

that  case  appears  to  me  to  be  applicable  to  the  present.    I  do  not 

think  the  testator   by  the  use  of  the  expression  "my  share  of 

the  expenses,  whatever  that  may  be,"  intended  to  give  them — 

seeing  that  they  were  in  a  great  measure  the  parties,  to  decide 

what  the  expenses  should  be — such  an  absolute  discretion  in  the 

matter  as  might  derive  the  plaintiff  of  any  beneficial  interest 

in  the  estate. 

The  only  other  question  upon  the  construction  of  the  will  is  a& 
to  the  footing,  upon  which  the  account  is  to  be  taken.  It  is  said 
that  it  ought  to  be  taken  as  against  Nundo  Lal  as  the  karCa  of  the 
family,  upon  the  footing  of  a  joint-family  account  I  do  not 
take  this  view.  I  think  the  plaintifE  is  entitled  to  have  an 
account  between  herself  and  the  defendant  upon  the  footing  of 
a  beneficiary  against  the  executors  of  the  will. 

I  have  now  disposed  of  all  the  preliminary  points  and  the 
points  upon  the  construction  of  the  will,  and  I  now  propose  to 
deal  with  the  merits  of  the  case.  But  agreeing,  as  I  entirely 
do,  with  the  reasoning  of  the  Lower  Court  and  the  conclusion 
*  upon  the  evidence  at  which  it  has  arrived,  I  propose  to  do  so  as 
briefly  as  I  can. 

At  the  death  of  her  husband  the  plaintifE  was  a  child  of 
thirteen.  She  was  living  with  her  brothers-in-law,  Nundo  Lal  and 
Pashupati,  and  her  mother-in-law  as  a  member  of  a  joint  Hindoo 

(1)  (1829)  1  Knapp  245. 
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family.   Nando  Lal^  as  I  have  said,  was  the  karta  of  the  family,       1902 

and,  I  have  no  doubt,  was  managing  its  property  and  affairs-    ni^^uj. 

The  plainti£E  used  to  appear  before  Nundo  Lai  and,  notwithstand-      I>as8i 

ing  what  he  and  his  witnesses  say,  I  have  no  hesitation  in  con-  Nukdo  Lal 

eluding  that  at  that  time  she  knew  nothing  about  the  will  of  her       ^^' 

husband  or  what  her  rights  and  interests  were  under  that  docu-     Maclbak 

.  .  ...  C.  J 

ment.     She  was  a  purdanaahin  child,  and,  in  the  position  in  which 

she  was  then  situated,  I  entertain  no  doubt  that  she  was  entirely 

mider  the  influence  of  Nundo  Lal,  the  senior  member   of  the 

family,  and  entirely  incompetent  to  understand  the  documents  or 

the  effect  of  the  documents,  which  she  was  signing,  or  to  which, 

it  is  said,  she  gave  her  assent. 

It  is  unnecessary  to  refer  to  the  many  cases  in  the  Privy 
Council  and  in  this  Court  which  illustrate  the  amount  of  special 
protection  which  the  Court  throws  round  Hindu  ladies  situate  as 
was  the  plaintiff.  That  was  her  position  at  the  time  of  her 
husband's  death.  When  the  trust  deed  of  the  24th  of  May  1877 
was  executed,  although  some  attempt  was  made  to  show  that  she 
was  aware  of  it,  because  there  was  some  conversation  in  the 
family  about  it,  one  may  point  out  that  at  that  time  she  w«8 
only  sixteen  years  of  age ;  she  had  nothing  whatever  to  do  with 
the  trust  deed,  and  she  was  not  a  party  to  it ;  and  if  she  had 
nothing  whatever  to  do  with  it,  it  is  not  an  unreasonable  inference 
that  nothing  was  said  to  her  about  it. 

I  have  already  pointed  out  what  was  the  position  of  the 
plaintiff  at  the  time  she  signed  the  various  documents,  which  are 
now  assailed.  I  now  propose  to  deal  as  briefly  as  I  can  with 
each  document  separately,  and  the  evidence  upon  the  question  of 
whether  the  plaintiff ,  when  she  signed  them,  had  any  independent 
advice,  whether  she  understood  the  contents  of  the  documents, 
whether  they  were  ever  explained  to  her,  and  whether  she  was 
acting  throughout  under  the  influence  and  at  the  instance  of 
Nundo  Lal. 

In  the  first  place,  it  is  difficult  to  see  why  she  was  made  a  party 
to  the  first  salmnanmh  of  the  27th  July  1888. 

She  had  nothing  to  do  with  the  quarrels  between  Nimdo  Lal 
and  Pashupati;  she  had  nothing  to  do  with  the  trust  deed. 
Nundo  Lal  no  doubt  thought  it  advisable  to  make  her  a  party, 
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1902  and  she  was  made  a  party  to  that  salmnaniah  ostensibly  with 
NisTAWNi    *^®  ^^^  ^^  obtaining  her  assent  to  the  partition  which  is  referred 

Dassi  to  in  that  document.  I  have  said  generally  that  I  accept  the 
NusTDo  Lal  statement  of  the  lady  that  she  did  not  understand  the  purport 

'       and  the  effect  of  these   documents;  but  that,  relying  upon  the 

^  c^j^  integrity  of  Nundo  Lai,  and  believing  that  he  would  adequately 
protect  her  interest,  she  in  effect  did  whatever  she  was  told  to  do. 
I  am  disposed  to  regard  her  as  a  mere  puppet  in  his  hands,  doing 
what  he  suggested  ani  signing  all  the  documents  he  told  her  to 
sign.  And  upon  this  question  of  partition  I  may  point  out,  and  I 
think  the  evidence  establishes  it,  that,  in  order  to  avoid  the  expense 
of  a  partition  deed  and  from  motives  of  economy,  Nundo  Lai  adopt- 
ed the  device  of  the  so-called  arbitration  and  consequent  award, 
and  there  can,  I  think,  be  very  little  real  doubt  but  that  the  terms 
of  the  partition  between  the  two  brothers  had  been  in  substance  and 
in  effect  agreed  upon  before  the  matter  was  referred  to  the 
arbitrators,  and  the  so-called  reference  to  arbitration  was  merely 
a  device  to  save  the  stamp  duty  on  a  deed  of  partition. 

Now,  although  the  reference  to  arbitration  is  dated  the  27th 
July  1888,  according  to  the  letter  of  the  arbitrators  of  the  8th  of 
June  1889,  no  meeting  was  held  until  the  7tii  of  June  1889,  nearly 
a  year  afterwards,  when  it  was  appai'ently  discovered  that  the 
reference  to  arbitration  of  the  27th  of  July  1888  would  not  work, 
unless  and  until  the  trust  deed  of  the  24th  of  May  1877  was 
cancelled.  With  a  view  to  that  cancellation,  a  somewhat  ex- 
traordinary letter  dated  the  8th  of  June  was  sent  to  the  plaintiff, 
in  which  she  was  asked  to  send  her  views  with  regard  to  the 
proposed  cancellation,  and  a  second  agreement  for  arbitration  is 
suggested.  To  this  the  plaintiff  is  induced  to  reply  in  the  terms 
of  the  letter  of  the  10th  of  June  1889.  What  had  she  to  do  with 
the  cancellation  of  the  trust  deed  of  1877  P  It  is  conceded  that 
it  did  not  affect  the  on^third  share  of  her  husband's  estate,  in 
which  she  was  interested.  Li  this  letter  she  was  made  to  say 
that  ^^  it  deserved  to  be  cancelled,  aa  it  was  made  without  her 
presence."  Can  any  one  doubt  that  both  this  letter  and  the  reply 
were  prompted  by  Nundo  Lai,  and  that  the  plaintiff's  reply  was 
framed  by  him  and  signed  by  the  plaintiff  at  his  instance  and 
under  his  influence  P 
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Then  the  seoond  agreement   for    reference   is  exeoutedy  dated        1902 
the   12th   of  June  1889.     It  is  unnecessary  to  deal  in  detail  with    xistawiti 
the  terms  of  the  seoond  reference.     It  is  sufficient  to  say  that      Diasi 
under  it,  so  far  as  her  interest  under  her  hushand's  will  went,  the  Kvitdo  Lal 
plaintiff  would  appear  to  have  left  herself  unreservedly  in  the      ^"- 
hands  of  the  arbitrators.     It  was  eminently  a  document  in  respect    Micliiv 
of  which  the  plaintiff  ought  to  have  been  separately  and  independ- 
ently advised.    Upon  the  evidence  I  am  satisfied  she  received  no 
such  a'lvice  and  no  such  explanation  as  she  was  entitled  to. 

Then  came  the  so-called  arbitration  proceedings.  The  letter  I 
have  referred  to  from  the  plaintiff  was  dated  the  10th  of  June 
1889,  and  the  arbitrators  made  their  award  on  the  16th  of  July 
1889.  It  is  a  very  elaborate  document,  and  by  it,  amongst  other 
things,  all  arrears  of  rent  (and  the  arrears  were  substantial  x^ 
amount)  were,  in  effect,  handed  over  to  the  two  brothers,  and  the 
accounts  as  between  the  plaintiff  and  the  executors  were  treated 
as  settled,  and  there  were  provisions  made  for  the  granting  of  the 
mocurrari  leases,  which  the  plaintiff  now  seeks  to  set  aside. 

It  seems  to  me  impossible,  having  regard  to  the  shortness  of 
the  time  occupied  by  the  so-called  arbitration,  that  the  arbitrators 
could,  as  arbitrators,  have  gone  into  the  complicated  matters  re- 
ferred to  them ;  for  instance,  the  partition,  the  settling  of  the  exec- 
utorship accounts,  which  extended  over  many  years,  and  the  terms 
upon  which  the  niocurrari  leases  were  to  be  granted.  I  conclude 
from  the  evidence  that  they  were  not  permitted  to  do  so,  and  I 
do  not  think  they  were  ever  intended  to  do  so.  It  is  reasonably 
clear  upon  the  evidence  that  as  regards  the  partition  and  as 
regards  the  executorship  accounts,  the  whole  matter  was  out  and 
dried  by  Nundo  Lal  before  it  was  laid  before  the  arbitrators,  and 
that  the  latter  wei»  merely  puppets  in  his  hands  to  make  just 
such  an  award  as  Nundo  Lal  himself  required.  The  time  occu- 
pied in  the  arbitration  could  not  have  permitted  of  their  going, 
as  independent  arbitrators,  into  the  elaborate  question,  to  which 
I  have  referred.  I  entirely  agree  with  the  critioiBm  of  the  Oourt 
below  upon  the  evidence  relating  to  this  part  of  the  case.  The 
story  told  by  the  plaintiff  and  the  other  ladies  of  this  joint- 
Hindu  family  coming  and  sitting  bdiind  a  screen  and  of  com- 
munications passing  from  the  arbitrators  to  these  ladies  and  from 
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19Q2  the  ladies  to  the  arbitrators,  and  the  plaintiS  being  asked  to 
NisTAMia    ^^'^^fi®^'  *^  ^^®  various  matters  to  be  dealt  with  by  the  proposed 

Damx  award,  is,  to  my  mind,  one  which  it  is  impossible  to  credit.  On 
NuvDo  Lal  the  be  t  consideration  I  can  give  to  the  evidence,  I  do  not  think 

^^'       that  the  plaintiff  can  be  said  to  have  been  represented  at  the 

Macibah    arbitration,  or  to  have  understood  what  was  being  done  or  to  have 
c.  J. 

assented  to  what  was  being  done. 

And  there  is  this  further  element  in  the  case.  According  to 
the  evidence  of  some  of  Nundo  Lal^s  own  witnesses,  several  of  the 
t^rms  of  the  award  were  made  i>art  of  the  award  with  the  plain- 
tiff's consent.  They  say  it  was  a  consent  award.  If  so,  the 
arbitrators  did  not  act  judicially  in  the  matter,  but  merely  recorded 
a  consent  award.  I  do  not  believe  the  evidence  of  Nundo  Lai 
and  his  witnesses,  who  tell  us  that  the  plaintiS,  having  regard 
to  her  position  in  the  family,  could  have  understood,  or  did  under- 
stand, or  did  actually  give  any  consent,  with  any  real  knowledge 
of  what  she  was  consenting  to,  to  this  arbitration  or  to  the 
award,  which  the  arbitrators  purported  to  make.  Of  the  three 
arbitrators,  one  is  dead,  and  Nundo  Lai  has  not  ventured  to  call 
either  of  the  two  arbitrators,  who  are  alive.  They  could  have  told 
us  whether  the  arbitration  was  a  real  arbitration  or  whether 
it  was  a  mere  sham,  got  up  by  Nundo  Lai  in  order  to  meet  any 
possible  future  claim  by  the  plaintiff  in  relation  to  the  testator's 
estate. 

Li  my  opinion  the  whole  of  these  proceedings,  commencing 
with  the  reference  to  arbitration,  the  circumstances  of  the  arbi- 
tration itself,  and  the  award,  were  a  mere  sham,  and  no  arbitra- 
tion in  the  true  and  proper  sense  of  the  term  was  ever  held. 

What  happened  afterwards  P  Nundo  Lai  no  doubt  thought 
that  it  would  be  a  wise  and  prudent  thing  on  his  part,  in  <^er 
still  further  to  bind  the  plaintiff  in  regard  to  these  matters, 
to  have  this  award  embodied  in  a  decree  of  eome  Court,  and 
for  that  purpose  he  goes  to  the  Second  Court  of  Alipur^not, 
it  will  be  observed,  to  this  Court,  although  ail  these  prooeedings 
took  place  in  Calcutta,  and  on  the  22nd  of  July  1889  he  applies 
to  that  Court  for  the  confirmation  of  the  award.  But  it  was 
necessary  to  obtain  the  consent  of  the  plaintiff  to  this  move  on  his 
part,  and  accordingly  on  the  27th  of  August   1889  the  plaintiff 
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is  made  to  present  a  petition  consenting  to  a  decree  in  the  terms        i9ot 

of  the  award  and  to  execute  a  vakaluttiama,  appointing  a  gentle-    wt^^Tn 

man  to  act  as  her  vakil,  who  was  a  near  relatiye   of  Nundo  Lai      l>A9n 

Boee,  for  the  purpose  of  giving  her  consent  to  such  a  decree.  Vvno  Lax. 

fioti. 
This,  again,  to  my  mind  was  eminently  a  matter  in  which        * 

she  ought  to  have  been  carefully  and  separately  advised, » but  she       o^^ 

had  no  independent  advice,  legal  or  otherwise. 

I  do  not  believe  that  the  plaintiff  understood  what  she  was 

doing  when  she  signed  these  two  documents,  and  here,  again, 

I  entirely  disbelieve  the  evidence  of  the  defendant  Nundo  Lai 

and  his  witnesses,  that  she  understood  what  she  was  doing. 

There  is  only  one  other  matter  to  which  I  need  refer  :  I  allude 
to  the  two  permanent  leases  of  the  Ist  of  March  1891,  to  which 
the  signature  of  the  plaintiff  was  obtained.  These  are  permanent 
leases  of  certain  portions  of  the  trust  estate  granted  by  the  two 
executors  to  themselves. 

It  is  diflBcult  to  see  how  these  leases  by  the  executors  to  them- 
selves can  stand  as  against  the  plaintiff.  Nundo  Lai  and  Pashu- 
pati,  upon  whom  the  onus  rests,  have  absolutely  failed  to  sub- 
stantiate that,  when  the  plaintiff*s  signature  was  obtained  to  these 
leases,  she  had  any  true  conception  of  their  nature  or  effect. 

We  should  be  going  far,  having  regard  to  the  evidence,  if  we 
were  to  hold  that  these  leases,  executed  under  these  circumstances, 
oould  be  binding  upon  the  plaintiff. 

Li  my  opinion,  then,  all  these  documents — the  mliainamahSy 
the  petition  of  the  plaintiff  to  the  Alipur  Court,  the  rakahUnamah 
signed  by  her,  and  the  mocnrrari  leases,  each  and  all  of  them  are 
documents  to  which,  when  the  plaintiff  put  her  signature,  she  was 
in  ignorance  of  their  true  effect  and  bearing,  and  they  were  not  in 
any  adequate  sense  explained  to  her.  Nor  do  I  think  that  she 
understood,  or  was  a  party  to,  the  so-adled  arbitration  and  award. 

Further,  I  regard  this  so-oalled  arbitration  and  award  and 
the  documents  to  which  the  plaintiffs  signature  was  obtained  as 
part  and  parcel  of  a  fraudulent  scheme  on  the  part  of  Nundo  Lal^ 
with  the  object  of  binding  the  plaintiff  and  preventing  her 
afterwards  from  setting  up  with  success  that  she  had  not  assented 
to  the  partition  of  the  estate,  to  the  settlement  of  the  accounts,  and 
to  the  other  matters  dealt  with  by  the  award.    I  have  abstained 
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1902       from  disooBsing  in  detail  the  evidenoe:  it  was  read  to  us  at  length 

NistIrini    *^^  commented  upon  in  great  detail  during  the  course  of  the 

DA88I      argument,  and  it  has  been  dealt  with  very  minutely  and  with 

NuKDo  Lai  great  care  by  Mr.  Justice  Stanley  in  his  judgment,  and,  as  I  have 

^"'       said  before,  agreeing  so  fully  both  in  his  reasoning  and  the  oon- 

Maolbah    elusion,  J  think  it  would  now  be  superfluous  for  me  again  to  go 

through  the  evidence  in  detail.     Upon  the  merits  the  conclusion. 

of  the  Court  below  was  perfectly  sound ;   and  even  if  we  could 

accept  as  true  the  evidence  of  Nundo  Lai  and  his  witnesses,  as 

to  tiie  knowledge  and  consent  of  the  plaintiff,  which  I  certainly 

do  not,  I  do  not  think  that  in  the  case  of  a  purdanashin  lady, 

situated  as  the  plaintiS  was,  such  evidence  would  have  been  su£B- 

cient  to  discharge  the  heavy  burden  which  rests  upon  him  in  the 

matter  and  to  satisfy  us  that  the  transactions  were  binding  upon  her. 

I  may  notice  that,  even  according  to  his  own  statement,  giv^en 

in  cross-examination,  Nundo  Lai  is  a  gentleman,  who  would  not 

shrink  from  signing  a  f cdse  document,  if  there  were  a  partioidar 

reason  for  doing  so.     I  have  no  doubt  that  the  plaintiS  did  not 

understatd  what  ^ he  had  done  until,  as  she  says,  she  was  separately 

advised  after  consulting  her  attorney  in  March  1898. 

I  ooQclude  this  part  of  the  case  by  quoting  the  following 
passage  from  Mcxon  v.  Payne{l)  : — 

"  It  is  true  that  when  a  case  is  based  on  fraud,  the  fraud  must 
be  proved,  and  no  relief  could  be  given  in  this  suit  on  any 
different  ground.  But  the  obtaining  of  property,  or  of  any  benefit 
through  the  undue  and  unconscientious  abuse  of  influence  by  a 
person,  in  whom  trust  and  confidence  are  placed,  has  always  been 
treated  as  a  fraud  of  the  gravest  character." 

There  are  one  or  two  minor  questions  as  to  costs  with  which  I 
can  deal  very  shortly.  It  is  said  that  the  costs  of  the  application 
for  a  farther  examination  of  the  plaintiff  on  commission  ought  not 
to  have  been  made-costs  in  the  suit.    I  think  that  was  quite  right. 

Then  it  is  said  that  Nundo  Lai,  who  made  an  application 
fpr  the  appointment  of  a  receiver,  which  application  failed,  ought 
not  to  have  been  ordered  to  pay  the  costs  of  that  application. 
I  think  that  order  was  right.  It  was  his  application,  it  failed, 
fmd  no  reason  has  been  shown,  why  he  should  not  pay  the  costs. 

(1)  (1878)  L.  K.  8  Ch.  App.  881,  887. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA    SERIES.  893 

Then  it  is  said  that  Pashupati  ought  to  have  been  ordered  to        1908 
pay  the  oosts  of  the  suit  jointly  with  the  appellant  Nundo  Lai.    ^^^^^^^ 
Hifl  position  was  this.    His  action  as  an  executor  is  open  to  grave      ^^^i 
censure,  but  he  did  not  resiBt  the  plaintifTs  present  claim.    The  Kuhdo  Lal 
Court  below  was  right  in  not  makLog  him  pay  the  costs  of  the  ^'' 

plaintiff,  but  in  making  him  pay  his  own  costs.  m^lbaw 

I  have  now  dealt  with  the  many  points  which  have  been 
raised  in  the  case.  In  my  opinion  the  judgment  of  the  Court  below 
was  quite  right  save  that  it  must  be  varied  by  a  declaration  that  the 
testator  did  not  die  intestate  as  to  his  joint  moveable  proper- 
ty, and  with  that  sUght  variation,  which  does  not  deal  with  a 
very  substantial  matter,  the  appeal  must  be  dismissed  with  costs. 
Such  slight  variation  ought  not  to  affect  the  costs  of  the  appeal 

As  regardis  appeal  No.  29  of  1900,  the  appeal  by  Eadumbini 
Dassi,  it  is  only  on  the  question  of  costs.  It  is  said  that  she 
ought  to  have  had  her  costs  either  from  the  plaintiff  or  out  of 
the  testator's  estate. 

Now  what  has  been  her  attitude  in  this  litigation  ?  So  far 
as  the  suit  sought  to  set  aside  the  trust  deed  of  the  24th  of 
May  1877,  she,  as  surviving  trustee  of  that  deed,  was  a  necessary 
party  to  the  suit.  But  she  has  supported  Nundo  Lal  Bose 
not  only  in  her  pleadings,  but  also  by  hei;  evidence.  Nundo  Lal 
Bose  has  singularly  failed  in  his  defence,  and  I  do  not  see  how 
under  such  circumstances  £adumbini  can  properly  ask  for  costs 
from  the  plaintiff  or  out  of  the  testator's  estate.  The  Court 
below  was  perhaps  rather  generous  in  not  making  her  pay  some 
costs.    This  appeal  also  must  be  dismissed  with  oost&  ^ 

BAvsBJaa  J*    I  am  of  the  same  opinion. 

grr.T.  J,     I  concur. 

Attorney  for  appellant :     Hirendra  Nath  Dutta. 
Attorney  for  respondent,  Nistarini  Dassi :  J.  C.  Dutt. 
Attorneys  for  respondent,  Pashupati  Nath  Bose :  O.  C.  Chunder 

8fCo. 
Attorney  for  respondent,  Eadumbini  Dassi :     Bonicsh  Chandra 

Bam. 

R.    G.    M. 
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CRIMINAL  REVISION. 


1902 
June  8. 


SADHU  LALL 

v. 

BAM  CHURN  PAfil. 

Sanction    to    proseeut* — Appeal — Bevoeation  qf  iandion  b^  Joint  MagiHraie 
MpeeiaUy  authorised  to  hear  appeals,  legality  of-^urisdietio»^Subordinaie 
Court—Criminal  Procedure  Code  (Act  V  of  1898)  «#.  196  and  407. 

Where  a  Joint  Magistrate  who  had  been  authorieed  by  the  District  Magistrate 
to  hear  appeals  tmder  s.  407,  cl.  (2)  of  the  Criminal  Procedure .  Code,  on  appeal 
revoked  a  sanction  to  prosecute  granted  under  s.  195  of  the  Code  by  an  Assistant 
Magistrate  exercising  second-class  powers : 

Seld,  that  the  enstenoe  of  the  special  power  which  was  conferred  on  him  by 
the  District  Magistrate  did  not  constitute  the  Joint  Magistrate  the  Court  to  which 
ajrpeala  ordinarily  lay  under  s.  195,  cl.  (7)  from  a  liagistrate  exercising  second- 
class  powers,  and  that  his  order  revoking  the  sanction  must  be  set  aside  as  having 
been  made  without  jurisdiction. 

Bulb  granted  to  the  petitioner  Sadhu  Lall. 

This  was  a  Eule  oaUing  on  the  District  Magistrate  to  show 
cause  why  the  order  made  hy  the  Joint  Magistrate  on  the  28th 
January  1902  revoking  the  sanction  which  had  been  granted  by 
the  Assistant  Magistrate  should  not  be  set  aside  on  the  gcound 
that  the  Joint  Magistrate  had  no  jurisdiction  to   revoke   the 

sanction. 

The  'petitioner  applied  for  sanction  under  s.  195  of  the 
Criminal  Procedure  Code  to  prosecute  one  Eam  Ohum  Pasi  and 
certain  other  persons  for  giving  false  evidence  in  a  criminal  case 
against  the  petitioner.  The  Assistant  Magistrate  of  Bhagulpur, 
before  whom  the  application  was  made  and  who  exercised  second- 
class  powers,  granted  sanction  on  the  14th  January  1902.  Eam 
Ohum  Pasi  and  another  appealed  to  the  Joint  Magistrate  of 
Bhagulpur^  who  had  been  authorised  by  the  District  Magistrate 
under  s.  407/ d.  (2)  of  the  Criminal  Procedure  Code  to  hear  appeals, 

*  Criminal  Revision  Ko.  276  of  1902^  against  the  order  passed  by  E.  £. 
Forrester,  Esq-i  Joint  Magistrate  of  Bhagulpur,  dat<xl  the  28th  of  January  1902. 
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and  who  on  the  28th  January,  1902,  revoked  the  sanction  given 
by  the  Assistant  Magistrate. 

Mr.  Sen  Gfupta  and  Babu  Jnanendra  Nath  Sarkar  for  the  peti- 
tioner. The  Assistant  Magistrate  who  granted  the  lanotion 
exercised  seoond-olass  powers,  and  under  s.  195,  ol.  (7),  appeals 
woxdd  ordinarily  lie  from  him  to  the  Court  of  the  District 
Magistrate.  The  Joint  Magistrate  was  authorised  by  the  District 
Magistrate  to  hear  appeals.  Those  appeals  could  only  be  heard 
by  him  under  the  special  powers  conferred  on  him  by  the  District 
Magistrate  under  s.  407,  cL  (2).  The  special  powers,  thus  con- 
ferred, did  not  constitute  the  Joint  Magistrate  the  Court  to  which 
appeals  would  ordinarily  lie  under  s.  195,  cl.  (7),  from  the  Court 
of  a  Magistrate  exercising  second-dass  powers,  and  the  order  by 
the  Joint  Magistrate  revoking  the  sanction  was  made  without 
jurisdiction. 

Brrnvmrnn  jjtd  Kabzvotov  JJ*  In  this  case  one  Sadhu  Lall 
applied  for  sanction  under  section  195  of  the  Code  of  Crim- 
inal Procedure  to  prosecute  certain  persons  for  giving  false  evidence 
in  a  criminal  case.  The  Assistant  Magistrate  before  whom  the 
application  came  granted  it.  The  Magistrate  who  granted  it 
exercised  second-class  powers.  Two  of  the  persons  against  whom 
the  sanction  was  granted  applied  for  the  revocation  of  that  sanc- 
tion. Their  application  was  made  to  the  Joint  Magistrate,  and  he 
revoked  the  sanction  given  by  the  Assistant  Magistrate. 

A  Bule  was  granted  calling  upon  the  District  Magistrate  to 
show  cause  why  the  order  revoking  the  sanction  should  not  be  set 
aside  on  the  ground  that  the  Joint  Magistrate  had  no  jurisdiction 
to  make  it. 

In  section  195,  clause  (7),  it  is  provided  that  for  the  purposes  of 
the  section  every  Court  shall  be  deemed  to  be  subordinate  only  to 
the  Court  to  which  appeab  from  the  former  Court  ordinarily  lie. 
In  the  present  case  the  Court  of  the  Joint  Magistrate  was  not  that 
to  which  appeals  ordinarily  lay ;  but  the  Court  to  which  appeals 
ordinarily  lay  was  that  of  the  District  Magistrate.  It  is  true  that 
under  section  407,  clause  (2),  the  District  Magistrate  might  direct 
that  an  appeal  under  that  section,  or  any  class  of  appeals  should 
be  heard  by  any  Magistrate  of  the  first  class  subordinate  to  him 
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and  empowered  by  the  Local  Government  to  hear  such  appeals. 
Under  this  section  he  had  authorised  the  Joint  Magistrate  to  hear 
appeals ;  but  those  appeals  can  only  be  heard  by  the  Joint  Magis- 
trate under  the  special  power  which  was  conferred  on  him  by  the 
District  Magistrate  under  section  407,  clause  (2),  and  the  existence 
01  that  power  does  not  constitute  the  Joint  Magistrate  the  Court 
to  which  appeals  ordinarily  lie  under  section  195,  clause  (7). 

For  these  reasons  we  think  that  the  Joint  Magistrate  took  a 
mistaken  view  of  liis  powers  in  respect  of  the  sanction  under 
section  195.  His  order  revoking  that  sanction  must  therefore  be 
set  aside. 

The  Bule  is  accordingly  made  absolute. 


JRuk  made  absoMe. 


I),  s. 
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APPEAL  FROM  ORIGINAL  CIVIL, 


KAIA  CHARAN  SIRDAR 

V. 

SARAT  CHUNDER  CHOWDHRY.' 

Arbitrator — Award — MUoondvot — Applieati&n  to  the  Presidency  Small  Cause 
Court  to  set  aside  an  award — Small  Cause  Court,  Jurisdiction  of ^  Civil  Pro- 
cedure Code  Act  {XIV  of  1882)  ss.  621  and  622. 

The  Presidency  Small  Cause  Coart  has  jurisdiction  to  entertain  an  application 
under  s.  521  of  the  Civil  Procedure  Code,  and  the  High  Court  cannot  interfere 
(under  s.  622  of  the  Code),  merely  becau8e|such  Court  has  taken,  in  the  exercise  of 
its  jurisdiction,  a  mistaken  view  as  to  what  does  or  does  not  constitute  misconduct. 

Misconduct  in  s.  521  of  the  Code  does  not  of  necessity  imply  corruption. 

The  High  Court  cannot  interfere  under  s.  622  of  the  Code,  unless  it  is 
satisfied  that  the  lower  Court  has  acted  in  the  exercise  of  its  jurisdiction 
illegally. 

Amir  Massan  Khan  v.  Sheo  Bahsh  Sinffh(i)  referred  to. 

Appeal  by  the  plaintifE,  Kali  Charan  Sirdar,  from  an  order 
of  Stephen  J. 

One  Kali  Charan  Sirdar  brought  a  suit  in  the  Presidency  Small 
Cause  Court  against  the  defendants,  Sarat  Chunder  Chowdhry, 
Anookul  and  Probodh,  for  the  recovery  of  Rs.  641-10  under  the 
following  circumstances.  The  defendants  engaged  Eali  Charan 
Sirdar  as  a  sub-contractor  under  them  in  executing  certain 
foundation  works,  etc.  This  was  commenced  on  the  1st  June 
1901  and  finished  about  the  12th  January  1902,  and  the  price 
of  the  work  executed  between  that  period  amounted  to  Es.  671-10. 
The  defendants,  however,  only  paid  the  sum  of  Rs.  30,  leaving  a 

•  Appeal  from  Original  Civil  No.  26  of  1902. 

Appellate  Sench:  Sir  Francis  W.  Maclean,  X.O.I.B.,  Chief  Justice,  Mr. 
Justice  Hill,  Mr.  Justice  Stevens. 

(1)  (1884)  I.  L.  R.  11  Calc.  6. 


1903 
February  5. 
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1908       balance  of  Rs.  641-10  still  due  to  the  plaintiflE.     Thereupon  the 

Kixi       plaintiff  instituted  the    above  suit    on  the  30th  January  1902, 

Sm^     to  recover  that  amount. 

«•  The  defendants  in  their  written  statement  alleged  that  the 

Sabat 
€hundeb    suit  was  bad    for  misjoinder  and  non-joinder    of  parties,   and 

Chowdhbt.  ^^^ij^tted  a  UabiUty  of  Rs.  300,  and  paid  Rs.  160. 

On  the  8th  April  1902,  by  consent  of  the  parties,  the  suit 
was  referred  to  the  arbitration  of  Babu  Kristo  Mullick,  a  pleader 
of  the  Small  Cause  Court,  who  on  the  5th  June  1802  made  an 
award  in  favour  of  the  plaintiff,  Eali  Charan  Sirdar,  for  Rs  325-4 
with  oosts. 

On  the  9th  June  1902,  the  plaintiff  applied  to  the  Small 
Cause  Court  to  set  aside  the  award  on  the  following  grounds  :  (1) 
that  the  arbitrator  was  wrong  in  deducting  some  payment  in  that 
suit  which  was  made  for  work  done  in  another  house,  for  which 
no  suit  was  instituted ;  (2)  that  the  arbitrator  was  wrong  in  not 
taking  into  consideration  the  work  done  by  the  plaintiff ;  (3)  that 
the  arbitrator  was  wrong  in  not  measuring  the  work  done  by 
the  plaintiff. 

On  the  16th  June  1902,  the  award  was  set  aside  by  the  Small 
Cause  Court,  and  on  the  24th  June  the  defendants  applied  to  the 
same  Court  to  set  aside  the  above  order  passed  on  the  16th  June, 
and  to  restore  the  suit,  but  this  application  was  dismissed  on  the 
4th  July  1902. 

The  defendants  then  obtained  a  rule  in  the  High  Court 
against  the  plaintiff  under  s.  622  of  the  Code  of  Civil  Procedure 
calling  upon  him  to  show  cause  why  the  order  passed  on  the  16th 
June  1902  by  the  Small  Cause  Court  should  not  be  set  aside. 

On  the  11th  August  1902  the  motion  came  on  before 
Mr.  Justice  Stephen,  who  made  the  rule  absolute  observing  as 
follows : — 

"The  matter  in  diflpute  in  the  Small  Cause  Court  was'  roforred  to  arbitration, 
and  I  have  not  much  doubt  that  what  was  referred  to  arbitration  was  all  matters  in 
dispute. 

It  may  have  been,  and  very  likely  was,  understood  that  the  arbitrator  should 
go  into  some  question  of  measurement,  but  if  that  was  intended  to  be  the  only  or 
main  matter  of  reference  tlus  should  have  been  made  clear. 

It  is  sud  that  the  arbitrator*s  failure  to  measure  was  misconduct  under  section 
521(a),  Civil  Procedure  Code.    I  think  this  is  clearly  not  so.    The  misconduct 
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thane  mentioned  is  conduct  coupled  with  corruption.    The  juritdiotioin  of  the  Court  IQOS 

was  in  fact  transferred  to  the  arbitrator,  and  the  Court  had  no  right  therefore  to  sn^v^ 

review  his  judgment.    Therefore  I  thinh  the  Small  Cause  Court  acted  illegally  ^^^^ 

within  the  meaning  of  section  622  ;•  and  I  direct  that  the  order  of  16th  June  g^^^ 

setting  ande  the  award  be  quashed  and  the  subsequent  proceedings  set  aside,  and  a  9. 

decree  be  made  in  accordance  with  the  award.''  Sabat 

Chuvdsb 
Prom  this  judgment  the  plaintiff  appealed.  Chowdhbt. 

Mr.  N.  Chatierjee  {Mr.  B.  Acharya  with  him)  for  the  appellant. 
The  Lower  Court  was  wrong  in  saying  that  it  had  the  power 
to  set  aside  an  order  of  the  Small  Cause  Court  under  s.  622  of 
the  Code :  Chattar  Singh  v.  Lekhraj  8ingh(l).  The  Judge  in  the 
Small  Cause  Court  has  not  acted  illegally  or  with  material 
irregularity :  see  Mohunt  Bhagtoan  Ramanuj  Das  y.  Kheiter  Moni 
Da88i(2)y  Enat  Mondul  v.  Baloram  Dep{3)y  and  Monomohini 
Chawdkurani  v.  Nara  Narayan  Roy  Chaudhri{i)  and  Amir  Hassan 
Khan  v.  8heo  Baksh  Singh{5). 

As  to  the  word  "misconduct"  see  Toolsee  Money  Dassee  v. 
Sudevi  Dassee{6).  The  Lower  Court  has  held  that  misconduct 
is  coupled  with  corruption.  I  have  not  found  any  case  in  which 
such  a  decision  has  been  made. 

Mr.  Sinha  {Mr.  A.  Ohose  with  him)  for  the  respondents.  The 
points  in  this  case  are  whether  there  has  been  misconduct  within 
the  meaning  of  s.  521  of  the  Civil  Procedure  Code,  and  if  so, 
whether  the  Court  has  power  to  set  aside  an  order  of  the  Small 
Cause  Court  under  s.  622  of  the  Code,  and  whether  the  Small 
Cause  Court  Judge  has  jurisdiction  to  set  aside  an  award. 

The  jurisdiction  to  set  aside  an  award  must  be  upon  the 
grounds  set  out  in  s.  521  of  the  Code — Nmserwat\jee  Pestonjee  v. 
Meer  Mynoodeen  Khan  Walludijf). 

The  case  of  Toolsee  Motwy  Dassee  v.  Sudevi  Dassee  {6)  cited  by 
the  other  side  is  quite  a  different  case  to  the  present. 

(1)  (1888)  I.  L.  R.  5  All.  298. 

(2)  (1896)  1  C.  W.  N.  617,  26. 
(8)  (1899)  8  C.  W.  N.  581. 

(4)  (1899)  4  C.  W.  N.  466. 

(5)  (1884)  1.  L.  B.  11  Calc  6. 

(6)  (1899)  I.  L.  R.  26  Calc.  861. 

(7)  (1856)  6  M©ore*5  I.  A.  134. 
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Chowdhbt. 

Maclrak 
C.  J. 


Macuuut  C«  J.  ThiB  appeal  mnfit  suooeed.  The  history  of 
the  case  is  stated  in  the  petition  of  the  present  respondents  to  this 
Court,  filed  on  the  14th  July  1902,  when  they  applied  for  a  rule 
under  section  622  of  the  Code. 

The  only  question  before  us  is  whether  or  not  this  Court  was 
justified  in  interfering  under  that  section. 

Before  this  Court  can  interfere  under  that  section,  it  must  be 
satisfied  that  the  Small  Cause  Court  has  acted  in  the  exercise  of 
its  jurisdiction  illegally,  for  it  is  upon  that  ground,  and  upon 
that  ground  alone,  that  the  application  is  based. 

A  somewhat  halting  reference  was  made  as  to  its  having 
acted,  in  the  exercise  of  its  jurisdiction,  with  material  irregularity, 
but  this  was  not  pressed.  It  has  not  been  seriously  contended 
that  the  Small  Cause  Court  had  not  jurisdiction  to  set  aside  the 
award  in  question  under  section  521  of  the  Code,  if  the  applicant 
brought  his  case  within  that  section. 

That  section  does  not  deal  [with  the  question  of  jurisdiction, 
but  specifies  the  grounds  upon  which  an  award  may  be  set  aside. 

The  most  that  can  be  said  here— and  it  is  said — is  that  the 
Small  Cause  Court  took  an  erroneous  view  of  what  amounted 
to  misconduct,  and,  therefore,  that  this  Court  could  interfere  under 
section  622.  I  dissent  from  this  proposition.  If  the  Small  Cause 
Court  did  take  such  erroneous  view,  it  only  means  that  it  formed 
a  wrong  conclusion  upon  the  evidence,  or,  at  the  Highest,  has 
fallen  into  an  error  of  law. 

But  in  neither  of  these  views,  taking  them  to  be  substantiated, 
could  it  be  said  that  the  Court  acted  in  the  exercise  of  its 
jurisdiction  illegally  (see  Am%r  ffaasan  Khan  v.  Sheo  Baksh 
Singh{l).  I  respectfully  dissent  from  the  learned  Judge  in  the 
Court  below  when  he  says  that  misconduct  under  section  521  of 
the  Code  means  conduct  coupled  with  corruption.  Corruption 
necessarily  implies  misconduct ;  but  misconduct  does  not  of 
necessity  imply  corruption. 

An  award  may  often  be  set  aside  on  the  ground  of  mis* 
conduct,  which  does  not  amount  to  corruption.  The  section  says 
"corruption"  or  ** misconduct."  The  Small  Cause  Court  had 
jurisdiction  to  entertain  the  application,  and  we  cannot  interfere 

(1)  (1884)  I.  L.  R.  11  Calc.  6. 
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nnder  section  622  because  the  Court  has  taken,  if  it  has  taken,       1908 

in  the  exercise  of  that  jurisdiction  a  mistaken  view  as  to  what  does       ^^^ 

or  does  not  constitute  misconduct.  Chakan 

,  SibdAb 

The  appeal  must  be  allowed  with  costs  both  here  and  in  the         v. 

Court  below.  Ch^L 

CnOWSHBT. 

HzxA  J.    I  concur. 

StsvevbJ-    I  concur. 

Appeal  allowed. 

Attorney  for  the  appellant:  K.  N.  Oangooly. 
Attorney  for  the  respondents :  8.  C.  Hitter . 

R.  o.  M. 
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CRIMINAL  REVISION. 


1902 
June  10. 


BISHWANATH  DAS 

V. 

ZESHAB  GANDHABANIK.* 

Defamation^  Charge — Puhlioation— Malice,  omiesion  to  apologise  no  proof  q/^— 
Penal  Code  {Act  ZLV  qf  1860)  se.  499  and  600^  Criminal  Procedure  Code 
(Act  Vof  1898)  s,  222. 

Where  an  accnsed  person  was  convicted  of  defamation  under  s.  600  of  the 
Penal  Code^  upon  a  charge  which  set  ont  that  the  defamation  was  committed 
on  or  ahont  the  12th  day  of  April,  and  afterwards,  hy  describing  the  complainant 
as  a  Brithial  Bania  : 

ffeld,  that  the  charge  was  not  a  proper  charge,  inasmuch  as  it  did  not  set 
forth  the  particular  occasions  on  which  the  defamation  was  said  to  have  been 
committed,  so  as  to  g^ve  the  accused  person  an  opportunity  of  defending  himself 
with  reference  to  each  act  alleged  to  have  been  committed  by  him. 

Where  the  accused,  who  was  the  collecting  panehait  of  his  village,  was  alleged 
to  have  defamed  the  complidnant,  by  giving  a  chaukidari  receipt  to  him,  in 
which  he  was  described  by  the  designation  of  Srithial  Bania  : 

Meld,  that  the  delivery  of  such  a  receipt  was  not  a  publication  such  as  would 
render  the  accused  liable  to  punishment  for  defamation,  nor  could  the  omission 
of  the  accused  to  apologise  to  the  complainant  subsequently,  for  the  use  of  the 
caste  designation,  be  taken  as  indicating  that  he  used  it  at  the  time  with  a  malicious 
intention. 

EuLE  granted  to  the  petitioner  Biswanath  Das. 

This  was  a  Eule  calling  upon  the  District  Magistrate  to 
show  cause  why  the  conviction  and  sentence  of  the  petitioner 
under  s.  500  of  the  Penal  Code  should  not  be  set  aside  on 
the  ground  that  the  acts  of  the  petitioner  did  not  amount  to 
the  ofFence  of  defamation. 

The  petitioner  was  the  collecting  panehait  of  his  village.  It  was 
alleged  that  he  defamed  the  complainant,  Keshab  Qtindhabanik, 
by  giving  a  chaukidari  receipt  to  him  on  the  12th  April  1901, 
in  which  he  was  described  as  a  Brithial  Bania.    The  complainant, 

•  Criminal  Revision  No.  221  of  1901,  against  the  order  passed  by  0.  C.  Nag-, 
Esq.,  Subdivisional  Officer  of  Goalparah,  dat«d  the  Slst  of  December  1901. 
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who  was    a   goldsmith   by   profession,    daimed   to  belong  to       1902 
a  muoh  superior  caste  called  Oandha  Bania.    At  the  censos,  in  BisHwIirATH 
mooOTdanoe  with  official  orderSi  a   number  of  persons,  amongst        ^^ 
whom  the  complainant  was  included,  were  described  in  the  census     Kishab 
papers  as  BriihicU  Banias ;  but  subsequently  on  a  remonstrance      BAimcf ' 
by  some  of  them,  including  the  complainant,  the  caste  designa- 
tion was  .altered  to    Oandha  Baniay  but  there  was  nothing  to 
show  that  the  petitioner  had  any  information  of  the  alteration. 

The  petitioner,  it  was  also  alleged,  sent  a  letter  to  the  panchait 
of  a  neighbouring  village  desiring  him  to  co-operate  with  him 
in  puttmg  an  end  to  the  pretension  of  persons  who,  being  really 
Briihial  BaniaBj  wished  to  be  described  as  Oandha  Banias.  It 
was  further  alleged  that  he  informed  a  certain  assembly,  which 
had  met  for  the  purpose  of  worship,  that  the  complainant 
belonged  to  the  caste  of  BrUhial  Banias. 

The  petitioner  was  charged  with  having  defamed  the  com- 
plainant on  the  12th  day  of  April,  and  afterwards  by  describing 
him  as  Briihial  Bania.  The  charge,  however,  did  not  set  forth  the 
particular  occasions  on  which  the  defamation  was  said  to  have 
been  committed.  He  was  convicted  under  s.  500  of  the  Penal 
Code  by  the  Subdivisional  Officer  of  Goalparah  on  the  81st 
December  1901  and  sentenced  to  pay  a  fine. 

M.  8yed  Shanmil  Htida  for  the  petitioner. 

Babu  Kritanta  Kumar  Base  for  the  opposite  party. 

Ovmtmmm  Ajn  MmmvmRmom  J  J.  The  petitioner  before  us  has 
be^i  convicted  under  section  500  of  the  Indian  Penal  Code  of 
oommitting  defamation  in  respect  of  the  complainant  by  describing 
him  and  others  of  hit  caste  as  Briihial  Banias.  This  Bule  was 
granted  to  show  cause  why  the  conviction  and  sentence  should  not 
be  set  aside  on  the  ground  that  the  acts  of  the  petitioner  do 
not  amount  to  the  offence  of  defamation. 

It  appears  that  in  tiie  Province  of  Assam  a  caste  originally 
known  as  Haris  and  more  euphemistically  described  as  Brithialsy 
that  is,  persons  following  an  occupation,  have  to  a  considerable 
eittent  risen  in  the  social  scale,  and  that  in  many  cases  they 
now  follow  occupations  of  a  much  higher  class  than  that  belonging 
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1902       to  their  original  caste.    For  instance,  they  sometimes  exercise  the 

BisHWAVATH  ^^^^  ^'    goldsmith.     At  the  recent  census,    in   accordance,  as 

Das       it  appears  from  the  evidence,  with  official  orders,  a  nnmher  of 

Kbshab     persons,  amongst  whom  the  present  complainant  was  included,  were 

BANiit'    described  by  the  enumerators  in  the  census  papers  as  Brithial 

Samasj  although  subsequently  on  a  remonstrance  by  some  of  them, 

also  apparently  including  the  complainant,  the  caste  designation 

was  altered  to  Oandha  Bania. 

The  petitioner  before  us  is,  it  seems,  the  collecting  panchait  of 
his  village.  He  is  said,  as  appears  from  the  evidence,  to  have 
defamed  the  complainant  by  giving  a  chaukidari  receipt  to  him 
in  which  he  is  described  by  the  designation  of  Brithial  Bania^  and 
also  by  sending  a  letter  to  the  panchaii  of  a  neighbouring  village 
desiring  '^^'^  to  co-operate  with  him  in  putting  an  end  to  the 
pretensions  of  persons  who,  being  really  Brithial  Sa/it(?«,  wished  to 
be  described  as  Oandha  Banias.  He  is  also  said  to  have  informed 
a  certain  assembly,  which  had  met  for  the  purpose  of  worship,  that 
the  complainant  belonged  to  the  former  caste. 

There  has  not  been  a  proper  charge  in  the  case.  The  charge 
sets  out  that  the  defamation  was  committed  on  or  about  the  12th 
day  of  April  and  afterwards  by  describing  the  complainant  as 
Brithial  Bania.  The  charge  does  not  set  forth  the  particular 
occasions  on  which  the  defamation  is  said  to  have  been  com- 
mitted, so  as  to  give  the  accused  person,  now  the  petitioner,  an 
opportunity  of  defending  himself  with  reference  to  each  act 
alleged  to  have  been  committed  by  him. 

The  12th  of  April  is  apparently  the  date  of  the  chaukidari 
receipi  The  delivery  of  such  a  receipt  to  the  complainant  himself 
was  obviously  not  a  publication  such  as  would  render  the  petitioner 
liable  to  punishment  for  defamation.  As  regards  the  other  two 
occasions  there  is  no  definite  finding  by  the  Deputy  Magistrate 
in  his  judgment.  The  letter  was  not  written  or  signed  by  the 
petitioner  himself ;  but  it  was  written  by  a  nephew  of  his  who  has 
given  evidence  in  the  case.  The  nephew  states  that  he  himself 
wrote  the  letter  and  that  he  did  not  write  it  under  the  instructions 
of  the  petitioner.  All  that  the  Deputy  Magistrate  says  on  this 
subject  is  that  there  cannot  in  his  mind  be  any  doubt  that  the 
denial  of  the  witness  that  he  wrote  the  letter  under  the  instructions 
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of  the  accuBcd  is  prompted  only  by  a  desire  to  save  his  uncle.        1902 
In  other  words,  if  this  can  be  taken  to   be  a  finding  against  the  bibhwahith 
petitioner,  it  is  a  finding  not  only  not  upon  evidence,  but  against       ^^* 
the  evidence  in  the  case.  Kbshab 

As*  regards  the  statement  said  to  have  been  made  before  the  .    ^^^u^, ' 
religious  assembly,  there  is  no  distinct  finding  on  the  subject. 

We  think  that  even  if  the  petitioner  did  make  the  statement 
in  question  on  the  occasions  on  which  he  is  alleged  to  have  made 
it,  to  the  effect  that  the  complainant  and  others  similarly  situated 
belonged  to  the  caste  of  Brithial  BaniaSj  he  would  not  be  liable  to 
conviction  for  defamation,  unless  it  could  be  shown  that  he  did  so 
otherwise  than  in  good  faith.  We  have  ^already  said  that  these 
persons  were,  under  official  instructions,  so  described  in  the  census 
papers,  and  there  is  nothing  to  show  that  the  petitioners  had  any 
information  of  the  alteration  which  is  said  to  have  been  subse- 
quently made  in  the  caste  designation  in  those  papers. 

As  regards  the  intention  of  the  petitioner,  the  Deputy  Magis- 
trate states  in  his  judgment  as  follows :  ^*  That  the  epithet  was 
applied  with  a  malicious  motive  is  proved  by  the  fact  that 
when  the  complainant  and  his  caste-men  objected  to  it,  the 
accused  did  not  apologise  to  them  for  his  inadvertent  use  of  it 
towards  them.  Before  this  Court  also  the  complainant  has  not 
expre-sed  regret  for  his  act." 

It  seems  to  us  that  the  subsequent  omission  of  the  petitioner 
to  apologise  for  the  use  of  the  caste  designation  in  question 
cannot  be  taken  as  indicating  that  he  used  it  at  the  time  with 
a  malicious  intention. 

It  is  stated  by  the  complainant  in  evidence  (and  in  his  ex- 
planation, which  has  been  submitted  in  showing  cause  against 
this  Bule,  the  Deputy  Magistrate  has  referred  to  the  circumstance) 
that  the  petitioner  endeavoured  to  obtain  from  the  complainant 
and  from  his  caste-fellows  a  payment  of  Ks.  100  as  an  inducement 
to  describe  them  as  they  desired  to  be  described.  There  is  no 
finding  in  the  judgment  that  such  an  attempt  was  in  fact  made 
by  the  petitioner ;  indeed  there  is  no  mention  of  the  matter  at 
all.  If  the  Deputy  Magistrate  believed  that  that  was  the  case^ 
he  should  certainly  have  recorded  a  definite  finding  on  the 
subjed. 
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1902  On  tl^e  whole  we  think  that  the  oonyiction  of  the  oriminal 

BisHWAKATH  ^^^^^^  ^  ^efaoiation  was  not  justified,  and  that  if  the  conn 

Dab       plainant   oonsiders    himself    aggrieved    by   the   action    of   the 

Kbabab     petitioner  his  proper  remedy  lies  in  a  suit  in  the  Civil  Ooort. 

^t^Jl^'         The  Rule  is  made  absolute  and  theM)onviotion  and  sentence 

B  Ail  IK* 

are  set  aside.  The  fine,  if  realised,  or  so  much  thereof  as  may 
have  been  reaUsed,  must  be  refunded.  If  the  amount  which  was 
directed  to  be  paid  to  the  complainant  by  way  of  compensation 
has  in  fact  been  paid  to  him,  he  must  refund  it. 

Euk  made  absolute. 
D.  s. 
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APPELLATE  CIYIL, 


ASHEAFUDDIN  AHMED 
r. 
BEPIN  BEHAEI  MULLIOK.*  ^^"^  "• 


Tntoheney—Ciml  Procedure  Code  (Aei  XIV  of  1882)  s.  SB7—DeU  not 
included  in  the  Schedule— Intolveni  Dehior'diechar^e  ofSi^U  of  creditor  i 
not  in  the  Schedule,  againti  the  dieeharged  imoleenfe  property— Limitation 
Act  {XV  of  1877)  SeheduU  IT,  articles  178-179. 

A  creditor  whose  debt  hat  not  been  included  in  the  eohednled  debts  within 
the  meaning  of  8.  857  of  the  Code  of  Civil  Procedore,  ii  entitled  to  proceed 
with  the  execution  of  his  decree  against  the  insolrent's  property,  notwithstanding 
his  discharge. 

Saro  Pria  DaUa  v.  Shama  Charan  Sen{l)  and  Sheoraj  Sii^h  y.  Gauri 
Sahai{2)  referred  to. 

On  an  application  for  execution  of  a  decree  having  been  made  by  the  decree- 
holder,  the  salary  of  the  judgment-debtor  was  attached.  The  judgment-debtor 
haring  represented  that,  as  all  his  property  had  vested  in  a  Beceiver,  he  having 
taken  insolvency  proceedings,  the  execution  could  not  be  carried  on,  the  Court 
released  from  attachment  the  salary  of  the  judgment-debtor  which  had  been 
attached.  Subsequently  the  insolvency  proceedings  came  to  an  end  by  the 
discharge  of  the  Recover.  Within  three  years  from  the  final  discharge,  the 
decree-holder  made  another  application  asking  the  Court  to  revive  his  former 
application  for  execution.  The  judgment-debtor  objected  to  the  execution  on 
the  ground  that  it  was  barred  by  limitati(m : 

Seld,  that  the  case  was  governed  by  article  178,  Schedule  II  of  the  Limitation 
Act,  and  that  the  present  application  was  one  in  continuation  of  the  previous  appli- 
cation, and  it  having  been  made  within  three  years  from  the  time  when  the  decree- 
holder  became  entitied  to  ask  the  Court  to  revive  his  former  application  by 
reason  of  the  insolvency  proceedings  having  been  brought  to  an  end  by  the 
discharge  of  the  Receiver,  was  not  barred  by  limitation. 

Where  a  decree  directed  that  the  "  plaintiff  shall  not  be]  able  to  take  out 
execution  of  decree  until  the  disposal  of  petition  for  insolvency  made  by  the 
defendants  before  the  District  Judge  of  Patna  "  and  the  application  for  execution 
•  Appeals  from  Orders  Nos.  84, 138,  202,  208,  and  240  of  1901,  against  the 
order  of  Babu  Hemango  Chunder  Bose,  Subordinate  Judge  of  Hopghly,  dated  the 
22nd  December  lOdO. 

(1)  (1889)  I.  L.  R.  16  Calc  592.  (2)  (1899)  I.  L.  R.  21  All.  227. 
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19C2         "ot  made  until  after  three  years  from  the  date  of  the  order  of  the  first  Court 
^-nr^         iu  the  insolvency  proceedings: 

ASHBAV- 

UDDIN  Sdd,  that  the   limitation  applicahle  to  the  execution  of  such  decree  was 

Ahked       that  provided  for  by  arUcle  178,  Schedule  II  of  the  Limitation  Act  (XV  of  1877), 

^'  and  that  the  application  for  execution  was  barred  by  limitation,  it  not  having 

Bbhabi       ^^^^^  made    within  three    years  from  the  date  of  the  order  of  the  first  Court 

MuLLiOK*    under  s.  851  of  the  Civil  Procedure  Code,  granting  the  petition  for  insolvency, 

when  the  right  to  maVe  the  application  first  accrued. 

Muhammad  Itlam  v.  Muhammad  Ahian(l)  referred  to. 

• 

Appeals  Nos.  84  and  138  by  the  judgmentHdebtor  Ashrafuddin 
Ahmed. 

These  appeals  arose  out  of  certain  execution  proceedings. 
The  petitioner  was  one  Bepin  Behary  Mullick,  who  obtained  a 
decree  for  money  against  one  Syed  Ashrafuddin  Ahmed  Khan 
Bahadur  on  the  1st  May  1895.  The  decree-holder  then  applied 
to  the  Subordinate  Judge  of  Hooghly  for  execution  of  his  decree 
and  the  salary  of  the  judgment-debtor  was  attached.  The  judg- 
ment-debtor, who  was  declared  an  insolvent,  filed  a  petition  of 
objection,  stating  that  as  all  his  attachable  properties  had  vested 
in  the  Receiver  appointed  by  Court,  proceedings  in  execution  of  the 
decree  could  not  be  carried  on.  Accordingly,  on  the  12th  December 
1896,  the  Court  released  from  attachment  the  salary  of  the  judg- 
ment-debtor. Against  that  order  the  petitioner  appealed  to  the 
High  Court  and  the  said  appeal  was  dismissed  on  the  14th  March 
1898.-  The  name  of  the  decree-holder,  Bepin  Behary,  was  not 
included  in  the  schedule  of  the  creditors  filed  by  the  judgment- 
debtor  in  the  insolvency  proceedings.  The  insolvent  judgment- 
debtor  obtained  his  final  discharge  in  the  month  of  June  1899,  and 
the  Keceiver's  duties  came  to  an  end.  Thus  the  legal  bar  having 
come  to  an  end,  the  decree-holder  presented  a  petition  on  the  20th 
November  1900  in  the  Second  Court  of  the  Subordinate  Judge  at 
Hooghly,  and  prayed  that  the  Court  might  be  pleased,  after  service 
of  notice  on  the  judgment-debtor,  to  hold  this  petition  to  be  a 
continuation  of  the  previous  execution  proceedings,  and  that  the 
salary  of  the  judgment-debtor  might  be  attached.  The  defence 
of  the  judgment-debtor  was  that,  he  having  been  declared  an 
insolvent,  the  decree-holder  had  no  right  to  execute  the  decree, 
and  that  the  application  for   execution  was  barred  by  limitation. 

(1)  (1804)  I.  L.  R.  16  All.  237. 
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The  learned  Subordinate  Judge  of  Hooghly,  Babu  Hemango 
Chunder  Bose,  having  overruled  the  objections  of  the  judgment- 
debtor,  allowed  the  decree-holder's  application. 


1902 


Babu    Saiigram 
appellant. 


Singh  and 


ASHBAV- 
TDDIN 

Ahvbd 

Dr.  Ashutosh   Mukerjee  for  the      Bipiv 

Bbhabt 

MULLIOE. 


Dr,  Rash  Behary  Ghoae  and  Babu  Jadunath  Kanjilal  for  the 
respondent. 

Appeals  Nos.  202  and  203  by  the  decree-holder  Bepin  Behary 
MuUick;  and  appeal  No.  240  by  the  judgment-debtor  No.  1, 
Ashrafuddin  Ahmed. 

These  appeals  also  arose  out  of  applications  for  execution  of 
decrees.  The  decree-holder  .  obtained  two  decrees  for  money 
against  one  Syed  Ashrafuddin  Ahmed  and  his  brother  Mr.  A. 
Ahmed.  One  was  dated  28th  May  1896  and  the  other  30th  June 
1896.  As  at  the  time,  when  these  decrees  were  passed,  the  judg- 
ment-debtors instituted  insolvency  proceedings  in  the  decree  dated 
the  28th  May  1896,  it  was  directed  that  "the  plaintiff  may  refrain 
from  taking  out  execution  of  decree  until  the  disposal  of  the 
insolvency  petition  made  by  the  defendants  or  until  such  time  as 
may  be  required  for  that  purpose ; "  and  in  the  decree  dated 
the  30th  June  1896  it  was  directed  that  "the  plaintiff 
shall  not  be  able  to  take  out  execution  of  his  decree  until  the 
disposal  of  the  petition  for  insolvency  made  by  the  defendants 
before  the  District  Judge  of  Patna."  The  decree-holder  in  the 
year  1896  took  out  execution  of  his  decrees,  and  in  his  application 
he  prayed  for  apportionment  of  the  then  attached  salary  of  the 
judgment-debtor  No.  1,  Ashrafuddin  Ahmed.  The  judgment- 
debtors  were  declared  insolvents  and  a  Eeceiver  was  appointed  on 
the  ist  December  1896  and  the  attachment  was  removed.  The 
judgment-debtors  obtained  their  final  discharge  on  the  3id  June 
1899.  Thus  the  legal  bar  having  come  to  an  end,  the  decree- 
holder  made  these  applications  for  execution  (one  was  dated  12th 
January  1901,  and  the*  other  9th  January  1901)  not  only  against 
judgment-debtor  No.  1,  but  also  against  the  other  judgment-debtor. 
The  defence  mainly  was  that  the  applications  for  execution  werie 
barred  by  limitation.  The  Court  below  held  that  the  application 
dated  the  12th  January  1901  was  barred  as  against  judgment- 
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ASBXAV- 


dettor   No.    2,  Mr.  A.  Ahmed,  but  it  was  not  barred  against 

judgment-debtor  No.  1,  and  he  also  held  that  the  application  dated 

uDww      the  9th  January  1901  was  barred  against  all  the  judgment-debtOTS. 

Bb^pik  Dr.  Rofih  Belwry  Qhozh  and  Bdbu  Jadunath  Kanjilal  for  the 

l?u"SicL    appeUant. 

Babu  Ram  Charan    MMer,  Babu  Saligram  Singh  and  Dr. 
Aihuionh  Mocker jee  for  the  respondent. 

In  appeal  No.  240,  Babu  Baligram  Singh  and  Dr.  Ashutoth 
Mookerjee  for  the  appellant. 

Babu  Jadunath  KanjUal  for  the  respondent. 

Bawb»»»a»dO«x»«  JJ-  These  five  appeab,  Nos.  84, 
138  202,  203  and  240,  arise  outpf  certain  execution  proceedings. 

AppeaJs  Nos.  84  and  138  are  on  behalf  of  the  judgment* 
debtor,  and  raise  the  following  questions,  namely,  fir^  whether 
the  Court  below  is  right  in  holding  that  the  decree-holders  are 
entitled  to  execute  their  decree  notwithstanding  certain  insolvency 
proceedings,  which  resulted  in  the  judgment^debtor  being 
declared  insolvent  and  his  property  being  rateably  distributed 
amongst  certain  of  his  creditors;  and,  Beoond  whether  the  Court 
below  is  right  in  holding  that  execution  is  not  barred  by 
limitation. 

Upon  the  first  question  it  is  found,  and  that  finding  has 
not  been  successfully  impugned,  that  the  moneys  for  which  the 
decree-holders,  respondents,  have  taken  out  execution  are  not 
included  in  the  scheduled  debts  within  the  meaning  of  section  357 
of  the  Code  of  Civil  Procedure.  That  being  so,  the  insolvency 
proceedings  cannot^  in  our  opinion,  be  a  bar  to  the  present  execu- 
tion. The  view  we  take  is  in  accordance  with  that  taken  by  this 
Court  in  the  case  of  Baro  Pria  Dahia  v.  Shama  Charan  Sen{l) ; 
and  no  reason  is  shown  for  our  saying  tbat  that  case  was 
wrongly  decided,  and  that  the  question  now  raised  should  be 
referred  to  a  Ftdl  Bench.  On  the  other  hand,  we  may  observe 
that  that  case  has  been  f oUowed  by  the  Allahabad  High  Couit 
in  the  case  of  Shewqj  Singh  v.  Oauri  Sahai{2). 

(I)  (im)  I.  L.  R.  le  Ctlc.  592.  (2)  (181)9)  L  L.  R.  11  AU.  227* 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA  SEBIES. 


411 


As  to  the  Beoond  point  the  facts  are  these :  after  the  deoree- 
holders  had  applied  for  exeoution  of  the  deoree,  the  judgment- 
debtor  represented  that,  as  all  his  property  had  vested  in  a  Beoeiver^ 
proceedings  in  execution  could  not  be  carried  on,  and  thereupon  the 
Oourt  released  from  attachment  the  salary  of  the  judgmentKLebtor, 
which  had  been  attached  at  the  instance  of  the  decree-holders. 
What  the  decree-holders  now  ask  the  Oourt  to  do  is  to  re-attach 
the  salary  of  the  judgment-debtory  and  to  allow  them  to  proceed 
with  the  execution  case  originally  instituted  by  them  from  the 
point  which  it  had  reached,  and  at  which  it  was  stopped  by  the 
order  of  the  Oouit.  That  being  so,  the  present  application  has 
rightly  been  held  to  be  no  fresh  application  for  execution,  but 
a  mere  continuation  of  the  previous  application ;  and  the  period 
of  limitation  applicable  to  it  is  that  prescribed  by  article  178  of 
the  second  schedule  of  the  Limitation  Act,  and  not  by  aitide  179. 
If  that  is  so,  the  applicatipn  is  made  within  three  years  from  the 
time  when  the  decree-holders  became  entitled  to  ask  the  Oourt  to 
revive  the  former  application  by  reason  of  the  insolvency  proceed- 
ings having  been  brought  to  an  end  by  the  discharge  of  the 
Beceiver. 

The  view  we  take  is  amply  supported  by  the  cases  of 
Bagkunath  Sahay  Singh  v.  La^i  Singh{l)  and  Rudra  Narain 
Ouria  v.  Pachu  JUaiip{2). 

Appeals  Nos.  84  and  138  must  therefore  be  dismissed  with 
costs. 

The  next  appeal  is  No.  202  of  1901.  That  is  an  appeal  on 
behalf  of  the  decree-holder,  and  the  point  raised  in  that  appeal  is 
whether  the  Oourt  below  was  right  in  holding  that  execution 
was  barred  as  against  the  judgment-debtor  No.  2.  It  is  conceded 
that  the  present  application,  as  against  the  judgment-debtor 
No.  2,  must  be  treated  as  a  fresh  application,  as  no  reUef  was  asked 
for  as  against  hinn  in  the  previous  proceedings.  That  beiog  so, 
it  must  be  shown,  either  that  it  is  made  within  three  years  from 
any  of  the  dates  mentioned  or  referred  to  in  article  179,  or  that  it 
comes  within  article  178  for  some  reason  other  than  that  of  its 
being  a  continuation  of  the  previous  application.  Now,  it  is  not 
shown  that  it  is  made  within  three  years  from  any  of  the  dates 

(1)  (1096)  L  L.  R.  28  C«lc  897.        (2)  (1896)  I.  L.  R.  23  Calc.  487. 
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mentioned  in  aiticle  179.  It  is  faintly  suggested  that  it  may 
come  under  clause  (6)  of  that  article  by  reason  of  the  clause  in' 
the  decree  which  runs  in  these  words  *  *  *  "the  plaintifE 
may  refrain  from  taking  out  execution  of  the  decree  until  the 
disposal  of  the  ihsolvency  petition  made  by  the  defendants  or 
until  such  time  as  may  be  required  for  that  purpose."  But  it 
would  be  difficult  to  say  that  this  brings  the  case  within  clause  (6), 
which  provides  for  a  case  "  where  the  application  is  to  enforce 
any  payment  which  the  decree  or  order  directs  to  be  made  at 
a  certain  date."  There  is  no  direction  in  the  decree  that  any 
payment  is  to  be  made  at  the  date  of  the  disposal  of  the 
insolvency  petition,  or  on  any  other  date. 

It  was  next  contended  that  the  case  comes  within  article  178, 
as  being  a  case  not  provided  for  by  article  179  or  by  any  other 
article,  by  reason  of  the  clause  in  the  decree  just  mentioned. 
This  raises  the  question  whether  that  clause  can  at  all  have  any 
operative  efiect.  We  are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  The  clause  in  terms  does  not  restrain 
the  decree-holder  from  executing  his  decree  until  a  certain  date. 
It  only  gives  him  the  liberty  to  refrain  from  taking  out  execution 
until  a  certain  event,  or  a  date  not  veiy  certain—^  liberty  which 
he  always  had  without  any  such  clause  in  the  decree.  It  was 
intended,  no  doubt,  to  be  in  the  nature  of  a  recommendation  to 
the  decree-holder.  Nor  can  Ihe  decree-holder  say  that,  as  between 
him  and  the  judgment-debtor  who  allowed  the  decree  to  contain 
this  clause,  he  was  at  aU  misled  by  it,  because  we  find  from 
his  own  showing  that  he  took  out  execution  before  the  contingency 
contemplated  by  the  clause  happened,  notwithstanding  the  e:aBt- 
ence  of  the  clause.  Appeal  No.  202  of  1901  must  therefore  be 
dismissed  with  costs. 

The  next  appeal,  No.  203  of  1901,  is  also  an  appeal  by  the 
decree-holder,  and  in  this  appeal,  too,  the  same  question  is  raised, 
namely,  whether  the  Court  of  Appeal  below  was  right  in  holding 
that  execution  was  barred.  The  dause  in  the  decree  that  is  here 
relied  upon  runs  thus  ♦  ♦  *  "the  plaintifE  shall  not  be  able 
to  take  out  execution  of  the  decree  until  the  disposal  of  the  peti- 
tion for  insolvency  made  by  the  defendants  before  the  District 
Judge  of  Patna. "     Here  no  doubt  the  prohibition  is  imperative. 
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And  as  for  the  reasons  stated  in  our  judgment  in  appeal  No.  202 
just  disposed  of,  the  application  oannot  come  under  article  179, 
it  comes  under  article  178  of  the  Second  Schedule  of  the  Limita- 
tion Act. 

This  view  is  in  accordance  with  that  taken  by  the  Allahabad 
High  Court  in  the  case  of  Muhammad  Islam  v.  Muhammad 
Ah8an{l).  But  although  that  is  so,  the  question  still  remains 
whether  the  present  application  was  made  within  three  years  from 
the  time  when  the  right  to  make  the  application  first  accrued. 

It  is  argued  for  the  decree-holder  (appellant)  that,  that  date 
ought  to  be  taken  to  be  the  date  of  the  discharge  of  the  Receiver 
in  the  insolvency  proceedings,  or  at  any  rate  of  the  final  decision 
of  the  Appellate  Oourt  in  the  insolvency  case. 

On  the  other  hand,  it  is  argued  for  the  respondent  that  the 
view  taken  by  the  Court  below  is  right,  and  that  that  date  is  the 
date  of  the  order  of  the  first  Court  under  section  351  granting  the 
petition  for  insolvency. 

We  are  of  opinion  that  the  view  taken  by  the  Court  below 
is  right.  The  terms  of  the  dause  in  the  decree  relate  to  the 
disposal  of  the  petition  for  insolvency.  That  petition  was  under 
section  351,  Civil  Procedure  Code.  If  the  clause  was  intended 
to  stop  execution  until  the  final  decision  of  the  insolvency 
matter,  it  would  have  said  so.  The  learned  Subordinate  Judge 
who  inserted  that  clause  in  his  decree  had  his  view,  so  far  as  we 
can  see  from  the  terms  of  the  clause,  limited  to  the  disposal  of 
the  case  by  the  Court  in  which  it  was  pending,  and  which  is 
expressly  referred  to  in  the  clause  though  more  directly  for 
another  purpose. 

We  were  asked  to  take  a  liberal  view  of  the  clause,  as  it  is  a 
clause  which  is  connected  with  the  limitation  of  the  right  of  the 
decree-holder  to  take  out  execution  ;  but  we  cannot  shut  our  eyes 
to  another  view.  If  the  decree-holder  had  applied  for  execution 
after  the  disposal  of  the  application  by  the  first  Court,  and  the 
judgment-debtor  had  urged  the  objection  that  he  was  not  compe- 
tent to  do  so  until  the  period  of  appeal  had  expired,  it  would 
certainly  have  been  a  sound  argument  on  behalf  of  the  decree- 
holder  to  say  that  his  right  to  take  out  execution  should  not  be 

(1)  (1804)  I .  L.  R.  16  AU.  287. 
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construed  to  be  restrained  longer  than  was  neoessaiy  under  the 
strict  terms  of  the  clause  in  the  decree.  Then  again,  looking  to 
the  reason  of  the  thing,  we  are  of  opinion  that  the  stay  of  execu- 
tion which  the  order  as  construed  by  the  Court  below  would  allowi 
was  sufficient  for  all  purposes.  If  the  application  for  insolvency 
was  refused,  there  could  be  no  objection  to  execution  being  taken 
out  immediately.  If  it  was  granted  and  further  stay  of  execution 
was  necessary,  the  subsequent  proceedings  that  were  followed  by 
the  vesting  of  the  property  in  a  Eeceiver  would  insure  such  further 
stay  as  might  be  necessary.  So  that  there  is  no  reason  to  suppose 
that  the  Oourt  which  inserted  that  clause  in  its  de<aree  had  any 
reason  for  giving  to  that  clause  any  longer  operation  than  the 
Oourt  below  has  construed  it  to  have. 

For  these  reasons  appeal  No.  203  of  1901  must  also  be  dis- 
missed with  costs. 

Appeal  No.  240  of  1901  has  been  disposed  of  by  the  decision 
in  appeal  No.  84  of  1901,  the  only  point  involved  being  whether 
the  present  application  for  execution  is  barred  by  limitation* 
That  appeal  must,  therefore,  also  be  dismissed  with  costs. 


Ajppeah  dismiated. 
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CRIMINAL  REVISION- 


JAGOBUNDHOO  KAJBIIAKAB  wi 


EMPEROR  ♦ 

ComplaitU^Feiiiion  to  OoUeei&r  ngOMui  9ukwrdimt€  atfUer  qf  Conri  ^  Wa/rd*^ 
XH»mi$9<U  qf  petiiion^Wiine»$e$,  opporUmUy  to  caU,^8anetion  to  j^o»€eut0^ 
FaUe  ekarge-^Penal  CotU  (Aet  ZLV  if  1860)  f.  21i-^Cod0  t^  Cfrimimal 
Proeedure  (Aei  V  of  tS98)  #f .  4(h)  amd  t95. 

A  petition  to  tba  CoUactor  at  the  loperior  officer  of  the  Court  of  Wtrde 
directed  igMnst  one  of  hie  official  inferion,  a  anbordinate  officer  of  the  Coort 
of  Wards  eutckety,  aaking  the  Collector,  aa  the  bead  of  the  department,  to  redreaa 
the  grierances  of  the  petitioner,  if  not  a  complaint  within  a.  4,  d.  (A)  of  the 
Code  of  Criminal  Procednre. 

Where  on  puch  a  petition  being  preaented,  the  Collector  aaw  the  petitioner 
and  got  him  to  repeat  the  atatement  made  in  the  petition  on  oath  and  dealing 
with  it  judicially  aa  if  it  were  a  complaint  diamiaaed  it,  without  giring  the 
petitioner  an  opportonitj  of  calling  hia  witneiaea,  and  ordered  hia  proaecntion 
nnder  a.  211  of  the  Penal  Code : 

MM,  that  the  order  for  the  proaecntion  of  the  petitioner  under  a,  211  of  th« 
Penal  Code  ahonld  be  aet  aaide,  aa  the^CoUector  waa  not  jnatified  in  arbitrarilj 
toming  a  departmental  complaint  into  a  criminal  complaint*  and  that  if  he  had 
been  jiwtified  In  taking  the  conrae  that  he  did,  he  ahonld  haye  giyen  the  petitioner 
an  opportunity  of  calling  hia  witneaaea  and  proving  hia  all^gationa. 

Bulb  granted  to  the  petitioner,  Jagobundhoo  Earmakar. 

This  was  a  Eule  oalling  on  the  Distriot  Magistrate  of  Backer- 
gunge  to  show  oanse  why  his  order  of  the  23rd  January  1902, 
sanctioning  the  prosecution  of  the  petitioner  under  s,  211  of  the 
Penal  Oode,  should  not  be  set  aside  on  the  grounds  (1)  that  the 
petition  addressed  to  the  Collector  as  the  superior  officer  of  the 
Court  of  Wards  against  a  subordinate  officer  of  the  Court  of 
Wards  eutchery  within  his  jurisdiction,  was  not  a  complaint  as 
deEned  by  the  Code  of  Criminal  Procedure ;  (2)  that  even  if 
it  was  conceded  that  the  petition  was  a  complaint,  the  Magistrate 

•  Criminal  Beriaion  No.  214  of  190J,  made  ag^nat  the  order  paased 
by  D.  Weaton.  Biq.,  Diatriot  Magiatoeate  of  Backeigmig^  dated  the  2»rd  Ja^wy 
1903* 
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1902  ought  sot  to  have  dismisBed  it,  nor  should  he  have  sanctioned 
Ja&o-  ^^^  prosecution  of  the  petitioner  without  examining  his  witnesses. 
KiMmS^  ^^  *^®  ^^^^  January  1902,  the  petitioner  presented  a  petition 
«.  to  the  Collector,  who  was  alsa  the  District  Magistrate  of  Backer- 
gunge,  against  the  tehsildar  of  the  Amrajuri  Court  of  Wards 
cutchert/y  stating  that  the  ieksildar  had  the  petitioner  forcibly 
brought  from  his  house  by  some  peons,  and  compelled  him  to 
remain  at  the  office,  refusing  to  allow  him  to  go  elsewhere  until  he 
paid  a  certain  sum  of  money,  and  the  petitioner  asked  for  redress 
of  the  grievance. 

The  Collector  examined  the  petitioner  on  the  23rd  January 
1902,  and  then,  after  examining  a  number  of  officers  of  the 
cute  her  p,  dismissed  the  petition  and  sanctioned  his  prosecution 
under  s.  211  of  the  Penal  Code  without  giving  the  petitioner  an 
opportunity  of  calling  his  witnesses  to  substantiate  the  statements 
made  by  him  in  his  petition. 

Babu  Sarat  Chunder  Roy  Chotcdhury  for  the  petitioner.  I 
submit  that  the  petition  I  presented  to  the  Collector  did  not 
amount  to  a  complaint  under  the  Code  of  Criminal  Procedure. 
It  never  was  my  intention  that  the  Collector  should  take  action 
criminally  as  a  Magistrate  :  my  petition  was  addressed  to  the 
Collector,  as  the  superior  officer  of  the  Court  of  Wards,  against 
a  subordinate  officer  of  the  Court  of  Wards  cutchery^  asking  the 
Collector  to  act  departmentally  and  to  redress  my  grievance.  The 
Collector  had  no  right,  I  submit,  to  turn  a  departmental  complaint 
into  a  criminal  one.  Even  if  he  could  do  so,  he  is  bound  before 
dismissing  my  complaint  and  sanctioning  my  prosecution  to  give 
me  an  opportunity  of  proving  the  statements  in  my  petition  by 
calling  my  witnesses  ;  but  this  he  has  refused  to  do.  I  submit 
that  under  the  circumstances  the  order  for  my  prosecution  should 
be  set  aside. 

No  one  appeared  for  the  Crown. 

Stbybvs  mmb  SCAmzvoTov  J  J.  In  this  case  the  Bule  was 
granted  calling  upon  the  District  Magistrate  to  show  cause  why 
the  order  directing  the  prosecution  of  the  petitioner  for  an.  .offence 
under  section  211  of  the  Indian  Penal  Code  should  not  be^  set 
aside. 
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It  appears  that  the  petitioner  present ed  to  the  Collector  a  com-       1902 
plaint  as  to  the  conduct  of  one  of  the  Colleotor*s  subordinates,   a       Jago- 
iehsifdar^  who,  it  was  alleged,  oompelled  him  to  go  to  the  office,  and    bukdhoo 
kept  him  there  until  he  paid  some  money,  and  the  petition  ended         v, 
with  the  prayer  that  the  Collector  should  redress  the  petitioner's 
grievances.    The  Collector   proceeded  to  deal,  with  the  case  as 
ttiough  it  was  a  complaint  within  the  meaning  of  section  4  of   the 
Code  of  Criminal  Procedure.    He  did  not  believe  the  statement  of 
the  petitioner  ;  he  did  not  give  the  petitioner  an  opportunity  of 
calling  his  witnesses  to  substantiate  the  statements  in  his  petition 
to  the  Collector,  but  purporting  to  act  judicially,  he  dismissed  the 
complaint  and  ordered   the    prosecution   of  the  petitioner    for 
an  offence  under  section  211. 

In  our  opinion  this  order  must  be  set  aside.  In  the  first 
place,  a  petition  to  the  Collector  directed  against  one  of  his  official 
inferiors,  and  asking  the  Collector,  as  the  head  of  the  department, 
to  redress  the  grievances  of  the  petitioner,  is  not  a  complaint  within 
section  4,  clause  (h)  of  the  Code  of  Cri,minal  Procedure.  The 
Magistrate  in  fact  does  not  contend  that  it  is,  but  he  says  that 
when  he  saw  the  petitioner  and  got  the  petitioner  to  repeat  his 
statement  on  oath,  that  statement  amounted  to  a  complaint. 

In  our  opinion  the  Magistrate  was  not  justified  in  arbitrarily 
turning  a  departmental  complaint  into  a  criminal  complaint. 
Moreover,  if  the  Magistrate  had  been  justified  in  taking  the  course 
that  he  did,  he  would  still  have  been  bound,  if  acting  judicially, 
to  have  given  the  petitioner  an  opportunity  of  calling  his  wit- 
nesses and  proving  his  allegations.  He  did  not  do  so.  We  think, 
therefore,  thathia  proceedings  were  not  warranted  by  law. 

We  accordingly  make  the  Eule  absolute.  The  order  for 
prosecution  under  section  211  is  set  aside. 

D.  s. 
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J»nt  10.  **■ 

PABBHOO  AHIB.* 

CrimiiuU  InHmidaHon-^T^rtat  io  ruin  amother  hy  ea$M — '*  Injury  **'^Penal  Cad€ 
{AH  XLVqfiaeO)  99.  44,  60$  and  COO. 

In  ordar  to  conTict  a  penon  of  criminal  intimidation  nnder  t.  806  o£  tlM 
Penal  Code,  it  mnat  be  f  oi>nd  that  there  was  a  threat  by  him  to  another  penon 
of  injury  to  hit  penon,  reputation  or  property,  or  to  the  peraon  or  reputation 
of  any  one  in  whom  that  penon  is  interested. 

Where  the  petitioner  who  threatened  to  rain  the  complainant  by  eases  was 
eonvicted  of  criminal  intimidation  nnder  s.  606  of  the  Penal  Code  t 

MM,  that  the  conviction  oonld  not  stand.  Had  the  threat  been  to  ruin 
the  complainant  by  false  cases,  the  offence  of  criminal  intimidation  would  hare 
been  committed ;  bnt  as  the  threat  was  to  ruin  him  by  cases,  it  coold  not  be 
assumed  ti>at  by  cases  were  meant  false  cases.  If  the  cases  were  not  false, 
the  mere  fact  that  they  were  instituted  for  the  purpose  of  persecuting  the 
complainant  would  not  bring  them  within  the  definition  of  the  term  "  injuigr*" 

Bulb  granted  to  the  petitioner,  Jowahir  Pattak. 

This  was  a  Bole  oalling  upon  the  Distriot  Magistrate  of 
Bhahabad  to  show  catise  why  the  conviotion  of  the  petitioner 
under  s.  .606  of  the  Indian  Penal  Oode  should  not  be  set  aside 
on  the  ground  that  on  the  face  of  the  judgment  there  was  reason 
to  doubt  whether  the  conviotion  was  warranted  by  law. 

The  petitioner  and  another  desired  the  oomplamant,  one 
Parbhoo  Ahir,  to  sell  them  a  cow,  and,  on  his  refusing  to  do  so, 
they  said  they  would  ruin  him  with  cases.  On  the  30th  October 
1901  the  threat  was  followed  up  by  a  long  report  being  sent 
to  the  Subdivisional  Magistrate  of  Buzar  accusing  Parbhoo  Ahir 
of  bad  livelihood;  but  no  action  was  taken  on  this  report. 
Again  on  the  8th  of  January  1902  a  petition  was  filed 
before  the  Magistrate  against  the  complainant  charging  him 
with  bad  livelihood.  The  petitioner  was  thereupon  convicted  by 
the  Subdivisional  Magistrate  under  s.  606  of  the  Penal  Code 
on  the  i9th  February  1902,  and  sentenced  to  pay  a  fine  of  Bs.  40. 

The  report  and  the  petition  sent  to  the  Magistrate  were  not 
made  by  the  petitioner  himself,  but  were  connected  by  the  Magis- 

•  Criminal  Reririon  Ko.  806  of  1902,  against  the  order  passed  by  B.  L.  Boss, 
Esq.,  Subdivisional  Kagistrate  of  Buxar,  dated  the  19th  Febroazy  1902. 
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trate  who  tried  the  caee  with  the  threats  in  respect  of  which        1902 
the  petitioner  was  convicted. 

Babu  Dwarka  Nath  Mitter  ior  the  petitioner.  In  order 
to  convict  my  client  under  s.  506  of  the  Penal  Code,  it  is 
necessary  to  find  that  he  threatened  the  complainant  with 
injury  to  kis  person,  reputation  or  property.  The  word  "  injury" 
is  defined  by  s.  44  of  the  Penal  Code  and  denotes  any  hum 
illegally  caused.  Here  the  threat  has  been  to  cause  harm  by 
institution  of  cases,  which  could  not  be  said  to  be  a  threat  to  cause 
harm  illegally,  but  a  threat  to  cause  harm  through  the  intervention 
of  the  Courts  of  Justice :  Reg.  v.  Moroba  Bhaskarji(l). 


KSOvJJ.  The  petitioner  has  been 
convicted  under  section  606  of  the  Indian  Penal  Code  of  the 
offence  of  criminal  intimidation  towards  the  complainant. 

This  Bule  was  granted  to  show  cause  why  the  conviction  should 
not  be  set  aside,  on  the  ground  that  on  the  face  of  the  judgment 
there  was  reason  to  doubt  whether  the  conviction  was  warranted 
bylaw. 

Briefly  stated,  the  facts  appear  to  be  as  follows: — The  peti- 
tioner and  another  desired  the  complainant,  who  is  found  to  have 
been  at  one  time  a  person  of  bad  livelihood,  to  sell  them  a  cow, 
and,  on  his  refusing  to  do  so,  they  said  that  they  would  ruin  him 
with  cases.  The  threat  was  afterwards  followed  by  a  report  and 
a  petition  to  the  Magistrate  against  the  complainant  charging 
him  with  bad  livelihood.  The  report  and  the  petition  were  not 
made  by  the  present  petitioner  himself;  but  they  have  been 
connected  by  the  Magistrate  who  tried  this  case  with  the  threats 
in  respect  of  which  the  petitioner  has  been  convicted. 

It  seems  to  us  that  the  Bule  must  be  made  absolute.  Accord- 
ing to  the  definition  of  criminal  intimidation  in  section  503  of 
the  Indian  Penal  Code  there  must  be  a  threat  to  another  person 
of  injury  to  his  person,  reputation  or  property,  or  to  the  person  or 
reputation  of  any  one  in  whom  that  person  is  interested.  The 
word  ** injury"  is  defined  again  in  section  44  as  denoting  any 
harm  whatever  illegally  caused  to  any  person  in  body,  mind* 
reputation  or  property.  No  doubt  if  the  threat  had  been  to  ruin 
(1)  (1871)  8  Bom.  H.  C.  R.  (C.C.)  101. 
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1902        the  complainant  by  fake  oases,  the  offece  of  criminal  intimidation 

jowAHiR    would  have  been  committed ;  but  the  threat  was  to  ruin  him  by 

Pattak      «  cases,"  and  it  cannot  be  assumed  that  by  "  cases  '*  were  meant 

Parbhoo    false  cases.    If  the  cases  were  not  false,  the  mere  fact  that  they 

were   instituted  for  the  purpose  of  persecuting  the  complainant 

would  not  bring  them  within  the  definition  of  the  term  ."injury," 

because  the  harm,  although  caused  from  an  improper  motive, 

would  not  be  caused  illegally. 

The   Eule  is  therefore   made',  absolute,  the    conviction    and 
sentence  are  set  aside,  and  the  fine,  if  paid,  must  be  refunded. 

D.  s.  Rnletnade  absolute. 
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CHUNDBA  COOMAR  BISWAS  1902 


r.  AprU  80. 

CALCUTTA   CORPORATION.* 

CalcuHa  MMfdeipal  Act  (Bengal  III  of  1899)  9$,  .602.  605-^Human  food, 
detirucHon  of  artieles  fw-Pnrohate  of  damaged  ricB  intending  to  tell  it  ae 
food  for  fige^Order  for  iUdeetructiow—Cirenmeianceeneoiuearytojnetxfg 
eueh  order* 

In  order  to  justify  an  order  under  s.  505  of  the  Calcutta  Municipal  Act  of 
1899.  the  Magistiato  must  be  satisfied,  and  there  must  be  a  finding  in  his  judgment 
that  the  article  directed  to  be  destroyed  comes  within  s.  502  of  the  Act,  and  it 
either  exposed  or  hawked  about  for  sale,  or  deposited  in,  or  brought  to,  any  place 
for  the  purpose  of  sale  or  preparation  for  sale,  and  is  intended  for  human  food. 

Where  certain  damaged  rice  which  had  been  purchased  by  a  person  who 
intended  to  soU  it  as  food  for  pigs,  was  ordered  to  be  destroyed  by  a  Magistrate  under 
s.  505  of  the  Calcutta  Municipal  Act,  and  the  judgment  of  the  Magistrate  contain- 
ed  no  finding  that  the  rice  was  brought  for  the  purpose  of  sale  or  that  it  was 
intended  for  human  food,  but  contained  a  finding  that  there  always  was  a  risk 
that  it  might  be  sold  for  human  consumption  to  poorer  classes,  or  might  be  used 
in  a  flour  mill  worked  by  unscrupulous  persons : 

Seld,  that  the  fact  that  this  danger  existed  did  not  justify  the  order  and 
that  until  some  attempt  was  made  to  seU  the  rice  for  consumption  by  the  Lrer 
classes,  the  Corporation  was  not  justified  in  destroying  the  property  of  a  man  who 
was  disposing  of  it  in  a  way  which  was  perfectly  legitimate. 

In  this  case  the  petitioner,  Chundra  Coomar  Biswas,  bought  on 
the  27th  February  1902,  at  an  auction  held  at  the  Kidderpore 
Docks,  5,000  maunds  of  rice  which  had  caught  fire  and  had  been 
soaked  with  water  wb'le  on  board  a  ship.  The  petitioner  intended 
to  sell  the  rice  to  owners  of  piggeries,  and  had  contracted  with  the 
owner  of  a  large  piggery  at  Tangra  to  sell  him  about  4,000 
maunds.  The  -petitioner  took  a  small  quantity  of  the  rice  away 
to  dry  and  left  the  remainder  in  the  Docks. 

On  the  1st  March  1902  a  sample  of  this  rice  was  taken,  and 
an  order  was  made  by  the  Magistrate  prohibiting  the  petitioner'  from 
dealing  with  it,  and  proceedings  were  instituted  by  the  Calcutta 
Corporation  against  the  petitioner,  under  the  Calcutta  Municipal 
Act  of  1899,  and  on  the  3rd  March  the  Magistrate  made  an  order 
under  s.  505  of  the  Act  for  the  destruction  of  the  said  rice. 

•  Criminal  Revision  No.  240  of  1902. 
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1902  ilf*  P-  L.  Boy  (Babu  Debendra   Chandra  MuUiek  with   him) 

Chukdbi.    '^^  ^^  petitioner.     The  rioe  was  not  intended  for  haman  oonsnmp^ 
CooMAB      tion,  nor  was  it  hawked  about  or  exposed  for  sale  within  the 

Biswas 

«.         meaning  of  s.  502  of  the  Act.    It  is  only  when  food  is  intended  for 
CoMOKi^    sale  to  human  beings  that  the  Chairman  is  empowered  to    deal 
Tiov.       yjij^  £t  in  the  manner  specified  in  ss.  502  to  504.    In  the  present 
case  the  rioe  was  sold  to  a  piggerj-owner  as  food  for  pig%  and 
there  is  no  finding  to  the  contrary  by  the  Municipal  Magistrate* 
The  Magistrate  is  in  error  in  holding  that  the  Chairman  of  the 
Corporation  is  entitled  to  seize  and  destroy  everything  which  he 
considers  to  be  unwholesome,  irrespectiye  of  the  uses  for  which 
they  are  intended.    There  is  no  such  prevision  in  the  Act.    The 
order  made  by  the  Magistrate  under  s.  505  of  the  Act  was  wholly 
without  jurisdiction,  as  it  proceeded  upon  the  erroneous  assumption 
that  he  was  empowered  to  deal  with  private  property  in  the  way 
he  did,  without  considering  whether  it  was  intended  for  human 
food.     He  should  have  satisfied  himself  that  the  article  in  question 
came  within  the  purview  of  s.  502  in  the  first  place,  and  it  was 
also  necessary  for  him  to  find  that  it  was  exposed  for  sale.    The 
Lower  Court  has  not  found  these  facts,  and  upon  the  facts  proved,  or 
otherwise  established  in  evidence,  no  such  finding  could  have  been 
arrived  at.     The  onm  of  proving  these  facts  is  upon  the  prose- 
cution, as  in  a  criminal  case.    The  order  of  the  Magistrate  amounts 
practically  to  a  forfeiture  of  private  property  without  any  justi- 
fication in  law. 

Mr,  Zarab  ( Rabu  Dwarka  Nath  Chakravarti  with  him)  contra. 
The  onua  i&  upon  the  defence  to  show  that  the  article  was  not 
intended  for  human  food.  The  plea  of  the  accused  that  the  rice 
was  intended  for  pigs  is  untrue  and  has  not  been  established.  The 
main  object  of  these  sections  in  the  Municipal  Act  was  to  entrust 
the  Chairman  with  large  discretionary  powers  to  deal  with  all 
unwholesome  articles,  in  the  interests  of  public  health  and  safety. 
There  is  no  question  that  the  rice  in  the  present  case  was 
extremely  unwholesome  and  unfit  for  human  food. 


Stbtbvs  avd  Habzvcwov  J  J.  We  think  that  the  Rule 
issued  on  the  Municipal  Magistrate  and  the  Chairman  of  the 
Corporation  of  Calcutta  to  show  cause  why  the  order  made  by  the 
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former  on  {he  3rd  March  laBt,  directing  that  a  certain  quantity  of       i9oa 
rice  he  deetroyed,  should  not  he  set  aalde,  must  he  made  aheolute.       Chukdba 
The  facts  of  the  case  are  that  a  man  named  Ohundra  Ooomar      b^^as 
Biswas  purchased  some   damaged  rice  over  the  side   of  a  ship.         «^* 
A  fire  had  broken  out  on  hoard  the  ship  and  a  part  of  the  cargo,  ck>BPosA- 
which  consisted  of  rice,  had  been  damaged  by  both  fire  and  water. 
This  was  sold  oyer  the  ship's  side  for  what  it  would  fetch,  and  wa^ 
purchased  by  the  petitioner.    Out  of  the  5,000  maunds  which  he 
purchased,  he  took  a  small  quantity  away  to   dry,  and  left  the 
remainder  in  the  Eidderpore  Docks.     On  the  Ist  March  (the  sale 
haying  taken  place  on  the  27th  February),  a  sample  of  this  rice 
was  taken,  and  an  order  was  made  by  the  Magistrate  prohibiting 
the  petitioner  from  dealing  with  the  rice.    Subsequently,  the  case 
was  tried  before  the  Magistrate  under  the  Calcutta  Municipal 
Act  of  18i^9,  and  under  the  provisions  of  s.  506  of  that  Act  the 
Magistrate  made  an  order  for  the  destruction  of  the  rice  in 
question,   and  that  is  the  order  which  the  petitioner  now  seeks 

to  set  aside. 

In  order  to  justify  an  order  under  s.  505  the  Magistrate  has 
to  be  satisfied  that  the  article  directed  to  be  destroyed  comes 
within  the  provisions  of  s.  502  of  the  Municipal  Act.  He  is  to  be 
satisfied  that  the  article  is  either  exposed  or  hawked  about  for  sale 
or  deposited  in  or  brought  to  any  place  for  the  purpose  of  sale  or 
of  preparation  for  sale  and  is  intended  for  human  food.  We 
think  that  it  is,  to  say  the  least  of  it,  extremely  doubtful 
on  the  facts  of  this  case  whether  the  Magistrate  could  have  held 
that  the  rice  in  question  was  deposited  in  or  brought  to  any  place 
for  the  purpose  of  sale  or  of  preparation  for  sale,  and  was 
intended  for  human  food.  The  learned  Counsel  who  has  appeared 
to  show  cause  against  the  Bule  falls  back  on  the  latter  part  of 
the  section,  and  argues  that  the  ontm  of  showing  that  the  article 
was  not  deposited  or  brought  for  any  such  purpose,  or  was  not 
intended  for  human  food,  is  placed  upon  the  party  charged,  and 
that  the  Magistrate  was  justified  in  coming  to  the  conclusion 
that  this  rice  was  so  brought  and  intended  for  sale  for  human 
food.  But  the  evidence  on  the  record  is  that  the  petitioner  stated 
that  the  rice  was  intended  for  sale  as  food  for  pigs,  and  he  proved 
that  he  had  entered  into  a  oontract  With  the  owner  of  a  large 
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1902  piggery  for  the  sale  of  the  rice  in  question  to  him.  In  our 
opinion,  even  assuming  that  the  contentions  of  the  learned 
Counsel  were  correct,  and  that  the  Magistrate  could  have  found 
on  the  evidence  that  the  case  fell  under  s.  502,  this  evidence  is 
amply  sufficient  to  discharge  any  onus  which  may  have  rested 
on  the  shoulders  of  the  party  charged. 

The  contract  in  question  was  made  on  the  2nd  March.  It  is 
Argued  that  that  is  a  circumstance  which  indicates  that  it  was  made 
for  the  purpose  of  manufacturing  evidence.  In  our  view  it 
is  equally  open  to  the  construction  that  it  indicates  the  bona  fides 
of  the  petitioner  in  making  an  arrangement  to  get  rid  of  the 
rice -for  a  perfectly  legitimate  purpose  at  the  earliest  possible 
opportunity.  As  the  case  stands,  there  is  no  evidence  that  this 
rice  was  ever  intended  for  human  consumption.  There  is  evidence 
and  evidence  which  appears  to  us  to  be  satisfactory  that  it  was 
intended  for  the  consumption  of  pigs. 

There  is  a  farther  difficulty  which  stands  in  the  way  of  the 
Magistrate's  order,  and  that  is  that  his  judgment  contains  no 
finding  that  the  rice  was  brought  for  the  purpose  of  sale,  or  that 
it  was  intended  for  human  food.  Before  he  could  have  made  the 
order  that  he  has  made,  he  would  have  been  obliged  to  find  these 
facts  .affirmatively.  He  does  not  find  them,  and  he  does  not,  as 
far  as  can  be  ascertained  from  the  judgment,  disbelieve  the 
case  set  up  on  behalf  of  the  petitioner.  His  finding  is  that 
there  is  always  a  risk,  that  is  to  say,  the  rice  may  be  sold  for  human 
consumption  to  poorer  classes,  or  may  be  used  in  a  flour  mill 
worked  by  unscrupulous  persons.  The  fact  that  this  danger 
exists  does  not  justify  the  order  which  has  been  made.  If  any 
attempt  is  made  to  sell  this  rice  for  consumption  by  the  poorer 
classes,  then  it  would  be  the  duty  of  the  Corporation  to  step  in 
and  stop  such  a  sale.  But  until  some  such  attempt  is  made  the 
Corporation,  in  our  opinion,  is  not  justified  in  destroying  the  prop- 
erty of  a  man  who  is  disposing  of  that  property  in  a  way 
which  is  perfectly  legitimate. 

The  result^  therefore,  is  that  we  make  the  rule  absolute,  setting 
aside  the  order  of  the  Municipal  Magistrate  dated  the  3rd  March 
last. 


D.  Sv 


JRuk  tnade  absolute. 
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CIVIL  RULE. 


ABDUL  RAHAMAN 

r. 

MATITAR  RAHAMAN.* 

DepofU  in  Oburi^CivU  Prooedute   Cod9  {Act  ZIV   i^  1SS9)    s.  BtOA—SaU 
in  ex§euiion  qf  d$cre§ — Ch^sharer,  depoiit  (y. 

A  person  claiming  under  the  Mahomedan  law  a  ihare  in  tome  immoveable 
property  which  hat  been  told  in  execution  of  a  decree  against  his  oo-sharers, 
cannot  come  in  and  make  a  deposit  under  s.  810A  of  the  Civil  Procedure  Code. 

Samohandra  y.  JtakhmahaHl),  Paresh  Nath  Sin^ha  t.  Naho^opal  Ckaito- 
padJ^a{2)  referred  to.    arimta»a  A^angar  t.  A^yaihorai  Pillai(S)  distinguis'ned. 

EuLB  granted  to  Abdal  Bahaman,  the  aaction-purohaser. 

This  Bnle  arose  out  of  an  application  by  one  Matiyar 
Bahaman  for  setting  aside  a  sale  under  s.  310 A  of  the  Civil 
Prooedure  Code.  It  appeared,  that  one  Abdul  Ali  obtained 
a  decree  for  money  against  one  Wahid  Ali  and  Mobarakjan 
Bibi,  and  in  execution  of  that  decree  held  certain  immoTeable 
property  belonging  to  them.  This  property  originally  belonged 
to  one  Aman  Ali,  who  sold  the  said  property  to  his  wife,  Guran 
Bibi,  by  a  kabala,  dated  21st  Sraban  1252.  In  1259  both 
Aman  Ali  and  Guran  Bibi  died,  Guran  Bibi  left  two  sons^ 
Wahed  AU  and  Waridulla,  a  daughter,  Mobarakjan,  and  a 
mother,  Nisa  Bibi.  Nisa  Bibi,  who  inherited  a  share  of  the 
daughter's  property,  died  leaving  the  applicant  and  his  brothers 
and  a  sister  as  her  heirs.  The  application  was  objected  to  by  the 
auction-purchaser,  that  the  applicant  had  no  locus  standi  under  s. 
81 OA  of  the  Oivil  Procedure  Code,  and  that  the  kabala  dated 
the  21st  Sraban  1252,  set  up  by  the  applicant,  was  a  forgery. 
The  lower  Court  having  found  that  the  kabala  was  a  bond  fide 
transaction,  and  also  having  found  that  Nisa  Bibi,  as  mother  of 
Guran,  inherited  the  property  as  an  heir  with  the  judgment- 
debtor  and  Waridulla,  held  that  the  applicant  was  a  fractional 

•  CiTil  Rule  Ko.  2856  of  1902. 

(1)  (1898)  I.  L.  B.  28  Bom.  450.  (2)  (1901)  I.  L.  B.  29  Calc.  1. 

(3)  (1897)  I.  L.  R.  21  Mud.  416. 
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owner  of  the  property  sold,  and  that  he  had  an  interest  in  it. 
The  application  was  allowed  and  the  9ale  wa^  set  aside. 

Bnbu  Dhirendra  Lai  Khc^tgir^  ior  the  auotion-purohasery  con« 
tended  that  the  opposite  party  had  no  locus  standi  to  make  the 
application  under  s.  3 10 A.  The  right,  title  and  interest  of 
the  judgment-debtor  only  in  the  property  was  sold,  and  the  title 
of  the  opposite  party  was  not  affected  thereby  at  all ;  see  the  ease 
of  Sam  Chandra  v.  Makhmabai(l)* 

Babu  Satis  Ohundra  Qhose^  for  the  opposite  party,  contended 
that  he  (Matiyar  Bahaman)  being  a  oo-sharer  had  sufficient 
interest  in  the  property  to  come  in  under  s.  310  A  of  the  Ciyil 
Procedure  Oode  and  to  make  the  deposit.  He  is  a  ^*  person  whose 
immoveable  property  has  been  sold''  within  the  meaning  of  the 
said  section.  In  the  case  of  Paresh  Nath  Singha  y.  Nabogopal 
Chattapadhya{2)f  Mr.  Justice  Amir  AU  expressed  his  opinion 
that  the  words  *'any  person  whose  immoveable  property  is  sold  *' 
indudes  every  person  who  has  an  interest  in  the  property  in 
question,  whether  qualified,  partial  or  absolute.  His  Lordship  was 
of  opinion  that  a  mortgagee,  an  owner  of  a  reversion,  has  partial 
interest,  and  therefore  th^  all  come  within  the  meaning  and 
intent  of  the  section.  In  the  case  of  Rakhal  Chunder  Base  y. 
Ikoarka  Nath  Mieser  (3),  it  has  been  held  that  a  mortgagee  has 
a  locus  standi  to  make  an  application  under  s.  311  of  the 
Civil  Procedure  Oode*  In  that  section  also  the  words  are  ^^any 
person  whose  immoveable  property  has  been  sold."  In  the  ease  of 
Srinimsa  Ayyangar  v.  Ayyathorai  Pillai  (4)  it  has  been  held  that 
a  mortgagee  has  a  right  to  come  in  under  s.  310 A« 

PaxvBBV  Jt  A  person,  claiming  under  the  Mahomedan  law 
a  share  in  some  immoveable  property  which  had  been  sold  in 
execution  of  a  decree  against  his  co-sharers,  applied  under  section 
310A,  Oode  of  Oivil  Broceduroi  to  be  allowed  to  make  a  deposit 
within  the  terms  of  that  seotion»  and^  notwithstanding  objection 
taken,  he  has  been  allowed  to  make  such  deposit  and  the  sale 
has  been  accordingly  set  aside.  A  Rule  has  been  obtained  to 
consider  this  matter.    It  seems  to  me  that  the  petitioner  who 

(1)  (1898)  I.  L.  R.  28  Bom.  450.  (8)  (1886)  I.  L.  R.  18  Calc.  846. 

(2)  (1901)  I.  L.  R.  29  Calc  1,  18.         (4)  (1897)  I.  L.  R.  21  Mftd.  416. 
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made  the  applioation  under  seotioii  310A  it  not  a  person  within  the  1902 
terma  of  that  seotion,  as  he  is  not  a  person  whose  immoTeaUe  2wvt 
property  has  been  sold  under  this  diapter.  It  is  quite  possible  R^am4» 
that  in  describing  the  propertjr  as  the  property  of  the  judgment*  Matitab 
debtor,  his  %hare  may  have  been  included-  But  that  would  ^!1!!^'' 
not  afEect  his  right  or  title  or  entitle  him  to  come  under  section  Pw«»»  J- 
310A  on  the  ground  that  his  immoTeable  property  has  been 
sold.  The  proceedings  to  which  he  was  no  party  cannot  possibly 
affect  him.  To  use  the  words  of  Mr.  Justice  Banade  in  the 
case  of  Bamchandra  v.  Rakhmdba%{\)^^^M  his  interests  were  not 
affected  by  the  execution  sale,  his  application  was  very  properly 
rejected  by  the  lower  Oourt.''  These  are  cases  which  have 
been  considered  by  us,  and  which  have  been  referred  to  by  the 
lower  Court  as  authority  for  holding  that  a  mortgagee  may 
come  in  under  section  3I0A.  Now,  so  far  as  this  Court  is  con- 
cerned, the  cases,  I  believe  I  may  correctly  state,  have  proceeded 
on  the  ground  that  the  sales  being  under  the  Bengal  Tenancy  Act 
would  convey  to  the  purchaser  a  right  to  avoid  these  incumbrances ; 
and,  therefore,  it  has  been  held  that  the  mortgagee  has  such  aa 
interest  in  the  immoveable  property,  that  he  is  entitled  to  come 
in  under  section  3I0A,  or,  I  should  say  more  coirectly,  within  the 
corresponding  section,  which  is  exactly  in  the  same  terms,  namely, 
section  174  of  the  Bengal  Tenancy  Act.  The  facts  of  the  case  of 
Srinivasa  Ayyangar  v.  Ayyathorai  Pillai{2)  are  not  fully  stated ; 
but  so  far  as  the  latter  part  of  the  judgment  of  the  learned 
Judges  is  concerned,  I  am  unable,  after  fullest  consideration,  to 
agree  with  it,  for  it  seems  to  proceed  on  two  cases  decided  by  this 
High  Court,  in  both  of  which  the  sales  would  confer  a  right 
to  the  purchaser  to  avoid  the  incumbrances,  and  on  this  ground 
it  was  held  that  the  encumbrancer  was  entitled  to  come  in  within 
the  t^rms  of  section  310A,  or  rather  section  174  of  the  Bengal 
Tenancy  Act.  The  Rule  must,  therefore,  be  made  absolute,  and 
the  order  of  the  Munsiff  set  aside.  The  petitioner  is  entitled 
to  his  remedy  under  the  ordinary  law,  and  his  possession,  or 
his  title,  has  in  no  way  been  affected  by  the  proceedings  of  the 
sale  in  execution  of  the  decree  against  his  00-sharers. 

(1)  (1898)  L  L.  K.  aa  Bom.  460  (453). 

(2)  (1897)  L  L.  R.  21  Mad.  416. 
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A  furtUer  objection  was  taken  at  the  latest  stage  of  the  case  hy 
the  learned  pleader  who  opposes  the  Rute,  that  we  have  no  authority 
to  proceed  in  this  matter  under  section  622,  Code  of  Civil  Procedure. 
We  think  that  this  is  specially  a  case  in  which  such  interference 
is  allowed  and  is  necessary  within  the  terms  of  that  section. 

The  petitioner  will  be  entitled  to  two  gold  mohurs  as  costs 
of  this  Eule,  which  is  made  absolute. 

Stzvksv  J.  I  concur  entirely  in  the  judgment  of  my 
learned  brother,  and  I  have  only  this  to  say  that,  on  the  cases 
which  have  been  laid  before  us,  and  particularly  on  the  case  of 
Paresh  Nath  Singka  v.  Nabogopai  ChaUopadhya{l\  it  seems  to  ma 
plain,  that  the  oa!^  person  or  persons  who  may  apply  under 
section  31 OA,  Code  of  Civil  Procedure,  are  the  judgment-debtcr 
himself  and  certain  persons  claiming  an  interest  in  the  property 
by  a  transfer  from  the  judgment-debtor.  In  the  present  case^ 
it  is  plain  that  the  persons,  whose  right  to  apply  it  has  been  sought 
to  establish,  based  their  claim  upon  an  interest  which  is  no  way 
derived  from  the  judgment-debtor* 

Ruk  made  gbsohte. 


s«c.  o. 


(1)  (1901)  I.  L.  R.  29  Cblc  1. 
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AppetO-^dtfa  Procedure   Code  (Aei  XIV  of  1882)  t,  544^ Appeal  on gro^mi* 
common  to  all  the  defendante, 

A  brought  a  lait  against  B,  C,  2>.  and  othen,  for  recoveiy  of  poMMon  of 
certain  immoveable  property  on  declaration  of  title  thereto,  alleging  that  he 
WM  diiposseesed  by  aU  the  defendants  together.  B,  C,  and  D  appeared  and 
contested  the  smt  mainly  on  the  grounds  that  it  was  bad  for  mis* 
joinder  of  parties,  and  that  the  plMntiif  had  no  title  to  the  land  in  dispute* 
The  Court  of  First  Instance  decreed  the  plaintiif's  suit.  ^  and  C  alone 
preferred  an  appeal,  and  the  lower  AppelUte  Court  allowed  it,  finding  that 
the  pUdntiif  had  not  proved  the  title  set  up  by  him.  On  an  objection  taken 
by  the  pUuntiif  that  innsmuch  as  D  did  not  appeal,  he  could  not  have  the 
bene^t  of  it  t 

Mdd,  that  as  the  decree  appealed  against  proceeded  on  grounds  common 
to  all  the  defendants,  and  regard  being  had  to  the  terms  of  the  provisions 
of  s.  544  of  the  Civil  Procedure  Code,  the  Court  below  was  right  in  allow- 
ing  the  appeal  in  favour  of  D  also. 

Sycd  Eueeain  v.  Madan  Khan  (1)  dissented  from.  Sreeram  Qhtittuoh  v.  Brojo 
Uohun  Ghoisal  (2\  and  Boydo  Nmth  Surmah  v.  Ojan  Bihee  (8)  distinguished.     • 

Second  Appeal  by  the  plaintifP,  Earn  Kamal  Shaha. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiff  to 
recover  poflseflsion  of  certain  immoveable  property  on  declaration 
of  title  thereto.  The  allegation  of  the  plaintiff  was  that  the 
land  in  dispute  belonged  to  one  Mohamed  Nachim,  deceased 
(father  of  defendant  No.  10),  who  sold  it  to  him  on  the  28th 
Kartic  1249B.S.  (12th  November  1842)  for  valuable  considera- 
tion, but  his  vendor  having  refused  to  give  up  possession  after  the 
transfer,  he  had  to  bring  a  suit  against  the  said  Mohamed  Nachim, 

•Appeal  from  Appellate  Decree  No.  1844  of  1899,  against  the  decree  of 
Babu  Jogendra  Nath  Ray,  Subordinate  Judge  of  Oh ittagong,  dated  the  4tli 
August  1899,  reversing  the  decree  of  Babu  Pankaja  Kumar  Chatterjee,  Muusiif 
of  Satkania,  dated  the   18th  of  March  1899. 

(1)  (1894)  I.  L.  R.  17  Mad.  265.        (2)  (1869)  11  W.  R.  449. 
(3)  (1869)  11  W.  R.  288. 
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1908       and  obtained  a  decree ;  that  defendants  No3.  1  and  3  subsequently, 

"^^H      under    colour  of  a  sham  lease    from  the  said  Mohamed  Naohim, 

Shaba      kspthim  out  of  possession  of  the  disputed  land  ;  that  he  sued  them 

«.         in    ejectment  and    recovered  judgment;    and  that    eventually 

Alz.        the  defendants  combined    to    dispossess    him    once  again,   and 

actually  disposscBsed  him  in  the  month  of  Sraban  1257B.S.  (1850). 

Defendant  No.  4  by  one  written  statement  and  defendants  Nos.  6 

and  7     jointly  by  another    written    statement  contended  that 

the  suit    was  bad  for    multifariousness,  inasmuch    as    they  were 

separately  in  possession  of  different  parcels  of  the  lands  sued  for, 

and  want  of  parties ;  that  it  was  barred  by  limitation ;  that  the 

plaintiff  was  not  a  band  fide  purchaser  for  valuable  consideration ; 

and  that  the    disputed  land  did  not    appertain  to  the  taluk  of 

Mohamed  Naohim,  the  vendor  of  the  plaintiff ;  and  that  they 

held  the  parcels  of   lands  in  their    respective    possession  under 

different  titles  from  third  parties. 

The  Court  of  First  Instance  overruled  the  defendant's  objection, 
and  having  found  that  the  plaintiff  had  succeeded  in  proving  his 
title  and  possession,  and  also  that  of  his  predecessor  in  title,  decreed 
the  suit.  The  defendants  Nos.  6  and  7  alone  preferred  an  appeal 
to  the  lower  Appellate  Court,  which  allowed  it,  finding  that  the 
plu-ipfifP  had  not  proved  the  right  which  he  set  up  to  the  land 
in  dispute,  or  possession  by  himself  or  on  the  part  of  his  predecessor 
in  title. 

Babu  Earmdra  NarayanMUter  for  the  appellant. 

Babu  Dhirendra  Lai  Khadagir  tar  Hie  respondent. 


Stbybvs  avd  Btmwmmm  JJ-  This  second  appeal  arises  out 
ol  a  suit  brought  by  the  plaintiff,  as  the  purchaser  of  a  certain  faluka 
right)  for  declaration  of  title  and  possession  of  certain  property 
upon  the  allegation  that  he  had  been  dispossessed  from  that  prop- 
erty by  all  the  defendants  together.  It  was  alleged  that  some  of 
those  defendants  in  collusion  with  the  rest  had  actually  ejected 
the  plaintiff  by  ploughing  the  land. 

The  title  of  the  plaintiff  was  denied,  as  was  the  possession  of 
himself  and  his  predecessor  in  title,  and  the  alleged  dispossession. 

The  suit  was  defended  by  three  of  the  defendants  only — the  4th 
the  6th,  and  the  7th,    One  written  statement  was  filed  by  the  4th 
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defendmti  and  another  by  the  6tk  and  7th  defendants.    Both       1908 
sets  of  defendants  objeoted  that  the  suit  wm  bad  f<nr  misjoinder.        ^^ 
But  that  objection  was  overraled  by  the  Court  of  First  Instanoe      Kamal 
on  the  ground  tiiat^  according  to  the  case  of  the  plaintiff,   the      ^^^^^ 
defendants  had  all  combined  to  dispossess  him  and  that  it  imti     ahmad 
evident  upon  their  own  case  that,  as  the  Munsiff  expresses  it,  they 
had  ''laid  their  heads  together  to  back  the  plaintiff,"  by  wluoh  we 
presume  he  meant  that  they  laid  their  heads  together  to  eject  the 
plaintiff.    The  Oourt  of  First  Instanoe  further  found  in  favour 
of  the  title  and  the  possession  of  the  plaintiff  and  his  predecessor 
in  title,  and  against  the  title  set  up  respectively  by  the  4th 
defendant  and  the  defendants  Nos.  6  and  7. 

The  defendants  Nos.  6  and  7  alcme  preferred  an  appeal  to  the 
lower  Appellate  Court. 

The  lower  Appellate  Oourt  allowed  the  appeal,  finding  that  the 
plaintiff  had  not  proved  the  right  which  he  set  up  to  the  land  in 
dispute  or  possession  by  himself  or  on  the  part  of  his  predecessor 
in  title. 

Three  grounds  were  taken  in  arguing  this  appeal  before  us. 
One  was,  that  the  learned  Judge  of  the  lower  Appellate  Court  had 
misconceived  the  case  ;  secondly,  it  was  urged  that  the  lower  Ap- 
pellate Court  ought  to  have  ordered  a  further  investigation.  As 
regards  these  two  points,  nothing  need  be  said.  The  only  substan- 
tial point  is  the  third,  which  we  proceed  to  notice ;  that  is,  that  as 
the  6th  and  7th  defendants  alone  appealed,  being  interested  under 
different  title  from  tiie  4th  defendant  in  separate  portions  of  the 
land,  the  appeal  ought  to  have  been  allowed  only  as  far  as  they 
were  concerned,  and  not  also  in  favour  of  the  4th  defendant. 

tTpon  tiie  other  side,  reference  has  been  made  to  section  544 
of  the  Code  of  Civil  Pjrocedure,  which  provides,  so  far  as  it  is 
necessary  to  quote  it  for  the  purpose  of  this  case,  that  where  there 
are  more  defendants  than  one  in  a  suit,  and  the  decree  appealed 
against  proceeds  on  any  ground  common  to  all  the  defendants,  any 
one  of  the  defendants  may  appeal  against  the  whole  decree,  and 
thereupon  the  Appellate  Oourt  may  reverse  or  modify  tiie  decree 
in  favour  of  all  the  defendants. 

The  question  is  whether  it  can  be  said  that  the  decree  appeal- 
ed against  in  this  case  proceeded  on  any  ground  common  to 
all  the  defendants.    In  this  connection,  we  have  been  referred 


Digitized  by 


Google 


433 


CALCUTTA    SERIES. 


[VOL.  XXX. 


1908 


Raic 
Kamal 
Shaha 

Ahmad 
Ali. 


on  the  part  of  the  appellant  to  the  case  of  Syed  Hussain  v. 
Madan  Khan{l)^  as  also  to  the  eases  of  Sreeram  Ohuttuck  t* 
Brojo  Mohun  Oho9BaI(2)  and  Boy  do  Nath  Burmah  v.  Ojan  Btbeei^)' 
The  Madras  case  is  based  apparently  upon  the  former  case  of  this 
Oourt,  to  which  we  have  just  referred. 

With  regard  to  the  Madras  case,  (1),  with  great  respect,  we 
must  say  that  in  our  opinion  the  decision  seems  somewhat 
to  narrow  the  effect  of  the  provisions  of  section  554.  That  section 
does  not  require  that  the  decree  appealed  against  should  proceed 
Mclusively  on  grounds  common  to  all  the  defendants,  but  that 
it  should  proceed  on  any  ground  common  to  all  the  defendants. 

The  case  in  page  449  of  the  11th  volume  of  the  Weekly 
Beporter  was  a  case  of  a  different  kind  from  that  with  which 
we  are  now  dealing ;  and  it  seems  to  us  scarcely,  upon  its  own 
facts,  to  support  the  argument  which  has  been  adduced  for  the 
appellants  in  a  case  of  the  present  kind.  The  case  at  page  238 
of  the  same  volume  also,  it  appears  to  us,  presents  some  points 
of  difference  from  the  present  case,  especially  this  difference, 
that  whereas,  as  we  understand,  if  the  plaintiff's  title  w&re 
found  to  be  proved  in  the  present  case,  it  would  stand  equally 
good  against  all  the  defendants;  in  that  case  the  success 
of  one  of  the  defendants  depended  upon  a  circumstance  which 
did  not  arise  in  the  case  of  the  other  defendants.  It  seems 
to  us  difficult  to  say  that  in  the  present  case  the  decree  appealed 
against  in  the  lower  Appellate  Court  did  not  proceed  on  any 
ground  common  to  all  the  defendants,  when  there  are  at  least 
two  grounds  which  were  common  to  them  all ;  the  first  being 
the  title  of  the  plaintiff,  which,  if  it  succeeded  at  all,  would  succeed 
equally  against  them  all,  and  secondly,  the  ground  that  they  had 
combined  to  oust  the  plaintiff  from  the  land  in  dispute. 

In  this  view  we  think  that  the  learned  Subordinate  Judge 
was  justified  in  decreeing  the  whole  appeal,  with  reference  to  the 
terms  of  the  provisions  of  section  544  of  the  Code  of  Civil 
Procedure ;  and  we,  therefore,  dismiss  this  appeal  with  costs. 

Appeal  dismissed, 
8.  c.  o. 

<1)  (1894)  I.  L.  R.  17  Mad.  265,  (2)  (1869)  11  W.  R.  4i9. 

(8)  (1869)  11  W.  R.  288. 
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Document,  esteeuHon  of— Signature,  enffleiency  qf-^Lim4tation  Act  {XV  of  1S77) 
Sek.  II,  Arte.  91  and  142— Suit  to  recover  foteeeeion  of  immoveable 
property — Cancellation  of  document  not  required  to  he  $et  atide — Fraud. 

A  document  it  a  nnllity,  where  the  executant  of  it  signed  only  on  the  firit 
page,  bnt  did  not  sign  on  the  other  pages,  having  diacovered  that  it  was  not 
in  accordance  with  the  terms  previously  agreed  npon;  such  a  document  does  not 
require  to  be  set  aside  or  cancelled  in  order  to  entitle  any  person  to  the  possession 
of  the  property  covered  by  it  as  against  the  person  in  whose  favour  it  stands* 

Thoroughgood'e  oaeei}),  Foeter  v.  Machinnon{2),  Sham  Lall  Mitra  v. 
Amarendra  Natk  Bo9e(S)  and  Bagkuhar  Dj^al  Saku  v.  Bhikffa  Lai  Mieeer{^) 
referred  to. 

A  suit  to  recover  possession  of  immoveable  property  by  setting  aside  a  document 
on  the  g^und  of  fraud,  bnt  which  document  does  not  require  to  be  set  aside 
or  cancelled,  is  governed  by  Article  142  and  not  by  Article  91,  Schedule  II  of  the 
Limitation  Act  (XV  of  1877). 

Second  Appeal  bj  Banka  Behari  Shaha,  the  defendant 
No.  1. 

This  appeal  arose  out  of  an  action  brought  hy  the  plaintiffs 
to  recover  possession  of  a  share  of  a  certain  mouzah  with  mesne 
profits,  and  for  a  declaration  that  the  pottah  by  virtue  of  which 
the  defendant  No.  1  h%d  dispossessed  them  (the  plaintiffs)  was  not 
executed  in  the  proper  waj,  and  void  for  want  of  consideration. 
The  allegation  of  the  plaintiffs  was  that  the  defendant  No.  2, 
Girija  Proeonno  Ghose,  executed  a  mouraai  pottah  of  his  4-annas 

*  Appeal  from  Appellate  Decree  No.  809  of  1900,  against  the  decree  of 
G.  K.  Deb,  Esq.,  District  Judge  of  Nuddea,  dated  the  17th  of  April  1900, 
affirming  the  decree  of  Babu  Prassanna  Coomar  Ghose,  Subordinate  Judge  of 
that  district,  dated  the  8id  of  March  1899. 

(1)  (1584)  2  Co.  Rep.  9. 

(2)  (1869)  L.  B.  4  C.  P.  704. 
(8)  (1895)  I.  L.  R.  28  Calc.  460. 
(4)  (1885)  I.  L.  R.  12  Calc  69. 
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share  in  mouzah  Atharkada  in  favour  of  defendant  No.  1,  Banku 
Behari  Shaha,  on  the  9th  Falgoon  1301  B.S.  (20th  February  1895). 
But  before  that  pottah  was  registered  he  executed  a  seoond 
maurasi  pottah  of  the  same  property  in  favour  of  them  (the 
plaintiffs)  on  the  21st  Falgoon  of  that  year,  and  registered  it 
on  the  following  day.  Subdequently  the  defendant  No.  1  got 
his  poUah  registered  under  the  provisions  of  s.  35  of  the 
Indian  Begistration  Aot.  The  plaintifEs  alleged  that  they  became 
aware  of  the  defendant's  pottah  in  Joista  1302  B.S.  (May,  1895) 
on  account  of  certain  rent-suits  having  been  dismissed  which 
they  brought  against  some  tenants  of  that  mouzah  on  the  basis  of 
their  subsequent  pottah  Hence  the  present  suit  was  brought. 
The  defence  of  the  defendant  No.  1  was  that  his  pottah  having 
been  executed  for  consideration,  prior  to  the  pottah  of  the  plaintifb, 
his  pottah  was  entitled  to  a  priority  over  that  of  the  plaintifEs' ; 
and  that  the  plaintiffs  having  had  knowledge  of  his  (the  defen- 
dant's) pottah,  long  before  three  years  prior  to  the  institution 
of  the  suit,  it  was  barred  under  Article  91,  Schedule  II  of  the 
Limitation  Act. 

The  Court  of  First  Instance  held  that  Article  91,  Schedule  II 
of  the  Limitation  Act,  applied  to  the  case,  and  that  the  suit  was 
not  barred  by  limitation,  because  the  facts  entitling  the  plaintiffs 
to  have  the  pottah  of  defendant  No.  1  set  aside  became  known  to 
them  within  three  years  before  the  institution  of  the  suit.  On  the 
merits,  it  found  that  the  pottah  of  defendant  No.  1  was  fraudu- 
lently obtained,  and  was  not  properly  executed.  The  plaintiffs' 
suit  was  decreed.  On  appeal,  the  District  Judge  of  Nuddea, 
Mr.  G.  E.  Deby  afiSrmed  the  decision  of  the  first  Court. 

Dee.  2, 3.  ])r^  Ashutosh  Mookerjee  (Babu  BirqjMohun  Mazumdar  with  him) 

for  the  appellant.  As  to  the  question  of  limitation,  I  submit  that 
either  article  91  or  95  of  the  Limitation  Act  applies  to  this  case. 
In  s.  3  of  the  Limitation  Act,  it  appears  that  ^plaintiff'  includes 
any  person  from,  or  through  whom  a  plaintiff  derives  his  right  to 
sue.  [  Banekjeb  J.  The  word  *  plaintiff '  does  not  occur  in  article 
95.]  It  occurs  in  article  91.  Plaintiff's  suit  is  barred  by  limitation. 
It  has  been  held  in  the  case  of  Jugaldaa  v.  Amba8haf^r{l) 
that  the  circumstance  that  the  plaintiff  was  in  possession  through 

(1)  (1888;  I.  L.  R,  12  Bom.  601. 
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his  tenants  could  not  affect  the  application  of  the  Act.  He 
woold  equally  be  bound  to  take  proceedings  to  set  aside  the 
document  within  the  time  limited  by  the  Act.  The  Friyy 
Council  case  of  Janki  Kunwar  v.  Ajii  8ingh{l)  is  really  appli* 
cable.  It  is  not  essentially  a  suit  for  possession  of  immoYeable 
property  in  the  sense  to  which  12  years'  limitation  is  applicable. 
The  immoveable  property  could  not  have  been  recovered  until 
the  pottah  was  set  aside,  and  it  was  necessary  to  bring  a  suit  to 
set  that  aside.  This  case  falls  within  article  91  of  the  Limitation 
Act  (XV  of  1877)  and  is  barred. 

Dr.  Bash  Behary  Ohosh  {Babu  Saroda  Charan  Mtter  with 
him)  for  the  respondent.  This  being  a  suit  for  recovery  of 
immoveable  property,  12  years'  limitation  is  applicable  under  article 
142  of  the  Limitation  Act.  This  is  no  deed  at  all,  there  being 
no  complete  execution  of  it,  and  therefore  it  need  not  be  set 
aside.  From  the  evidence  in  this  case  it  appears  that  the  exec- 
utant never  intended  to  execute  the  deed  and  the  mind  of  the  signer 
did  not  accompany  the  signature.  Therefore  there  was  no 
document  at  all  in  the  way  of  the  plaintiff  to  be  set  aside  :  see 
Pollock  on  Contracts  (7th  Edn.),  pp.  461-462,  and  the  case  of  The 
Oriental  Bank  Corporation  v.  John  Flefmng{2).  Unless  the  deed  is 
operative  between  the  parties,  it  is  not  necessary  to  set  it  aside : 
see  Baghubar  Dyal  Sahu  v,  Bhihya  Lai  Mi88er{3). 

Br,  Mookerjee  in  reply. 

Cur,  ach,  mlt. 


1902 


Bavxv 
Behabi 
Shaha 

V, 

Kbibhto 

GOBIVDO 
JOABDAB. 


BAvaBJBS  AVB  Chizx>T  JJ«  This  appeal  arises  out  of  a  suit  ^^'  ^^' 
brought  by  the  plaintiffs,  respondents,  for  recovery  of  possession 
and  mesne  profits  of  a  4-anna-share  of  a  certain  mouzah 
named  Fatihpur  in  darmauruei  jote  right  under  a  pottah  grant- 
ed to  them  by  defendant  No.  2,  GHrija  Frosanno  Ghose,  on  the 
21st  of  Falgoon  1301,  and  for  a  declaration  that  the  pottah  dated 
the  9th  of  Falgoon  1301,  by  virtue  of  which  defendant  No.  1 
had  dispossessed  them,  was  not  executed  in  the  proper  way  and 
was  void   of  consideration,  and    inoperative.      The  defence   of 

(1)  (1887)  I.  L.  R.  15  Calc.  58 
•     (2)  (1879)  I.  L.  R.  8  Bom.  242  (266). 
(8)  (1885)  I.  L.  R.  12  Calc.  69. 
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defendant  No.  1,  who  alone  put  m  a  written  statement,  was  to 
the  effect  that  the  suit  was  barred  by  limitation,  and  that  the 
answering  defendant's  pottah  was  valid  and  operative,  and, 
being  of  a  prior  date,  should  prevail  against  that  of  the 
plaintifiEs. 

The  Courts  below  have  held  that  though  the  period  of  limi- 
tation applicable  to  the  suit  was  not  12  jears,  but  3  years  under 
Article  91  of  Schedule  II  of  the  Limitation  Act,  it  was  not  barred, 
because  the  facts  entitling  the  plaintiffs  to  have  the  pottah  of 
defendant  No.  1  set  aside  became  known  to  them  within  three 
years  before  the  institution  of  the  suit.  On  the  merits  they 
have  concuirently  found  that  the  pottah  of  defendant  No.  1 
had  not  been  properly  executed,  and  was  obtained  by  fraud  and 
without  payment  of  any  consideration.  And  they  have  accord- 
ingly given  the  plaintiffs  a  decree. 

In  second  appeal  it  is  contended  for  the  appellant,  defendant 
No.  1,  that,  upon  the  facts  found  as  to  the  plaintiffs'  knowledge 
of  the  defendant*s  pottah,  the  Court  of  Appeal  below  ought  to 
have  held  that  the  suit  was  barred  under  Article  91  of  Schedule 
II  of  the  Limitation  Act ;  while,  on  the  other  hand,  the  learned 
vakil  for  the  plaintiffs,  respondents,  in  answer  to  this  contention, 
urges  that  the  suit  being  one  for  recovery  of  possession  of 
immoveable  property,  and  the  cancellation  of  the  defendant's  pottah 
being  asked  for  only  as  subsidiary  relief,  the  period  of  limitation 
applicable  to  the  suit  is  12  years,  and  that  upon  the  facts 
found  as  to  the  manner  in  which  the  defendant's  pottah  was 
signed  and  came  to  the  hands  of  defendant  No.  1,  that  docu- 
ment was  void  ab  initio  and  did  not  require  to  be  set  aside. 

We  are  of  opinion  that  the  appellant's  contention  is  so  far 
correct  that  if  the  period  of  limitation  applicable  to  the  suit  is 
3  years  under  Article  91  of  Schedule  II  of  the  Limitation  Act, 
it  is  barred  according  to  the  finding  of  the  lower  Appellate  Court 
to  the  effect  that  the  plaintiffs  knew  of  the  defendant's  pottah,  and 
of  the  reasons  why  it  was  inoperative,  more  than  three  years  before 
the  suit.  "We  are  also  of  opinion  that  if  the  immoveable  property 
covered  by  the  defendant's  pottah  could  not  be  recovered  until  that 
document  was  set  aside,  and  it  was  necessary  to  bring  a  suit  to  set 
it  aside,  the  mere  fact  of  the  principal  relief   asked   for  in  this 
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suit  being  the  reooverj  of  possession  of  that  property  oonld  not 
save  it  from  being  barred  by  limitation.  The  decision  of  the  Priyy 
Connoil  in  the  case  of  Janki  Kunwar  v.  Ajit  Singh(l)  is  dear 
authority  on  this  point,  and  their  Lordships'  decision  in  Malkarjun 
T.  Narhari{2)  also  goes  in  the  same  direction. 

But  we  think  the  facts  found  by  the  lower  Appellate  Court 
as  to  the  manner  in  which  the  pottah  propounded  by  defendant 
No.  1  came  to  be  signed  by  the  grantor  and  to  pass  into  the  pos- 
session of  the  grantee,  clearly  show  that  it  was  a  nullity  from  its 
inception  and  was  never  intended  to  be  operatiye :  it  was  not  a 
Yoidable  deed,  but  was  one  that  was  void  ab  initiOy  and  so  it  did  not 
require  to  be  set  aside.  The  passage  of  the  judgment  of  the  Oourt 
of  Appeal  below  in  which  those  facts  are  to  be  found  runs  thus  :— 

^^  As  to  the  allegation  about  the  lease  to  the  defendant  being 
a  fraudulent  transaction,  the  ontis  of  proving  it  lay  on  the  plain- 
tiffs. The  plaintiffs  have  sought  to  discharge  this  onus  by 
calling  G-irija  Prosanno  Ghose  and  his  gomastha,  Ishan  Chunder 
Mozumdar,  to  prove  the  circumstances  under  which  the  lease  to  the 
defendant  came  to  be  executed.  They  both  say  that  the  defendant's 
man,  Hari  Dobey,  acted  for  the  defendant  on  the  occasion ;  that 
defendant  has  agreed  to  take  a  lease  of  Qirija  Prasanna's  share 
in  Fatihpur  and  Chur  Bamnagore  on  payment  of  the  sahmi  and 
rent  referred  to  above ;  that  a  lea^  was  accordingly  drafted  by 
Qirija  Prasanna's  man,  Inatullah  ;  that  afterwards  the  draft  was 
taken  to  the  cutoherry  of  defendant's  master,  Srikanta  Shaha,  by 
Hari  Dobey  for  being  fair  copied  ;  that  when  the  fair  copy  was 
brought  it  was  signed  on  the  first  page  by  GKrija  Prasanna, 
and  that  at  that  time  Ishan  Chandra  Mozumdar  having  turned 
up,  he  was  asked  by  Qirija  Prasanna,  whose  eyesight  was  defec- 
tive,  to  read  it,  and  that  when  it  was  discovered  that  it  was  not 
in  accordance  with  the  terms  previously  agreed  to,  Qirija  Prasanna 
refused  to  sign  the  other  pages  and  asked  Ishan  Mozumdar  to 
keep  it.  It  was  then  that  Hari  Dobey  took  it  away  on  pretence 
of  rectifying  the  omission,  but  he  afterwards  refused  to 
return  unless  the  money  spent  on  stamps,  &c.,  was  paid  to  him 
The  Subordinate  Judge  has  believed  this  evidence  and  found 
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(1)  (1887)  I.  L.  R.  15  Calc.  58. 
(2;  (1900)  I.  L.  R.  25  Bom.  837;  L.  R.  27^.  A.  216. 
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1902       as  a  fact  that  the  lease  to  the  defendant  was  obtained  by  fraud.^' 

^j^jj      And  later  on,  in  the  judgment  this  finding  is  affinned  by  the 

^HABi      lower  Appellate  Court.    This  shows  that  the  signature   of  the 

«.         grantor  on  the  defendant's  pottah  is,  to  use  the  language  of  Bjlea 

^uH^    ^'  ^  tbster  v.   Mackinnon{l)^  "iavalid  not  merely  on  the  ground 

JoABDAB.    of  fraud,  but  on  the  ground  that  the  mind  of  the  signer  did 

not  aooompany  the  signature ;  in  other  irords,  he  never  intended 

to  sign,  aod  therefore  in  contemplation  of  law  never  did  sign 

the  contract  to  which  his  name  is  appended." 

ThoroughgoocTa  oase(2),  the  case  of  Foster  v.  jUackinnon{l) 
just  referred  to,  and  other  cases  to  which  reference  is  made  in 
'  Pollock  on  Contracts,  5th  edition,  pages  441-45,  are  authorities  for 
the  view  we  take  that  the  pottah  of  defendant  No.  1  must  be 
treated  as  a  nullity  from  the  beginning,  as  a  document  which 
never  had  been  executed  in  the  true  sense  of  the  term,  and  as 
not  requiring  therefore  to  be  set  aside.  That  a  document 
which  was  never  intended  by  the  executant  to  be  operative 
does  not  require  to  be  set  aside  or  cancelled  in  order  to  entitle 
any  person  to  the  possession  of  the  property  covered  by  it  as 
against  the  person  in  whose  favour  it  stands,  has  been  held  by 
this  Court  in  the  cases  of  Sham  Lall  Mitra  v.  Amarendra  Nath 
Bose{3)  and  Raghubar  Dyal  Sahu  v.  Bhikya  LalMmer(^. 

It  was  argued  for  the  appellant  that  as  the  lower  Appellate 
Court  has  found  that  '^  the  plaintiffs  could  not  recover  possession 
of  the  property  leased  out  to  them  until  the  prior  lease  in  favour 
of  the  defendant  was  set  aside,"  it  is  not  open  to  this  Court  in 
second  appeal  to  set  aside  that  finding  and  take  a  difEerent  view 
of  the  defendant's  lease.  We  do  not  feel  pressed  by  this  argu- 
ment at  all.  If  the  so-called  finding  had  been  a  finding  of  fact, 
no  doubt  we  could  not  interfere  with  it.  But  it  is  clearly  no 
finding  of  fact.  It  is  only  an  inference  of  law  deduced  from 
the  facts  found,  from  which  we  have  shown  above  the  very 
opposite  inference  arises,  namely,  that  the  lease  in  favour  of 
defendant  No.  1  was  a  nullity  from  the  beginning  and  did  not 
require  to  be  set  aside. 

(1)  (1869)  L.  R.  4  C.  p.  704.  711. 

(2)  (1684)  2  Co.  Rep.  9. 

(8)  (1895)  L  L.  R.  28  Calc    460. 
(4)  (1886)  I.L.  R.  12Ch1c.  69. 
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For  ihB  foregoing  reasons  we  must  hold  that  this  suit,  so  far  1903 

as  it  seeks  for  reooyerj  of  possessioii  of  immoyeable  property,  is  bavwu 

not  barred  by  limitation,  *  the  prior  pottah  propounded  by  the  b»habi 

defendant  No.  1  being  void  ab  mUio,  and  that  this  appeal  should  «. 

be  dismissed  with  costs,  the  declaration  by  the  Courts  below  that,  gSiJSSo 

that  pottah  is   inoperative  being  treated  merely  as  a    finding  Joabdib. 
auxiliary  to  the  granting  of  the  decree  for  possession. 

s.  0.  G.  Appeal  dUmmed. 
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LAKSHMI  PRITA  OHOWDHURANI 
EAMA  KANTA  8HAHA  * 

ZtmUation—LimitaHon  Act  {XV  <ff  1877),  Sch,  II,  Art,  29^SuU  for  mo%ty 
wrongly  taken  out  in  exeeution^Seffulatum  VIII  qf  ISlQ-^Putnee  talnk. 

A  suit  to  recover  the  lurplns  proceeds  of  a  sale  beld  under  BegnUtioii  YIII  of 
1819»  wrongfully  taken  ont  by  the  defendant  in  execation  of  a  decree  against  a 
third  party,  does  not  come  under  Art.  29,  Sch.  II,  of  the  Limitation  Act. 

Jc^jivan  Javkordoi  ▼.  Chdam  Jilani  Cfhaudhri  (1)  dissented  from. 

Appeal  by  the  defendant,  Lakshmi  Friya  Ghowdhurani. 

The  plaintifiEs  were  owners  of  12  annas  and  odd  gandas,  and 
Bam  Bandar  Shaha^  the  ancestors  of  defendants  Nos.  8,  9  and  10 
and  the  defendant  No.  11  were  the  owners  of  the  remaining  3 
annas  and  odd  gandas  share  of  a  certain  putnee  taluk.  On  the 
26th  May  1893,  the  plaintiffs  purchased  the  said  3  annas  and 
odd  gandas  of  the  taluk  from  the  defendants  Nos.  3  to  7,  who 
had  purchased  the  same  at  an  auction  sale  on  the  16th  March 
1891.  Thus  the  plaintifEs  became  owners  of  the  entire  taluk. 
The  taluk  was  then  put  up  to  sale  for  arrears  of  rent  under 
Regulation  Vili  of  1819,  and  purchased  by  the  defendant  No.  6 
for  Bs.  10,250.  After  deduction  of  the  rent  due,  etc.,  Us. 
9,050-9-6  stood  in  deposit  in  the  NoakhaU  CoUectorate.  In 
execution  of  a  decree  obtained  by  the  defendant  No.  1  against 
Bam  Sundar  Shaha  and  the  defendant  No.  11,  the  defendant  No.  1 
caused  Bs.  1,862-6-6  out  of  the  said  sale-proceeds  to  be  attached  on 
the  18th  January  1896,  and  took  out  the  said  amount  on  the 
17th  February  following.  Out  of  the  aforesaid  amount,  the 
defendant  No.  12  realised  from  the  defendant  No.  1  Bs.  1,232-6-0, 
leaving  a  balance  of  Bs.  630-0-6  with  the  latter  defendant. 

The  present  suit  was  instituted  by  the  plaintiffs  for  the 
recovery  from  the  defendant  No.  1  of  the  aforesaid  sum  of 
Bs.  630-0-6  with  interest.  The  suit  was  instituted  on  the  6th 
May  1898.    One  of  the  issues  framed  was  whether  the  suit  was 

•  Appeal  from  Original  Decree  No.  841  of  1898,  against  the  Decree  of 
S.  N.  Hnda,  Esquire,  Officiating  District  Judge  of  Koakhali,  dated  the  15th  of 
August  1898. 

(1)  (1883)  I.  L.  R.  8  Bom.  17. 
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baxred  by  limitation.    It  was  oontended  on  behalf  of  the  defend- 

190B 

ant  No.  1  that  the  suit  was  barred  by  Article  39  of  the  Limitation 


Act.    The  District  Judge  held  that  Artide  62  of  the  Limitation  ^^J^" 

Act  was  applicable  to  the  present  snit,  and  that  accordingly  it  was  Chowbbit* 
not  barred.    On  the  merits  the  suit  was  decreed.  v. 

Babus  Basanta  Kumar  Bose  and  GHrija  Prasanna  Boy  for  the      kavta 
appellant.  Shaha. 

BaSu  Baikanta  Nath  Das  for  the  respondents. 

ChiQui  An  Qbxbv  JJ.  The  only  question  raised  in 
tins  appeal  on  behalf  of  the  defendant  is  one  of  limitation.  It 
appears  that  a  certain  putnee  taluk  belonged  to  one  Earn 
Sundar  and  some  other  persons.  They  sold  it  to  the  plaintifb, 
and  while  the  putnee  was  in  the  hands  of  the  plaintifb  it  was  sold 
for  rent  in  1896  under  the  provisions  of  Regulation  VIII  of  1819, 
the  result  being  that  after  payment  of  the  rent  due  to  the 
zamindar,  a  certain  amount  of  money  was  left  in  the  hands  of 
the  Collector  to  the  credit  of  the  owner  of  the  putnee.  Subsequent 
thereto,  the  present  defendant  in  execution  of  a  decree  that  he  had 
against  the  said  Bam  Sundar  attached  the  surplus  sale-proceeds, 
the  attachment  being  taken  out  on  the  18th  of  January  1896  ; 
and  the  money  thus  attached  was  withdrawn  by  the  defendant 
on  the  17th  of  February  1896.  Thereupon,  the  present  suit  was 
instituted  on  the  6th  of  May  1898  for  recovery  of  the  money  in 
question  from  the  defendant,  upon  the  ground  that  the  plaintiff 
was  the  rightful  owner  of  the  putnee,  and  not  Ram  Sundar, 
upon  the  date  when  the  sale  took  place,  and  therefore 
the  defendant  had  no  right  to  withdraw  the  surplus  sale-proceeds. 

The  Court  below  has  decreed  the  plaintifTs  suit. 

The  ground  that  has  been  urged  on  behalf  of  the  defendant 
by  the  learned  Yakilis  that  the  case  is  governed  by  Article  29 
of  the  Second  Schedule  of  the  Indian  Limitation  Act,  and  that  the 
suit  not  having  been  brought  within  one  year  from  the  date 
when  the  attachment  was  taken  out  by  the  defendant,  it  is 
barred  by  limitation.  Article  29  of  ihe  Second  Schedule  runs 
thus: 

**  For  compensation  for  wrongful  seizure  of  moveable  property 
under  legal  process,  one  year  (from)  the  date  of  the  seizure." 

31 
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1909  The    article    eontemplates    wrongful  seuure,  the  seizure  of 

Lakshui    moveable  property  under  legal  proceasi  and  tliat  by  reason  of  such 

Pbita      wrongful    seixore  a  person  has  been   damnified.    The  plainti£b 

BAirx       in  the   present  case  do    not  say    that    they  have  sustained  any 

RjMA       injury  by  reason  of  the  attachment^  nor  do  they  claim  any  compen- 

Kavta      fiation  on  that  account.    What  they  say  is  that  the  money  taken 

by  the  defendant  rightfully  belongs  to   them,  ai^d  they  therefore 

seek  to  recover  it  as  having  been  wrongfully    taken    from  the 

Collectorate. 

It  seems  to  us  that  Article  29  referred  to  by  the  learned  Yakil 
contemplates  a  very  different  class  of  cases  from  the  case  with 
which  we  are  concerned.  He  has,  however,  called  our  attention  to 
the  case  of  Jagjivan  Javherdaa  v.  Oulam  Jilani  Chaudhri  (1), 
but  we  regret  we  are  unable  to  follow  it.  The  result  is  that  th0 
appeal  is  dismissed  with  costs. 

Appeal  disnUssed. 

M.  V,  B. 

(1)  (1888)  I.  L.  B.  8  Bom.  17. 
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CRIMINAL   REVISION. 


SUKEU  DOSADH  looa 


EAM  PERGASH  SINGH.* 

JmrifdiciUm^Orimimai  Troe0dmr0  Cbds  (Aei  Vof  1898)  $9.  107,  145'^Froe-d^ 
imgw  mnder  #.  149  ^tJU  Cf0d0,  imiUaHom  •f^B%om^}f  for  ketfit^  ikspemc^. 

The  miJdBg  of  a  fomuJ  order  aadMr  fiihHMetioii  (1)  of  p.  145  of  the  CrimiiuU 
Prooedvre  Code  ie  abeolntely  neeoiiery  to  give  the  M«gietr»te  juriediction  to 
initUte  proceedings  under  that  lectioa* 

Where  »  notice  was  ieroed  on  the  pertiee  under  e.  107  of  the  Criminel 
Procedure  Code  to  ihow  ceoie  whj  thef  ehoold  not  execute  e  bend  to  keep  the 
peace;  and  the  Kagiftrate  at  the  hearing  recorded  an  order  wherein  he  itated 
that  it  appeared  to  him  that,  on  the  facte,  the  caee  was  one  for  the  application 
of  8.  145  of  the  Code,  and  not  of  s.  107,  and  he  then  proceeded  to  "bind  down" 
the  irst  party  nnder  snb-seetion  (6)  ef  s.  146 : 

MM,  that  tte  exptessiea  ^<blnd  down  ''  was  not  correct,  and  that  the  order 
wM  entiielj  bad. 

BuLE  granted  to^tbe  petitionero,  Snkra  Dosadh  and  otherp. 

Thia  was  a  Bule  oalling  upon  the  District  Magistrate  of  Patna 
to  show  cause  why  an  order  porporting  to  hav^  been  made  under 
sub-section  (6)  o{  s.  145  of  the  Qriminal  Procedure  Code  should 
not  be  set  aside  on  the  ground  that  such  order  was  made  without 
jurisdiction,  inasmuch  as  no  preliminary  order  had  been  passed 
under  the  provisions  of  subsection  (1)  of  s«  145. 

In  this  case  a  notice  vnder  s.  107  of  the  Criminal  Pro- 
cedure Code  was  issued  on  the  parties  to  show  cause  why  they 
should  not  execute  a  bond  to  keep  the  peace  for  one  year. 

When  the  case  came  on  for  hearing,  the  Subdivisional  Magis- 
trate of  Barh  recorded  the  foUowiog  order  :-^ 

"  It  appears  to  me  qnite  obrioqe  that,  on  the  faete,  the  case  is  one  for  the 

^plioation  of  s.  14S  and  not  s.  107  of  the  Criminal  Procedure  Code in 

the  abeenoe  of  direct  proof  that  the  first  party  has  been  onlawf ally  ericted  from 
possession  dnring  the  two  preceding  months,  I  feel  bound  to  bind  down  the  first 
party  nndsr  sob-sectioa  (6),  s.  14S  of  the  Criminal  Proeedore  Code." 

*  Criminal  Berision  No.  800  of  1903,  against  the  order  passed  by  V.  C 
Ssq.  Sobdirisioaal  Oiicer  of  Barh,  dated  the  80th  of  Jannary  1908. 
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Babu  Atulya  Charan  Boae  for  the  petitioners.  Both  sidee  in 
thiB  ease  were  called  upon  under  b.  107  to  ahow  oause  why  they 
Bhoold  not  exeoate  a  bond  to  keep  the  peace.  After  the  matter 
was  heard  oat,  the  Magistrate  came  to  the  condosion  that  s.  107 
did  not  apply,  but  that  s.  145  did,  and  he  proceeded  to  bind 
down  the  first  party  under  sub-section  (6).  It  has  been  repeatedly 
held  that  before  a  Magistrate  has  jurisdiction  to  initiate  proceed- 
ings under  s.  145  he  must  make  a  formal  order  under  sub-section 
(1)  of  that  section.  No  such  order  has  been  made  in  these  pro- 
ceedings. The  Magistrate  has  no  power  to  bind  any  one  down 
under  sub-section  (6).  The  Magistrate  has  converted  a  proceeding 
commenced  under  s.  107  into  one  under  s.  145,  and  this  he 
has  no  right  to  do.  The  order  is  therefore  bad,  and  without 
jurisdiction. 

Babu  Jogesh  Chunder  Dey  for  the  opposite  party.  The  Magis- 
trate acted  on  information  when  he  called  upon  the  parties  to  show 
cause  under  s.  107  of  the  Criminal  Procedure  Code,  just  as  he 
would  hare  done,  if  he  had  wished  to  draw  up  proceedings  under 
B.  145.  Although  the  Magistrate  did  not  make  a  formal  order 
under  sub-section  (1)  of  s.  145,  the  notice  calling  upon  the  parties 
to  show  cause  under  s.  107  may  be  read  in  place  of  that 
formal  order.  The  making  or  not  of  a  formal  order  under 
sub-section  (1)  of  s.  145  is,  I  submit,  a  question  of  procedure, 
and  does  not  in  any  way  affect  the  jurisdiction  of  the  Magistrate. 


Sravns  AVD  Mztba.  J  J.  The  Bule  in  this  case  was  issued 
to  show  cause  why  an  order  purporting  to  have  been  made  under 
sub-section  (6)  of  section  145  of  the  Code  of  Criminal  Procedure 
should  not  be  set  aside  on  the  ground  that  such  order  was  made 
without  jurisdiction,  inasmuch  as  no  preliminary  order  had  been 
passed  under  the  provisions  of  sub-section  (1)  of  section  145. 

It  is  quite  clear  to  us  that  this  Eule  must  be  made  absolute. 
There  is  a  long  current  of  decisions  of  this  Court  to  the  effect  thai 
the  making  of  a  formal  order  under  sub-section  (1)  of  section  145 
is  absolutely  necessary  to  give  the  Magistrate  jmnsdiction  to 
initiate  proceedings  under  that  section.  In  the  present  case  a 
notice  was  iasued  on  the  parties  under  section  107  of  the  Code  of 
Criminal  Procedure  to  show  cause  why  they  should  not  execute  a 
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bond  to  keep  the  peace  for  one  year.    When  the  case  oame  on  for       1903 
hearing,  the  Sabdiviaional  Offioer  recorded  an  order,  in  the  coarse      sunu 
of  which  he  stated  that  it  appeared  to  hinn  quite  obyious  that,  on     Dosadh 
the  &cta,  the  case  was  one  for  the  application  of  section  145  of  the       bax 
Code  of  Criminal  Procedure,  and  not  of  section  107.    He  there-      Brgmf 
upon  proceeded  at  once  to  do  what  he  called  "  bind  down  "  the  first 
party  under  sub-section  (6)  of  section  145.    The  expression  of 
course  was  not  correct,  and,  what  is  of  more  importance,  the  order 
itself  was  entirely  bad. 

The  Bule  is  therefore  made  absolute,  and  the  order  made  by 
the  SubdiTifiional  Officer  on  the  30th  January  1902  is  set  aside. 

Euh  made  absolute. 

B.  S. 
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190S  BHUPATI  BAM 

JNl.  U.  t. 

BOTJEENDRA  MOHUN  TAGORE.* 

— CWa  FrooHhtr0  <h>d4  (AM  XlVtfiaaa),  Okaftm-  3CXXIX.  •.  BBt, 

In  ft  «rii  inrtitttted  «ader  Chftpter  XXXIX  of  the  CivU  Prootdnre  Code  (Act 
XIV  of  1882)  the  pbtintlff  is  not  entitled  to  recorer  any  interest  nnleee  tnch  Inteieet 
if  epedfled  in  the  promiMOfy  note  iteelf ,  or  to  give  evidence  regarding  any  agreement 
to  pay  interest. 

M€nrf>ry  y.  8hiUit^ord(l)  referred  .to. 

Original  Suit. 

This  fiuit  was  instituted  under  Chapter  XXXIX  of  the  Civil 
Frooedure  Code  to  recover  from  the  defendant,  Bajah  Sir  Souren- 
dra  Mohun  Tagore,  a  oertain  sum  due  on  a  promissory  note. 
There  was  no  interest  specified  in  the  note,  but  the  plaintiff  alleged 
that  there  was  an  agreement,  apart  from  the  note,  to  pay  interest, 
and  mentioned  in  the  summons  a  sum  due  for  interest,  calculating 
it  on  the  basis  of  the  agreanent. 

Mr.  If.  Ohatterjee  for  the  plaintiff.  The  explanation  added 
to  s.  532  of  the  Code  entitles  the  plaintiff  to  give  evidence  of  the 
separate  agreement  to  pay  interest  In  Eemfry  v.  ShHUnqford{\) 
Fhear  J.  held  that  Act  V  of  1866  was  intended  only  to  apply 
to  those  oases  in  which  the  bill  itself,  together  with. mere  lapse 
of  time,  was  sufficient  to  establish  for  the  plaintiff  aprimd  facU 
right,  and  the  learned  Judge  therefore  excluded  the  evidence 
that  was  offered  to  be  given.  To  obviate  the  difficulty  felt 
by  that  learned  Judge,  the  explanation  to  s.  532  was  added,  by 
which  the  procedure  under  Chapter  XXXIX  of  the  Code  has 
been  extended  to  oases  other  than  those  in  which  the  bill,  hundi 

•  Original  CivU  Suit  No.  868  of  1902. 
(1)  (1876)  I.  L.  R.  1  Cale.  180. 
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or  note  sued  upon,  together  with  mere  lapse  of  thne,  is  suffident       1903 
to  eetaUish  a  prmdfade  right  to  reoover.  fiBUTAtx 

The  defendant  did  not  apply  for  leave  to  enter  appearance.  ^^ 

flOiriBVDlA 

Aannm  Au  J.  This  suit  is  under  Chapter  XXXIX  of  the  tIc^biu 
CiTil  Prooednre  Code,  which  lays  down  a  certain  prooedare  entitling 
the  j^aintifi  to  obtain  a  de(«ee  without  going  into  CTidence.  The 
form  of  the  sammons  is  prescribed  in  schedule  4,  form  172. 
Section  582  prescribes  that  when  the  procedure  under  Chapter 
XXXTX  is  adopted,  and  a  summons  is  taken  out  in  accordance 
with  the  form  giren  in  the  schedule,  the  defendant  shall  not  bo 
entitled  to  appear  without  leaye,  and  if  he  has  not  obtained  such 
leave  or  does  not  appear  to  defend  pursuant  to  such  leave,  the 
pluntiff  shall  be  entitled  to  a  decree  for  any  such  sum  not  exceed- 
ing the  sum  mentioned  in  the  summons,  together  with  interest 
at  the  rate  specified  (if  any)  to  the  date  of  decree. 

In  the  ease  before  me  no  interest  is  specified  in  the  note,  but 
tiie  plaintiff  in  his  jdaint  claims  interest  under  an  agreement  said 
to  have  been  entered  into  apart  from  the  note,  and  has  chosen  to 
oaleokte  the  interest  on  that  basis  and  to  insert  it  in  the  summons. 
When  the  case  came  on  before  me  on  the  9th  February  I  pointed 
out  to  learned  counsel  that  under  section  532  the  interest  must  be 
specified  in  the  note.  He  contended  on  the  authority  of  Bemfry 
V.  ShiUingfard  (1)  and  the  explanation  attached  to  section  582  that 
he  was  entitled  to  give  evidence  regarding  the  agreement  as  to 
interest.  I  am  of  opinion  that  this  positicm  is  wholly  untenable ; 
in  fact,  the  flfase  jtist  referred  to  is  entirely  against  the  proposition. 
In  that  case  the  promissory  note  was  payable  by  instalments,  and 
contained  a  stipulation  that  in  default  in  payment  of  the 
first  instalment  the  whole  amount  was  to  become  due.  A  suit 
was  brought  thereupon  under  the  Bills  of  Exchange  Act  Y  of  1866, 
the  provisions  of  which  for  the  purposes  of  this  case  may  be  taken 
as  in/Mirt  materia  with  the  provisions  of  section  532,  and  the  Judge 
there  held  that  no  such  suit  could  be  brought  under  Act  Y  of 
1866.  In  the  beginning  of  his  judgment  Mr.  Justice  Phear  said 
as  follows  :  '^I  think  the  Act  was  only  intended  to  apply  to  those 
oases  in  which  the  bill  itself,  together  with  mere  lapse  of  time, 

(1)  (1876)  I.  L.  B.  1  Cale.  180. 
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1908        ifl  BuflBcieiit  to  eBtablish  for  the  plaintiff  a  primd  facie  right  to 
BhupIti    recover."    Anybody  who  was  oonyersant  with  the  language  of 

Ram  Statutes  would  put  the  same  construction  on  the  provisions  of 
SouBBKDBA  A.ot  V  of  1866,  aud  would  put  the  same  construction  upon  the 
tI^m  F^visions  of  section  532.  But  the  Legislature  did  not  apparently 
understand  what  Mr.  Justice  Phear  was  aiming  at,  and 
apparently  not  understanding  the  meaning  of  the  language, 
inserted  the  explanation,  which,  so  far  as  I  am  able  to  construe, 
conveys  absolutely  no  meaning.  The  object  apparently  of  the 
draughtsman  was  to  negative  what  Mr.  Justice  Phear  had 
stated,  and  with  that  object  the  explanation  was  put  in,  which 
seemingly  contradicts  Mr.  Justice  Phear *s  dictum^  and  goes  no 
further.  It  does  not  explain  what  class  of  cases  the  section  applies 
to.  Itonly  says:  *'  This  section  is  not  confined  to  cases  in  which 
the  bill,  hundi,  or  note  sued  upon,  together  with  mere  lapse  of 
time,  is  sufficient  to  establish  a  primd  facie  right  to  recover." 
As  it  stands,  speaking  with  all  respect,  it  is  wholly  unintelligible 
and  meaningless,  and  stultifies  the  substantive  provisions  of  the 
section. 

In  my  opinion  the  plaintiff  is  not  entitled  to  recover  interest 
on  this  action,  no  interest  having  been  specified  in  the  note. 

Mr.  Chatterjee,  on  behalf  of  the  plaintiff,  has  applied  that,  that 
being  my  opinion,  he  might  be  allowed  to  proceed  under  Ghapter 
Y  of  the  Code.  That  course  was  ordered  by  Mr.  Justice  Phear 
in  the  case  referred  to,  and  I  propose  to  allow  the  plaintiff  to 
adopt  that  course,  and  I  will  give  him  the  summons  under 
Chapter  Y.  The  order  will  be  drawn  up  in  the  same  way  as  in 
that  case. 

Attorney  for  the  plaintiff:   J.O.  Dutt. 
s.  e.  B. 
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CRIMINAL  REVISION. 


BADHABXJLLAV  ROT  X902 


^'  Ju^  10. 

BENODE  BEHARI  CHATTEBJEE.* 

Jmriadietioft^Tranrftr  qf  eriminal  eate  to  Suhordinaie  MagUirat^^Dittriot 
MasiitrtUe,  power  nf,  to  pass  order  reltUit^  to  ease  not  on  kie  Oionjile^ 
Criminal  Froeedwre  Code  (Aet  V  of  1898)  «#.  190,  192,  435. 

When  a  caae  is  cmce  made  over  for  disposal  to  a  Subordinate  Magistrate  by  the 
District  Magistrate,  the  latter  is  not  competent  to  pass  any  order  relating  to  it 
other  than  an  order  such  as  might  be  made  by  him  under  Chapter  XXXII  of  the 
Code  of  Criminal  Procedure. 

Mont  aingh  v.  Makabir  Singh  (1)  and  Golapdy  Sheikh  r.  (tueen-Smpreee 
(2)  referred  to. 

Bulb  granted  to  the  petitioners^  BadhabuUay  Boy  Ohowdhori 
and  another. 

This  was  a  Bole  calling  upon  the  Distriot  Magistrate  of 
Maldah  to  show  oaose  why  the  order  made  on  the  5th  April  1902 
directing  the  prosecution  of  the  petitioners  should  not  be  set  aside, 
on  the  ground  that  the  order  was  one  which  was  not  within 
his  jurisdiction  to  make. 

On  the  18th  December  1901  the  complainant,  Benode  Behari 
Chatterjee,  lodged  a  complaint  before  the  senior  Deputy  Magis- 
trate of  Maldah  who  was  in  charge  of  the  station,  during  the 
absence  of  the  District  Magistrate,  charging  the  petitioners  and 
one  Punchanand  Das  with  an  offence  punishable  under  s.  504  of 
the  Penal  Code.  The  senior  Deputy  Magistrate  made  the  com- 
plaint over  to  another  Deputy  Magistrate  for  inquiry  and  report ; 
that  Deputy  Magistrate,  after  inquiry,  reported  that  there  was  no 
case  except  against  Punchanand  Das. 

On  the  22nd  January  1902  the  District  Magistrate,  who 
had  then  returned  to  the  station,  ordered  that  Punchanand  Das 
should    be  sunmioned  under  s.   504    of  the  Penal    Oode,  and 

*  Criminal  Ravifion    Ko.  442  of  1902. 
(1)  (1899)  4  C.  W.  N.  242.  (2)  (1900)  I.  L.  R,  27  Calc.  979. 
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1902       on  the  4th  February,  he  made  over  the  case  for  diipoeal  to  a 

Bjldha.     I^eputy  Magistrate  who  tried  and  conrioted  Punohanand  Dae* 

'  n^'^^     Thereupon  the  complainant  applied  to  the  trying  Deputy  Magis- 

ff.        trate  that  the  other  persons  named  in  his  oomplaint  might  be 

BiHAmi     Bummoned  before  the  Court  and   tried.    That  application  was 

Chattibjm.  rejected  by  the  Deputy  Magistrate  on  the  20th  March  1902. 

The  case  was  then  called  for  by  the  District  Magistrate  under 

8.  435  of  the  Criminal  Procedure  Code,  who  on  the  6th  April 

recorded  the  following  order :  — 

"  I  now  order  the  preeeeatkm  of  the  Police  Bab-Impector,  Soehi  Chowdfaan, 
ftnd  Sub-Manager,  Radhabollay  Boj  Chowdhnri,  under  tection  504  of  the  Indian 
Panal  Code.*' 

Babu  Joy  Oopal  OhoBk  ior  the  petitioners.  In  the  first  instance 
there  wa^  a  complaint  against  Punchanand  and  the  petitioners. 
The  District  Magistrate  ordered  Punchanand  only  to  be  prosecutedy 
and  made  the  case  over  to  a  Deputy  Magistrate  who  tried  and 
oonvicted  him.  The  complainant,  thereupoui  asked  the  Deputy 
Magistrate  to  eummon  and  try  the  petitioners.  This,  howenrer, 
he  declined  to  do.  The  District  Magistrate,  purporting  to  act 
under  s.  435  of  the  Criminal  Procedure  Code,  called  for  tiie  case 
and  ordered  the  prosecution  of  the  petitioners.  This  he  could 
not  do,  and  the  order  is  illegal.  Under  s.  435  the  District  Magis- 
trate can  onlj  call  for  a  case  and  refer  it  to  a  higher  tribunal : 
he  has  no  power  to  order  a  prosecution.  If  the  District  Magis* 
trate  wished  to  deal  with  the  case  himself,  he  should  haye 
withdrawn  it  to  his  own  file  under  s.  528  of  the  Code,  but  iiiis  he 
has  not  done:  see  Moui  Singk  t.  Mahdbir  8ingh{l)  and  Oolapdy 
Sheikh  Y.  QMen-JSmpre88{2). 

BnTttrs  AVD  MzTXA  J  J.  This  Eule  was  issued  calling 
upon  the  District  Magistrate  to  show  cause  why  the  order  made 
on  the  6th  of  April  last  directing  the  prosecution  of  the  peti« 
tion^tft  diould  not  be  set  aside  on  the  ground  that  the  order 
was  one  which  was  not  within  his  jurisdiction  to  make. 

The  circumstances  of  the  case  are  as  follows.  On  tiie 
18th  December  1901,  a  complaint  was  made  agaiost  the  peti- 
tioners and  against  one  Punchanand  Das,  charging  them  with 

<1)  (1699)  4  C.  W.  N.  24S. 
(9)  (1900)  1.  L.  R.  27  Cale.  999. 
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nA  ofiesoe  {mniflhAble  tmder  seotion  604  of  the  Indifta  Penal       i9os 
Code.    The  ootftplalnt  was  ttiade  to  the  ienior  Deputy  Magis-     judhl 
trate  in  diarge,  in  the  absence  of  the  District  Magistrate  from     "^^^ 
the  station.    The  senior  Deputy  Magistrate  made  the  complaint        f>. 
over  to   another  Deputy  Magistrate    for  careful   inquiry   and     BsRAst 
report.    The  second  Daputy  Magistrate,  after  inquiry,  reported  Chammjii- 
ihl^  there  was  no  case  except  against  Punohanand  Das.    The 
District  Magistrate  had  evidently  returned  to  the  station,  for 
the  next  two  orders  made  in  the  case  were  by  him.    The  first 
of  these)  namely,  that  of  the   22nd  January   1902,   was   that 
Pun^ianand  should  be  summoned  under  section  604  of  the  Indian 
Vtsasl  Code.    The  second  was  dated  the  4th  February,  and  made 
the  case  over  to  a  third  Deputy  Magistrate  for  disposal.    The  case 
was  then  tried  by  the  last-named  Deputy  Magistrate  as  against 
Punohanand  Das  and   ended  in  the  conviction  of  that  person. 
Thereupon,  the  complainant  applied  to  the  trying  Deputy  Magis- 
trate that  the  other  persons  named  in  his  complaint  might  be 
brought  before  the  Court  and  tried  also ;  but  the  application 
was  rejected  by  the  Deputy  Magistrate  on  the  20th  of  March 
1902.    The  District  Magistrate   afterwards  called  for  the  case^ 
as  he  says,  under  the  provisions  of  section  485  of  the  Code  of 
Criminal  Procedure.    After  referring  to  the  record  and  making 
certain  criticism   on  the  judgment  of  the    Deputy    Magistrate 
who   had  tried  the  case,  he  recorded  the  following  order  on  the 
6th  of  April  1902  :— 

"I  now  order  the  protecution  of  the  Police  Sub-Inspector,  Soehi  Ohowdhuri, 
and  Sab-Manager^  Badhabollav  Boy  Chowdhari,  under  section  604  of  the  Indian 
Penal  Code. " 

It  is  this  last  order  with  which  we  are  now  concerned.  It 
has  been  urged  before  us  on  the  part  of  the  petitioners  that  the 
Magistrate  acted  without  jurisdiction,  inasmuch  as  there  was  no 
case  bef  (Nre  him  in  which  he  could  pass  the  order  in  question. 
The  District  Magistrate  has  submitted  in  his  explanation  that 
the  case  was  before  him,  inasmuch  as  he  had  taken  it  upon  his 
file  on  the  22nd  of  January,  and  he  submits  that  the  order  now 
in  question  was  but  a  supplementary  order  to  that  which  he  made 
on  that  date  for  the  summoning  of  Punohanand  Das. 

We  think  that  when  once  the  District  Magistrate  made  the 
case  over  for  disposal  to  the  Deputy  Magistratoi  it  was  out  of  his 
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1902       hands  and  he  was  not  oompetent  to  pass  any  order  relating  to 
j^^2J[l.      it  <>th®f  tlw"i  ^^  order  such  as  might  have  been  made  by  him 

BULLAT      under  Chapter  XXXII  of  the  Code.    That  the  case  was  not  in 
Boy 
«.         fact  upon  his  own  file  was  indicated  by  his  own  action  in  sending 

Bbnodb     {qp  jj^Q  record,  as  he  says,  under  section  435. 
Chattbbjbb.       We  may  refer  to  the  case  of  Maul  Singh  v.  Mahabir  Singh  (1) 
and  the  case  of  Qolapdy  Sheikh  v.  Queen-JEn^esB  (2)  of  the  same 
volume  as  having  some  bearing  on  the  present  case. 

We  think  that  the  order  of  the  District  Magistrate  cannot 
stand,  and  we  therefore  make  this  Eule  absolute,  and  set  it  aside. 

We  may  mention  that  we  have  just  set  aside  the  conviction 
in  the  ca9e  of  Punchanand  Das  on  the  ground  that  the  facts  proved 
do  not  constitute  an  offence  punishable  under  section  504  of  the 
Indian  Penal  Code. 

D.  s. 

(1)  (1899)  i.  C.  W.  N.  242. 

(2)  (1900)  I.  L.  R.  27  Calc  979. 


Digitized  by 


Google 


VOL.  XXX.]  CALCfUTTA  SKRIBS.  463 

APPELLATE  CIVIL. 


FAZLT7E  BAHIM  ABU  AHMED  1908 


V. 


Feb.  18, 

DWAEKA  NATH  OHOWDHET.*  ^<^ch  4. 

Juri9dieiwt^—Mun9iff,jMrudioHon  of— Rent,  9uit  for— Bengal  Tenauey  Aoi  {VIII 
of  1885)  9.  lU—CivU  Frooedure  Code  (Act  XIV  qf  1882)  99,  15  and  17— 
CfivU  Oourt9  Aet  (XII of  1887)  t.  19—Cau9e  of  action— Feeuniary  limitation 
— Second  appeal, 

SecUon  144  of  the  Bengal  Tenancy  Act  is  controlled  by  ••.  15  and  17  of  the 
Ciril  Procedure  Code ;  a  rait  for  rmt  ie  therefore  to  be  institated,  rabject  to 
pecuniary  limitationf,   in  the  Ooort  of  the  lowest  grade  competent  to  try  It. 

Second  appeal  by  the  plamtifE,  Fazlur  Rahim  Abu  Ahmed. 

This  appeal  arose  out  of  an  action  for  arrears  of  rent  due 
onaputni  tenure  for  the  years  1303—1306  B.S.  The  allegation 
of  the  plaintiff  was  that  his  father  was  in  possession  of  the  putni 
taluq  as  a  registered  proprietor  and  as  MatwalU  of  the 
waqf  property  of  one  Kiamunissa  Bibi.  On  the  death  of  his 
father  in  1303  B.S.  the  plaintiff  became  the  registered  pro- 
prietor as  Matwalli  in  place  of  his  deceased  father.  The  rent 
claimed  was  under  one  thousand  rupees,  but  the  tenure  in  con- 
nection with  which  the  suit  was  brought  was  admittedly  of  the 
value  of  Rs  4,500,  and  was  within  the  local  limits  of  the  juris- 
diction of  the  Munsiff  of  Kandi  and  of  the  Subordinate  Judge  of 
the  district  of  Murshidabad.  The  defendants  were  residents 
within  the  local  limits  of  the  jurisdiction  of  the  Munsiff  of 
Singapore,  but  the  suit  was  instituted  in  the  Court  of  the 
Munsiff  of  Kandi  on  the  ground  that  the  cause  of  action  arose 
within  the  local  limits  of  his  jurisdiction.  The  defendants 
contended,  inter  alidj  that  under  s.  144  of  the  Bengal  Tenancy 
Act,  the  Court  had  no  jurisdiction  to  entertain  the  suit ;  and 
that  the  plaintiff  was  not  entitled   to   the  rents  claimed.     The 

•  Appeal  from  Order  No.  211  of  1901,  against  the  order  of  W.  Teunon, 
Esq.,  District  Judge  of  Murshidabad,  dated  the  8rd  April  1901. 

AppeUate^  Bench :  Sir  Francis  W.  ^Maclean,  K.C.I. B.,  Chief  Justice, 
Mr.  Justice  Sale  and  Mr.  Justice  Stevens. 
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1903       learned  Munsiff  having  oyerruled  the  objections  of  the  def  endanbiy 

vizhun     decreed  the  plaintiffs   suit.    On  appeal,  the  District  Judge  of 

^^Ahm"^^  Mnrshidabad,  Mr.  W.  Teunon,  held    that,  haying   reference  to 

9.        B.  144  of  the  Bengal  Tenancy  Act,  the  cause  of  action  in  rent 

Nath^    suits  must  be  deemed  to  have  arisen  within  the  local  limits  of 

Chowbhst.  the  Civil  Court  which  would  have  jurisdiction  to  entertain  a  suit 

for  the  possession  of  the  tenure;    and  in  this  case  the  cause  of 

action  must  be  deemed  to  have  arisen  within  the  local  limits  of 

the  jurisdiction  of  the  Subordinate  Judge.    The  learned  Distrid; 

Judge  accordingly  decreed  the  appeal,  and  directed  the  pkint  to 

be  returned  to  the  plaintiff  for  presentation  in  the  proper  Court. 

Babu  Saroda  Chum  MUter^  for  the  respondent,  .took  a  prelim- 
inary objection  as  to  the  form  of  the  appeal.  He  contended  tliat 
the  appeal  was  presented  as  an  appeal  from  an  order,  with  a  court* 
fee  of  Es.  2,  but  it  should  have  been  presented  as  an  appeal  from 
a  decree  and  full  court-fees  ought  to  have  been  paid.  It  is  a 
decree  under  s.  2  of  the  Civil  Procedure  Code,  and  not  an  order 
under  s.  588,  cL  (6).  This  clause  applies  to  an  order  passed  by 
the  Court  of  first  instance,  and  not  to  an  order  made  in  appeal : 
see  Binde%h$*%  Chaubey  v.  Nandu{l). 

Dr.  Ashutoih  Maokerjee^  for  the  appellant,  relied  upon  the 
ease  of  Qoor  Bu»  Sahoo  v.  Bi9*j  Lai  £enka{2)^  which  supported  his 
contention  that  the  order  appealed  against  was  an  order,  and  not 
a  decree,  and  it  was  appealable  under  s.  589  of  the  Code  of  Civil 
Procedure. 

The  question  to  be  decided  in  this  appeal  is  as  to  the  jurisdic- 
tion of  a  Court  to  try  a  suit  for  rent.  It  depends  upon  the 
construction  of  s.  144  of  the  Bengal  Tenancy  Act.  This  sec- 
tion refers  merely  to  local,  and  not  to  pecuniary,  jurisdiction. 
It  ought  to  be  read  with  s.  17  of  the  Civil  Procedure  Code, 
which  refers  by  implication  to  s.  15  of  the  Code.  See  also 
as.  18  and  19  of  the  Civil  Courts  Act  (XII  of  1887).  But 
for  s.  16  of  the  Civil  Ptocedure  Code,  under  s.  18  of  the 
Civil  Courts  Act,  a  Subordinate  Judge  and  also  a  Munsifi  would 
have  concurrent  jurisdiction  over  the  subject-matter  of  the  suit. 
Section  144,  cL  (1)  of  the  Bengal  Tenancy  Act  does  not  in  any 

(1)  (1881)  I.  L.  B.  8  AU.  466.  (2)  (1809)  I.  L.  B.  26  Calc.  275. 
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WAj  affect  the  proTisioiift  of  the  Oinl  Cotirta  Aot.    In  ml  16       1908 
ft&d  17  of  the  Civil  Brooedore  Cede  the  peooaiary  limitg  and     f^[^2vb 
looal  limits  are  kept  apart.  ^a^um^ 

Balm  Saroda  Churn  MUi&r  for  the  reepondeiLt.  Obapter  XIII  j^^^' 
of  the  Bengal  Tenancy  Aot  deak  with  judicial  procedure,  and  Katb 
d.  (2)  of  8.  143,  which  is  in  Chapter  XIH  of  the  Act,  makes  ^*^^'^"«^ 
1^  Civil  Procedure  Code  applicable  to  suits  between  land- 
lord and  tenant.  Then  comes  s.  144,  which  says  that  for  the 
purposes  of  the  Civil  Procedure  Code,  cause  of  action  in  all 
suits  between  landlord  and  tenant  as  such  shall  be  deemed 
to  have  arisen  within  the  local  limits  of  the  jurisdiction  of  the 
Civil  Court  which  would  have  jurisdiction  to  entertain  a  suit 
for  the  possession  of  the  tenure  or  holding  in  oonneotion  with 
which  the  suit  is  brought.  Section  144  became  necessary  to  be 
inserted,  asss.  16  and  17  of  the  Civil  Procedure  Code  do  not 
expressly  deal  with  suits  for  recovery  of  rent.  The  words 
*' subject  to  limitations  aforesaid''  in  s.  17  of  the  Civil  Pro- 
cedure Code  do  not  refer  to  s.  16,  but  to  s.  16  of  the  Code, 
and  subject  to  pecuniary  limitations  prescribed  by  any  law. 

A  suit  for  rent  is  no  doubt  upon  a  contract^  and  as  such  it 
would  come  within  the  local  limits  of  the  Court  within  the 
jurisdiction  of  which  the  contract  was  made,  but  in  s.  144 
of  the  Bengal  Tenancy  Act  a  limitation  is  given,  t. «.,  the 
residence  of  the  defendant  should  not  be  taken  into  consideration, 
but  only  the  cause  of  action  should  be  taken  into  consideration. 
The  cause  of  action  and  local  limits  in  s.  144  of  the  Bengal 
Tenancy  Aot  have  reference  to  s.  17  of  the  Civil  Procedure  Code. 
SubHsection  2  of  s.  144  supports  my  contention.  It  would 
seem,  reading  the  two  sub-sections,  that  all  suits  and  applica- 
tion by  landlord  and  tenant  must  be  decided  by  one  Court, 
and  that  Court  being  one  which  has  jurisdiction  to  decide  suits 
for  recovery  of  possession.  Section  144  does  not  refer  to 
pecuniary  jurisdiction,  but  only  to  local  jurisdiction.  Sections  17 
and  18  of  the  Civil  Courts  Act  (XII  of  1887)  deal  with  pecuniary 
jurisdiction  of  Courts.  Competency  to  try  a  suit  depends  upon 
local  as  well  as  pecuniary  jurisdiction,  and  the  question  of 
pecuniary  jurisdiction  would  arise  after  the  question  of  local 
jurisdiction  has  been  decided.    Section  15  of  the  Civil  Procedure 
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1908  Code  would  not   limit  the  operation  of  s.  144  of  the  Bengal 

PiziuB  Tenancy  Act.    Section  16  has  no  application  where  there  is  only 

Rahih  Abu  one  Court. 
Ahxsd 

^'  Dr.  AshtUosh  Mookerjee  in  reply. 

Nath  Cur.  ddv.  mlL 

Chowdhbt. 

MAOMiir  l^nMMM    C.J.    The  question  we  have  to  decide  is  wheihOT 

C.J.        the  Munsiff  had  jurisdiction  to  entertain  the  present  suit.    A 

preliminary  objection  has  been  taken  to  the  competency  of  this 

appeal,  but  in  my  opinion  an  appeal  lies  :  see  Ooor  £ux  Sahao  v. 

B%rjIjalBenka{i). 

Upon  the  question  of  jurisdiction,  the  suit  was  for  rent  due 
on  a  putni  tenure  for  a  sum  under  Bs.  1,000,  but  the  capital  value 
of  the  tenure  was  over  that  sum— about  Rs.  4,500.  The  sum 
sued  for  is  within  the  pecuniary  limits  of  the  Munsifi's  juris- 
diction, but  the  Subordinate  Judge's  Court  would  be  the  one  to 
entertain  a  suit  for  the  possession  of  the  tenure. 

The  Court  below  held  that  the  Munsiff  had  no  jurisdiction 
and  returned  the  plaint.    The  plaintiff  appeals. 

The  question  appears  to  me  to  turn  on  the  true  construction 
of  section  144  of  the  Bengal  Tenancy  Act,  and  sections  15  and 
17  of  the  Code  of  Civil  Procedure.  The  Court  below  has  not 
referred  to  the  latter  sections. 

Section  144  lays  down  where  the  cause  of  action  in  suits 
between  landlord  and  tenant  shall  *^/or  the  purposes  of  the  Code  of 
Civil  Procedure  ^^  be  deemed  to  have  arisen:  it  does  not  say  in 
which  Court  the  suit  is  to  be  instituted.  To  ascertain  this  we 
must  go  to  section  17  of  the  Code  of  Civil  Procedure.  Section  16 
does  not  apply.  Section  17  says  that  '*  all  other  suits,"  that  is, 
other  than  those  mentioned  in  section  16,  '*  shall  be  instituted  in 
a  Court  within  the  local  limits  of  whose  jurisdiction  the  cause 
of  action  arises."  This  in  the  case  of  suits  between  landlord  and 
tenant  is  controlled  by  section  144  of  the  Tenancy  Act,  which  tells 
us  where  in  such  suits  the  cause  of  action  shall  be  deemed  to 
have  arisen,  m.^  "  within  the  local  limits  of  the  jurisdiction  of  the 
Civil  Court  which  would  have  jurisdiction  to  entertain  a  suit  for 
the  possession  of  the  tenure  or  holding  in  connection  with  which 
the  suit  is  brought." 

(1)  (1899)  I.  L.  R.  26  Calc.  275. 
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If  the  matter  rested  there,  the  point  would  be  reasonably  dear.       190S 
Bat  the  provision  in  seotion   17  is  made  expressly  *^  subject  to  the     jiuiLum 
limitations  aforesaid,"  which,  looking  at  section  18,  must  include  ^^"i>«  ^^ 
a  pecuniary  limitation,  and  under  seotion  15  of  the  Code,  "  every         «. 
suit  shall  be  instituted  in  the  Oourt  of  the  lowest  grade  competent      naot^ 
to  try  it."    It  must  mean  the  particular  suit  then  before   the  Csowmbt. 
-  Oourt.  Macliav 

Under  section  19  of  the  Civil  Courts  Act  (XII  of  1887)  the  ^'  ^' 
Munsiff  has  jurisdiction  to  try  oases  up  to  a  pecuniary  limit  of 
Bs.  1,000.  The  present  suit  is  for  a  sum  under  that  amount, 
and  consequently  the  MunsiS  would  have  jurisdiction  to  deal 
with  the  case  unless  section  144  of  the  Tenaucy  Act  be  a  bar. 
The  cause  of  action  arose  in  the  case  within  the  local  limits  of 
the  Munsifi's  Court.  There  is  no  reported  case  where  any  conten- 
tion such  as  that  of  the  present  defendants  has  ever  been  raised, 
and  there  must  have  been  many  oases  in  which  Munsiffs  have 
dealt  with  cases  similar  in  their  circumstances  to  the  present. 

We  cannot  deal  with  the  case  as  one  depending  upon  seotion 
144  of  the  Tenancy  Act  alone  :  we  must  read  that  seotion  with 
the  sections  of  the  Code  to  which  I  have  referred,  seeing  that 
seotion  144  in  laying  down  where  the  cause  of  action  shall  be 
deemed  to  have  arisen  states  that  it  is  for  the  purposes  of  the 
Code  of  Civil  Procedure. 

Looking  at  all  the  sections  to  which  I  have  referred,  I  think 
they  may  fairly  bear  the  oonstruction,  that  the  MunsiS  had 
jurisdiction  to  try  the  present  case. 

The  appeal  therefore  must  be  allowed  and  the  dlse  remanded 
to  be  tried  on  the  merits.  The  oosts  of  tMs  appeal  will  abide 
the  result. 

BasbM  J.    X  agree. 

Stmvwkm  J.    I  agree. 

Jppeal  allowed^  case  remamded. 
s.  0.  o. 
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SMALL  CAUSE  COURT  REFERENCE- 


i^  GAELINa 

F0h.  11.  f. 

SEOEETAET  OF  STATE  FOR  INDIA.* 

Btference^Pr$i%d0ney  Small  CmnB  C<Hitt$  Act  (XV  qf  1832)  9. 69^CfendiHoni 
in^o§ed  n]pon  Judge  (tf  Small  Ckm§€  C^wrt  vn  stattuff  oai$ /or  opiwiMi— OVoil 
Frooedure  Code  Aei  (XIV  of  1882J  «#.  €17  and  621'^Sigh  Court,  power  ^— 
Amendmenl^Memand. 

Before  tbe  High  Court  <»n  give  an  oinmon  npon  a  matter  referred  to  it  by  the 
Presidency  Small  Cause  Court  mider  s.  69,  three  canditions  must  be  complied 
with  :^-(l)  that  the  Court  refexriug  the  matter  entertains  a  reasonable  doubt  upoik 
some  question  of  law,  (2)  that  it  states  #hat  the  poiiit  is  upon  fdtich  the  doubt  ia 
entertnned,  and  (8)  that  it  gives  a  statement  of  the  facts  oontiuning  an  expression 
of  opinion  on  the  point  which  is  referred  to  the  decision  of  the  High  Court. 

When  such  a  Course  has  not  been  adopted,  the  High  Court  can,  under  s.  621  of 
the  Code  of  Civil  Procedure,  return  the  case  to  the  Lower  Court  for  amendment. 

Small  Oausb  Coturt  Beferbnge. 

This  was  a  referenoe  m^de  by  Mr.  E.  W.  QrmoBd,  the  Second 
Judge  d  the  Ooiiii  of  Small  Gauflee,  Oaloutta,  under  s.  69  of  the 
Freeidenej  Small  Cause  Courts  Aot^  1882,  and  s.  617  of  the  Code 
of  Civil  Procedure. 

The  plaintiff,  Mrs.  J.  8.  Qarlingi  institated  a  suit  in  the  Small 
Cause  Court  against  the  Seooretary  of  State  f <nr  India  in  Ooundl  to 
recover  the  sum  of  Bs.  1,500  (the  e%uivaleat  of  £100),  being  the 
value  of  a  bowl  and  the  amount  for  whidi  it  was  insured^  and  which 
was  found  to  be  broken  on  being  opened  at  the  General  Post  Office, 
Calcutta.  On  the  26th  November  1902,  the  learned  Judge  decreed 
the  snit  for  Its.  1,500  in  favour  of  the  plaintiff,  but,  at  the  request 
of  the  defendant's  attorney,  made  his  judgment  contingent  upon 
the  opinion  of  the  High  Court. 

The  case,  as  stated  by  the  learned  Judgd  for  the  opinion  of 
the  High  Cottrt,  Was  as  follows  :— 

"  The  question  that  I  have  to  refer  for  opinion  ia  whether,  in  the  circumetancee 
stated  below,  the  defendant  ie  liable  for  the  breakage  of  a  bowl  sent  as  an  insured 

•  Small  Cause  Court  Reference  No.  6  of  1902. 
Before  Sir   Francis  W.  Maclean.  K.o.i.1.,  Chief  Justice,  Kr.  Justice   Sale 
and  Mr.  Juilict  Sterens. 
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pwcel  by  p(Mt  from  England  to  CUcutta.    The  following  it  my  judgment  in  the         190S 


The  plaintiff,  who  was  the  owner  of  a  Talnable  onyx  bowl  the  had  left  is 
Snglaad,  reqneited  a  friend  to  inenre  it  and  lend  it  out  to  Calcutta  to  her. 
The  bowl  wae  aent  out  by  post  as  a  parcel  insured  for  £100  to  destination,  and 
packed  in  a  wooden  box.  The  plaintiff  called  for  the  parcel  at  the  Calcutta  Oeneral 
Pbst  Offlee»  and  at  the  suggestton  of  the  postal  autiiorities  the  box  was  opened 
by  one  of  their  serrants.  The  bowl  was  found  to  be  broken,  and  is  now  practi- 
caDy  Talueless.  The.pUdntiff  now  sues  to  recover  from  the  Secietary  of  State  for 
India  in  OnmaiU  Bs.  1,600,  tho'equivaleiit  of  £100),  being  the  value  of  the  bowl 
and  the  amount  for  which  it  was  insured,  and  Rs.  78-8  for  costs  and  eharget 
paid  by  her  as  customs  duly. 

The  defendant's  attorney  contends  that  the  contract  was  made  with  the  Post- 
master-General  in  England  and  not  iKth  the  Indian  Post  Office,  and  therefore 
the  defiendattt  b  not  liaUe;  that  the  breakage  is  doe  to  the  bad  packing;  and 
that  the  value  placed  upon  the  bowl  is  excessive. 

The  Indian  Post  Office,  in  the  Indian  Postal  Onide,  undertakes^  except  in 
certain  cases,  to  grant  compensation  not  exceeding  the  insured  value  for  the  loss  of,  or 
damage  to,  an  insured  parcel  sent  by  post  from  England  to  India.  Section  IV,  that 
is,  els.  216  to  248  of  the  Guide,  contains  the  rules  relaidng  to  Foreign  Parcel  Post« 
and  cl.  216  shows  that  a  parcel  received  in  India  by  post  from  the  United  Kingdom 
comes  under  those  rules.  Cls.  229  to  240  relate  to  compensation  payable  by 
the  Indian  Post  Office  in  respect  of  insured  parcels  by  Foreign  Parcel  Post,  and 
cL  287  governs  the  present  case  and  is  as  follows  : — 

'  In  the  case  of  complete  insurance  to  destination,  compensation  not  exceed- 
ing the  insured  value  will  be  granted  to  the  sender,  or  in  default,  or  at  the 
request  of  the  sender,  to  the  addressee  of  an  insured  parcel  for  any  actual  loss  or 
damage  occurring  during  transit,  except  in  the  cases  described  below.  The  sender 
of  a  lost  parcel  is  also  entitled  to  a  return  of  the  postage  paid,  but  iu  no  case  is 
the  insurance  fee  refunded. 

The  excepted  cases  are  as  follows : — 
(a)  When  the  loss  or  damage  has  been  caused  by  the  fault  or  negligence 

of  the  sender  or  arises  from  the  nature  of  the  article. 
(h)  Fraudulent  insurance  for  a  sum  above  the  real  value  of  the  contents, 

or  any  other  fraud  on  the  part  of  the  sender  or  addressee. 
(e)  When  the  insured  article   has  been  delivered  to  the  addressee,  and  he 

has  signed  and  returned  the  rec^pt  for  such  article. 
(d)  When  the  sender  or  addressee  does  not  give  intimation  of  loss  or  damage 

within  tw^ve  months  from  the  date  of  posting. 
(s)  In  case  of  loss  or  damage  due  to  improper  or  insecure  packing. 
(/)  When  there  is  no  visible  damage  to  the  cover  or  seals. 
(jf)  In  cases  beyond  control.' 

This  clause  was  not  referred  to  by  either  side,  but  the  question  of  packing 
was  gone  into.  The  bowl  is  12  inches  X 10  inches,  and  was  broken  at  the  end. 
There  was  about  /«th  of  an  inch  between  the  ends  of  the  bowl  and  the  box  where 
the  wood  is  half  an  inch  thick.  The  evidence  for  the  pl^tifE  Aows  that  the  bowl 
was    not   hrtkm  when  packed,  and  that  It  was  surrounded  with  a  packing  of 
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wadding,  etc  Tbt  def endanf  •  witnea;,  Mr.  Dariet  of  Me«rt.  Hamilton  and  Com- 
pany,  thinln  that  the  packing  at  the  end  must  have  dropped  down,  and  then  tha 
bowl  woold  have  broken  by  a  ladden  concnasion,  Bochasafall.  In  hia  opinion 
the  bowl  was  improperly  packed,  and  he  says  that  it  should  have  been  put  into 
a  larger  box  with  safficient  padding  so  as  to  provide  against  such  a  contingency. 
He  also  says  that  he  could  not,  if  he  tried,  break  the  bowl  by  shaking  the  box 
with  no  packing  round  the  bowl.  The  box  was  not  broken  and  is  strong  enough 
to  withstand  any  ordinary  pressure.  The  evidence,  I  think,  shows  that  the  bowl 
would  not  have  been  broken  if  ordinary  and  reasonable  care  had  been  taken 
of  the  parcel  during  transit.  An  ~  insured  partial  is  not  improperly  packed 
because  the  article  inside  could  be  broken  by  the  package  being  subjected  to  a 
sudden  concussion,  such  as  a  fall.  No  doubt  the  bowl  could  have  been  better 
packed;  but  I  cannot  find  from  the  evidence  that  the  breakage  is  due  to  any 
fault  or  negligence  of  the  sender,  or  to  improper  or  insecure  packing. 

The  question  whether  there  was  any  visible  damage  to  the  box  or  seala 
was  never  raised ;  and  the  box  (an  old  one,  which  has  in  fact  a  dent  at  the  end 
near  the  top)  having  been  opened  at  the  suggestion  of  the  Postal  authorities, 
with  a  view  to  the  plidntiff  claiming  compensation  in  the  event  of  the  bowl  being 
found  to  be  broken,  any  defence  that  might  have  been  raised  under  this  head  must 
be  deemed  to  have  been  waived. 

The  plaintiff  did  not  take  delivery  of  the  parcel,  and  there  has  been  no 
fraud  on  the  part  of  the  sender  or  the  plaintiff. 

As  to  the  contention  that  the  value  of  the  bowl  as  asesssed  by  the  plaintiff 
is  excessive,  the  bowl  appears  to  be  a  unique  article,  and  therefore  its  real  value 
is  difficult  to  determine.  A  witness  for  the  plaintiff  states  he  has  seen  much 
smaller  bowls  at  Tellery's  the  price  of  which  was  Bs.  1,000,  and  Mr.  Davies  assesses 
the  value  of  the  bowl  at  Bs.  000,  having  sold  a  bowl  7x8  inches  long  for 
Bs.  100.  The  plaintiff,  I  think,  honestly  thought  the  bowl  was  worth  £100,  and 
there  was  no  franclulent  insurance  for  a  sum  above  the  real  value  of  the  article. 
The  case  is  analagous  to  the  case  of  a  total  loss  under  a  valued  policy;  and 
unless  the  defendant  can  show  that,  the  plaintiff  has  greatly  overvalued  the  bowl, 
and  this  has  not  been  done,  I  think  it  is  only  reasonable  to  allow  the  valuation 
originally  fixed,  to  stand  good.  For  these  reasons,  I  think,  the  defendant  is  liable 
to  pay  the  amount  of  the  insurance,  vU.,  Rs.  1,500.  The  customs  6  per  cent,  duty 
is  levied  upon  the  importation  of  the  bowl  into  India,  and  there  is  nothing  to  show 
that  the  bowl  was  broken  before  its  arrival  at  Bombay.  There  will  be  a  decrea 
therefore  for  Bs.  1,600  with  costs,  and  pleader's  certificate. 

At  the  request  of  the  defendant's  attorney,  the  judgment  is  made  contingent 
npon  the  opinion  of  the  High  Court." 

On  the  11th  February  1903,  the  reference  came  on  for  hearing 
before  the  High  Court. 

Mr.  Hill  for  the  plaintiff.  I  raise  a  preliminary  objection  to 
this  reference.  This  reference  does  not  come  under  either  s.  69 
of  the  Presidency  Small  Cause  Courts  Act  ors.  617  of  the  Civil 
Procedure  Code.  The  judgment  of  the  Small  Cause  Court  Judge  is 
delivered  and  then  an  application  for  a  reference  is  made.    The 
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application  for  a  reference    ehoiild  be  made  before  judgment,       iws 
nnder  s.  69  of  the  Small  Oanse  Courts  Act.    The  Judge  before    oabuh^ 
delivering  judgment  must  make  up  his  mind  to  give  judgment  q^cbmtamt 
■ubjeot  to  the  opinion  of  the  High  Court.    The  reference  does     ^»^J^« 
not  come  under  s.  617  of  the  Code,  inasmuch  as  the  Judge  of      jxdim. 
the  Small  Cause  Court  has  not  entertained  a  reasonable  doubt  on 
KDj  question  of  law. 

If  tiie  reference  comes  under  s.  69  of  the  Small  Cause  Courts 
Act,  then  tlui  Court  has  no  power  to  send  it  back  for  amendment 
under  s.  621  of  the  Code.  I  submit,  therefore,  that  the  reference,, 
as  it  stands,  is  bad. 

Advooate-Qeneral  {Mr.  J.  T.  Woodroffe)  for  the  defendant. 
The  order  of  reference  is  within  the  terms  of  s.  69  of  the 
Small  Cause  Courts  Act.  In  s.  617  of  the  Civil  Procedure  Code, 
the  words  "  and  the  point  on  which  doubt  is  entertained "  do 
not  apply  to  a  reference  made  under  s.  69  of  the  Small  Cause 
Courts  Aot.  That  Court  must  refer  a  case  where  a  question  of 
law  arises,  whether  it  entertains  doubt  upon  the  point  or  not : 
Batti  Brothers  v.  Ooeulbhai  Muk!hand{l)f  Ishtoardaa  Trihhovandaa 
T.  Kalidod  Bhaidas(^)y  Tuk  ^  Co.  v.  Mahomed  So88ain{Z). 
[Maclean  C.J.  Section  69  of  the  Small  Cause  Courts  Act  does 
not  confer  any  power  on  the  High  Court.]  The  only  power  this 
Court  has,  is  under  s.  617  of  the  Code. 

Maolbav  C. J«  It  is  not  a  very  easy  matter  to  make  sec- 
tion 69  of  the  Presidency  Small  Cause  Courts  Act  dovetail  into  sec- 
tion 617  of  the  Code  of  Civil  Procedure.  As  regards  section  69  in 
the  class  of  suits  mentioned  in  that  section,*  and  in  the  event  of  a 
question  ot  law  arising,  and  if  either  party  so  requires,  the  Small 
Cause  Court  shall  draw  up  a  statement  of  the  facts  of  the  case  and 
refer  such  statement,  under  section  617  of  the  Code,  for  the  opinion 
of  the  High  Court.  Pausing  there  for  a  moment,  there  is  nothing 
in  that  section  which  necessitates  that  the  Small  Cause  Court 
Judge  in  drawing  up  the  statement  should  state  what  the  point  of 
law  is  which  has  arisen,  whether  he  has  any  reasonable  doubt 
upon  that  point  of  law,  or  that  he  should  express  his  opinion 
upon  it.  But  the  section  says : — "and  refer  such  statement  under 
8.   617  of  the   Code  of  Civil  Procedure,"    from  which   I  am 

(1)  (1800)  I.  L.  E.  16  Bom.  876,  886.        (2)  (i%9e)  I,  L.  B.  20  Bom.  7W,. 
(8)  (1886)  I.  L.  B.  24  Cale.  129. 
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1908        led    to   infer    that     thia    is   the    section  which   enablsB   this 

Q^^v^    Court  to  express  its  opinion  upon  the  matter  referred  when  it 

«•         has  been  referred.    It  has  not  been  suggested  that  we  decive 

ov  Statb    our  authority  from  any  other  source.    Bat  h)oking  at  secti<m  617, 

Ii^.      ^i  seems  to  me  that  the  Court  can  only  eq^ss  its  opinion  upon 

— —       the  matter  referred,  when  three  conditions  haye  been  complied 

C.J.       with—y^r^^,  that  the  Court   referring  the  matter  enteitains  % 

reascAable  doubt  rq^n  some  question  of  law,   ieoondf  states  what 

the  point  is  upon  which  the  doubt  is  entertained,  a«d,  tkirdf  draws 

up  a  statement  of  the  facts  containing  an  expression  of  qdnion 

on  the  point  which  is  referred  to  the  decision  of  this  Court    This 

is  how  I  read  the  two  sections  in  conjunction. 

In  the  case  before  us,  the  Judge  in  the  ref erriog  Court  has 
not  stated  any  point  of  law  upon  which  he  entertains  a  reasonable 
doubt,  or  what  the  point  of  law  is,  or  what  hie  opinion  is  upon  it» 
and  under  section  617  I  think  he  must  do  this  before  we  can  deal 
with  the  matter.  It  may  be,  we  do  not  know,  that  he  has  a 
reasonable  doubt  upon  some  point  of  law.  We  have,  I  think, 
power  under  section  621  to  return  the  case  to  the  Lowor  Court 
for  amendment  and  this  course  we  will  «dopt. 

Werefer  it  back  to  the  Judge  in  theCourt  below  to  say  whether 
there  is  any  point  of  law  upon  which  he  entertwis  reasonable 
doubt,  and  what  it  is,  and  what  is  his  own  (pinion  upon  it. 

SrsTurs  «F-    I  concur. 

Saim  J.  I  agree  with  the  view  which  has  been  taken  by  the 
leamed  Chief  Justice,  of  section  69  of  the  Presidency  Small  Cause 
Oourts  Act,  and  section  617  of  the  Code  of  Civil  Procedure.  I 
ean  only  read  section  69  of  the  Presidency  Small  Cause  Courts 
Act  as  meaning  and  contem^dating  that  the  opinion  to  be 
edcpressed  by  this  Court  is  an  opinion  governed  by  section  617 
of  the  Code  of  Civil  Procedure.  Hat  being  so,  it  seems  to  me 
that  before  this  Court  can  express  an  opinion  upon  a  case  referred 
under  section  69  of  the  Presidency  Small  Cause  Courts  Act,  the 
conditions  contained  in  section  617  must  be  complied  with. 

Attorney  for  the  plidntiflE :  A.  C.  Ghose. 

Attorney  for  the  defendant :   JT.  C.  Eggar. 

R.   G.    M. 
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APPELLATE  CIVIL. 


March  IS. 


SHIB  DAS8  DASS  1^3 

p. 
KALI  KUMAE  EOT.* 

M$r$0a00>^>^aU  ^  mort^sgHt  pr4periy^Mom0jf'd4er44-^TttMif0r  if  J^^%H$ 

qf-^JUJortgOigte,  liahUiiies  ^fi^Aeeount, 

^l»ort|E4fM,in  •xeciKtioRof  a  dcMcree^lbtaiii^d  agAwt  the  moiigagor  on  4coouit 
gf  another  deb^  jBoJd  the  mortgtyed  prcqpertiei,  purchased  the  eqidty  of  redesiption 
himtolff  aod  obtauied  poieoMion  through  the  Court.  And  in  a  fubtequent  enit  upon 
the  mortgage  for  aale  of  the  mortgaged  properties,  the  defence,  inter  alia,  was  that 
the  prooeediBga  were  contrary  to  tiie  prorisions  of  s.  99  of  the  Transfer  of  Property 
Ae^  tiuife  tb#  porchase  1^  the  pla^tiff  was  null  and  void,  and  tiiat  the  mortgagee 
WW  booAd  io  accoont  for  the  peded  he  waa  in  possession  of  the  mortgaged  property : 

ffeld,  that»  h^^hig  regard  to  the  provisions  of  9.  99  of  the  Transfer  of  I^perty 
Act,  the  purchase  by  the  mortgagee  was  null  and  void,  and  possession  obtained 
by  him  -was  not  in  accordance  with  law,  and  he  was  therefore  Hable  to  render 
Moonnt  of  QMiisya  naliied  from  the  mortgaged  properties  during  the  term  of  his 
fiQisesiinn. 

Ihtrga^9  T.  jLntM$itKaiy)  followed,  and  8H  Maja  Papamma  Mao  v.  Sri  Vira 
^ratapa  BamaohoMdra  Baatt  (2)  referred  to. 

Bbooitd  iippeid,  No.  1591,  by  Shib  Dass  Dabb,  the  def€iidai]it 
No.  2 ;  Aod  No.  1846  bj  Asmoda  Qharan  Boy,  the  def endasi 
No.  i. 

These  appeaU  arose  out  of  an  action  brought  by  the  plain.: 
HSm  Kali  Kusuur  Boy  and  others  on  a  Bimple  mortgage  bond> 
lor  ttle  of  the  mortgaged  property.  It  appeared  that  on  tJbe 
26(th  Auguat  18S5f  defendant  No.  1  mortgaged  some  20  drones 
of  land  with  other  land  to  the  plaintiff  ior  Be.  1,400.  On  the 
5th  Maroh  1887  for  the  interest  due  on  the  mortgage  bond,  the 
mortgagor  oosyeyed  6  drones  of  the  mcHrtgaged  property  to 
Ibe  mortgi^ee,  and  it  was  agreed  tiiat  the  mortgage  should  subsist 

•  Appeal!  from  Appellate  Baoieea  Nos.  1591  and  1846  of  1809,  againat  tba 
d^eree  of  O.  Gordon,  Esq.,  District  Judge  of  Chittagong,  dated  the  26th  April  1899, 
zevanijig  the  decree  of  Babu  Jogendra  Nath  Ray,  Subordinate  Judge  of  Chittagoqg, 
dated  the^th  of  Juljy  1898. 

(1)  (1890)  I.  X*.  £.  i^  Mad.  74. 

(3)  (1896)  I.  L.  R.  19  Mad.  249;  L.  R.  23  I.  A.  82. 
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1908  over  some  12  drones  of  the  land  originally  mortgaged.  On  the 
fiHiBDABi  ^'^*^  September  1888,  defendant  No.  2  advcmoed  defendant 
Dass  No.  1  the  sum  of  Es.  841,  and  took  a  mortgage  upon  part  of  the 
Kali  abovementioned  12  drones  of  land.  On  the  25th  July  1889,  the 
^EoT*  pl^tiffs,  in  execution  of  a  decree,  upon  a  claim  not  arising  out 
of  the  mortgage,  put  up  the  property  to  sale  and  purchased  it 
themselves  for  the  sum  of  Bs.  1,000,  took  possession  of  the  pro- 
perty under  their  sale,  and  registered  their  names  as  owners  on 
ihe  6th  June  1891.  In  the  year  1889,  "^en  the  property  was 
put  up  to  sale,  the  plaintifb  made  a  declaration  that  the  purchase 
would  be  subject  to  their  mortgage,  as  also  to  the  mortgage  of 
defendant  No.  2.  The  defendants  pleaded,  infer  atia^  that 
inasmuch  as  the  mortgaged  property  was  purchased  by  the  plain- 
ti&,  and  as  they  were  in  possession  for  severed  years,  they  could 
not  sue  to  recover  the  money  by  the  sale  of  the  mortgaged 
property.  The  defendant  No.  1  also  contended  that  the 
mortgage  debt  had  been  paid  off  by  the  usufruct  of  the 
mortgaged  property  of  which  the  plaintifEs  were  in  possession  for 
several  years.  The  defendant  No.  2  further  contended  that  the 
plaintifb  were  estopped  from  bringing  the  suit  as  they  purchased 
the  property  subject  to  his  mortgage,  and  they  subsequently 
agreed  to  pay  the  mortgage  debt  due  to  him,  and  that  the  suit 
was  not  maintainable,  as  it  was  a  suit  to  recover  money  by  sale  of 
a  portion  of  the  mortgaged  property.  The  Court  of  First 
Instance  dismissed  the  plaintiffs'  suit.  On  appeal,  the  District 
Judge  of  Ohittagong,  Mr.  Q*.  Gbrdon,  holding  that  the  plaintiffs 
intended  to  keep  their  mortgage  alive  as  against  the  puisne 
mortgagee,  set  aside  the  decision  of  the  First  Oourt  and  decreed 
the  plaintiffs'  suit.  The  material  portion  of  his  judgment,  for 
the  purposes  of  this  report,  is  as  follows : — 

**  The  question  that  remains  is  whether  the  appellan&s  (plaintiffs)  are  entitled  te 
have  the  property  sold  in  order  to  satisfy  their  mortgage,  or  whether  they  are  in  the 
first  place  bound  to  render  an  account  of  the  sums  received  by  them  from  the 
pioperly  in  question  during  the  years  that  they  hare  been  in  possession. 

.  "It  appears  to  me,  that  the  presumption  is  that  the  proceeds  of  the  sale  of  the 
property  would  be  sufficient  to  pay  off  the  mortgage  debts.  If  they  are  insufficient, 
the  respondent  No.  2  (defendant  Ko.  2),  who  has  wuted  so  long  and  allowed  both 
his  own  daim  and  thai'  of  the  appellants  to  accumulate,  li  not  entitled  to  any  special 
•onddtcatifii. 
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"  As  regwdf  reqxmdent  No.  1  (defendant  No.  1),  ht  ho  idrei^y  aUowed  the  190$ 

appellantB  to  hold  pooesdon  for  so  long  a  time  that  he  cannot  again  wt  np  any  chum.  ^-^ 

There  ii  nothing  to  ihow  that  the  price  which  the  appellants  originally  paid   wias  p^^^ 
inadequate.  *• 

"  I  do  not,  therefore,  think  that  npon  conrideration  of  equity  the  appellants  ^^^B 

should  he  compelled  to  render  an  account."  BOT. 

Dr.  Ashufosh  Mooherji  and  Babu  Soshi  Shekhur  Base  for  the 
appellant,  Shib  Dass  Daas. 

JBabu  Akhay  Kumar  Banerjee  for  the  appellant^  Annoda  Oharan 
Eoy. 

Babu  Harendra  Narain  MlieTy  Babu  Dhirendra  Lai  Khastgir 
and  Babu  Atnarendra  Nath  Chatterjee  for  the  respondent. 

Cur.  adv.  mU. 

Pbxvssf  avd  STavKsv  J  J.  The  plaintifb  sue  on  a  mort- 
gage to  obtain  a  deoree  for  sale  of  the  mortgaged  property  in 
order  to  realize  the  amount  due.  The  defendant  No.  1  is  the 
mortgagor,  and  defendant  No.  2  holds  a  second  mortgage.  It 
appears  that  the  plaintiffs  obtained  a  decree  against  the  mort- 
gagor on  another  debt,  and  in  execution  of  that  decree  sold 
the  equity  of  redemption  belonging  to  the  mortgagor,  bought 
the  property  themselves,  and  obtained  possession  as  auction- 
purchasers  through  the  Court.  » 

An  objection  was  raised  to  these  proceedings  which,  it  was 
contended,  were  contrary  to  section  99  of  the  Transfer  of  Pro- 
perty Act ;  and  it  was  further  contended  that  the  proceedings  in 
that  suit  and  the  sale  to  the  plaintiffs  were  null  and  void.  The 
terms  of  section  99  are  clearly  in  favour  of  this  contention,  and 
forbid  a  mortgagee  in  execution  of  a  decree  for  the  satisfac- 
tion of  any  claim,  whether  arising  under  the  mortgage  or  not, 
from  attaching  the  mortgaged  property,  or  bringing  it  to  sale 
otherwise  than  by  a  suit  regularly  brought  under  section  67  of  the 
Act.  The  possession  obtained  by  the  plaintiffs  was  not  as  mort- 
gagees, but  as  creditors  who  had  obtained  a  decree  for  another 
debt.  The  plaintifb'  possession  obtained  in  execution  of  that 
decree  was  therefore  not  in  accordance  with  law.  For  this  we 
find  authority  in  the  case  of  Durgayya  v.  Anantha{l)  in  whifh 
(1)  (1890)  I.  L.  B.  14  Mad.  74. 
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1^08       we  oonour.    We  ha;ve  also  bad  oited  before  us  tbe  ease  of  Sri 
SHiBDigs  ^^^  Papamma  jRao  t.   Sri  Vira  Praiapa  PL.  V.   Bamaokandm 
I>ABB       Ba9u{l).    In  that  ease  it  was  held  by  the   High  Court    fSiat 
Eaju       the  plaintiff  was  put  into  possession  in  execution  of  a  decree 
^j^     obtained  on  his  mortgage.    Their  Lordships  of  the  Privy  Ooubp 
oily  however^  held  that  the  mortgage  did  not  give  the  mortgagee 
the  right  daimed,  and  that,  consequently,  Us  possession  was  not 
a  lawful   possession  so  as  to  bar  the  right  of  the  mortgagor  to 
redeem.    That  suit  was  brought ,  by  the  mortgagors  for  posses- 
sion after  taking  an  aooount  of  the  rents  and  profits  realiised 
by  ihe  mortgagees  from  tiie  date  of  th^  obtaining  possession 
in  ezeoution  of  their  decree.    The  question  now  before  us,  which 
relates  to  section  99  of  the  Transfer  of  Property  Act,   conse- 
quently did  not  arise  in  that  case,  but  it  is  an  authority    for 
showing  that  an  aooount  may  be  taken  from  a  mortgagee,  not- 
withstanding that  he  may  have  obtained  possession  otherwiBo  than 
in  execution  of  a  decree  properly  obtained.  ^ 

The  District  Judge  in  appeal  has  refused  to  allow  the  profits^ 
realized  by  the  mortgagees  during  the  term  of  their  poasessioa  ia 
execution  of  their  decree^  to  be  taken  into  the  account  which  he  has 
ordered,  although,  by  reason  of  section  99  of  the  T^ransfer  U 
Property  Act,  the  deciiee  by  which  the  mortgagees  obtained 
possession  conferred  no  legal  title.  It  is  in  respect  of  this  order 
that  appeals  have  been  made  separately  both  by  the  second 
mortgagee  (defendant  No.  2)  and  by  the  mortgagcnr  (defendant 
No.  1).  Both  these  appeals  proceed  on  the  sasae  ground,  exoept 
that  in  the  appeal  by  the  mortgagor  an  objection  has  been  raiaed 
regarding  the  sum  of  Ha.  1,000,  which  was  paid  by  ^  {daintifib, 
the  auctiooi-purchasers,  of  the  equity  of  redemption  to  liim.  We 
are  of  opinion  that  in  the  account  to  be  takaa  of  the  amount 
due  on  the  mortgage  to  the  plaiotLb  whioh  is  the  first  mxtrtgage, 
the  amount  realized  by  them  during  ihB  period  of  their  posssHoon, 
as  purchasers  under  the  decree  obtained  by  them,  should  be 
set  oJS  against  the  amount  due  under  their  mortgage,  and  tft«^.  on 
the  other  hand  the  plaintifb-jncortgagees  are  entitled  to  receive 
credit  for  the  sum  of  Bs.  1,000  paid  by  them  as  purohaseos  to  the 
mortgagor.    It  would  be  inequitable  to  allow  the  mortgagor  to 

(1)  (1896)  I.  L.  R.  19  Mad.  249  ;  L.  K  23  I.  A.  82. 
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retain  this  money,  and  at  the  same  time  to  give  him  credit  for  the        1908 

aaonat  leafized  by  the  mortgagee  daring  the  pofleession  whieh  shibDass 
most  be  considered  as  an  unlawful  possession.    The  order  of  the       ^^> 
District  Jndge  im  aoooxdingly  modified  in  respect  of  the  manner  in       Kali 
which  the  account  should    be  taken.    The  appellants  are  each       bot^ 
entitled  to  reodive  their  costs  in  their  reqpedi^e  appeals. 

Decree  nMUfied. 

■ 

8.  C.  O. 
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APPEAL    FROM    ORIGINAL  CIVIL. 


1908  AGHORE  NATH  MOOKERJEE 


Teb.  9.  *• 

ADMENISTRATOR-GENERAL  OP  BENGAL  • 

Sale — Decree — JBxeeution — CondUiom  of  tale — IHtle,  alHract  of,  not  eorreepond' 
ifig  with  original — Setting  aeide  'tale,  application  for — Purchate-moncff, 
return  of, 

A  porchaier  of  property  at  the  Registrar*!  tale  in  execation  of  a  mortgage 
decree  accepted  the  conditions  of  sale,  whereby  he  was  required  to  f  unush  requisi- 
tions within  ten  days  after  the  actual  deliTory  of  the  abstract  of  title.  Th^ 
purchaser  did  not  furnish  any  requisitions. 

On  the  19th  August  1899,  by  an  order  of  the  Court  the  purchaser  w^s  to 
pay  the  balance  of  the  purchase-money  into  Court  (he  having  already  made 
deposit)  without  prejudice  to  his  right  to  raise  any  question  as  to  title  or  com 
pensation.  On  the  81st  August  1899  the  purchaser  paid  the  balance  of  the- 
purchase-money  under  compliance  of  the  order  of  the  19th  August  1899.  On  the 
26th  April  1900  the  purchaser  applied  for*annulmeDt  of  the  sale  or  for  com- 
pensation. On  the  80th  August  1900  the  sale  was  set  aside,  but  that  order  waa 
reversed  on  appeal  on  the  28th  February  1902. 

After  the  order  of  the  28th  February  1902,  the  purchaser  asked  for  inspection 
of  the  title-deeds  in  order  to  compare  them  with  the  abstract,  and  upon  having 
certain  Persian  writing,  which  he  discovered  amongst  them,  read  by  an  expert^ 
found  that  the  abstract  of  title  did  not  correspond  with  the  original  documents  of 
title.  The  purchaser  then  having  applied  to  have  the  sale  set  aside  and  his  purchase- 
money  refunded : 

Seld,  that  the  purchaser,  though  he  had  not  furnished  his  requisitions  within 
the  time  allowed  by  the  conditions  of  sale,  was  not  debarred  from  applying  to  the 
Court  to  set  aside  the  sale  on  the  ground  that  the  abstract  was  inoonect  and 
contained  a  material  misdescription ;  and  that  he  was,  under  the  circumstances, 
entitled  to  have  his  purchase-money  refunded. 
-^  In  re  Samtter(X),  WCuUoeh  v.    Gregory  (2),  Bite  v.  EUe  (8),  Upendra 

Ifatk  Mitter  v.  Ohhoy  Kali  Dattee(4,)  referred  to. 

Appeal  by  the  defendant,  Aghore  Nath  Mookerjee. 

The  defendant,  Aghore  Nath  Mookerjee,  purchased  for 
Eb.  12,600  certain  property  which  had  been  put  up  for  sale  by 
the  Begistrar  of    the  High  Court    on    the  8th  July  1899,  in 

•  Appeal  from  Original  Civil  No.  29  of  1902  in  suit  No.  652  of  1894. 

AppellaU  Sench:  Sir  Francis  W.  Maclean,  K.O.Z.B.,  Chief  Justice, 
Mr.  Justice  Sale,  and  Mr.  Justice  Stevens. 

(1)  (1879)  L.  R.  12  Ch.  D.  181,  160.        (8)  (1871)  L.  R.  18  Bq.  196. 

(2)  (1855)  I  Kay  and  J.  286.  (4)  (1901)  6  C.  W.  N.  598. 
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execution  of  a  mortgage  decree  obtaiited  by  the  Administrator* 
General  aB  repreeentative  of  the  mortgagee,  Nundo  Lall  Mulliok^ 
and  the  purchaser  deposited  Bs.  3,200.  One  ^f  the  conditions  of 
sale  being  that  the  purchaser  was  to  furnish  his  requisitions 
within  ten  days  after  delivery  of  the  abstract  of  title,  time  being 
of  the  essence  of  the  contract.  On  the  18th  July  1899  the 
abstract  of  title  was  sent  by  the  attorney  acting  for  the  Adminis- 
trator-General to  the  attorney  of  the  jJurchaser,  On  the  19th 
August  1899  the  purchaser  obtained  an  order  giving  him  liberty 
to  pay  the  balance  of  the  purchase-money  without  prejudice  to 
his  right  to  raise  any  question  as  to  title  or  compensation.  On 
the  31st  August  1899  the  purchaser  paid  in  the  balance.  On  the 
9th  January  1900  the  purchaser  with  his  attorney  inspected 
the  title-deeds.  On  the  20th  April  1900  the  purchaser  applied 
before  Mr.  Justice  Sale  for  rectification  of  the  boundaries 
or  for  compensation,  or  if  he  could  not  obtain  compensation,  for 
annulment  of  the  sale.  The  Court  gave  an  order  for  setting 
aside  the  sale.  On  appeal  this  order  was  reversed  on  the  28th 
February  1902,  and  the  sale  was  directed  to  stand,  and  the 
matter  was  remanded  for  determination  of  the  compensation. 
On  the  8th  May  1902  the  attorney  for  the  purchaser  called 
for  the  original  documents,  and  then  discovered  that  this  particular 
pottah  was  executed  in  Persian  not  by  Munna  Jan  Begum, 
but  by  some  other  person,  and  upon  that  objected  to  accept  the 
document  as  the  document  set  up  in  the  abstract ;  and  applied 
to  have  the  sale  set  aside  and  his  purchase-money  refunded. 
This  application  came  on  before  Mr.  Justice  Ameer  Ali  on  the 
3rd  September  1902,  who  observed  as  follows  :— 

*'  In  my  opinion  it  ii  not  open  to  me  on  an  application  of  thit  kind  to  con- 
•ider  whether  the  document  wai  in  fact  executed  by  Munna  Jan  Begum  or  not, 
nor  can  I  go  into  the  queetion  when  that  hwly  died  or  what  the  effect  of  that 
docnm^t  is.  Supposing  it  is  not  executed  by  Munna  Jan  Begum,  as  I  pointed 
out  to  the  learned  Advocate-General  when  he  was  arguing  the  matter,  it  is 
wholly  impossible  for  this  Court  on  an  application  of  thif  nature  to  determine 
questions  of  the  character  referred  to  above. 

"1  propose  therefore  to  apply  myself  to  the  only  question  which  can  be 
determined  upon  this  application,  viz,,  whether  the  document  to  which  objection 
is  taken  answers  the  description  set  forth  in  the  abstract  of  title.  It  is  a'  Ben' 
galea  document.  There  is  some  Pertian  writing  on  one  side.  The  name  of 
-tffmruk.  Jmn  appears  in    Bengalee.    On    another    side    the    Bengalee    clerk    of 


1908 
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Kath 

mookbbju 
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ADHiiris* 
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2908  Camitben  &  Co.,  who  prepaied  tbe  abatrtet  of  titiLe^  swMmthal  ko  Mfiovod 

wv^  tlMt  tbe    Banian  writing  on  the  right-band  tide  of  ttw  docaiNnt   latm   tb9 

Nath'  '^^^^^  ^^  Mnnna  Jan.    Tbe  seal   k  nndecipbeiablOj  and  ba  acoordingly  ,in_tba 

HooXBRJEB  abitraot  of  title  gare  the  following  description : — 

AdwW  '21ft  Aghiain  1226. 

TBATOB*  Signed  by  Mnnna  Jan  Begum  in  Persian  character  and  a  seal  affixed.' 

^BBiralix.^'  "  The  Persian  writing  does  not,  as  a  matter  of  fact,  contain  tbe  name   of 

Manna  Jan  Begom,  bnt  tbe  pnrchaier's  attoney  had,  OB  the  9tb  of  Jamiafy  1900^ 
in  the  company  of  his  client,  inspected  these  veiy  doooments,  aqd  iididBol 
strike  bim  to  have  the  Persian  writing  read  to  him  by  somebody  aeqpudnted  with 
the  Persian  language,  and  he  toolc  no  steps  to  satisfy^  himself  ^^whether  tbe 
signature  was  by  Munna  Jan  Begtmi. 

"  The  smallest  exercise  of  common  sense  would  have  shown  to  bim  Ae  neeet* 
lAtj  of  havii^  that  writihg  read  to  bim.  There  ia  no  aUegatioa  that  Camtben 
A  Co.'s  clerk  knew  Penoan  and  made  a  false  statement  regaxding  tbe  signatne 
in  tbe  abstract  of  title.  He  was  unable  to  read  tbe  writing,  and  as  be  found 
the  name  Munna  Jan  in  tbe  Bengalee  writing,  he  took  the  Persian  to  be  her 
name.  A  gpreat  deal  of  reliance  has  been  plaoed  on  tbe  case  reported  in  6  Calc. 
Weekly  Kotes,  p.  698.  The  facts  of  that  case,  bo#ever,  appear  |to  me  to  be 
totally  diiferent  from  tbe  present.  There  misrepresentatioQ  was  in  fact  made 
in  tbe  abstract  of  title  regarding  the  interest  of  the  deceased  person.  Here  the 
only  mistake  is  with  reference  to  the  signature  by  Munna  Jan  Begum  in  Per- 
sian, which  appears  to  me  due  entirely  to  the  ignorance  of  tbe  Persian  language 
on  the  part  of  Carruthers*  clerk.  The  mistake,  as  I  bare  mentioned  alrea^y^ 
oould  have  been  corrected  at  once  if  tbe  least  d^ree  of  caution  bad  been  exercised 
by  the  purchaser's  attorney.  It  is  entirely  to  his  neglect  of  an  obyious  dul^  that 
the  difficulty,  if  any,  to  which  hia  client  has  been  put  Is  owing.  I  do  not  think  that 
this  is  a  case  in  which  I  ought  to,  interfere.  I  was  asked  to  refer  the  matter  to 
the  Registrar  to  enquire  and  report  whether  a  marketable  titie  could  be  given  to 
the  purchaser  upon  the  documents  set  forth  in  tbe  abstract  of  title.  I  think  that 
it  would  be  utterly  impossible  for  that  officer  to  determine  a  question  of  tiiat 
character  upon  the  facts  of  this  case. 

"  Here  there  is  a  document  executed  in  the  year  1819.  Since  that  time  various 
transfers  have  taken  place.  Considerations  of  a  very  important  character  will 
arise  when  the  matter  of  interest  of  tbe  mortgagor  in  this  case  comes  to  be 
determined  in  a  proper  proceefing.    I  discharge  the  rule  with  costs.'' 

From  this  deoision  the  defendant,  Aghore  Nath  Mookerjee^ 
now  appealed. 

Mr.  Sinha  (Mr.  O'Kimaly  with  him)  for  the  Appellant.  The 
only  question  is  whether  I  have  taken  the  objection  to  the 
abstract  of  title  in  time.  If  a  person  who  has  to  make  the  abstract 
makes  a  mistake,  he  cannot  say  that  the  purchaser  will  have  to 
bear  the  brant  of  his  mistake.  The  first  inspection  made  by  the 
purchaser  of  the  abstract  was  on  the  9th  January  1900. 
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The  MM  of  Vpendfo  Kath  MiUer  v.  Obhop  KaU  I>a8see(l)  is       1908 
atk  authority  for  showing  that  it  is  not  necessary  to  make  out  a    amobb 
case  of  fraud  in  order  to  set  aside  a  contract  of  sale.  _,  ^^™ 

MOOKIBJIB 

On    the  authority  of  the  above  case  and  also  the  English         n. 
case  of  In  re  Ban%8Ur{2)y  I  am   not   precluded  from    raising    ^J^/ 
the  question    as  to  the  abstract   of  title    on   the  ground   of  i<^"»«^o» 
time. 

This  matter  ought  to  go  to  the  Begistrar,  on  reference. 

Mr,  Dunne  and  Mr.  Knight  for  the  respondent.  No  application 
was  made  by  the  other  side  in  the  Lower  Court  to  have  the  case 
referred  to  the  Begistrar  at  alL 

The  purchaser  refrains  from  stating  when  he  first  saw  the 
abstract  of  title.  He  must  make  his  objections  to  title  within  ten 
days.  Under  the  conditions  of  sale  the  purchaser  had  ten  days 
to  state  his  objections,  which  he  did  not  do. 

He  has  not  proved  that  there  is  not  a  good  title  to  the  property. 
On  the  evidence  it  appears  that  the  appellant  was  a  resident  of 
Ehidderpur.  It  is  reasonable  to  suppose  then,  that  he  had  heard 
of  the  former  suits  in  which  the  MatwaUi  of  the  Hooghli  Imam« 
baree  asserted  his  title. 

If  the  appeal  be  dismissed,  the  appellant  is  not  without  a 
remedy,  in  case  he  suffer  any  loss.  He  has  an  action  for  negli- 
gence against  his  attorney. 

Mao&BAH  CJT.  On  the  8th  of  July  1899  the  present 
appellant  became  the  purchaser  of  certain  property  which  was  put 
up  for  sale  by  auction  under  a  decree  in  a  mortgage  suit ;  and,  on 
the  same  day  he  made  a  deposit  of  3,200  rupees,  the  purchase- 
money  of  the  lot  he  purchased  being  12,600  rupees.  Under  the 
seventh  condition  of  sale  the  abstract  of  title  was  to  be  delivered 
within  seven  days  from  the  certificate ;  and,  the  purchaser  was  to 
make  his  requisitions  within  ten  days  after  the  actual  delivery  of 
the  abstract,  and  in  this  respect  time  was  to  be  deemed  as  of  the 
essence  of  the  contract,  and  the  title  was  to  be  considered  as 
approved  of  and  accepted  by  the  purchaser,  subject  only  to  such 
objections  and  requisitions  if  any. 

(1)  (1901)  5  C.  W.  N.  593. 

(2)  (1879)  L.  R.  12  Ch.  D,  181. 
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1908  The  abstract  was  duly  delivered  within  the  seven  days,  but 

AoHOBi      ^^  requisitions  or  objections  were  taken  by  the  purchaser  within 
Nath       the  ten  days  limited  by  the  condition. 

V.  On  the  19th  of  August,  an  order  was  made  in  the  suit  that 

TBATOB-"    *^^  present  appellant,   the  purchaser,  should  be  at  liberty  to  pay 

Gbkbbal  01  into  Court  the  balance  of  the  purchase-money  without  prejudice 

JJB  JX  O  All* 

to  his  right  to  raise  any  question  as  to  title  or  compensation; 

C^j^    and,  this  order  was  complied  with  on  the  31st  of  August  by  the 
purchaser  paying  in  the  balance. 

On  the  26th  of  April  1900  the  purchaser  applied  for  the 
annulment  of  the  sale  or  for  compensatioui  on  certain  grotmds 
which  he  alleged :  and  on  the  30th  of  August  1900  the  sale  was 
set  aside.  That  order,  however,  was  reversed  by  the  Oourt 
on  appeal  on  the  28th  of  February  1902,  this  Court  holding 
that  it  was  not  a  case  for  setting  aside  the  sale,  but  for  a 
compensation.  For  present  purposes  nothing  turns  upon  these 
orders. 

On  the  9th  January  1900,  the  purchaser  asked  for  inspection 
of  the  title-deeds,  and,  as  to  this  he  stated  in  his  petition,  which 
is  verified  by  affidavit,  and,  in  substance  not  contradicted,  that 
'Hhe  petitioner  being  desirous  of  looking  into  the  documents  relat- 
ing to  the  property  purchased  by  him  and  set  out  in  the  abstract 
of  title  called  with  his  attorney,  Babu  Bepin  Behari  Banerjee,  at 
the  office  of  tCessrs.  Carruthers  &  Co.,  to  inspect  the  same,  and  a 
bundle  of  documents  relating  to  this,  as  also  of  other  property, 
induding  a  Bengalee  pottah,  were  produced  and  shown,  and  he 
looked  into  the  Bengalee  writings  in  the  said  pottah,  but  your 
petitioner  and  his  attorney  were  unable  to  understand  the  Persian 
writings,  and  had  no  notice  whatever  or  any  reason  to  suppose 
that  the  pottah  produced  was  not  in  accordance  with  the 
abstract.''  The  pottah  is  referred  to  in  the  abstract  of  title  in  these 
terms  :  *'  By  a  Bengalee  pottah  of  the  21st  of  Aughran  1226  B.S. 
(5th  December  1891),  granted  by  Munna  Jan  Begum  to  Ghaytan 
Mandal,  bastoo  land  4  cottahs  and  patit  land  3  cottahs  (total  7 
oottahs  of  land),  to  be  held  and  enjoyed  in  succession  of  son  and 
grandson  with  power  of  sale  and  gift,  on  payment  of  annual  rent 
of  Be.  1-8.  Signed  by  Munna  Jan  Begum  in  Persian  character 
and  seal  affixed." 
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;  After  the  order  of  the  28th  February  1902,  the  purchaser       1908 

/  again  asked  to  inspect  the  title-deeds,  to  compare  them  with  the     aohoib 

abstract  of  title,  and  this  request  was  complied  with.    And  this,       Nath 
as    appears    from    the  petitioner's    verified    petition,    is  what         «. 
occurred :  "  20.     On  receipt  of  the  said  document,"  that  is,  the      tbatob" 
pottah  in  question,  "  from  the  plaintiff's  attorney,  your  petitioner  ^^^^^  o» 

caused  the  said  pottah  to  be  read  out  by  an  expert,  who  thoroughly        

understands  the  Persian  language  and  character,  and  he  then  found 
out  that  the  said  pottah  was.  neither  granted  by  Munna  Jan 
Begum  nor  was  it  signed  by  her,  but  it  appears  from  the  Persian 
writings  therein  that  the  same  was  signed  by  "  certain  other  person 
named  in  that  paragraph.  ^'A  copy  of  translation  of  the  said 
pottah  as  made  by  one  of  the  sworn  translators  of  this  Honourable 
Court  is  hereunto  annexed  and  marked  with  the  letter  B." 
^'21.  That  your  petitioner  then  came  to  know  that  the  first 
abstracted  document,  namely,  the  pottah  gpranted  by  Munna  Jan 
Begum  in  favour  of  Ohaytan  Mandal  and  signed  by  Munna  Jan 
Begum,  does  not  correspond  with  the  document  as  described  in  the 
abstract  of  title.  The  said  document  is  described  in  the  abstract 
of  title  thus " — I  need  not  read  it  again,  as  I  have  read  it  just 
now — '^  but  it  appears  from  the  original  pottah  sent  by  Messrs. 
Carruthers  &  Oo.  on  the  6th  day  of  May  last  that  the  said  docu- 
ment was  not  granted  by  Munna  Jan  Begum,  but  by  one  Jonab 
Nawab  Syed  Ali  Khan  Bahadur,  Mutwalli  of  the  said  Emambaree 
of  Hooghly." 

TTpon  that  the  purchaser  made  the  present  application  by 
which  he  asks  to  have  his  purchase-money  refunded  with  interest 
and  costs :  and,  the  question  we  have  have  to  decide  is  whether 
under  these  circumstances,  which  are  practically  undisputed,  he  is 
entitled  to  that  relief. 

The  learned  Judge  in  the  Court  below  concluded  that  he  was 
not,  and  hence  ihe  present  appeal. 

It  is  dear  that  the  description  given  in  the  abstract  of  title, 
of  this  pottah,  which  is  admittedly  the  root  of  title  to  the  property 
sold,  is  wholly  at  variance  with  the  document  itself.  In  point  of 
fact  there  is  no  pottah  granted  by  Munna  Jan  Begum,  nor  was 
any  audi  pottah  ever  signed  by  her.  In  other  words,  the  title- 
deed,  which  is  made  the  root  of  title,  does  not  exist.    Under  these 
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1903       circumstanoes  the  purohaser  says  that  the  vendors  cannot  make 
AoHORR      ^^^  ^  ^^^>  ^^^  ^^^  ^^  ^  entitled  to  have  the  oontraot  rescinded 
Nath       and  his  purchase-money  returned. 

t7.  The  vendors,  in  replj,  say  that  the  purchaser  is  barred  by 

TBATOB?"  condition  7  from  now  raising  this  objection.  I  dissent  from  that 
Gbkbbal  of  YiQ^^  That  condition  cannot  apply  to  a  case  where  the  abstract 
delivered  is  incorrect,  and  contains  a  most  material  misdescrip- 
tion of  the  document  which  is  made  the  root  of  title.  That 
condition  presupposes  that  the  abstract  of  title  delivered  will  be 
an  accurate  and  true  one. 

The  purchase-money  is  still  in  Court,  and  the  sale  has  not 
been  conflrmea,  and  the  purchaser  having  discovered,  under  the 
circumstances,  I  have  stated,  the  true  facts  of  the  case,  there 
is  notl^ng  to  prevent  him  from  bringing  them  before  the  Court, 
and  asking  for  the  return  of  his  purchase-money« 

It  is  said  he  was  guilty  of  carelessness  on  the  9th  January  1900, 
in  not  doing  then  what  he  subsequently  did,  namely,  having  a 
translation  made  of  the  pottah  and  seeing  what  the  document 
really  was. 

I  do  not  know  that  it  lies  in  the  mouth  of  the  vendors  to  say 
this,  for  the  purchaser  may  retort  that  he  was  entitled  to  rely  on  the 
statement  in  the  abstract  as  to  the  nature  of  the  pottah :  any  way 
it  is  not  sufficient  to  prevent  him  from  now  raising  the  question. 

The  sale  in  question  was  one  under  the  direction  of  the  Court : 
and,  it  was  pointed  out  by  Lord^Justice  Cotton  in  the  case  of 
In  re  Bani9ter{l)  what  is  the  duty  of  the  Court  in  cases  akin  to 
the  present.    His  Lordship  says  :-* 

^' In  a  case  of  this  sort  where  the  sale  is  by  the  Court,  the  Court 
is  bound  to  take  more  special  care,  if  possible,  that  there  shall 
be  nothing  in  the  conditions,  or  in  the  representations  there  in 
contained,  which  by  poesibiliiy  can  mislead  a  vendor,  because  the 
purchaser  has  a  right  to  assume  that  the  Court  will  take  very  good 
care  that  there  shall  be  nothing  that  can  in  any  .way  mislead  him 
as  to  the  title  he  is  getting.'' 

Such  cases  as  JTCWfocAv.  Oregorp{2),  Ebe  v.  .Kb0(3),  which 
are  commemted  upon  in  a  recent  case  in  this  Court  by  Mr.  Justice 

(1)  (1879)    L.  U.  12  Ch.  D,  l&l,  ISO.  (2)  (1855)  1  Kay  and  J.  286. 

(8)(1871)L.  R.18Eq.  196. 


Digitized  by 


Google 


/ 


VOL.  XXX.]  CiJiCUTTA    SERIES.  475 

Stanley  [Upendra  Nath  MiHer  v.  Ahhoy  Kali  Dasaee^l)']^  sup-  19*3 

port  the  principle  that,  under  oiroamstanoes  snoh  as   the  present,  AeHOBi 

the  purchaser  is  entitled  to  have  his  purchase-money  refunded,  ji^^^^j. 

There  is  no  such  pottah  as  is  represented  in  the  abstract,  and  there  v. 

has  been  a  material  misrepresentation,  as  to  this.  tbatob-' 

For  these  reasons    the  order  of  the  Court  below  must  be  Qwubalof 

Bbnqal. 

discharged.  — - 

As  regards    the  precise    order  to  be  made,  we    will    give    ^^^"^^  •  • 
Mr.  Dunne's  client  a  week  to  consider  whether,  under  the  circum- 
stances, he  thinks  it  worth  while  to^  have  a  reference  to  title,  the 
present  appellant  not  objecting  to  such  reference  if  the  other  side 
so  desire. 

We  will  deal  with  the  question  of  costs  after  Mr.  Dunne's 
client  has  decided  what  he  will  do. 

Stxvsvs  J.     I  concur. 

Saxji  J.  In  assenting  to  the  order  which  the  learned 
Chief  Justice  proposes  to  make  in  this  matter,  I  wish  to  say  that 
I  entirely  agree  with  the  view  which  has  beenltaken  as  regards 
the  operation  of  condition  7  of  the  conditions  of  sale.  I  agree 
that  it  does  not  operate  so  as  to  preclude  the  purchaser  from 
raising  a  question  as  regcurds  misrepresentation  'after  the  period 
mentioned  in  the  condition  for  raising  objections  to  the  abstract  of 
title.  I  also  agree,  that  sitting  here  as  a  Court  of  Equity,  we 
ought  not  in  a  case  where  there  has  been  admittedly  serious  misre- 
presentation as  regards  a  material  document  of  title,  to  hold  the 
purchaser  to  his  bargain  without  a  previous  reference  as  to  title. 

[At  the  expiration  of  a  week  their  Lordships  made  the  follow- 
ing order  : — ] 

Maoxaav  C.J.  This  case  stood  over  for  a  week  to  give 
Mf.  Danne's  clients  an  opportunity  of  saying  whether  they 
desired  to  have  a  reference  to  title.  Mr.  Dunne  tells  us  this 
morning,  that  ihey  do  not  ask  for  such  a  reference,  and  I  think 
they  are  wise  in  the  conclusion  they  have  come  ta 

The  result,  then,  will  be  that  there  will  be  an  order  for  the 
return  of  the  purchase-money  to  the  appellant,  and  the  appellant^ 

(1)(1901)6C.  W.N.  698. 
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1908       the  porohaser)  will  have  hig  oosts  of  this  appeal  and  in  the  Lower 


AOHOBB     Court, 
Nath 

MOOKIBJBB  „  _         _ 

r,  SaxiB  J.    I  oonour, 

Adxinis- 

Obvbbal  ov       BTrnvmrnm  a  •    I  concur. 
BBuraiL. 


Attorney  for  the  appellant :  Bepin  Behari  Banerjee, 
Attorney  for  the  respondent :  Q*  C  Chunder. 

R.  o.  M. 
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ORIGINAL  CIVIL. 


MAOKERTIOH  190« 

V.  Ftb,  20. 

NOUO  COOMAR  RAY/ 

CotUraoi-^JBreaoh  of  contract — Damajes,  m$a$we  qf^-Ddivery,  $pee\ftc  period 
for — Sellir't  option — Notice  qf  inability  to  perform  contract. 

If  a  vendor  has  any  ipecific  period  of  time  allowed  to  him  to  deliver  goods,  and 
hefore  the  time  has  elapsed  gives  notice  to  the  purchaser  that  he  will  he  onahle  to 
complete  the  delivery,  the  purchaser  not  rescinding  the  contract,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  price  of  the  subject- 
matter  on  the  last  day  of  the  period  within  which  the  delivery  ought  to  have  been 
made. 

The  terms  "shipment  at  seller's  option  during  August-September*'  in  a 
contract  do  not  mean  that  the  seller  has  an  optional  period  of  two  separate  months 
in  which  he  can  deliver,  but  they  refer  merely  to  the  character  of  the  delivery. 

Leiffh  V.  Faterion(l)  referred  to. 

Original  suit. 

The  plcdntiff  contracted  to  buy  from  the  defendant  and  the 
defendant  contracted  to  sell  to  the  plaintiff^  by  bought  and  sold 
notes,  dated  the  19th  July  1889,  2,000  kutcha  bales  of  jute  of  a 
particular  quality  at  Rs.  4-12  per  bazar  maund,  and  by  another 
contract  entered  into  on  the  same  date,  another  quantity  of  1,000 
ktUcha  bales  of  jute  of  another  quality  at  Bs.  4-4  per  maund. 
Shipment  was  to  be  at  the  seller's  option  during  ^August-Septem- 
ber,' and  the  jute  was  to  be  delivered  by  the  defendant  at  Watson's 
Press-  at  Calcutta.  Some  time  in  the  month  of  August  the 
defendant  gave  notice  to  the  plaintiff  of  his  inability  to  perform 
the  contract,  but  the  plaintiff  did  not  consent  to  the  contract  being 
rescinded.  The  plaintiff  sued  the  defendant  to  recover  damages 
for  breach  of  contract.  The  defendant  admitted  the  contract  and 
the  breach  thereof. 

•  Original  Civil  Suit  No.  776  of  1901. 
(1)  (1818)  8  Taunt.  540. 
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1903  Mr.  Sinha  for  the  plaintiflf.    If  the  goods  were  despatched  from 

MicKBBTicH  *^®  defendant's  place  of  business  on  the  last  day  of  the  period 

--*•         within  which  the  delivery  was  to  have  been  made,  t.^.,  the  30th  of 

CooMiB     September,  they  would  have  arrived  at  Watson's  Press,  the  place 

of  delivery  mentioned  in  the  contract,  on  the  6th  of  October. 

The  measure  of  damages  should  therefore  be  the  difference  between 

the  price  at  the  contract  rate  and  that  at  the  market  rate  on  the 

6th  October. 

Mr.  8.  It,  Das  for  the  defendant.  The  period  of  time  allowed 
to  the  vendor  for  making  delivery  was  an  optional  period  of  two 
separate  months  in  which  he  could  deliver,  and  since  he  gave 
notice,  some  time  in  August,  of  his  inability  to  perform,  the  measure 
of  damages  should  be  the  difference  between  the  price  at  the 
contract  rate  and  that  at  the  market  rate  on  the  31st  August. 

Ambbx  Aia  jr.  This  is  a  suit  for  damages  brought  under 
the  following  circumstances. 

The  plaintiff,  who  is  a  merchant  and  dealer  in  jute  and  carries 
on  business  in  Calcutta,  contracted  to  buy  from  the  defendant  and 
the  defendant  contracted  to  sell  to  the  plaintiff,  by  bought  and 
sold  notes  dated  the  19th  July  1899,  2,000  kutcha  bales  of 
certain  jute  at  Rs.  4-12  per  bazar  maund.  By  another  contract 
entered  into  on  the  same  date,  the  plaintiff  agreedlto  purchase 
and  the  defendant  agreed  to  sell  to  the  plaintiff  another  quantity 
of  1,000  kutcha  bales  of  the  same  kind  of  jute,  delivery  or  shipment 
was  to  be,  at  the  seller's  option,  during  *  August- Sept  ember.* 
In  the  month  of  August  the  defendant  gave  notice  to  the 
plaintiff,  of  his  inability  to  perform  the  contract.  It  is  quite 
clear  that  the  plaintiff  on  receiving  the  notice  was  under  no 
obligation  to  go  into  the  market  to  buy  the  goods,  nor  could  the 
contract  be  rescinded  without  the  consent  of  the  plaintiff. 

No  delivery  having  been  made  in  terms  of  the  contract,  the 
plaintiff,  some  time  in  October,  bought  the  quantity  of  jute  which 
had  been  contracted  for,  and  now  claims  the  difference  between 
the  market  rate  prevailing  on  the  6th  of  October,  and  the  contract 
price. 

The  defendant's  contention  is  that  the  plaintiff  is  entitled  to 
damages  on  the  basis  of  the  market  rate  prevailing  on  the  31st  of 
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August  and  no  further.    This  contention  has  been  fonnxilated        1908 
by  his  counsel  in  this  way.    The  defendant  had  the  option  of  mackbbtich 
making  shipment  or  delivery  either  in  August  or  September,  as  «• 

it  was  open  to  him  to  make  shipment  in  eithar  of  these  months  ;  Cooif  ab 
he  having  given  notice  in  August,  the  damages  ought  to  be  oalcu-  ^^' 
latod  on  £he  basis  of  the  market  rate  at  the  end  of  August :  had 
he  given  notice  in  September,  it  would  have  been  calculated  at  the 
market  rate  prevailing  at  the  end  of  September.  The  argument 
is  extremely  iugenious.  No  authority,  however,  hgiA  been  brought 
to  my  notice  in  support  of  the  contention. 

The  text  in  Addison  on  Contracts  based  on  the  case  of 
Leigh  v.  Pater  son  {1)  is  perfectly  dear.  In  Addison  the  prin- 
ciple is  thus  stated  : — "  If  the  vendor  has  a  month  or  any  specific 
period  of  time  allowed  to  him  for  making  the  delivery,  and  finds 
before  the  time  has  elapsed  that  he  will  be  unable  to  complete 
the  delivery,  and  gives  notice  to  the  purchaser  that  he  refuses 
to  proceed  therewith,  and  the  price  rises,  the  measure  of  damages 
is  the  difEerence  between  the  contract  price  and  the  higher  price 
of  the  subject-matter  on  the  last  day  of  the  period  within  which 
the  delivery  ought  to  have  been  made."  In  Lsigh  v.  Paterson  (1) 
the  marginal  note  is  as  follows :— *^  If  a  vendor  has  time  until  a 
given  day  to  deliver  goods,  and  on  prior  day,  when  the  prices  are 
low,  he  refuses  to  proceed  with  the  contract,  after  which  the 
price  rises,  the  purchaser,  not  rescinding,  is  entitled  to  recover 
the  diFTerence  between  the  contract  price  and  the  higher  price 
which  the  goods  bear  on  the  last  day  appointed  for  the  fulfilment 
of  the  contract." 

Mr.  Das  argues  that  the  period  of  time  allowed  to  the 
vendor  in  the  present  case,  for  making  delivery,  was  not  a  conti- 
nuous period,  but  an  optional  period  of  two  separate  months  in 
which  he  could  deliver.  To  my  mind,  it  is  a  matter  of  indiffer- 
ence whether  he  has  two  months  or  one  month  for  the  purpose 
of  fulfilling  the  contract.  There  is  no  doubt  a  difference  between 
the  use  of  the  word  "  and  "  and  the  use  of  the  word  "  or  "  in  con- 
nection with  the  two  months.  The  difference  is  only  as  regards 
the  character  of  the  delivery ;  for  example,  if  the  condition  had 
been  this  delivery  to  be  in  "  August  and  September,"  it  would  have 

(1)  (1818)  8  Taunt.  640. 
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1908       implied  that  the  goods  might  be  delivered  in  instalments  through- 

MioKBBTioH  ^^*  *^**  period,  the  whole  contract  to  be  completed  in  those  two 

••         months,  viz.,  August  and  September.    But  where  the  expression  is 

CooMiB     "August  or  September,"  in  that  case  the  whole  contract  might  at 

^^^*       the  seller's  option  be  completed  in  either  of  these  two    months. 

The  option  given  to  the  seller  to  fulfil  the  contract  either  in 

August  or  September  does  not  alter  his  liability  for  fulfilment 

of  the  contract.    He  had  the  whole  of  two  months  for  the  purpose 

of  making  delivery  and  fulfilling  the  contract.    The  measure  of 

damages  must  be  the  market  rate  on  the  30th  September. 

I  do  not  agree  with  the  contention  of  the  learned  counsel  for 
the  plaintiff  that  the  measure  of  damages  is  to  be  taken  at  the 
market  rate  on  the  6th  of  October.  The  condition  as  to  price 
^^  per  Calcutta  bazar  maund,  the  actual  gross  weight  delivered  at 
Watson's  Press"  refers,  in  my  opinion,  to  the  maundage  on 
which  the  price  was  calculated,  and  not  as  to  the  term  of  delivery 
which  is  provided  for  separately  at  the  bottom  of  the  bought 
note. 

I  therefore  refer  the  matter  to  the  Official  Beferee,  to  find  the 
market  rate  on  the  30th  of  September,  and  assess  damages  on  the 
basis  of  the  difference  between  the  contract  rate  and  the  market 
rate  prevailing  on  that  date. 

[Jfr.  Sinha.    I  ask  for  costs  of  suit 

Mr .  Das.  I  would  ask  your  Lordship  to  reserve  the  question 
of  costs  at  present,  for  there  may  not  be  any  damages.] 

I  will  reserve  the  costs. 

Attorneys  for  the  plaintiff :  Leslie  and  Hinds. 
Attorney  for  the  defendant :  A,  K.  Guha. 

(1)  (1818)  8  Taunt.  640. 
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FULL  BENCH. 


if««.  M. 


AJODHTA  NATH  KOILA  *  i9o« 

9. 

RAJ  ZRISHTO  BHAR.* 

Mmhankmmt,  addiiion  io^"  ShaU  add  to  '*— ^m^oZ  JtmhankmHa  Ad  (B§i^mi 
Aein<tf  1882)  «# .  76,  el.  («),  79. 

The  wordi "  fhAll  add  to  any  axUting  embankmenti  "  in  ■.  76>  oL  (a)  of  Btngal 
Act  II  of  1882,  indude  an  addition  to  iha  height  of  an  embankment. 
0aurdka»  8Ma  t.  Tkt  Q»#Mi-^f^eif(l)  orerroled. 

Betebbngb  to  Fall  Bench. 

In  this  case  a  oomplaint  was  mado  to  the  Deputy  Magistrate 
of  Midnapore,  at  the  instance  of  the  Exeeative  Engineer  of  the 
Cossje  Division,  hy  the  complainant^  Raj  Krishto  Bhar,  that  a 
private  embankment,  known  as  the  Kolonda-Koptipnr  embank- 
ment, situated  on  the  west  side  of  the  river  Keleghai,  had  been 
raised  up  in  height  by  the  petitioner,  Ajodhya  Nath  Eoila,  with- 
out the  permissiou  of  the  Oollector,  and  that  it  was  interfering  with, 
or  impeding  and  obstructing  the  public  embankment  at  Gokulpur, 
which  was  on  the  other  side  of  the  river.  That  the  raising  up 
in  height  of  the  embankment  had  been  done  with  a  view  to 
divert  the  current  of  the  water.  The  petitioner  denied  having 
raised  the  embankment,  but  admitted  having  repaired  it. 

The  petitioner  was  convicted,  on  the  9th  April  1903,  by  the 
Deputy  Magistrate,  of  an  ofEence  under  s.  76,  clause  (a)  of  the 
Bengal  Embankment  Act,  II  of  1882,  and  was  sentenced 
to  pay  a  fine  of  Rs.  50,  or  in  default  to  one  month's  simple 
imprisonment. 

On  the  28th  April  the  petitioner  obtained  a  Rule  calling 
upon  the  District  Magistrate  of  Midnapore  to  show  cause  why 
his  conviction  and  sentence  should  not  be  set  aside,  on  the  ground 

FuUJSenel:  Sir  Frande  W.  Maclean,  K.O.t.s.,  Chief  Jneticeb  Mr.  Juttioe 
Primep,  Mr.  Juatice  Baneijee,  Mr.  Jnildce  HiU,  and  Mr.  Jnitice  Stephen. 

*  Reference  to  FoU  Bench  'm  CiSminal  Berision  No.  428  of  1909. 

(1)  (1885)  I.  L.  B.  11  Cal€.  670i 
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1902       that  no  addition  was  made  to  an  existing  embankment  within 

Ajodhta    8'  76,  clause  {a)  of  Bengal  Act  II  of  1882,  as  interpreted  in  the 

Nath  K0I1.A  oase  of  Ooverdhan  Sinha  v.  The  Queen-Empressil). 

rajKbishto       On  the  Rule  coming  on  for  heariDg,  the  Judges  composing 

®"^'      the  Criminal  Bench  of  the  High  Court  (Harington  and  Brett  J  J.) , 

doubting  the  correctness  of  that  decision,  referred  the  matter  to  a 

Pull  Bench  on  the  13th  July  1902. 

The  order  of  reference  was  as  follows : — 

On  April  9th,  1902,  Ajodhya  Nath  Koila  wag  convicted  before  the  learnei 
Deputy  Magistcate  of  Midnapore  of  an  offence  nnder  section  76  (a)  of  Act  II 
of  1882  (Bengal  Embankment  Act,  1882),  and  was  fined  Bs.  50,  or  in  default  one 
month's  simple  imprisonment. 

Section  76  is  in  the  f oUowing  terms : — 

"Every  person  who,  in  any  of  the  territories  to  which  this  Act  extends, 
without  the  previous  permission  of  the  Collector,  shaU  erect,  or  cause  or  wilfully 
permit  to  be  erected,  any  now  embankment,  or  shaU  add  to  any  existing  embank- 
ment, or  shall  obstruct  or  divert,  or  cause  or  wilfully  permit  to  be  obstructed  or 
diverted,  any  watercourse,  if  such  act  is  likely  to  interfere  with,  counteract,  oi^ 

impede  any  public  embankment  or  any  pubUc  watercourse <  .  .  .  . 

shaU  be  liable,  on  convictiipn,  to  a  fine  not  exceeding  five  hundred  rupeee^  or  in 
default  of  payment  to  imprisonment  of  either  description  for  a  period  not  exceed- 
ing SIX  months." 

The  judgment  of  the  Deputy  Magistrate  is  as  follows :— "  Briefly,  the  facts  of 
this  oase  are  to  this  effect : — ^Between  two  villages  Qokulpur  and  Kolonda  the  river 
Eeleghai  passes.  The  village  Ookulpur  Ues  to  the  oast  of  the  river,  while  Kolonda 
and  Koptipur  lie  to  the  west  of  it.  Towards  the  Gokulpur  side,  there  is  the  pubUo 
embankment  known  as  the  Qokulpur  embankment,  and  on  the  other  side  there  is  the 
private  embankment  known  as  the  Kolonda-Koptipur  embankment.  The  complaint 
made  at  the  instance  of  the  Executive  Engineer,  Cossye  Division,  is  that  the  private 
embankment  has  been  raised  up  in  height  and  it*  has  been  done  without  the 
permission  of  the  CoUectoTi  interfering  with  or  impeding  and  obstructing  the  public 
embankment  at  Qokulpur,  and  it  has  been  done  with  a  view  to  divert  the  current 
of  the  water-course  whereon  there  are  public  embankments.  In  his  examination 
Ajodhya  denies  having  raised  the  private  embankment.  He  admits  having  repaired 
the  same. 

"From  the  sketch  of  the  plan,  as  well  as  fromHhe  cross -section  of  the  private 
embankment  pr^^Mured  by  Raj  Erishto  Bhar,  and  whose  correctness  has  not  been 
questioned  by  the  other  side,  it  appears  that  at  the  highest  points  the  height  of 
the  Kolonda  embankment  stood  at  5600,  but  it  has  been  raised  to  58*74.  The 
dolralpur  embankment  at  the  same  line  has  a  height  of  56-24,  and  at  another  point 
^here  the  Qekulpnr  embankment  stands  56*80  and  the  other  at  56*00,  tlie  Kolonda 
embankment  has  been  raised  to  58*40.  If  this  is  correct,  and  it  seems  to  be  so,  th<i 
there  is  no  doubt  that  the  embankment  on  the  west  of  the  Keleghai  river  has  been 
Tused.  If  to/ii  it  likely  to  divert  and  obstruct  a  water-course  which  will  impede 
(l)(i886)  I.  li-  R.  11  dale.  570. 
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^  public  emlMuikinent  of  Gk>kiilpar  f  This  would  certdnly  be  the  case,  it  the        '^902 
prirate  embftokment  had  been  raised  in  height.    Baj  Erishto  Bhar  farther  deposed         ^^"^  ' 
that  there  are  trees  which  point  to  the  former  height  oyer  the  Eolonda  embank-  jy^fS^Koiii. 
ment.    He  says  that  the  raising  of  the  embankment  wonld  tnm  away  the  flow  of  «. 

water  in  high  flood  time  in  the  opposite  direction,  vig.,  towards  the  direction  of  ^^'  KBiSHto 
the  €K>knlpar  embankment.    Gnrai  Singha  has    also  given  evidence  to  the  same  ^^^ 

effect.  He  has  deposed  that  for  the  last  20  or  22  years  water  has  passed  over  the 
Kolonda  embankment,  and  the  raising  of  the  height  wonld  impede  the  water-conrse 
and  make  it  flow  in  the  opposite  direction.  Godadhar  and  Pacha  also  speak  as  to 
the  raising  of  the  embankment  known  as  '  the  Kolonda-Eoptipar  embankment,* 
8o  there  is  nothing  to  disbeUere  the  evidence  of  persons  who  have  local  knowledge 
and  live  in  the  locality. 

Now  the  def enoe  is  chiefly  directed  to  the  fact  that  both  the  pablic  embank- 
ment  and  the  private  embankment  stand  on  the  same  height^  bat  f  have  shown 
that  the  private  one  has  been  raised  a  little,  and  I  have  also  shown  that  in  snch  a 
case  the  result  woald  be  that  water  would  flow  over  the  Gokalpar  pablic  embankment, 
thns  diverting  the  current  of  the  water*coarse  and  otherwise  obstructing  it.  It  Is 
absurd  to  suppose  that  both  the  embankments  should  be  of  the  same  height,  for  ne 
such  damage  was  done  to  the  Qokulpur  embankment,  as  it  was  the  case  with  the 
private  embankment  where  there  was  extraordinary  flood  last  year,  and  the  damages 
and  partly  washing  off  the  same  show  in  which  direction  the  water  flowed. 

That  being  so,  the  Court  comes  to  the  oondunon  that  the  raising  of  the 
Kolonda  embankment  is  such  as  to  interfere  with  the  public  embankment  at 
Qokulpur  and  impede, the  water-oonrse  and  that  no  permission  has  been  taken  to  do 
so.  The  Court,  therefore,  finds  Ajodhya  Nath  Koila  guilty  under  section  76  (a) 
of  the  Embankment  Act,  and  directs  him  to  pay  a  fine  of  Rs.  60,  or  in  default, 
one  month's  simple  imprisonment.  Under  section  79  of  the  said  Embankment 
Act  I  direct  that  within  the  period  of  one  month  the  raised  portion  of  the  Kolonda 
embackment  should  be  removed." 

On  April  28th  a  Rule  was  granted  calling  upon  the^  District  Magistrate  to 
show  cause  why  the  conviction  and  sentence  should  not  be  set  aside  on  the  ground 
that  no  addition  was  made  to  an  existing  embankment  within  clause  (a),  section  76 
d  Bengal  Act  II  of  1882,  as  interpreted  in  the  case  of  Ooverdhan  Sinha  v.  Tk9 

In  that  case  the  learned  Judges  say  that  the  words  'shall  add  to  existing 
embankments'  are  not  intended  to  mean  any  repair  to  an  existing  embankment*  even 
If  the  effect  of  the  repair  be  to  make  the  embankment  higher  or  broader.  These 
words  only  mean  an  extension  in  the  length  of  «n  existing  embankment. 

With  all  respect  to  the  learned  Judges  who  decided  this  case,  we  are  unable  ip 
agree  in  the  view  that  the  words  '  add  to '  only  mean  an  extension  in  the  length  of 
an  existing  embankment  and  do  not  include  an  addition  to  the  height  of  an  existing 
embankment.  Taking  the  ordinary  meaning  of  the  words,  the  expression  '  shall 
add  to'  would  include  any  addition  to  an  embankment  whether' in  length,  breadth 
«r  height,  and  the  section  makes  the  adding  to  an  existing  embankment  an  offenc^* 
*  if  such  act  is  likely  to  interfere  with,  counteract  or  impBde,  any  puMie  emban  kmefrt 
(1)  (1«85)  I.  L.  R.  U  <?alc.  670. 
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1908         ^  public  water-conne.*    If  an  addition  la  made  to  a  prlrate  embankment  on  one 
^'^^         fide  of  a  itream  which  has  the  effect  of  making  it  higher  than  the  public  embank* 
K  Tw^KottA  "*®'^^<*'^  *^*  other,  eo  that  some  of  the  water  which  wonld  otherwise  hare  flowed  over 
«.  the  top  of  the  private  embankment  is  cansed  to  flow  over  the  public  embankment,  it 

Uas  Esishto  leemB  to  us  that  the  public  embankment  ia,  by  the  addition  to  the  height  of  tht 
iSSAB*       private  embankment,  interfered  with  or  counteracted.    In  view  therefore  of  th» 
object  of  the  section,  we  are  of  opinion  that  any  addition  to  an  existing  embankment 
is  an  offence  under  section  76  if  such  addition  is  likely  to  interfere  with,   counteract 
or  impede  any  public  embankment  or  any  public  water-course. 
The  question  which  we  refer  to  the  Full  Bench  is  :— 
Do  the  words  'shall  add  to  any  existing  embankment'  in  section  76  («)  of 
Act  II  (B.C.)  of  1882  include  an  addition  to  the  height  of  an  embankment  P 

Hr.  f.  L.  Boy  {Babu  8arat  Chandra  DuU  with  him)  for  the 
petitioner.  The  words  "  add  to "  in  a.  76  of  Bengal  Act  II 
of  1882  can  only  mean  an  extension  in  the  length  of  an  existing 
embankment,  and  do  not  indude  an  addition  to  its  height.  If 
they  are  held  to  mean  addition  in  height,  then  it  would  be 
impossible  to  repair  an  embankment  because  suoh  repair  would 
necessarily  effect  some  change  in  the  height  and  breadth^  and  if 
any  ordinary  repair  is  not  included,  how  is  the  line  of  demarca* 
tion  to  be  drawn  P  If  the  section  is  construed  in  the  way  in 
which  the  learned  referring  Judges  have  construed  it,  there  would 
be  considerable  difficulty  in  the  application  of  the  provisions  of 
8.  79,  under  which  the  convicting  Magistrate  is  only  entitled  to 
direct  the  removal  of  the  embankment  or  obstruction.  In  the  case 
of  Ooverdhan  Sinha  .  v.  The  Queen-Emprea^i})  their  Lordships 
observed  that  ''  If  throwing  additional  earth  on  an  embankment 
means  an  addition  to  an  existing  embankment  within  the  mean* 
ing  of  dause  (i),  it  would  be  almost  impossible  for  the  convicting 
ICagistrate  to  define  the  quantity  of  earth  to  be  removed  from 
the  embankment  in  order  to  carry  out  the  provisions  of  section  79.*' 
This  case  is  entirely  in  favour  of  my  contentions. 

Deputy  Legal  Bemembraneer  ( J£r.  Douglas  White)  for  the  Grown 
was  not  called  upon. 

ICAOZiBur  C.  jr.  I  think  the  question  submitted  to  us  ought 
to  be  answered  in  the  affirmative.  I  do  not  think  I  can  usefully 
add  anything  to  what  has  been  said  by  the  learned  Judges  who 
have  referred  this  oase« 

(1)  (1686)  I.  h.  E.  11  Cale.  670. 
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PmmsaF  J>    I  am  of  the  same  opinion. 


1]H)9 


Ajodhta 

jr.    I  am  of  the  same  opinion.  Katm  Kon,A 

Raj  KmiBTO 
HxxA  J.    I  oonour.  **"^^ 

Srajpsav  J.    Iconoor. 

D.    8. 


CRIMINAL   REVISION. 


NAEATAN  CHANGA  "^ 

V.  Amg.  21. 

EMPEEOE.* 


Trial  iy  Jmrj^FroeB€hr0^D§Hv0iy  ef  verdiei—Verdiei,  pmriial  tMwrd  ^— 
Crimimdl  Froc^dwre  Cod4  (Act  V  if  1898)  ##.  SOO,  BOl,  SOS—Frefntiicc-^ 
New  iruU. 

Where  after  the  deliTery  of  an  muBiiiiKnii  Terdict  of  the  jury,  conTicting  the 
aecaeed  of  the  chaige  of  rioting  in  oonnection  with  certun  Und  and  the  crope 
thereon,  poaiefeion  of  which  wae  claimed  by  the  complainant  as  well  as  by  the 
aeeneed,  the  foreman  of  the  jury  attempted  to  add  that  "the  land  and  the  crope 
are  all  thtdre  "  (meaning  that  they  belonged  to  the  accoaed),  but  waa  stopped  by  the 
Seisiona  Judge  on  the  ground  that  the  rerdict  waa  quite  dear  in  ita  termi»  and  it 
was  therefore  unnecessary  to  hear  anything  further  from  them : — 

Meld,  that  it  was  undesirable  to  stop  the  jury  at  such  a  stage  of  the  proceed- 
ingi,  that  the  words  the  foreman  attempted  to  add  to  the  renUct  were  rery 
material,  and  that  the  aceussd  haring  been  seriously  prejudiced  by  the  procedure 
adopted  by  the  Sesnons  Judge  there  should  be  a  new  triaL 

Bulb  granted  to  the  petitioners,  Narayan  Changa  and  another. 

This  was  a  Bule  oalling  upon  the  District  Magistrate  of  Dacca 
to  show  oanse  why  the  order  of  the  Assistant  Sessions  Judge  of 
Dacca,  convioting  the  petitioners  should  not  be  quashed  and  a  new 
trial  ordered. 

•  Criminal  Berision  Ko.  766  of  190S,  against  the  order  ^  J.  C.  Mitter, 
Sessions  Judge  of  Dacca*  dated  19th  Migr  1902»  alBrming  the  order  pasted  by 
8.  C.  Dhar»  Assistant  Sessieos  Judge  of  Dacca,  daM  8th  March  1902. 
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1902  The   petitioners  were  tried  by  the  Assifitant  SeseioiiB  Judge 

and  a  jury  on  charges  under  ss.  147,  148,  and  304,  read  with 
s.  149  of  the  Penal  Code,  of  having  taken  part  in  a  riot  which 
Bkpieob.  occurred  in  respect  of  the  possession  of  certain  land  which  was 
claimed  by  the  tenants  of  the  Baliati  Babus  on  the  one  side,  and 
the  tenants  of  one  Hara  Eumar  Sarkar  and  others  on  the  other 
side.  In  the  course  of  the  riot  one  of  the  tenants  of  the  Baliati 
Babus  was  injured  so  severely  that  he  subsequently  died  of  his 
wounds.  The  petitioners  who  were  the  tenants  of  the  second 
party  alleged  that  they  were  at  the  time  of  the  riot  in  possession 
of  the  disputed  land,  and  had  grown  the  paddy  which  was 
standing  thereon,  a  portion  of  which  had  been  cut  by  the  rioterSf 
although  still  unripe. 

On  the  6th  March  1902,  after  the  Assistant  Sessions  Judge 
had  charged  the  jury,  they  retired  to  consider  their  verdict ;  upon 
their  return  the  foreman  informed  the  Court*that  the  jury  were 
not  unanimous,  and  the  Court  requested  them  to  retire  again :  in 
a  few  minutes  they  again  returned,  and  the  foreman  informed 
the  Court  that  the  jury  unanimously  found  the  petitioners 
guilty  under  ss.  147  and  148  of  the  Penal  Code,  and  not  guilty 
under  s.  304  read  with  s.  149  of  that  Code.  The  foreman  imme- 
diately after  delivering  the  verdict,  attempted  to  add  the  words 
**  the  land  and  the  crops  are  all  theirs,"  meaning  thereby  that 
they  belonged  to  the  petitioners.  The  Assistant  Sessions  Judge 
stopped  the  foreman,  and,  declining  to  record  the  additional 
statenlent,  reserved  passing  sentence  till  the  next  day. 

On  the  7th  March  an  application  supported  by  an  affidavit 
was  made  by  the  petitioners  to  the  Assistant  Sessions  Judge, 
asking  him  to  refer  the  case  to  the  High  Court  on  the  ground 
that  after  ^ving  the  verdict,  the  foreman  wanted  to  state  some- 
thing which  was  in  the  petitioners'  favour,  and  which  showed 
that  the  verdict  had  been  delivered  under  a  misconception  of  the 
law  governing  the  right  of  private  defence  of  property. 

The  Assistant  Sessions  Judge  rejected  the  application  observ- 
ing  as  follows : — 

"  That;  the  rerdict  was  quite  dear  in  ita  terma  and  nothing  wai  left  to  be 
aacertained.     There  was  therefore  no  neoeseity  for  adopting  the  procedure   laid 

down  in  §.  808  of  the  Criminal  Procedure  Code There  was  *a1ao  no  caae 

of  a  wrong  verdict  being  delivered  by  accident  or  mistake." 
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The  petitioners  appealed  to  the  Sessions  Judge  of  Daooa,  who        1902 
dismissed  their  appeal  on  the  19th  May.  Kabatav 

Mr,  P.  Milter  {Bahu  Hara  Chandra  Chakravarti  with  him)  for 
the  petitioners.  The  Assistant  Sessions  Judge  was  wrong  in 
not  recording  the  additional  statement  with  whioh  the  foreman 
of  the  jury  wished  to  supplement  the  verdict.  The  facts  alleged 
hy  the  prosecution  are,  that  we  had  gone  to  the  disputed  land 
two  hundred  in  number,  variously  armed,  to  take  possession ; 
whereas  we  say  that  we  were  in  possession,  and  had  raised  the 
crops,  and  that  the  other  side  were  really  the  aggressors.  The  addi- 
tional statement  by  the  foreman  is,  therefore,  very  material,  as  it 
showed  that  the  jury  did  not  believe  the  story  of  the  prosecution ; 
and  that  being  so,  it  would  be  for  the  jury  to  determine  whether 
the  petitioners  who  were  not  the  aggressors  had  exceeded  their 
right  of  private  defence  of  their  property. 

Pbxvbbv  avd  Mxtba  JJ.  The  Assistant  Sessions  Judge, 
in  a  trial  of  the  petitioners  under  charges  of  rioting  (section  147) 
and  rioting  armed  with  deadly  weapons  (section  148)  as  well  as  other 
charges  connected  with  injuries  caused  in  the  course  of  that 
rioting,  recorded  a  verdict  of  the  jury  convicting  the  petitioners  of 
charges  connected  with  rioting,  but  acquitting  them  of  the  other 
charges.  It  appears  that  the  Assistant  Sessions  Judge  stated  that 
in  the  first  instance  the  jury  were  not  unanimous,  and  that  after 
retiring  they  returned,  delivered  an  unanimous  verdict,  and 
after  delivering  a  verdict  convicting  the  petitioners  of  the  charges 
of  rioting,  the  foreman  of  the  jury  attempted  to  say  something. 
He  was  stopped  by  the  Judge,  and  it  is  this  matter  which  has  led 
to  the  proceedings  now  before  us.  The  Assistant  Sessions  Judge 
attempts  to  justify  his  conduct  by  stating  that,  when  the  verdict 
of  the  jury  had  been  so  delivered,  it  was  unnecessary  to  hear 
anything  further  from  them.  We  cannot  agree  in  this  view. 
Af te  the  delivery  of  a  verdict  by  a  jury,  it  may  be  their  desire 
to  add  a  recommendation  to  mercy,  and  in  this  country  it  is 
specially  undesirable  to  stop  the  jury  at  such  a  stage  of  the 
proceedings,  for  it  may  so  happen  that  before  the  verdict  is 
recorded,  the  foreman  .of  the  jury  may  make  some  observation  in 
respect  of  that  verdict  which  may  show  the  presiding  Judicial 
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1903  Officer  that  the  jury  have  not  properly  nnderBtood  the  case,  and 
l^^^ATAir  ^^^^  i*  woidd  be  the  duty  of  the  Sessions  Judge  not  to  record  the 
Cb^nga  verdict,  but  to  recharge  the  jury  so  as  to  lay  the  case  properly 
Skfibob.  before  them.  In  this  particular  case,  although  we  have  not  the 
statement  of  the  foreman  as  to  what  he  was  about  to  say,  or  had 
said  in  a  manner  inaudible  to  the  Sessions  Judge,  the  Sessions 
Judge  has  recorded  that  the  pleaders  of  both  sides,  who  apparently 
heard  the  words,  agreed  as  to  what  was  said,  and  we  thus  learn 
that,  after  the  delivery  of  verdict  oonvicting  the  accused  of 
rioting  and  rioting  armed  with  deadly  weapons,  the  foreman  of 
the  jury  added  ^Hhe  land  and  the  crops  are  all  theirs,"  meaning 
thereby  that  they  belonged  to  the  accused.  If  the  Sessions  Judge 
had  heard  this  remark,  he  would  certainly  not  have  passed  the 
extreme  sentence  provided  by  the  law,  and  we  further  find  that  on 
the  facts  of  this  case,  these  words  are  very  material  because  they 
would  seem  to  show  that  the  case  for  the  prosecution  was  not 
regarded  by  the  jury  as  established  or,  indeed,  true.  It  would  be 
for  the  jury,  in  this  case,  to  determine  whether  the  accused  who 
were  not  the  aggressors  had  or  had  not  exceeded  the  right  of 
private  defence  of  their  property.  In  this  view,  we  think  that  the 
petitioners  have  been  seriously  prejudiced.  We  accordingly  direct 
that  a  new  trial  be  held. 

p.  8. 
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APPEAL   FROM    ORIGllSAL   CIVIL. 


RAMSAY  V.  BOYLE .•  wc» 

Ditoret^Divorei   Aot    (IF  of  1869)  a.   7,  11,    46^ParHe9^Ini^rv€niion'^        ^^ 
Juritdietum-'AlUged  adnUweu,  applieaHon  hjf^CfivU  Froeedwr$  Cod$  (Aei 
Xir  of  1S32J  $.  S2. 

In  ft  wife's  rait  for  diroroe  sgaiiift  the  husband  on  ths  ground  of  inoestaons 
mdnltery,  the  Court  has  no  power  nnder  the  Indian  Diroroe  Act  (IV  of  1869) 
to  allow  the  alleged  adolteress  to  interrene.  The  words  "all  proceedings  nnder 
this  Act  between  party  and  party''  in  section  46  of  the  Act  H^ply  only  to  proceed- 
ings after  the  parties  to  the  rait  hare  been  determined,  and  the  parties  can 
only  be  determined  in  accordance  with  the  prorisions  of  the  Act. 

S.  7  of  the  Act  does  not  apply  to  procednre. 

S.  82  of  the  Civil  Procedure  Code  (Act  XIV  of  1888)  cannot  apply  to 
the  case  of  substitution,  dismissal,  or  addition  of  parties  in  divorce  proceedings. 

BeU  V.  BM  (1),  AhMi  t.  AhboH  (2),  and  Lowe  t.  Lowe  (8)  referred  to. 

Appeal  by  the  applicant,  Mrs.  E.  J.  Bamsaj,  against  the 
judgment  and  order  of  Hbnbebson  J. 

On  the  9th  of  July  1902  Mrs.  Ellen  Thomas  Boyle  filed 
her  petition,  praying  for  an  order  that  her  marriage  with  the 
respondent,  William  MoGormick  Boyle,  might  be  dissolved  by 
reason  of  his  incestaons  adultery  with  her  sister,  Mrs.  Edith 
Jane  Ramsay.  The  respondent  appeared  in  the  proceedings 
and  filed  his  answer  denying  that  he  ever  committed  adultery 
with  the  said  Mrs.  Bamsay.  On  the  18th  of  March  1903  the 
said  Mrs.  Bamsay  made  an  application  to  Henderson  J.  for  an 
order  that  she  might  be  at  liberty  to  intervene  as  a  party 
respondent  in  the  suit,  to  enter  appearance  and  appear  at  the 
hearing  in  order  to  examine  witnesses  on  her  own  behalf  and 
crosB-examine  the  witnesses  who  might  be  called  by  the  peti- 
tioner, and  to  be  hoard  by  Oounsel  on  her  own  behalf.     His 

*  Appeal  from  Original  Civil  No.  9  of  1908. 
Appellate  Benek :  Sir  Francis  W,  MacleaUf  K.O.I.B,  Chief  Justice,  Mr.   Justice 
Raminni,  and  Mr.  Justice  Mitnu 

(1)  (1883)  L.  B.  8  P.  D.  217.         (2)  (1869)  4  B.  L.  R.  (O.C.)  H, 
(3)  [1899]  P.  204. 
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1903        Lordship    delivered     the    following    judgment    dismissing  the 
R^I^^AY     application:— 

^'  HBin)BB80H  J.    Thif  ii  an  application  by  a  lady  for  an  order  that  ahe  may 

be  at  liberty  to  intervene,  as  a  party  respondent,  in  this  suit  to  enter  appearance 
and  appear  at  the  hearing,  in  order  to  examine  witnesses  on  her  own  behalf  and 
cross-examine  the  witnesses  who  may  be  called  by  the  petitioner,  and  to  be  heard  by 
Counsel  in  the  ordinary  way.  She  offers  to  waive  service  of  notice,  and  has,  I  mider- 
stand,  served  a  copy  of  the  answer,  which  she  proposes  to  file  on  the  parties  in  order 
that  the  suit  may  proceed  withont  any  delay. 

The  applicant  is  the  sister  of  the  petitioner  in  the  case,  and  the  allegation  is 
that  the  respondent  committed  adnltery  with  her,  and  that  the  allegation  isthe  gromid 
upon  which  the  petitioner  seeks  for  dissolntion  of  her  marriage.  The  applicant  in 
her  petition  and  also  in  her  proposed  answer  denies  the  allegation  of  adultery.  It 
is  not  suggested  that  there  is  any  collnsion  between  the  petitioner  and  the  re- 
spondent, and  I  am  satisfied  that  tiiis  application  is  made  hondflds  by  the  lady  for 
the  purpose  of  protecting  herself  against  the  very  serious  consequences  which  an 
adverse  finding  on  the  question  of  adultery  may  have  upon  her  reputation  and 
social  position. 

A  similar  application  was  made  to  Mr.  Justice  Jenkins  in  the  case  of  Bailey 
V.  BaiUif*  in  Matrimonial  suit  No.  7  of  1806,  on  the  1st  February  1897,  and  after 
argument  the  application  was  refused.  It  appears  to  me  that  there  is  no  real 
difference  between    that  case  and  the  present  application.    As   pointed  out  by 


«  BAILEV  V.  BAILEY. 
Divorce — Parties  ^Alleged  adulteress,  applieation  by. 

In  a  wife's  petition  for  dissolution  of  marriage  by  reason  of  the  husband's 
adultery  with  one  Mrs.  Ollenbach,  the  latter  applied  and  obtained  this  Rule  calling 
upon  the  petitioner  to  show  cause  why  she  should  not  be  allowed  to  intervene. 

Mr,  Aveioom  on  behalf  of  the  applicant,  Mrs.  Ollenbach* 

Mr,  DnwM  on  behalf  of  the  petitioner  for  divorce. 

Jbvkivb  J.  In  this  suit  a  lady^  seeks  for  the  dissolution  of  her  marriage 
with  her  husband,  alleging  that  he  has  been  guilty  of  adultery  with  the  preeent 
applicant,  who  is  no  party  to  the  suit.  The  purpose  of  this  application  is  to  ensure 
that  the  applicant  should  be  added  as  a  respondent,  and  in  support  of  that  contention 
I  have  been  referred  first  to  an  English  case  of  Bell  v.  Bell(l),  where  a  similar 
application  was  made  with  success.  That  case  is  obviously  no  authority  here,  for 
it  is  a  decision  <m  a  section  of  the  English  Act  which  expressly  provides  that  a  lady 
is  under  such  circumstances  entitled  to  be  added  as  a  respondent.  Indeed,  to  far  as 
an  inference  can  be  drawn  from  the  case,  it  is  adverse  to  the  respondent. 

(1)  (1888)  L.  R.  8  P,  D.  217. 
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M  r.   Justice  Jeukint,  in  England  a  diacretion  if  given  to  tbe  Coart  under  lection  28         1903 

of  20-21  Vict.  Chap.  85,  to  direct  that  a  person  with  whom  the  hushand  it  alleged 

in  the  petition  of  the  wife  to  have  committed  adnltexy.  he  made  a  respondent^  hi  t 

although  the  Indian  Act  follows  the  English  Act,  it  is  silent  upon  this  point.    It       Bom< 

has  heen  suggested  before  me  that  the  reason  for  this  omission  in  the  Indian  Aet  ie 

that  that  Act  contains  a  special  provision  in  section  45  dealing  with  procedure  which 

makes  the  Civil  Procedure  Code  applicable  here.    Section  45  which  deals  with 

proceedings"  between  party  and  party  "declares  that,  "subject  to  the  provisions 

oontained  in  the  Act,  all  proceedings  under  the  Aot  between  party  and  parly 

shall  be  regulated  by  the  Code  of  Civil  Procedure.''    When  the  Indian  Act  was 

paaied  the  Civil  Procedure  Code  in  force  was  Act  VIII  of  1859,  and  section  7S  nt 


The  Indian  Act,  which  follows  the  English  Act,  is  silent  on  this  point,  and  that 
although  the  provision  of  the  English  Act  is  contained  in  a  section  which  commences 
in  the  same  terms  as  the  11th  section  of  the  Indian  Act.  But  then,  it  is  said* 
■ection  7  assists  the  applicant.  ^  That  section  is  in  these  terms :  "subject  to  the 
provisions  contained  in  this  Act,thd  High  Court  shall  in  all  suits  and  proceedings  here 
under  Act  X  give  relief  on  the  principles  and  rules  which,  in  the  opinion  of  the  said 
Court,  are  as  nearly  as  may  be  conformable  to  the  principles  and  the  rule*  which 
the  Court  for  divorce  and  matrimonial  causes  in  England  for  the  time  being  acts 
and  gives  relief."  It  appears  to  me  clear  the  expression  "  rules  and  principles  '* 
does  not  api^y  In  support  of  the  appUcanf  s  contention  here.  They  point  rather 
to  the  rules  and  principles  on  which  the  Court  deals  with  these  matrimonial 
causes  in  requiring  a  certain  degree  of  evidence  and  other  cognate  matters. 

Then  reliance  is  placed  upon  section  45,  which  provides  that,  subject  to  the 
provisions  herein  contained,  all  proceedings  under  the  Act  between  party  and 
party  shall  be  regulated  by  the  Code  of  Civil  Procedure.  It  is  said  that  that 
makes  section  82  of  the  Code  of  Civil  Procedure  applicable,  and  that  this  is  a 
case  in  which  it  can  properly  be  said  that  the  applicant  ought  to  have  been  joined 
or  that  her  presence  before  the  Court  may  be  necessary  in  order  to  enable  the 
Court  eifectually  and  completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  snit  It  is  very  properly  admitted  by  Mr.  Avetoom  that  even  if 
his  client  were  added,  no  relief  oould  be  obtained  against  her,  and  she  could 
not  even  be  made  to  pay  costs,  and  it  is  difficult  to  see  how  her  presence  as  a 
party  can  be  treated  as  necessary  except  in  the  sense  that  it  may  enable  her  to 
be  represented  by  Counsel  who  would  cross-examine,  if  need  be,  the  petitioner 
and  her  witnesses.  That  does  not  seem  to  me  to  be  a  purpose  contempUtted 
by  section  82.  It  is  unnecessary  for  me  now  to  express  an  opinion  whether  the 
Court  oould  not  under  section  185  or  171  require  the  lady  to  be  examined  as 
a  witness  in  the  case;  but  it  is  at  any  rate  clear  that,  should  a  decree  urn 
be  obtained,  it  will  be  within  her  power  to  take  the  necessary  steps  under  section 
16  of  Act  IV  of  1869  to  bring  before  the  Court  all  evidence  that  might  be 
necessary  for  an  adjudication  on  the  case.  I  therefore  refuse  the  applicatioa. 
The  applicant  must  pay  the  costs. 
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190S  that  Act  direct!  tbat,  if  it  appear  to  the  Court  ftt  any  hearing  that  all  the  persone 

who  may  be  entitled  to,  or  who  claim,  some  ihare  or  interest  in  the  labjeot-matter  of 
the  suit,  and  who  may  be  likely  to  be  affected  by  the  reeolt,  have  not  been  made 
BoTLB,  parties,  the  Coort  may  direct  that  they  shoald  be  made  either  plaintiffs  or  defend- 
ants as  the  case  may  be.  The  present  Code  by  secidon  82  enables  the  Court  to  order 
that  the  name  of  any  pereon  who  ought  to  hare  been  joined  whether  as  plaintiff  or 
defendant,  or  whose  presence  before  tbe  Court  may  be  necessary  in  order  to  enable 
the  Court  effectually  and  completely  to  adjudicate  upon  and  settle  all  the  questioiis 
Involved  in  the  suit,  be  added.  These  sections  were  considereJ  by  Mr.  Justice 
Jenkins,  and  he  was  of  opinion  that  they  did  not  enable  him  to  make  the  applicant 
before  him  a  party  respondent. 

It  has  now  been  contended  that  the  decision  of  Mr.  Justice  Jenkins  is  erroneous, 
and  Mr.  Hill  has  laid  stress  upon  the  words  "  persons  ....  whose 
pres^ce  before  the  Court  may  be  necessary  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  questions  involved  in  the  suit,"  and  he  has 
contended  that  the  applicant  in  this  case  is  a  person  likely  to  be  affected  by  the 
result,  to  use  the  wording  of  the  Code  of  1859,— or  a  person  whose  presence  is 
necessary  to  enable  the  Court  to  adjudicate  effectually  and  completely  upon  the 
question  of  the  adultery.  The  effect  of  the  words  quoted  froji  the  present  Code  was 
also  considered  by  Mr.  Justice  Jenkins,  and  in  his  judgment  he  says — "  It  is  very 
properly  admitted  by  Mr.  Avetoom  that  even  if  his  client  were  added,  no  relief 
could  be  obtained  against  her,  and  she  could  not  even  be  made  to  pay  costs,  and  it  is 
difficult  to  see  how  her  presence  as  a  party  can  be  treated  as  necessary,  except  in  the 
sense  that  it  may  enable  her  to  be  represented  by  Counsel  who  woutd  cross-examine, 
if  need  be,  the  petitioner  and  her  witnesses,  that  does  not  seem  to  me  to  be  a 
purpose  contemplated  by  section  82." 

Here,  there  is  no  such  adminion  as  was  made  by  learned  counsel  in  that 
case.  On  the  contrary,  Mr.  Hill  has  argued  that  relief,  though  not  pecuniaiy 
relief,  is  claimed  against  tiie  lady,  because  the  relief  that  is  really  sought  by  the 
petitioner  is  on  the  f ooUng  of  her  action,  that  is,  on  the  footing  of  her  having 
oommittMd  adultery  with  the  respondent,  and  that  irreparable  damage  must 
naturally  accrue  to  her  in  the  event  of  an  adverse  finding.  There  is  no  doubt  that 
she  is  indirectly  affected,  and  it  may  be,  very  seriously  affected,  by  the  deter- 
miuHtion  of  the  issue  in  the  suit,  but  I  am  unable  to  give  effect  to  this  argument* 
The  question  in  this  suit  is,  whether  the  respondent  committed  adultery  with  his 
sister-in-law,  and  it  seems  to  me  that  that  question  can  be  effectually  and  com- 
pletely adjudicated  upon  without  the  lady  being  added  as  a  party.  No  doubt 
grievous  hardship  may  arise  in  this  country  by  the  exclusion  of  ladies  situated 
as  the  present  appUoaut  is  from  participation  in  the  proceedings.  If  this  case 
had  been  heard  In  England,  the  Court  would  have  had  a  discretion  to  allow  the 
lady  to  appear,  but  I  agree  with  Mr.  Justice  Jenkins  that  the  law  of  this  country 
allows  no  such  discretion.  If  I  had  the  power  to  grant  this  application,  I  would 
have  been  glad  to  have  done  so. 

Holding  the   view  I  do,  I  think  it  is  unnecessary  for  me  to  discuss  the  various 
cases  quoted  by  Mr.  Hill.    The  application  must  be  dismissed  with  costs. 

The  applicant;    Mrs.    Bamsay,    appealed  against  the   above 
judgment    and    order    of  |  Henderson  J., 'contending  that    her 
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preeenoe  before  the  Court  was  neoessary  in   order   to    enable        1908 
the  Court  efiectually  and  completely  to  adjudicate  upon,  and  settle     i^^MtfAT 
all  the  questions  involved  in  the  suit,  and  that  the  learned  Judge  «• 

was  wrong  in  holding  that  the  law  in  this  country  allowed  no 
discretion  to  the  Court  to  add  her  name  as  a  party-respondent. 

Mr.  Hill  {Mr.  W.  Gregory  with  him)  on  behalf  of  the 
appellant.  The  Lower  Court  has  held  that  it  has  no  jurisdiction 
to  allow  the  lady  to  intervene.  Under  the  law  in  Eugland  she 
would  be  allowed :  if  the  law  is  different  in  India,  then  the  lady 
will  have  no  chance  of  clearing  her  character.  In  s.  II  of  the 
Indian  Divorce  Act  some  words  have  been  omitted  which  appear  in 
the  corresponding  section  (s.  28)  of  the  English  Divorce  Act  (20 
and  21  Yict.  cap.  85).  There  being  this  omission  in  the  Indian 
Act,  it  was  held  that  the  lady  could  not  be  made  a  party  ;  but 
in  s.  45  of  the  Act  it  is  provided  that  all  proceedings  under  the 
Act  between  party  and  party  shall  be  regulated  by  the  Code 
of  Civil  Procedure,  which  means  not  only  proceedings  between 
the  parties  already  on  record,  but  all  persons  who  ought  to  be  or 
are  entitled  to  be  made  parties. 

[Maclean  C.J.  The  only  question  is  whether  the  Court 
has  jurisdiction  or  not.  Do  you  suggest  we  have  power  under 
s.  32  of  the  Code?] 

I  put  it  on  two  grounds,  viz.,  s.  32  of  the  Code  and  also  s.  7 
of  the  Indian  Divorce  Act.  It  was  unnecessary  to  give  the  power 
which  the  English  Act  does  by  s.  28  of  that  Act.  The  Indian 
Act  gives  a  wider  power.  S.  32  of  the  present  Procedure  Codd 
corresponding  with  s.  73  of  Act  YIII  of  1859  is  to  be  construed 
liberally:  i\r^a5%a  Tay.  Mi  Khan  JfAair(l).  The  word '* and " 
in  s.  73  of  the  old  Code  has  been  read  as  meaning  ^^  or "  in 
Ju€U)oputtee  Chatterjee  v.  Chunder  Kant  Bhuitacharjee(2)  ;  see 
also  Maxwell  on  the  Interpretation  of  Statutes  (3rd  Edition), 
p.  331.  By  B.  7  of  the  Indian  Divorce  Act  the  law  in  this 
country  is  made  to  run  on  the  same  lines  as  the  English  law. 

Modem  legislation  in  England  is  careful  to  protect  women 
against  any  slur  on  their  chastity.  The  Slander  of  Women  Act 
(18S1),  54  and  55  Yict.  c.  51,  has  abolished  the  need  of  showing 
special   damage  in  case  of  '^  words  which  impute  nnchastity  or 

(1)  (1870)  5  B.  h.  B.  871,379.  (2)  (1868)  9  W.  B.  809,  810. 
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adultery  to  any  woman  or  girl"— Pollock  on  Torts  (6th  Edition), 
p.  239.    The  law  is  similar  in  this  oountey — Alexander  on  Torts 
(4th  Edition),  p.  260.    But  in  the  present  case  the  lady  will  have 
^^^^'      no  redress  for  the  charges  made  against  her,  unless  she  is  made 

a  party. 

Divorce  proceedings  are  of  a  peculiar  character :  there  may 

be  collusion  or  connivance;   there   are  no  King's   proctors  in 

this  country.    The  Court  should  have  every  help  to  come  to  the 

truth.    There  a/ e  two  reasons  why  an  alleged  adulterer  is  made 

a  party— (a)  that  he  may  protect  himself,  and  (6)  public  policy 

which  requires  that  divorces  should  not  be  lightly   granted— 

Fisher  v.   Keane{i),  Carryer  v.   Carryer[2),    Wheehr  v.   Wheeler 

and  Rhodes (3),  Jones  v.  Jone8{4),  Bell  v.  Bell{S).     8.  15  of  the 

Indian  Act  corresponds  with  s.  2  of  the  English  Act  of  1866  (29 

and  30  Vict.  c.   32).     In  Stevenson  v.  8tef>enson{6)  Sale  J.,  in  a 

.wife's  suit  for  divorce,  allowed  a  person  charged  by  the  husband 

with  committing  adultery  with  his  wife  to  intervene.    That  having 

been  done  in  a  wife's  suit,  must  have  been  done  under  s.   32   of 

the  Procedure  Code.     S.  45  and  s.  7  of  the  Divorce  Act  give 

ample  power,  and  unless  the  Court  is  actually  debarred,  it  ought  to 

struggle  to  make  the  applicant  a  party,  so  that  she  may  not  lose 

her  character  without  being  heard. 

Mr.  Oarth  on  behalf  of  the  petitioner  respondent.  The  Indian 
Divorce  Act  was  passed  on  the  same  lines  as  the  English  Act ; 
but  if  s.  11  of  the  Indian  Act  be  compared  with  s.  28  of 
the  English  Act,  it  will  appear  that  the  discretionary  power  given 
to  the  Court  by  the  latter  has  been  omitted  in  the  former. 

[Maclban  C.J.  May  it  not  be  said  that  section  73  of  the 
old  Procedure  Code  (Act  lUl  of  1859),  corresponding  with 
section  32  of  the  Code  of  1882,  was  incorporated  into  the  Indian 
Divorce  Act  by  section  45  of  the  Act  P] 

The  language  of  s.  45  has  nothing  to  do  with  the  ques- 
tion of  parties :  it  refers  to  the  proceedings  to  be  followed.  There 
19  a  separate  provision  in  the  Act,  ttf.,  s.  11,  for  adding  parties 
by  which  the  alleged     adulterer    is    made  a  necessary    party, 

(1)  (1878)  L.  B.,  11  Ch.  D.  868.  (4)  [1896]  P.  166,  169. 

(8)  (1865)  84  L.  J.  Mat.  47.  (5)  (1888)  L.  R.  8  P.  D,  217. 

(8)  (1889)  L.  R.  14  P.  D.  164, 156.  (6)  (1899)  4  C.  W.  N.  606. 
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but  a  person  in  the  poaition  of  the  applicant  is  not.    The  iflflue        ieo8 
in  this  ease  is  whether  the  respondent  Boyle  committed  adultery.      hTmsat 
The  applioaDt  will  not  be  legally  affected  by  the  decision  in      ^^^^ 
this  suit ;  she  may  be  socially  and  indirectly  injured.    But  a  party 
likely  to  be  indirectly  injured  is  not  a  necessary  party— JfM^r  ▼, 
Mar8den{\).    In  Bell  v    B(^ll{2)  the    Court,  acting  under  s.    28 
of  the  English  Act,  described  the  application  as  "an  unusual 
application."    [Maclean  0,J.    Under  what  authority  did  Sale  J. 
in    Stevenson  v,    8levemon(3)   allow    the    alleged    adulterer  to 
intervene?]    His  Lordship  acted  under  s.  16  read  with  s.  11  of 
the  Divorce  Act,  and  not  under  s.  45. 

[Rampini  J.  I  refer  you  to  the  words  "act  and  give  relief  '*  in 
section  7  of  the  Indian  Divorce  Act.]  It  has  been  held  in  Abbott 
Y.  Abbott (4)  thats.  7  applies  to  the  general  rules  for  the  guid- 
ance of  the  Oourt  and  not  to  points  of  procedure. 

[MiTRA  J.  The  Court  has  to  decide  whether  there  is  conniv- 
ance or  collusion  before  making  decree  nt'si.  The  applicant 
would  be  allowed  to  come  in  after  decree  nisi ;  why  should  not  she 
be  allowed  to  come  in  before :  she  is  interested  in  the  result  P] 

The  Legislature  has  thought  fit  not  to  give  the  discretionary 
power  which  there  is  under  the  English  Act.  Mr.  Hill's  argu- 
ments would  be  very  good  arguments  in  the  Coimcil  Chamber  of 
the  Legislature,  but  not  here. 

Mr.  Hill  in  reply.  Mr.  Garth  takes  a  very  light  view  of  the 
decision  in  this  suit  upon  the  reputation  of  the  applicant.  The 
case  of  Moser  v.  Mar8den{l)  deals  with  patents  :  a  divorce  suit  is 
very  different  from  other  suits,  as  pointed  out  by  Qorell  Barnes  J. 
in  Jones  v.  Jones  (5). 

[Maclban  O.J.  What  do  you  say  to  Mr.  Garth's  argument 
on  section  45  of  the  Act?] 

A  liberal  construction  should  be  put  upon  that  section,  as  was 
pointed  out  by  Norman  J.  in  Nga  Tha  Tu  v.  Mi  Klutn  Mhaw  (6) 
with  regard  to  section  73  of  the  Procedure  Code  of  1869.  A  sim- 
ilar application  was  made  by  a  lady  in  Connemara  v.  Connefnara{7). 

(1)  [1802]  1  Cb.  487.         (4)  (1869>  4  B.  L.  R.  (O.  C.)  61. 

(2)  (1888)  L.  R.  8  P.  D.  217.    (6)  [1896]  P.  166, 169. 

(8)  (1899)  4.  C.  W.  N.  506.    (6)  (1870)  6  B.  L.  B.  871,  879. 
(7)  [1892]  P.  102. 
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1908  MAOXiBAy  C.  J.     In  this  case  the  petitioner,  Mrs.  Bojle, 

j^]^^^     filed  a  petition  lor  divorce  against  her  husband,  on  the  ground 
«•  of  incestuous  adultery  with  her  sister,  Mrs.  Bamsay,  the  present 

appellant.  In  the  Court  below  Mrs.  Bamsay  applied  that  she 
might  be  at  liberty  to  intervene  in  the  proceedings  as  a  party 
respondent,  to  enter  appearance  and  appear  at  the  hearing,  to 
examine  witnesses  on  her  own  behalf,  to  cross-examine  the  wit- 
nesses who  might  be  called  for  the  petitioner,  and  to  be  heard 
by  Counsel. 

Mr  Justice  Henderson,  following  a  decision  of  Mr.  Justice 
Jenkins  in  an  unreported  case  of  Baiky  v.  Baihy{l)^  held  that 
he  had  no  power  to  grant  the  application,  and  dismissed  it  with 
costs.    Hence  the  present  appeal. 

The  first  question  is,  whether  the  Court  has  power  to  grant 
the  application;  and,  secondly,  if  it  has  that  power,  whether  it 
ought  to  have  exercised  it.  It  is  clear  that  under  the  Indian 
Divorce  Act  (Act  IV  of  1869)  no  such  power  is  expressly  given, 
and  in  this  respect— a  very  important  respect— it  differs  from  the 
English  Divorce  Act  (20  and  21  Vie.  Chap.  85),  though  in  a 
great  measure  the  Indian  Act  is  moulded  upon  the  English 
Act.  Under  section  28  of  the  latter  Act,  upon  every  petition 
presented  by  a  wife  for  dissolution  of  marriage,  the  Court,  if  it 
see  fit,  may  direct  that  the  person  with  whom  the  husband  is 
alleged  to  have  committed  adultery  be  made  a  respondent.  No 
such  discretionary  power  is  vested  in  the  Court  under  the  Indian 
Act,  and  it  is  not  for  us  to  say  why  it  was  excluded  by  the  Legis- 
lature from  that  Act  In  BtU  v.  Bell{2)  the  Court  acted  under 
that  section,  though  the  late  Lord  Hannen,  whose  experience  in 
those  matters  was  almost  unrivalled,  said  that  it  was  ^^an  unusual 
application." 

We  start,  then,  with  the  extremely  important  feature  that 
no  power  to  allow  such  intervention  is  directly  given  by  the 
Indian  Divorce  Act.  Whence,  then,  arises  the  power  P  It  is 
oontended  that  it  is  indirectly  given  by  the  combined  effect  of 
section  45  of  that  Act  and  section  32  of  the  Civil  Procedure 
Code.  At  the  time  of  the  passing  of  the  Indian  Divorce  Act  tho 
Code  of  Civil  Procedure  then  in  force  was  Act  VIII  of  1859,  and 

(1)  See,  ante  p.  40O  (note).  (2)  (1883)  L.  R.  8  P.  D.  217. 
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fieotion  73  nas  the  eeotion  which  provided  for  making  persons  not 
before  the  Court  parties  to  the  suit.  That  section  is  now  rep- 
resented bj  section  32  of  the  present  Code  of  Civil  Procedure. 
There  is,  however,  much  force  in  Mr.  Garth's  argument  that 
the  words  ^^*  All  proceedings  under  this  Act  between  party  and 
party ''  in  section  45  apply  only  to  proceedings  after  the  parties 
to  the  suit  have  been  determined,  and  that  the  parties  can  only 
be  determined  in  aooordanoe  with  the  provision  of  that  parti- 
cular statute  and  especially  of  sections  10  and  11.  If  his  argu- 
ment be  well  founded  -and  I  am  disposed  to  think  that  it  is— 
section  52  of  the  Code  cannot  assist  the  present  appellant 
inasmuch  as  it  would  not  apply  to  the  case  of  substitution, 
dismissal,  or  addition  of  parties  in  divorce  proceedings. 

But  even  if  it  were  otherwise,  the  present  case*  does  not  fall 
within  section  32.  The  real  issue  between  the  parties  in  the  case 
is  whether  the  husband  has  committed  adultery  with  the  present 
appellant,  and  it  would  be  difficult  to  say  that  her  presence 
before  the  Court  is  necessary,  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle  that  issue. 

Nor  do  I  think  that  section  7  of  the  Indian  Divorce  Act, 
which,  aoccnrding  to  the  case  of  Abbott  v.  Abbott{l)y  does  not 
apply  to  procedure,  can  assist  the  appellant.  It  would  be  an 
odd  result  if  the  power  of  making  a  respondent  the  person  with 
whom  the  husband  is  alleged  to  have  committed  adulteiy,  and 
which  is  expressly  given  in  the  English  Act,  but  is  not  inserted 
tn  the  Indian  Act,  could  be  said  to  have  been  given  by  implication 
by  section  7  of  the  latter  Act.    I  cannot  accept  this  view. 

The  appellant,  no  doubt,  may  be  very  seriously  affected  by 
an  adverse  determination  of  the  issue  I  have  referred  to,  and 
she  may  consider  and  properly  consider  it  a  hardship  that  she 
is  not  allowed  to  come  in  to  defend  herself;  but  the  law  does 
not  give  us  any  discretion  in  the  matter,  nor  any  power  to 
accede  to  her  application.  There  is  every  force  in  the  terse  and 
pointed  observation  of  Lord  Lindley  in  the  case  of  Zawe  v. 
Lowe{2)f  where  His  Lordship  says  in  a  case  analogous  in  prin"* 
eiple  to  the  present  **that  a  most  grievous  injustice  is  done 
to  a  person  whose  conduct  is  being  investigated  under  the 
publiciiy  of  modem  times  where  he  is  not  able  to  say   a  word 

(1)  (1869)  4B.  L.  B.  (O.C.)  6L 

(2)  fl899]  P.  204. 


1908 


Bamsat 

BOTLI. 
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1908        in  his  defence     That,  however,  is  a  question  for  the  Legislature — 
BAK8AT    ^ot  *or  us." 

The  appeal  must  be  dismissed  with  costs. 


Samfxvz  J.    I  agree. 
XxTBA  J«   I  agree. 

Attorneys  ior  the  applicant :  Me89rs.  Sanderson  8f  Oo. 
Attcnrneys  for  the  petitioner :  Mjssrs,  Leslie  and  Hinds, 
s.  c.  B. 


.APPELLA.TE  CIVIL. 


1908 
Jitirch  80. 


KIRON  CHUNDER  ROT 
NAIMUDDI  TALUKDAR.* 

'ZMse  of  land  '^Retfenue  sale  Law  {Act  XI  of  1869)  $.  SI,  oL  4^*  Permanent 

building,  * 

The  word  '  lease '  in  eab-f .  4  of  i .  87  of  Act  XI  of  1859  does  not  mean 
a  leate  from  the  zemindar  only. 

Second  Appeal  by  the  plaintiffs,  Kiron  Chunder  Roy  and  others. 

This  appeal  arose  out  of  an  action  brought  by  .the  plainti^ 
to  recover  khns  possession  of  two  plots  of  land  on  a  declaration 
of  their  zemindari  right  thereto,  and  non-existence  of  any  under- 
tenure  of  the  defendants.  The  allegation  of  the  plaintiffs  was 
that  on  the  10th  January  1888,  Zemindari  No.  8842  was  sold  for 
arrears  of  Government  revenue  and  was  purchased  by  the  plain- 
tiff  No.  1  and  TJpendra  Ohunder  Roy  in  the  name  of  one  Eali 
Krishna  Bose;  that  they  took  possession  of  the  property;  that  a 
deed  of  release  having  been  executed  by  the  benamdar  in  their 
favour,  their  servant  went  to  take  rent  and    kabuliats  from  the 

*  Appeal  from  Appellate  Decree  No.  1828  of  1900,  against  the  decree  of 
A.  Goodeve,  Officiating  District  Judge  of  Jessore,  dated  the  25th  of  May  1900, 
reversing  the  judgment  and  decree  of  Debendra  Lai  Shome,  Subordinate  Judge 
of  Khulnai  dated  the  2nd  of  March  1900. 
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kanha  raiyats,  but  was  opposed  by  the  defendants ;  that  they  having       1908 
purchased  the  zemindari  free  of  inoumbranoes,  the  defendants'      kibok 
under-tenure,  if  any,    could  not  stand  as  against  them.    The    ^^^^** 
defence  of  some  of  the  defendants  was,  that  the  plaintiffs  had  no  «. 

cause  of  action  against  them,  they  having  no  under-tenure  in  the  talukdab. 
disputed  land.  And  that  of  the  others  was,  inter  alia^  that  the 
plaintiffs  had  no  cause  of  action  and  right  of  suit ;  that  a  part 
of  plot  No.  1  was  the  karsha  of  Bunjit  Ehan,  a  maternal  unde 
of  the  defendants,  which  was  held  by  them  for  a  long  time,  and 
that  the  remaining  portion  of  the  said  plot  was  held  and  enjoyed 
by  them  as  khamavy  from  time  immemorial,  by  cultivating  the  same 
and  by  dwelling  thereon. 

The  Court  of  First  Instance  decreed  the  plaintiffs'  suit  in  part, 
and  declared  that  the  plaintiffs  were  entitled  to  get  k?ias  posses- 
sion of  that  part  of  plot  No.  1  on  which  the  garden  and  tanks 
did  not  stand,  and  of  the  whole  of  plot  No.  2.  The  material 
portion  of  his  judgment  was  as  follows : — 

"From  the  eridence  on  both  lides  it  has  been  proved  that  on  plot  Xo.  1  there 
ii  a  g^arden,  tank  and  homeatead.  The  homestead,  that  is,  the  dweUing-honse,  mnst 
according  to  section  87,  Act  XI  of  1859,  be  a  permanent  building.  As,  according 
to  defendant  No.  25,  some  tin  sheds  and  cottages  formed  that  dweUing-honse, 
they  do  not  come  nnder  the  dwelling-house,  which  is  protected  from  removal  under 
that  section.  The  lease  of  the  land  on  which  those  tin  sheds  and  cottages  stand 
are  not  therefore  legaUy  protected  from  avoidance. 

"  The  lease  of  the  land  on  which  the  garden  and  tank  stand  is  protected  from 
canceUatioQ.  If  clause  4,  s.  87  be  strictly  construed,  it  follows  that  the  whole 
of  the  two  plots  which  form  one  lease,  is  protected  from  the  plaintiff's  claim  for 
khcu  possession.  In  my  opinion  the  meaning  of  that  clause  is  that,  that  portion 
of  land  on  which  gardens  and  tanks  stand  should  be  exempted  from  the  claim.'' 

On  appeal  the  District  Judge  of  Jessore  held  that  the 
defendants-appellants  were  protected  by  their  lease  from  eject- 
ment from  both  the  plots  of  land  in  dispute  ;  and  he  accordingly 
allowed  the  appeal.  Against  that  judgment  the  plaintiffs  now 
appealed. 

Senior  Oovernment  Pkader  {Babu  Ram  Charan  MUter)  for 
the  appellants  contended  that  the  lease  that  was  produced  in  the 
case,  was  not  a  lease  granted  by  the  defaulting  proprietor. 
'* Lease"  in  cl.  (4),  s.  37  of  Act  XI  of  1859,  means  a  lease 
by  the  proprietor;  and  the  nature  of  the  "dwelling-house" 
contemplated  therein  must  be  of   a  permanent  character.    The 
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1908       lease  in  this  ease  was  granted  by  a  tenore-holder,  and  it  therefore 
^^jf      does  not  come  within  the  purview  of  that  section. 

CHUlfDBB 

^^  Dr.    A8htUo%h   Moolerji  and  Bahu  Jodu  Nath   Kanjilai    for 

Naixitddi  respondents  were  not  called  upon. 
Talukdab. 

Maoxaajt  C.  J.  I  do  not  think  we  can  interfere  in  this 
case.  I  am  not  disposed  to  accept  the  view  of  the  learned  Govern- 
ment Pleader  that  a  lease  in  sub-sectioa  4  of  section  37  of  Act 
XI  of  1859  can  only  mean  a  lease  from  the  zemindar.  There  is 
no  such  qualification  in  the  section.  It  only  says  ^^  leases  of 
lands  whereon,  &c. ; ''  and,  in  the  present  case  there  is  undoubtedly 
a  lease  of  land.  I  am  not  disposed  to  think  that  a  tin  shed  is 
a  '^  permanent  building ''  within  the  meaning  of  the  section. 
The  inclination  of  my  opioion  is  the  other  way :  but  it  has  been 
found  here  that  there  are  gardens  and  tanks  on  the  land,  and 
that  there  is  only  one  lease  covering  the  whole  land  in  dispute, 
and  Uiat  being  so,  it  seems  to  me  that  the  lessees  have  brought 
themselves  within  the  exception. 

The  appeal,  therefore,  must  be  dismis3ed  with  costs. 

XzTmA.  Jr«    I  concur. 

Appeal  dismissed. 
s*  c*  o* 
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MAHOMED    ALI    AMJAD  KHAN  i^^ 

f .  April  I, 

SECRETARY  OF   STATE    FOR   INDIA.* 

Decree-^ Court'fee^Memoraftdum  of  appeal,  valuation  of-^Land  Acquisition  Act 
(I of  1894),  9uU  under^Cowrt'fees  Act  {VlloflSlO)  ss.  8, 11, 

In  cases  under  the  Land  Acquisition  Act  (I  of  1894),  the  decree  awarded  in 
appeal  must  he  limited  to  the  amount  for  which  court-fee  has  heen  paid  on  the 
memorandum  of  appeal. 

Appbals  by  the  plaintiff,  Mahomed  Ali  Amjad  Khan. 

These  appeals  arose  oat  of  the  proceedings  taken  under  the 
Land  Acquisition  Act.  The  Government  acquired  two  plots  of  land 
in  the  town  of  Sylhet,  belonging  to  the  plaintiff.  TJp  to  1897 
there  was  a  bungalow  on  each  of  these  plots,  both  of  which  used 
to  be  occupied  by  European  officials.  After  an  earthquake  these 
bungalows  having  fallen  down,  the  Qovemment  acquired  these 
two  plots  of  land.  The  District  Judge  of  Sylhet  allowed  com- 
pensation at  a  certain  valuation.  The  plaintiff  appealed  to  the 
High  Oourt  against  the  decision  of  the  District  Judge,  claiming 
compensation  at  a  higher  rate  than  allowed  by  the  learned  Judge, 
and,  for  the  purposes  of  court-fee,  valued  one  of  the  appeals  at  a 
sum  lower  than  what  he  could  have  got,  if  the  decree  of  the 
Lower  Oourt  were  varied  by  the  Appellate  Court. 

On  the  25th  of  November  1902,  these  appeals  came  on  for 
hearing  before  a  Division  Bench  (Prinsbp  and  Stephen  JJ.)  of 
this  Court. 

Babu  Itqfendra  Nath  Bose  and  Dr.  Aahutosh  Mookerjee  for 
the  appellant. 

Senior  Oovernment  Phader  {Babu  Ram  Charan  JUitter)  for 
the  respondent. 

[On  the  4th  of  February,  1903,  judgment  was  delivered  in  these 
appeals ;  and  with  respect  to  appeal  No.  87,  judgment  was  given 
for  an  amount  more  than  what  had  been  daimed  by  the  appellant 
in  his  memorandum  of  appeal.    The  learned  Government  Pleader 

*  Ai^>eal8  from  Original  Decrees  Nos.  66  and  87  of  1900,  against  the  decrees 
of  B.  v.  Nicholls,  Oflg.  District  Judge  of  Sylhet,  dited  Kov.  17, 1899. 
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1908        brought  this  fact  to  the  notice  of  the  Hon'ble  Judges  who  deUver- 

MA^ED    ed  the  judgment,  and  submitted  that  the  decree  should  be  limited 

ALi  AMJAD  to  the  amount  claimed  in  the  memorandum  of  appeal,  for  which 

^T       court.fee  had  been  paid.     Thereupon,  their  Lordships  desired  the 

^l^ST^Tii     vakU  for  the  appellant  to  present  an  application  offering  to  pay 

JOB  India.    Jj^  the  deficit    court-fee.     The  application  was  accordingly  made 

on  behalf  of  the  claimant,   and  the  senior  Government  Pleader 

also  put  in  an  application  for  the  Secretary  of  State.     The  Court 

then  hearing  both  eides  supplemented  the  judgment,  passed  on  the 

4th  of  February  1903,  as  follows:—] 

P»«8»p  AHD  StsphsvJJ.  It  was  uot  pointed  out  to*  us, 
when  delivering  the  judgment  in  these  cases,  that  the  amount 
found  to  be  due  to  the  appellant  in  appeal  No.  87  on  the  calcula- 
tion made,  was  more  than, what  he  had  claimed  in  his  memoran- 
dum of  appeal.  If  that  had  been  pointed  out  at  the  time  we 
delivered  judgment,  the  amount  what  we  were  prepared  to  decree 
would  have  been  reduced.  We  find  now  that,  in  his  memorandum 
of  appeal,  the  proprietor  of  the  land,  taken  by  the  Government, 
has  estimated  the  value  of  the  amount  which  he  considers  due 
to  himself  for  the  purposes  of  court-fee,  at  a  sum  lower  than  what 
has  been  allowed  him  in  the  calculation  made  by  us. 

The  Court-fees  Act,  in  allowing  a  sum  in  excess  of  the  amount 
claimed,  limits  it  to  certain   suits,  and  amongst  those  we  do   not 
find  a  suit  of  this  description  specified  in  section  11  of  the   Court- 
fees   Act.     On  the   other  hand,  we  find  that  section  8  of  that  Act 
lays  down  the  principle  on  which  court-fees  should  be  calculated 
on  the  memorandum    of  appeal  in  a  case  of  this    description, 
and  applying  this  principle  to  the  present  case,  we  find  that  the 
appellant  in  appeal  No.   87  claimed  only  Es.  438,  whereas  by 
the  terms  of  our  decree,   he  has   obtained  Es.    1,084-6.    We 
think,  therefore,   that  the  decree  must  be  limited  to  the  sunount 
at  which  the  memorandum  of  appeal  has  been  valued,  and  that  the 
decree  previously  made  will  accordingly  be  so  far  modified  as  to 
allow  the  appellant  the  amount  claimed  in  the  memorandum  of 
appeal,  m.,  the  sum  of  the  Es.  438  over  and  above  the  amount 
given  him  by  the  District  Judge. 

Decree  modified^ 

6.  0*  O. 
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April  16. 


NRITTA  KUMARI  DASftl  1903 

V. 

PTJDDOMONI  BEWAH.* 

Pre$eripiianr—Benefleial  enfopment  of  ths  dominant  oumer^Corniee  pro^'eeted  ovr 
anothtr't  land,  a*  ornam^ntation^Indian  Easements  Act  (V qf  1882), 

There  cod  be  no  jprercriptiTe  right  to  a  projection  whidi  hem  been  erected 
merely  for  the  pnrpoee  of  ornamentation. 

John  Qeorgs  Bagram  v.  Khettranath  Rarformah  (1)  referred  to. 

Second  Appeal  by  the  plaintiffs,  Nritta  Kumari  Dassi  and 
others. 

This  appeal  arose  out  of  an  action  brought  by  the  plainti& 
for  removal  of  a  wall  built  by  the  defendants  and  for  'restoration 
of  a  oornioe  to  its  former  state.  The  allegation  of  the  plaintiffs 
was  that  their  house  and  the  defendants'  house,  which  were  both 
onO'Storeyed,  stood  side  by  side,  but  their  house  wag  a  <fubit 
higher  than  that  of  the  defendants,  and  about  6  inches  of  thd 
(Cornice  of  the  roof  of  their  house  projected  ov6r  the  roof  of  the 
defendants'  house ;  that  the  defendants  built  a  second  storey  over 
their  house,  and  in  consequence  thereof  a  wall  of  the  second  storey 
interfered  with  the  cornice  which  projected  over  the  lower  storey 
of  the  defendants'  house  for  many  years.  T^he  defence  of  the 
defendants  nuunly  was  that,  inasmuch  as  they  built  upon  their 
own  laiid,  the  plainti&i  could  not  compel  them  to  remote  the  wall. 
The  Court  of  First  Instance  decreed  the  plaintiffs'  suit.  On 
appeal  the  Subordinate  Judge  of  24-Fergunnah3  reversed  the 
decision  of  the  first  Court. 

Dr.  Ashut^h  Mukerje^  (BaSu  Jnanendra  Nath  Boss  with  him) 
^or  the  appellants.  The  Court  below  has  errotieonsly  hcfld  that  no 
eaes^iuent  can  be  acquired,  as  the  cornice  projected,  not  over  vacant 
land,  but  over  the  defendants'  roof:  see  Mohanlal  Jechmd  v. 
Amratlil  Bedhardas{2).    No     issue   was    rais^   in    the  Court 

^  Appeal  from  Appellate  Decree  No.  2108  of  1900,  against  the  decree  of 
KtfronA  Bas  Boe«,  gfubor^ate  Judge  of  24-Pergnimah0,  datM  Jniy  16,  1900, 
leverahig  the  decree  of  Soeh!  Mnattn  Obo#dhiy,  M te^f  of  AHpore^  dated  An^  2dy 
1899. 

(1)  (1869)  8  B.  L.  R.  (0.  C.)  18,  47.         (2)  (1878)' I.  L.  R.  8  Bom.  174. 
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1903       below  as  to  whether  the  cornice  was  beneficial  to  the  dominant 


tenement :    that  question  should  have  been  gone  into.    No  doubt, 

KaMABi     under  the  English. law  an  easement  must  be  beneficial:  see  Qtde 

^^^y      on  Easements,  7th  Edition,  page  6;   and  John  George  BagramY. 

PuDDOMONi  Khettrnnath  Karforma(l). 
Bbwah. 

No  one  appeared  for  the  respondents. 

Saxpivz  AMD  MzTBA  J  J.  This  is  an  appeal  against  the 
judgment  of  the  Subordinate  Judge  of  the  24-Pergunnahs,  dated 
the  16th  of  July  1900.  The  action  is  one  of  a  somewhat  unusual 
nature.  The  plaintiff  seeks  to  restrain  the  defendant  from 
maintaining  a  ^all  which  he  has  erected  in  the  course  of  the 
construction  of  a  second  storey  to  his  house.  The  plaintiff  says 
that  this  wall  interferes  with  a  cornice  of  his  house  which  has 
projected  over  the  lower  storey  of  the  defendant's  house  for  many 
years,  and  that  he  should  have  the  wall,  which  the  defendant  has 
erected  so  as  to  ^^  absorb "  or  include  his  cornice,  removed  and 
broken  down. 

The  Subordinate  Judge  has  found  as  fact  that  the  cornice  of 
the  plaintiff's  house  has  projected  to  the  extent  of  6  inches  in 
width  over  the  defendant's  lower  storey  for  a  considerable  period, 
more  than  the  period  necessary  for  the  establishment  of  an  ease- 
ment, provided  such  an  easement  as  the  plaintiff  claims  can 
be  acquired.  But  he  has  held  that  no  such  right  can  be 
gained  by  prescription,  inasmuch  as  this  cornice  which  projects 
over  the  defendant's  house  is  not  necessary  for  the  protection  of 
the  plaintiff's  property,  but  has  been  constructed  on  the  plaintiff's 
Jiouse  merely  for  the  purpose  of  ornamentation.  He  says  in  his 
judgment :  "  One  fundamental  principle  of  the  right  to  an  ease- 
ment is  that  it  confers  some  benefit  on  the  person  who  claims  the 
easement,  and  does  not  serve  merely  a  purpose  of  ornamentation." 
The  plaintiff  now  appeals  against  this  order  of  the  Subordinate 
Judge. 

We  have  given  this  case  our  best  consideration,  and,  on  the 
whole,  we  see  no  reason  to  interfere  with  the  order  of  the  Subor^ 
dinate  Judge  dismissing  the  plaintiff's  appeal  to  him,  and  we 
fhinlc  that  he  has  laid  down  the  law  as  to  easements  perfectly 

(1)  (1869)   8  B.  L.  R.  (O.  C.)  18. 
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correctly.  We  find  in  the  Indian  Easements  Act  (Act  V  of  1882),        1908 
which,  of  course,  is  not  in  force  in  this  province,  but  which  we     nbitta 
think  may  be  referred  to  as  an  authority  on  the  subject  as  to     ^^^^ 
what  an  easement  in  India  is,  it  is  laid  down  that  "  an  easement  is         v. 
a  right  which  the  owner  or  occupier  of  certain  land  possesses,  as     biwah.  • 
snohy  for  the  beneficial  enjoy  nenc  of   that  land  to  do  and  continue 
to  do  something,"  and  so  on.     Then,  we  find  it  laid  down  in  Gale 
on  Easements,    7th    edition,   page  6,    that  "an  easement  is  a 
privilege  without  profit,  which  the  owner  of   one  neighbouring 
tenement  hath  of  another,   existing  in  respect  of  their  several 
tenements  by  which  the  servient  owner  is  obliged  to  suffer  or  not 
to  do  somethiog  on  his  own  land,  for  advantage  of  the  domin- 
ant owner."    Thus,  it  appears  from  these  authorities  that  there 
can -foe  no  prescriptive  right  to  a  projection  which  has  been  erected 
merely  for  the  purpose  of  ornamentation. 

We  find  this  also  laid  down  in  the  case  of  Ji^.  George  Bagram 
V.  Khettranath  Karformah{l)y  in  which  Chief  Justice  Peacock 
has  pointed  out  that  there  is  no  prescriptive  right  to  anything 
which  is  "a  mere  matter  of  delight  and  not  a  matter  of  necessity." 
In  these  circumstances  we  think  that  this  case  has  been  rightly 
decided.  The  plaintiff's  cornice,  which  no  doubt  projected  over 
the  defendant's  land  for  some  time,  is  not  a  subject  with  regard  to 
which  an  easement  can  be  acquired  by  the  plaintiff.  The  defend- 
ant has  clearly  a  right  to  the  enjoyment  of  his  land  usqtie  ad  ccelum 
unless  the  plaintiff  can  establish  a  prescriptive  right  to  project  his 
cornice  over  it.  In  our  opinion  he  cannot  successfully  do  so,  and 
this  appeal  must  be  dismissed  with  costs. 

s.  c.  G. 

Appeal  dismksed^ 
(1)  (1869)  8.  B.  L.  R.  (O.  C.)  18,  47. 
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1905 
March  17. 


RADHAEAMAN  MUNSHI 

r. 

SURNOMOTI  DEBI* 

Ini§reH^M^9ne  proflU,  i§Uereit  on — CivU  JProcedmre  Code  (Aoi  XIV  tff  1882) 

#.  an. 

Regard  being  had  to  the  provisioni  of  s.  211  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  in  the  aicertainment  of  mesne  profits  due  to  the  decree-holder, 
he  ii  entitUd  to  reoelye  intereet,  year  by  year,  on  the  Mooo^t  found  to  be  due. 

Surro  Durg^  Chowdhrani  y.  Surui  Sundari  D0bi(l)  distinguished. 

AfpkjU.  by  Badha  Raman  MuuBlii,  deoree-Iiolder. 

On  the  4th  May  1901  the  decree-holder  applied  to  the 
Additional  Subordinate  Judge  of  Pubna  and  Bogra  for  the 
appointment  of  a  commissioner  to  deliver  possession  of  the  land 
in  respect  of  which  he  obtained  a  decree  against  Sumomoyi  Debi 
and  others  and  to  ascertain  mesne  profits.  A  commissioner  was 
appointed,  who  submitted  his  report  on  the  9th  August  1901. 
Both  the  decree-holder  and  the  judgment-debtors  objected  to  the 
commissioner's  report  on  various  grounds.  The  learned  Addi- 
tional Subordinate  Judge,  having  disposed  of  all  the  objections 
as  to  mesne  profits,  observed  as  follows :  — 

*'  Lastly,  it  ia  contended  on  behalf  of  the  decree-holder  that  interest  should  be 
allowed  year  by  year  on  the  yearly  profits  as  part  of  the  watUat,  But  having  regard 
to  the  number  of  years  for  which  mesne  profits  are  claimed,  and  to  other  circum- 
stances  of  the  case,  I  decline  \o  award  interest  year  by  year  on  the  yearly  profits, 
before  the  ascertainment  of  the  exact  amount  thereof.  I  wiU,  however,  aUow 
interest  at  6  per  cent,  per  annum  from  this  date.'' 

Against  this  order  disallowing  interest  on  the  mesne  profits 
of  each  year,  the  decree-holder  appealed  to  the  High  Court. 

Bahu  Oolnp  Chunder  Sarkar  for  the  appellant. 

Babu  Taruck  Chunder  Chuckerhutty  for  the  respondent. 

FszvsBP  AJTB  Stbprbv  JJ.  The  question  raised  in  this 
appeal  is  whether,  in  the  ascertainment  of  mesne  profits  due  to  the 

•  Appeal  from  Order  No.  100  of  1902,  against  the  order  of  Jogendia  Chandra 
Moulik,  Additional  Subordinate  Judge  of  Pubna  and  Bogra,  dated  Nov.  26,  1901. 

(1)  (1881)  I.  L.  R.  8  Calc  332 ;  L.  R.  9  I.  A.  1. 
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decree-holder,  appellant,  he  was  entitled  to  receive  interest,  year        1908 
by  year,  on  the  amount  found  to  be  due.  Bidha- 

The  Subordinate  Judge  has  refused  to  give  him  interest  on     jJ^J^^ 
such  a  calculation,  and  has  given  interest  only  on  the  amount  r. 

actually  ascertained  and  embodied  in  the  decree.  The  case  of  d^bj. 
Hurro  Durga  Chowdhrani  v.  Sumt  Sundan  Debi{\)  has  been  cited 
by  the  learned  pleader  for  the  respondent  as  authority  for  this 
order.  On  the  other  hand,  the  learned  pleader  for  the  appellant 
draws  our  attention  to  section  211  of  the  Code  of  1882,  which 
was  enacted  after  the  judgment  of  their  Lordships  of  the  Privy 
Council,  in  ihe  case  just  mentioned,  in  which  mesne  profits  are 
defined  to  mean  "  those  profits  which  the  person  in  wrongful  posses- 
sion of  such  property  actually  received  or  might  with  ordinary 
diligence  have  received  therefrom,  together  toith  interest  on  such 
profiisJ*  We  find  that  the  previous  Code  of  1877  for  the'first  time 
defined  mesne  profits  and  that,  in  that  definition  the  last  words, 
rts.,  "  together  with  interest  on  such  profits, ''  did  not  appear,  and 
it  was  in  accordance  with  the  terms  of  that  Code  that  the  judgment 
of  their  Lordships  of  the  Privy  Council  was  pronounced.  It  seems 
to  us  that  these  words,  which  have  since  been  embodied  in  this 
definition,  should  receive  some  express  meaning.  They  clearly  do 
not  refer  to  interest  due  after  the  ascertainment  of  the  amount  'of 
the  mesne  profits  due  under  the  decree,  because  the  Courts  have 
been  given  a  discretion  to  award  interest  separately  on  the  amount 
80  ascertained.  The  words,  therefore,  seem  to  us  to  contemplate 
that  interest  should  form  a  separate  item  in  the  calculation  of  the 
amount  due  as  mesne  profits,  and  in  this  view,  we  modify  the 
order  of  the  Subordinate  Judge  and  direct  that  he  allow  interest  at 
the  rate  of  twelve  per  cent,  per  annum,  year  by  year,  on  the  profits 
before  the  ascertainment  of  the  actual  amount  of  such  mesne 
profits  under  the  decree.  "We  observe  that  the  Sub<»dinate  Judge 
has  given  interest  on  the  amount  so  ascertained  regarding  which 
no  appeal  has  been  made. 

8.  c.  G. 

(1>  (1881)  I.  L.  B.  8  OaIc;  882,  L.  B.  9  1. 1. 1. 
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CRIMINAL  REVISION. 


1902 
Ifw.  4, 19. 


SUEJTA  KANTA  AOHABJEE 

V. 

HEM  OHUNDER  OHOWDHRY.* 

JurudicHow-'CrimMuil  Procedure  Code  (Act  V  of  1898)  «#.  145,855,866^ 
WUneee,  atiendance  of—Prooeee,  refueal  to  ieeue — Ma^;%ttr<Ue,  dieereHon  qf-^ 
Si^h  Court,  power  of  intetferenee  b^^Charter  Act  (24  and  25  Viot,,  C.  104), 
#.  15 — Froceedimge  under  Chapter  XII  of  the  Criminal  Procedure  Code, 

Where  the  refuiMl  by  a  Magistrate  to  assist  one  of  the  parties  to  a  proceeding 
under  Chapter  XII  of  the  Criminal  Procedare  Code,  in  procuring  the  attendance 
of  his  witnesses,  deprived  that  part^  of  a  hearing  on  the  only  question  for  the 
determination  of  the  Conrt  and  so  amounted  to  a  denial  of  justice : — 

ffeld,  that  the  Magistrate  in  refusing  process  acted  without  jurisdiction. 

Madhab  Chandra  Tanti  v.  Mariinf  referred  to. 

The  High  Court  in  the  exercise  of  general  powers  of  supervision  vested  under 
24  and  26  Vict.,  C.  104,  s.  16,  has  power  to  interfere  in  a  case  like  this, 
even  if  it  cannot,  in  strictness,  be  said  that  the  Magistrate  acted  without 
jurisdiction. 

A  mere  refusal,  however,  to  summon  or  examine  a  particular  witness  or 
witnesses  cited  by  a  party,  in  proceedings  under  Chapter  XII  of  the  Criminal 
Procedure  Code,  is  not  necessarily  a  ground  for  interference  by  the  High  Court. 

It  cannot  be  laid  down  as  a  rule  of  law  that  proceedings  under  Chapter  XII 
of  the  Criminal  Procedure  Code  should  be  regarded,  as  to  procedure,  as  summons 
cases. 

Surendro  Narain  Singh  Chowdhry  v.  Bhohani  Frea  Baruani  (I)  and 
Rtm  Chandra  Dae  v.  Monohur  Bojf  (2)  explained. 

*  Criminal  Revisicm  No.  806  of  1902,  against  the  order  passed  by  Nikhll 
Nath  Roy,  Snbdivisional  Officer  of  Xetrokona,  dated  May  17, 1902. 

t  MADHAB  CHANDRA  TANTI  v.   MARTI N.{a) 

In  this  case  a  Rule  was  obtained  by  the  petitioners,  Madhab  Chandra  Tanti 
and  others,  calling  upon  the  District  Magistrate  of  Bardwan  to  show  cause  why 
the  order  under  s.  146  of  the  Criminal  Procedure  Code  should  not  be  set  aside 
on  the  ground  that  the  Magistrate  should  have  allowed  summons  to  issue  on  the 
witnesses  cited  by  the  petitioners  on  the  7th  October  1901^  notwithstanding 
the  reasons  given  by  him  for  refusing  to  do  so. 

(a)  Criminal  Revirion  Ko.  1167  of  1901. 

(1)  (1885)  I.  L.  R.  11  Calc  762.        (2)  (1893)  I.  L.  R.  21  Calc  29. 
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EuLE  granted  to  the  petitioner,  Surjya  Kanta  Achar  jee.  1902 

This    was  a  Rule    calling    on    the    District    Magistrate    of  sto^a 

Mymensingh  to    show  cause   why  the    order  under  s.    145  of  Kakta 

the  Criminal  Procedure  Code,  dated  the   17th  May  1902,  passed  t^. 

by  the  Subdivisional  Magistrate  of  Netrokona,  declaring  the  first  chukdbe 

party  to  be  in  possession,  should  not  be  set  aside,  on  tiie  ground  CaowDHiiy. 
that  the  Magistrate  had  refused  to  issue  process  to  compel   the 
attendunoe  of  the  witnesses  of  the  petitioner  who  was  the  second 
party. 

On  the  2nd  April  1902  the  Subdivisional  Magistrate  of  Netro- 
kona, on  the  basis  of  a  police  report,  instituted  proceedings  under  • 
s.  145  of  the  Criminal  Procedure  Code  against  the  first  and 
second  parties,  and  directed  summonses  to  issue  to  certain  witnesses 
mentioned  in  the  police  report,  who,  however,  were  not  witnesses 
named  by  the  parties.  The  case  was  fixed  for  hearing  on  the  16th 
April,  but  it  being  found  on  that  day  that  the  parties  had  not 
filed  their  written  statements,  the  case  was  adjourned  till  the  8th 
May,  on  which  day  the  evidence  of  two  vritneeses  for  the  first 
party  was  taken. 

On  the  28th  April,  the  petitioner  put  in  a  list  of  thirty-one 
witnesses  and  applied  for  process  to  compel  their  attendemce,  but 
owing  to  his  having  paid  only  Be.  1-8  as  process  fee,  summonses 
were  issued  only  against  five  of  the  witnesses  and  these  were  duly 
served. 


Mr.  Hill  ftnd  Bahu  D<u€irathi  Sanjfal  for  the  petitioners. 

Mr.  Jaekson  and  JBahu  Sarat  Chunder  Roy  Chowdhry  for  the  opposite  party. 

PsiNBBP  ABD  HuTDBBSON  J  J.  The  Bule  wiU  be  made  abiolate,  but  only 
on  one  point,  and  that  is,  that  the  Magistrate  acted  urithont  jurisdiction  in 
refusing  on  the  7th  October  to  issue  process  for  the  attendance  of  the  witnessss 
cited  by  the  petitioners.  Xo  doubt  the  petitioners  were  somewhat  late  in  applying 
for  process,  but  stiU  there  was  ample  time  to  serve  these  processes,  so  as  to  obtain 
the  attendance  of  the  witnesses,  and  the  proper  order  for  the  Magistrate  to  have 
made  was  not  to  refuse  process  on  the  ground  that  there  was  not  sufficient  time, 
but  to  allow  the  petitioners'  application  for  the  processes  on  the  distmct  under- 
standing that  unless  they  were  served  within  sufficient  time  to  enable  the 
witnesses  to  appear,  no  further  time  will  be  allowed,  but  the  matter  would  be 
peremptorily  taken  up  on  the  lOth  October— the  date  fixed  for  the  final  order. 
The  Magistrate  must  allow  process  for  the  attendance  of  these  untnesses  and  then 
proceed  to  deal  with  the  case  before  him. 
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1902  On  the  8tk  May  none  of  tlie  petitioner's  witnesses  attended 

s™ta      Court,  and  he  made  an  application  praying  that,  as  their  evidence 

A^^^^t—  ^^  material,  process  might  be  issued  for  their  attendance.    The 

«.  Magistrate  then  passed  the  following  order :—« 
Beh 
Chundeb  **  They  must  bring  eyidenoe  themselves.    These   witnesses  will  be   examined  as 

Ohow]>hbt»  goon  gg  ^Qgg  jjQ  behalf  of  the  first  party  havtf  been.'* 

The  examination  of  the  witnesses  for  the  first  party  was 
eonduded  on  the  12th  May,  and  the  case  was  adjourned  until  th^ 
following  day.  On  the  case  being  resumed  on  the  13th  May, 
the  petitioner  again  applied  to  the  Magistrate,  stating  that  his 
.  witnesses  had  not  attended,  and  asked  that  process  might  be  issued 
on  payment  of  costs  for  their  attendance.  On  that  application  the 
Magistrate  passed  the  following  order  :— 

"  The  witnesses  for  the  first  party  have  been  examined  and  their  case  closed. 
Applicant  should  have  taken  steps  earlier  to  procure  the  attendance  of  these 
witnesses.    Applicant  must  bring  his  witnesses  to*morrow. " 

On  the  14th  May  the  petitioner,  finding  it  impossible  to 
produce  his  witnesses  without  process,  applied  again  for  process, 
whereupon  the  Magistrate  passed  the  following  order  : —  "  File  with 
the  record ; "  and  after  hearing  the  pleaders  for  both  sides 
adjourned  the  case  for  judgment  to  the  17th  May,  on  which  day 
the  Magistrate  having  held  that  there  was  no  evidence  from  the 
petitioner's  side  to  rebut  the  evidence  on  the  record,  declared 
the  first  party  to  be  in  possession. 

Babu  Joy  Oopal  Ohosh  for  the  petitioner.  In  this  case  the 
action  of  the  Magistrate  was  without  jurisdiction,  inasmuch  as  no 
opportunity  was  given  to  the  petitioner  to  adduce  evidence.  The 
orders  passed  on  the  several  applications  asking  for  processes 
against  the  vdtnesses  do  not  show  any  good  reasons  for  their 
refusal.  It  has  been  repeatedly  held  that  the  Magistrate,  having 
once  issued  processes  for  the  attendance  of  witnesses,  is  bound  to 
assist  the  party  in  enforcing  such  attendance.  Here  the  appli- 
cations were  repeated  and  the  petitioner  acted  with  due  diligence; 
it  was  beyond  his  power  to  bring  his  witnesses  without  the  assist- 
ance of  the  Court,  and  that  assistance  was  refused.  The  order 
passed  on  the  last  application  was  simply  '*  file  " ;  that  was  not 
the  proper  way  to  deal  with  the  application,  as  has  been  fre- 
quently pointed  out  by  this  Court.     Section  145  of  the  Code  is 
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peremptory  bo  far  as    regards  the   taking  of  evidenoe  offered  1902 

by  a  party.      The  words  used    are  '*  shall    take  all    the  evi-  s^^j^ 

denoe."      TherefcHre  refusal  to  take  evideiioe  would  be  aotmg  Kanta 

without  jurisdiction,  and  I  submit  the  refusal  by  the  Court  to  v. 

If  air 

help  a  party  to  oUain  his  eyidence  by  enforcing  the  attendanoe    ohundbb 
of  his  witnesses  is  equally  acting  without  jurisdiction.  Chowdhbt. 

Babu  Jogesh  Chandra  Roy  for  the  opposite  party.  The  pro- 
cedure adopted  in  cases  under  s.  145  is  that  prescribed  for 
summons  cases,  and  an  absolute  discretion  is  given  to  the  Magis- 
trate by  8.  244  of  the  Code  to  refuse  to  issue  processes  for 
witnesess :  see  Hurendro  Narain  Singh  Chowdhry  v.  Bhohani  Prea 
Baruani(l)  and  Sam  Chandra  Das  v.  Monohur  Eoy{2).  There  is 
no  question  of  jurisdiction  in  the  present  case,  and  this  Court 
should  not  interfere. 

Babu  Joy  Gopal  Ohosh  in.  reply.  There  is  nothing  in  the  Code 
which  says  that  the  procedure  to  be  followed  in  cases  under  s.  146 
is  that  provided  for  summons  cases.  Sections  355  and  356  of 
the  Code  show  there  is  a  distinction  to  be  drawn  between  summons 
cases  and  cases  under  s.  145.  The  High  Court  has  jurisdiction 
to  interfere  where  the  Magistrate  has  acted  arbitrarily,  as  in  this 
case:  see  the  case  of  Madhab  Chandra  Tanti  v.  Martin (9)^  in 
which  the  order  of  the  Magistrate  was  set  aside  on  exactly  the 
same  ground. 

Stbpsbv  ajtb  Hxvdbseov  JJ.  In  this  case  a  Eule  was 
granted  calling  upon  the  Magistrate  and  the  opposite  party  to 
show  cause  why  an  order  under  section  146  of  the  Criminal 
Procedure  Code  declaring  the  first  party  to  be  in  possession  should 
not  be  set  aside  on  the  ground  that  the  Magistrate  had  refused  to 
issue  process  to  compel  the  attendance  of  the  witnesses  of  the 
petitioner  who  was  the  second  party. 

The  facts  are  not  disputed.  On  the  2nd  April  1902,  the 
Deputy  Magistrate,  on  the  basis  of  a  police  report,  instituted 
proceedings  under  section  145  of  the  Criminal  Procedure  Code, 
and  directed  summons  to  issue  to  the  witnesses  mentioned  in  the 
police  report,  fixing  the  hea.ring  for  the  16th  April.    The  witnesses 

(1)  (1865)  I.  L.  B.  11  Oslo.  762.  (2)  (199^  I.  L.  E.  31  Calc.  29. 

(8)  See  atUe,  p.  60S  (note). 
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1902  BO  mentioned  were  not,  so  far  as  appears,  the  witnesses  put  forward 
SuBJYA  ^y  ^^^  parties,  and  it  is  not  shown  whether  they  were  served  or 
Kanta      not.     On  the  16th  April,  the  parties  not  havinc:  filed  their  written 

AOHABJBB       i    X  i.       ^1  1.  1  ,      1     ^^      . 

«.  statements,  the  case  was  adjourned,  and  the  Magistrate  made  an 

Chundib  ^^^^^  t^*^  ^^^  witnesses  present,  if  any,  should  give  recognizances 
Chowdhbi.  of  Es.  20  each.  On  the  16th  April  the  case  was  again  postponed 
until  the  8th  May,  on  which  day  the  parties  filed  their  written 
statements,  and  the  evidence  of  two  witnesses  for  the  first  party 
was  recorded.  In  the  meantime  the  petitioner,  on  the  28th  April, 
had  put  in  a  list  of  3  L  witnesses  and  applied  for  process  to  compel 
their  attendance.  The  order  made  upon  the  application  is  not 
quite  intelligible.  It  was  as  follows :  ^'  Issue  summons  if  there  is 
orders.'*  With  the  application  the  petitioner  deposited  Re.  1-8  as 
costs  for  all  the  witnesses.  In  his  explanation  the  District  Magis- 
trate states  that  as  only  Be.  1-8  was  paid  as  process  fee  for  all 
these  (31)  witnesses,  summons  only  issued  against  five  of  these 
witnesses,  and  they  were  duly  served.  The  District  Magistrate 
assumes  that,  "it  is  clear  from  the  fact  that  as  only  Re.  1-8  was 
paid,  the  petitioner  wished  summons  to  issue  only  against  the  five, 
and  intended  to  bring  the  others  himself.'*  He  admits  that  on 
the  8th  May  none  of  the  petitioner's  witnesses  attended,  and  he 
states  that  no  application  for  further  process  was  made  that  day. 
The  latter  statement  appears  to  be  incorrect,  for  we  find  that  on 
the  8th  May  the  petitioner  made  an  application  alleging  that 
none  of  the  witnesses  cited  by  him  had  appeared,  and  praying 
that  as  their  evidence  was  material,  process  might  be  issued  for 
their  attendance.  The  Deputy  Magistrate  passed  the  following 
order  upon  the  application  :— 

*'  They  mast  bring  evidence  themselvee.  Theie  witnessei  wiU  be  examined  m 
toon  as  those  on  behalf  of  the  first  party  have  been." 

The  examination  of  the  witnesses  for  the  first  party  was  con- 
tinued on  the  9th,  10th,  and  12th  May,  and  the  case  then  adjourned 
until  the  13th  May.  On  that  day  the  petitioner  again  applied 
that  process  might  be  issued  on  payment  of  costs  for  the  attendance 
of  his  witnesses,  of  whom  he  gave  a  list,  and  he  stated  that  they  had 
not  appeared  and  that  their  evidence  was  very  material.  On  that 
application  the  Deputy  Magistrate  passed  the  following  order  : — 

**  The  witnesses  for  the  first  party  have  been  examined  and  their  case  closed. 
Applicant  should  have  taken  steps  earlier  to  procure  the  attendance  of  these 
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witnesses    .     .    .     Applicant    most   bring  his  witnesses  to-mbrrow. '^  [Thtt    is,  1902 

the  14th  May.]  v^y^ 

SU&JYA 

On  the  Sth  May,  when  the  petitioner  applied  for  summons  for    ^^^^^ 
his  witnesses,  there  was  apparently  ample  time  to  procure  their         «• 
attendance,  hut  the  Magistrate  then  refused  the  application,  direct-    chukdbb 
ing  that  the  petitioner  should  bring  his  own  witnesses.     Con-  ^^^^wDHBr. 
sidering  that  the  petitioner  had  stated  he  was  unable  to  bring  his 
witnesses  without  the  assistance  of -the  Court,  ^t  was  unreasonable 
to  refuse  his  application.    It  was  not  suggested  then  that  the 
application  was  too  late.     As  a  matter  of  fact,  the  petitioner  had 
previously  on  the  28  th  April  applied  for  process  against  31 
witnesses,  and  we  do  not  think  that  it  was  right  to  assume 
from  the  fact  that  an  insufficient  sum  had  been  deposited  that 
he  only  required  the  attendance  of  5  out  of  the  31  witnesses 
named.    Even  the  5  on  whom  summons  was  issued  and  served 
did  not  appear. 

The  affidavit  on  which  the  Rule  was  granted  states  that  on 
the  14th  May  it  had  been  found  impossible  to  produce  any  witness 
without  process.  On  that  day  another  application  was  made 
alleging  that  the  witnesses  would  not  attend  without  summons 
and  asking  for  process.  Upon  this  application  the  Magistrate 
merely  passed  the  order  "File  with  the  record."  We  may  here 
express  our  opinion  that  this  was  not  the  proper  way  to  deal  with 
the  application.  It  was  the  duty  of  the  Magistrate  either  to 
grant  or  refuse  the  application. 

On  the  14th  May  the  petitioner  was  unable  to  produce  any 
of  his  witnesses,  and  after  hearing  the  pleaders  on  both  sides  the 
case  was  adjourned  for  judgment  to  the  17th  May,  when  the  Magis- 
trate, holding  "  that  there  was  no  evidence  from  the  other  side  to 
rebut  the  evidence  on  the  record,"  declared  the  first  party  to  be 
entitled  to  possession  until  ejected  in  due  course  of  law. 

The  only  question  we  have  to  determine  is  whether  the  Magis- 
trate, in  refusing  to  issue  process  to  compel  the  attendance  of  the 
witnesses  of  the  petitioner,  acted  without  jurisdiction,  for  otherwise 
we  are  unable  to  interfere. 

It  has  been  contended  that  proceedings  under  Chapter  XH  of 
the  Criminal  Procedure  Code  are  in  matters  of  procedure  to  be 
regarded  as  summons  cases.    The  Code  nowhere  declares  that  such 
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1902        proceedings  are  to  be  so  regarded ;  and  it  is  remarkable  that  fli 
SuBjTA      distinction  is  drawn  in  sections  365  and  356  between  summons 
A^HAWM    ^^*^'*  *^*  inquiries  under  Chapter  XII.    Section  355  directs  that 
«.  in  summons  cases  the  Magistrate  shall  make  a  memorandum  of 

Chu»deb  ^^®  substance  of  the  evidence  of  each  witness,  whereas  section  356 
Chowdhby.  directs  that  in  all  inquiries  undw  Chapter  XII  the  evidence  of 
each  witness  shall  be  taken  down  in  writing  in  the  language  of 
tiie  Court  by  the  Magistrate,  or  in  his  presence  or  hearing,  or  under 
his  personal  direction  and  superintendence,  and  shall  be  signed 
by  the  Magistrate.  In  the  case  of  Hurendro  Narain  Singh  Chow^ 
dhry  v.  Bhobani  Prea  BaruanUl)  a  Division  Bench  of  this  Court 
stated,  it  was  inclined  to  think  that  from  their  nature,  pro- 
ceedings under  Chapter  XII  should  be  regarded  on  all  points  of 
procedure  as  summons  cases,  and  the  case  was  cited  with  approved 
in  Rani  Chandra  Dob  v.  Monohur  Roy {2),  If  such  proceedingsr 
are  to  be  regarded  as  sunmions  cases  so  far  as  procedure  is 
ooncemed,  the  taking  of  evidence  is  regulated  by  section  244. 
The  language  of  the  section  is  not  altogether  appropriate  to  quasi- 
civil  proceedings,  such  as  proceedings  imder  Chapter  XII.  It 
directs  the  Magistrate  to  take  the  evidence  produced  in  support  of 
the  prosecution  and  by  the  accueed  in  his  defence ;  and  empowers  him, 
if  he  thinks  fit,  on  the  application  of  the  complainant  or  accused, 
to  issue  process  to  compel  the  attendance  of  any  witness,  thus 
apparently  leaving  it  in  the  discretion  of  the  Magistrate  to  issue 
process  or  not.  It  has,  however,  been  frequently  held  that  this 
discretion  sheuld  not  be  exercised  to  the  detriment  of  the  i^plicant 
in  an  arbitrary  manner*  It  appears  to  us  that  it  cannot  be  laid 
down  as  a  rule  of  law  that  proceedings  under  Chapter  XII  of  the 
Criminal  Procedure  Code  should  be  regarded,  as  to  procedure,  as 
summons  cases,  and  we  do  not  understand  that  in  the  oases  to 
which  reference  has  been  made  the  Court  intended  to  do  more 
than  lay  down  a  rule  of  convenience  in  a  case  where  special 
provision  was  not  made  by  tho^law.  Section  145  of  the  Criminal 
Procedure  Code  enjoinfr  the  Magistrate  "to  receive  the  evidence 
produced "  by  the  parties  and  to  take  such  further  evidence,  if 
any,  as  he  thinks  necessary,  but  this  does  notj  in  our  opinion, 
mean  that  the  parties    shall   produce   their  own    evidence,  ot 

(1)  (1SS5)  I.  L.  H.  11  Cslc.  762.  (2)  (189dJ  I.  L.  R.  21  C*lc.  2^. 
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absolve  the  Maglfltrate  from  the  duty  of   assiflting  the  parties        1902 
m  procuring    the  attendance  of  material  witnesses  when   it  is       subjya 
shown  that   their  attendance  cannot  be  enforced  without    such    ^f^^^\^ 

assistance.  ^  ^^^ 

In  the  case  before  us,  if  the  Magistrate  had  a  discretion,  we     cnuNDBB 
consider  that  in  refusing  to  issue  process  he  acted  arbitrarily   and  Chowbmy. 
without   any  good  or  sufficient  reason.     The    arbitrary  exercise 
of  discretion  does  not  necessarily  amo\mt  to  actb^  without  jurisdic- 
tion so    as    to    justify  this  Court  in   interfering  in  all    cases 
where  discretion  has  been  arbitrarily  exercised.     Where,  however, 
the  refusal   of  a  Magistrate  to  assist  one   of    the  parties  to  a 
proceeding  under  Chapter  XII  of  the  Criminal   Procedure   Code 
in  procuring  the  attendance  of  his  witnesses   deprives  that  party* 
as  in  this    case,   of  a  hearing  on   the  only   question   for    the 
determination  of  the  Court,  and  so  amounts  to  a  denial  of  justice, 
we   think  that  the  Magistrate,  in  refusing  process,  acts  without 
jurisdiction.     In  the  case  of  Madhab  Chandra  Tanti  v,  Martin{\) 
it  was    held  by   a    Division  Bench  that    a  Magistrate  in  pro- 
ceedings  under   section    145    of  the  Criminal  Procedure   Code 
acted  without  jurisdiction  in    refusing  to  issue  process  for  the 
attendance  of  the  witnesses  cited  by  the  petitioners  in  that  case. 
In  that   case   also   the   petitioners   were  unable  to  procure  the 
attendance  of  any  of  their  witnesses,   and  their  opponents  were 
consequently  declared,  upon  the  unrebutted  evidence  produced  by 
them,  to  be  in  possession  of  the  land  in  dispute.     The  circum- 
stances of  the  two  cases  are  practically  the  same.      It   may  be 
mentioned  that  a  member  of  this  Bench   was  a  party  to  the 
decision  on  the  case  referred  to. 

Even  if  it  cannot,  in  strictness,  be  said  that  the  Magistrate 
in  the  case  before  us  acted  without  jurisdiction  or  declined 
jurisdiction,  we  consider  that,  having  regard  to  the  view  which  we 
entertain  as  to  the  effect  of  his  action,  the  case  is  one  in  which 
we  ought  to  interfere  in  the  exercise  of  the  general  powers  of 
superintendence  vested  in  this  Court  under  24  and  25  Vict* 
0.  104,  section  15. 

At  the  same  time,  we  are  not  prepared  to  say  that  a  mere 
refusal  to  summon  or  examine  a  particular  witness  or  particular 

(L)  See  aiUer  P-  «»  {note). 
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1902  witnesses  cited  by  a  party  in  proceedings  under  Chapter  XII 
of  the  Criminal  Procedure  Code  is  necessarily  a  ground  for  inter- 
ference by  this  Court.  Each  case  must  be  determined  upon  its 
own  circumstances. 

For  the  reasons  stated,  therefore,  we  set  aside  the  order 
Chowdhby.  complained  of. 

It  must  be  left  to  the  discretion  of  the  Magistrate  to  say 
whether,  having  regard  to  the  existence  or  otherwise  of  circum- 
stanoes  likely  to  lead  to  a  breach  of  the  peace,  the  proceedings 
should  be  dropped,  or  taken  up  again  and  a  reasonable  oppor- 
tunity afforded  to  the  petitioner  to  produce  his  witnesses  with 
the  assistance  of  the  process  of  the  Court,  if  necessary. 

D.  s. 


APPELLATE  CIVIL, 


1900 
Jiihf  81. 


PERCIVAL 

V. 

COLLECTOR    OF   CHITTAQONG.* 


Court'fM— Decree — Memorandum  of  appe€U,  amendment  of -^  Civil  Frocedmre 
Code  {Act  XIV of  1882)  $$.  63,  682^ Court-fees   Act  {VII  of  1870). 

In  tbe  generality  of  cases,  an  Appellate  Court  cannot  pass  a  decree  for  a  larger 
amount  than  that  diumed  in  the  memorandum  of  appeal,  unless,  before  the  judg- 
ment is  pronounced,  an  amendment  of  the  memorandum  of  appeal  ii  allowed, 
and  the  additional  court-fee  paid  in. 

Applications. 

Thrse  applications  arose  out  of  an  appeal  from  original 
decree,  preferred  by  the  plaintifEs,  H.  Percival  and  others. 

There  were  22  references  made  to  the  Civil  Court  under 
B.  18  of  the  Land  Acquisition  Act  by  the  Collector,  and  the 
oases  were  tried  together  by  the  Subordinate  Judge  of  Chittagong. 
The  lands  were  acquired  for  the  Assam-Bengal  Railway.  The  total 

•  Applications  in  appeal  from  Original  Decree  No.  204  of  1897,  against  the 
decree  of  Jadu  Kath  Dass,  Subordinate  Judge  of  Chittagong,  dated  Feb.  22, 1897. 
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amount  of  the  compensation  decreed  by  the  Subordinate  Judge        i9oo 
was  Rs.  21,726-4-10.     The  plaintifb  Nos.   1,  2,  and  5  appealed     pb'I^ai. 
to  the  High  Court,  and  the  appeal  being  valued  »t  Es.  13,000,  *• 

court- fees  were  paid  for  that  amount.  or 

1  he  appeal  was  heard  by  the  High  Court  on  the  20th  July  1 600,  ^='"^«>''^- 
and  the  amoimt  of  the  compensation  was  raised  to  over  Bs.  40,000. 
After  the  judgment  was  delivered,  the  learned  Oovernment 
Pleader  for  the  Collector  of  Chittagong,  who  was  the  defendant- 
respondent  in  the  appeal,  pointed  out  that  the  appeal  had  been 
valued  at  Bs.  13,000  only,  and  that,  under  the  decree  passed  by 
the  High  Court,  the  appellants  would  get  much  more  than  that 
amount.  This  objection  was  not  taken  at  the  hearing;  and  the 
learned  counsel  who  appeared  for  the  appellants  urged  that  if  the 
objection  had  been  taken  at  the  proper  time,  he  would  have  made 
an  application  for  leave  to  amend  the  memorandum  of  appeal,  or 
for  liberty  to  put  in  additional  court-fees.  Thereupon  the  follow- 
ing order  was  passed  by  the  High  Court  :— 

"  Under  the  oircumttances  we  ought  to  allow  the  appellants  le^ve  to  put  in 
■ufficient  coort-fee  to  cover  the  amount  hereby  decreed.  This  order  ia  made  subject 
to  any  application  that  the  Secretary  of  State  in  Cmmcil  may  be  ad  viced  to  make." 

Accordingly,  on  the  23rd  July  1900,  an  application  was  made 
on  behalf  of  the  appellants  for  leave  to  put  in  the  additional 
court-fees ;  and  an  application  was  also  made  on  behalf  of  the 
Government,  praying  that,  in  the  circumstances  of  the  case,  the 
compensation  awarded  by  the  Lower  Court  should  not  be  raised 
beyond  the  amoimt  stated  in  the  memorandum  of  appeal. 

Mr.  Pugh  and  Mr,  Peroival  for  the  appellants. 

Senior  Oovernment  Pleader  {Babu  Ram  Oharan  MUter)  and 
the  Junior  Oovernment  Pleader  (Babu  Srieh  Chunder  Chowdhry)  for 
the  respondent. 

Amas  Au  avd  Bbhtt  JJ.  In  the  Land  Acquisition  j^i^  3x. 
case  (No.  204  of  1897)  we  delivered  our  judgment  on  the 
20ih  of  July  1900.  After  the  judgment  had  been  pronounced, 
Babu  Bam  Charan  Mitter,  the  Covernment  I^^leader,  called  our 
attention  to  the  amount  of  the  claim  stated  in  the  memorandum 
of  appeal.    We  have  no  doubt,  from  what  we  know  of  the  learned 

37 
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1900  gentleman,  that  had  his  attention  been  directed  to  the  amount 

Pbbcival  tli^rein  stated,  he  would  have  brought  it  to  the  notice  of  the 

^'  Court  at  the  earliest    stage.     Apparently  the  matter  did  not 

07  strike  him  or  come  to  his  knowledge  until  judgment  had  been 

Upon  his  mentioning  the  matter,  Mr.  Fugh,  who  appeared  for 
the  appellant,  objected  to  the  question  being  raised  at  that  late 
stage,  for  he  contended  that,  had  his  attention  been  called  to  it  at 
the  hearing,  he  woidd  have  applied  for  leave  to  pay  in  the 
additional  court-fee,  so  as  to  oover  whatever  had  been  found  by 
the  Court  the  claimants  were  entitled  to.  At  the  time  we  were 
under  the  impression  that  leave  might  be  granted  to  the  appellant 
to  put  in  the  extra  court-fees,  and  that  a  formal  application 
to  that  effect  by  the  learned  counsel  for  the  appellant  would 
be  necessary. 

With  regard  to  the  objection  urged  by  the  learned  Govern- 
ment Pleader,  we  directed  that  the  objection  should  be  made 
formally  by  a  petition,  and  accordingly  on  the  23rd  July  an 
application  was  made  on  behalf  of  the  appellants  for  leave  to 
put  in  the  extra  court«fee/and  at  the  same  time  a  petition  was 
presented  on  behalf  of  the  Government,  stating  that,  inasmuch  as 
in  the  memorandum  of  appeal,  the  appellants  have  chosen  to  put 
the  amount  of  the  claim  at  Bs.  13,000,  the  Court  should  not 
enhance  the  award  made  by  the  Subordinate  Judge  to  an  amouat 
beyond  that  stated  in  the  memorandum  of  appeal. 

Upon  the  question  of  valuation,  our  attention  was  drawn  to 
the  various  sections  of  the  Court-fees  Act,  and  in  an  ancillary 
manner,  to  some  of  the  provisions  of  the  Civil  Procedure  Code, 
but  reliance  was  chiefly  placed  on  the  provisions  of  the  Couit-fees 
Act. 

It  appears  to  us  that  the  controversy  which  has  arisen,  in 
consequence  of  the  mistake,  or  otherwise,  on  the  part  of  the 
appellants,  and  owing  to  the  objection  taken  by  the  learned 
Government  Pleader,  after  the  pronouncement  of  the  judgment, 
does  not  seem  to  turn  upon  the  question  of  valuation  so  much 
as  upon  the  jurisdiotion  of  the  Court  to  allow  the  appellant 
to  amend  the  memorandum  of  appeal,  or,  in  other  words,  to 
allow  the  award  to  be  raised  beyond  the  amount  stated  in  the 
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memorandam  of  appeal  as  the  amount  in  respaot  of  which  the       1900 
appeal  was  brought.  ^    ^  PE^I^At 

It  is  qnite  clear  that  in  the  majority  of  cases,  the  plaintifE         ^' 
is  bound  bj  the  atiount  of  the  claim  which  he  puts  forward  in        op 
his  plaint,  excepting  in  certain  eases  provided  for  by  the  Statutes ;  Chittagong. 
for  exfunple,  as  regards  claims  for  mesne  profits.     The  Court  has 
so  power  to  make  a  decree  in  favour  of  the  plaintifE  beyond  the 
amount  of  ihe  claim  stated  in  the  plaint. 

We  may  take  one  instance  as  an  illustration.  A  suit  is 
brought  upon  a  balance  of  accounts,  and  the  plaintiff,  instead  of 
daiming  whatever  may  be  found  due  upon  the  taking  of  accounts, 
stated  a  specific  sum  as  the  amount  claimed.  It  does  not  seem 
to  us  that  the  Court  would  be  entitled,  without  an  amendment 
of  the  plaint,  to  award  a  decree  for  more  than  what  is  claimed. 
Section  53,  Code  of  Civil  Procedure,  gives  the  Court  the  power 
of  allowing  the  plaint  to  be  amended  at  any  time  before  judg* 
ment,  upon  such  terms  as  to  the  payment  of  costs  as  the  Court 
may  think  fit,  so  that  the  power  of  allowing  the  amendment 
is  restricted  to  the  time  before  judgment  is  delivered,  and  it 
would  be  open  to  the  plaintiff,  in  the  event  of  his  stating  the 
amount  of  his  daim  by  inadvertence,  or  if  he  has  not  chosen 
to  proceed  upon  the  basis  of  the  taking  of  the  accounts 
to  ask  for  amendment  at  any  time  before  the  judgment  is 
pronounced ;  but  under  the  Code,  the  plaintiff  is  not  allowed  the 
amendment  after  judgment.  By  section  682,  Code  of  Civil 
Procedure,  the  provisions  of  the  Code  relating  to  suits  are  made 
applicable  to  appeals,  and  the  question  for  consideration  is  whether 
the  principle  applicable  to  the  amount  of  claim  mentioned  in  the 
plaint  is  also  applicable  to  the  amount  of  claim  stated  in  the 
memorandum  of  appeaL  It  is  of  course  open  to  the  appellant  to 
appeal  for  the  whole  amount  disallowed  by  the  Court  below  or 
only  in  respect  of  a  part  thereof.  He  must  choose  his  own  course. 
It  is  not  the  duty  of  the  respondent  to  bring  to  the  notice  of  the 
appellant  any  omission  or  inadvertence  on  his  part ;  and  the 
Courts,  in  the  generality  of  caaes,  except  in  cases  of  mesne  profits 
and  the  like,  which  are  regulated  by  Statutes,  cannot  pass  a  decree 
for  a  larger  amount  than  that  stated  in  the  memorandum  of  appeal, 
and  in  respect  of  which  the  appeal  is  actually  brought.   Suppose,  for 
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19<^       instanoe,  a  plaintiff  brings  a  suit  for  Bs.  50,000  in  the  Oonrt  below 

Pbboital    and  obtains  a  decree  for  Es.  30,000,  the  claim  for  Bs.  20,000  being 

CotLECTOB  disallowed.    For  some  reason  or  other,  the  plaintiff  appeab  for 

^'         Bs.  10,000.    There  is  nothing  to  show  that  unless  an  amendment 
Chittagovg. 

is  allowed  before  judgment  is  pronounced,  the  Court  could  in 

appeal  decree  anything  more  than  the  amount  for  which  the 

appeal  is  brought. 

In  this  particular  case,  no  doubt  the  appellants  contended  upon 
various  facts,  which  we  found  partly  to  be  weU  founded,  for  a 
considerable  sum  of  money  far  in  excess  of  that  awarded  by  the 
Subordinate  Jadge  and  stated  in  the  memorandum  of  appeal » 
and  upon  a  consideration  of  those  facts,  we  are  of  opinion  that 
they  were  entitled  to  somewhere  like  Bs.  40,000. 

We  regret  that  the  attention  of  the  Court  was  not  called  to 
this  circumstance  until  after  the  pronouncement  of  the  judgment. 
It  should  have  been  done  during  the  course  of  the  hearing,  because 
it  might  have  had  some  bearing  upon  some  parts  of  the  case ; 
but  so  far  as  this  is  concerned  the  respondent  owns  no  duty  to  the 
appellants,  but  to  the  Court. 

As  the  appellants  made  no  application  to  us  before  the  judgment 
was  pronounced,  we  think  we  cannot,  after  delivery  of  judgment, 
allow  him  leave  to  amend  his  memorandum  of  appeal,  and 
that  under  the  provisions  of  section  682,  Code  of  Civil  Procedure, 
we  ought  to  restrict  our  award  to  the  amount  stated  in  the 
memorandum  of  appeal,  plus  the  amount  allowed  by  the  Lower 
Court,  and  the  usual  statutory  allowance. 

Under  the  circumstances,  we  make  no  order  as  to  the  costs 
of  these  applications. 

M .  K.  R.  Decree  modified. 
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BENOT  KRISHNA  DEB/  and^si. 

Mindu  Law — Doffobhaga — WUl,  amitruoHon  of^Idol — Bequest  to  Idol  not  in 
exiitenee — Inheritanoe^Stridhan—  Unchastiiy  -^Contanguinitg — SpirituiU 
benefit. 

▲  bequest  to  an  idol  not  ia  existence  at  the  time  of  the  testator's  death 
U  Toid. 

Unchastity  does  not  debar  a  Hindu  woman  from  inheriting  the  etridhan 
property  of  her  female  relatives. 

Qanga  JcsH  t.  Qktuita  (1)  followed.  Itamnath  Tolapattro  y.  Dvrga 
Snndari  Dehi  (2),  Ramananda  y.  Raikiehori  Barmani\Z)  distingnished. 

Under  the  Bengal  School  of  Hindu  law,  Inheritance  depends  on  consanguinity 
so  far  as  the  near  relatives  are  conoemed,  but  in  the  case  of  remoter  relations 
the    law  falls  back  on  the  prindple  of  spiritual   benefit. 

One  Chonder  Kally  Qhose,  a  Hindu  inhabitaat  of  Caloutta, 
died  in  the  month  of  January  1897,  leaving  him  surviving  his  sole 
widow  and  heiress,  Sreemutty  Fatit  Fabani  Dassee.  The  deceased 
left  a  wiU  dated  the  29th  January  1893,  whereby  after  bequeath- 
ing certain  legacies  to  various  persons,  devised  and  bequeathed 
the  residue  of  his  property,  both  real  and  personal,  to  Fatit 
Pabani  Dassee,  and  appointed  her  the  sole  executrix  and  trustee 
of  his  will.  On  the  10th  April  1897,  Fatit  Fabani  obtained 
probate  of  the  will. 

A  year  later,  on  the  16th  April  1898,  Fatit  Fabani  died  child- 
less leaving  her  surviving,  her  mother,  Nogendra-Nandini 
Dassee  the  plaintiff,  and  her  husband's  eldest  brother.  Fatit 
.  Fabani  left  a  will  dated  the  4th  April  1898,  and  appointed  the 
defendant,  Baja  Benoy  Krishna  Deb,  her  sole  executor. 

By  her  will,  after  giving  certain  pecuniary  legacies,  Fatit 
Pabani  directed  that  a  Shiva  Thakur  be  established,  and  dedicated 
•  Original  CiyU  Scut  No.  624  of  1899. 

(1)  (1875)  I.  L.  R.  1  AD.  46.  (2)  (1878)  I.  L.  B.  4  Calc.  630. 

(8)  (1894)  I.  L.  R.  22  Calc.  847. 
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certain  property  for  the  benefit  of  that  idol;  and  she  further 
directed  that  if  there  be  any  surplus  of  the  dedicated  funds,  such 
money  should  be  accumulated  and  set  apart  for  the  feeding 
of  the  poor. 

On  the  27th  May  1898  the  defendant,  Benoy  Krishna,  proved 
the  will  of  Patit  Pabani  Dassee,  and  on  the  6th  July  1898  obtcdned 
probate  thereof.  The  plaintiff  then  instituted  this  suit  for 
construction  of  the  will  of  Patit  Pabani  for  administration  of 
her  estate,  and  to  have  her  rights  and  the  rights  of  the  defendant 
ascertained  and  declared,  and  for  a  declaration  that  the  deceased 
died  intestate  with  regard  to  the  greater  part  of  her  property. 

The  defendant  in  his  written  statement  alleged  that  the 
plaintiff  was  unchaste,  and  that  she  had  an  illegitimate  son  ;  and 
left  it  for  the  Court  to  determine  whether  the  plaintiff  was  under 
the  circumstances  entitled  to  succeed  to  the  property  of  the  testatrix 
as  her  heiress ;  and  that  one  Prosonno  Kally  Q-hosh,  the  elder 
brother  of  the  testatrix's  husband,  was  the  next  heir  in  default 
of  the  pltdntiff.  The  defendant  denied  the  charges  of  mal- 
administration of  the  property  of  the  testatrix,  and  contended 
that  the  dispositions  in  the  will  were  valid. 

Two  preliminary  points  were  raised  at  the  hearing : — 

(a)  Whether  there  was  an  intestacy  under  the  will,  the  gift 
being  to  an  idol  not  in  existence  at  the  time  of  the  testator's 
death :  and 

(b)  Whether  unohastity  on  the  part  of  a  Hindu  mother 
was  a  bar  to  the  inheritance  of  stridhan  property  of  her 
daughter. 


Mr.  Ohakravarti  {Mr.  J.  O.  Woodroffe  with  him)  for  the 
plaintiff.  A  disposition  in  favour  of  a  thikur  or  idol  to  be 
established  is  bad.  When  an  idol  is  not  in  existence  any  gift  to  it 
cannot  be  a  valid  gift :  see  Upendra  Lai  Boral  v.  Hem  Chunder 
Boral  (1),  and  Rojomoyee  Dassee  v.  Troylukho  Mohmey  Dassee  (2). 

In  the  case  of  an  intestacy  the  competition  can  only  be  among 
the  brother,  father,  mother  and  husband,  but  they,  except  the 
mother,  being  dead,  the  property  goes  to  the  mother :  see  Shama 
Charan's    Vyamstha  Darpana,  p.  262.    It  is,  however,  alleged  by 

(1)  (1897)  I.  L.  K.  25  Calc.  405.  (2)  (X901)  I.  L.  R.  29  Calc.  260. 
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the  time  of  the  death  of  her  daughter,  and  cannot  therefore  NoobndbA' 
inherit  the  stridhan  property  of  her  daughter.  I  contend  that 
on  the  existing  authorities  she  can  inherit.  In  the  case 
of  dridhan  property  the  childless  widow  is  preferred  to  all 
others.  XTnohastiiy  is  no  bar  to  aoquiring  stridhan  property; 
see  MussankU  Oanga  Jati  v.  Qha9ita{X)y  which  was  approved 
of  by  Sale  J.  in  the  case  of  Tooisee  Daaa  Seal  v.  Luchhymoney 
Da88ee{2).  According  to  the  Dayabhaga  school  of  Hindu 
Law,  by  which  this  case  is  governed,  inheritance  to  stridhan  prop- 
erty is  deterinined  by  consanguinity  on  the  part  of  the  recip- 
ient, and  not  on  the  doctrine  of  spiritual  benefit :  see  Mayne's 
Hindu  ^Law  (6th  Edition),  page  875,  and  the  case  of  8arna 
Moyee  Bewi  v.  Secret  Try  of  State  for  India{3)  and  Advyapa  v. 
Budrava{i). 

Mr.  S.  Bonnerjee  {Mr,  Slah%  with  him)  for  the  defendant. 
The  case  of  Upjndra  Lil  Boral  v.  ffem  Chandra  Boral{S)  referred 
to  by  the  other  side  is  distinguishable  from  the  present  case.  The 
will  bequeathes  no  property  to  the  idol,  though  it  is  true  an  idol 
is  to  be  established  in  the  temple.  The  case  of  Eojomoyee  Bosses 
V.  Troyluckho  Mohincy  Bassee{6)  is  similar  in  every  respect  to  the 
present  case.  Clause  17  of  the  will  directs  that  the  surplus 
of  the  testator  *s  estate  is  to  be  employed  for  the  keeping  up  of 
the  temple  directed  to  be  built ;  this  is  a  valid  bequest,  not  being  a 
bequest  to  an  idol.  There  is  an  express  direction  in  the  will  for 
the  establishment  of  a  temple,  but  no  actual  gift  to  an  idol.  I 
submit,  therefore,  that  full  effect  can  be  given  to  the  terms  of 
the  will. 

Mr.  Sinha  (on  the  same  side).  The  question  is,  how  far 
uuohastity  is  or  is  not  a  bar  to  succession  to  stridhan  property. 
As  to  succession  from  males,  not  only  does  an  unchaste  wife 
become  unable  to  inherit,  but  an  unchaste  daughter  and  an 
unchaste  mother  cannot  inherit :  see  Ramnath  Tolapattro  v. 
Burga  Sundari  Bebi  (7). 

(1)  (1875)  I.  L.  R.  1  All.  46.  (4)  (1879)  I.  L.  R.  4  Bom.  104. 

(2)  (1900)  4  C.  W.  K.  7i3.  (5)  (1897)  I.  L.  R.  25  Calc.  405, 

(3)  (1897)  I.  L.  R.  25  Calc.  254.  (6)  (1901)  I.  L.  R.  29Calc.  260, 

(7)  (1878)  I.  L.   R.  4  Calc.  550. 
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The  doctrine  of  spiiitual  benefit  does  not  enter  into  the  ques- 
tion f  stridhan  property:  Ramananda  y.  JtaikUhori  Barmani(\). 
SueoesBion  to  stridhan  property  in  Allahabad  is  different  from 
that  in  Bengal,  and  therefore  the  case  of  Oanga  Jati  v.  Ohasita{2) 
does  not  apply  here.  If  a  woman  cannot  inherit  through  her 
eon  and  father,  can  she  inherit  through  her  daughter  ?  I  submit 
she  cannot.    See  Mayne's  Hindu  Law  (6th  Edition),  page  878. 

If  a  degraded  woman  dies  leaving  property,  the  daughter 
does  not  inherit  unless  in  a  degraded  position :  see  In  the  goods  qf 
Kamineymoney  Beu;ah{3)  and  Sarna  Moyee  Bewa  v.  Secretary  of 
State  for  India  (4)  So  far  as  this  Court  is  oonoemed,  the  oases 
are  uniform.  As  to  the  construction  of  the  will,  the  testatrix 
intended  that  a  thakur  should  be  established  in  a  temple.  A 
temple  is  not  inseparable  from  a  thakur.  Before  the  case  of  Tagors 
V.  Tagore{b)  no  one  ever  imagined  that  there  was  such  a  rale 
as  a  gift  to  an  unborn  person  being  invalid.  For  the  extension  of 
that  rule  to  the  deity,  there  is  no  authority  in  Hindu  law. 

Mr.  Chakravarti  in  reply.  There  is  no  question  of  degradation, 
for  the  mother  is  not  a  prostitute.  The  cckses  referred  to  by  the 
other  side  are  those  in  which  prostitutes  are  parties.  TJnohastity 
is  no  bar  to  inheriting  stridhan  :  Banerjee's  Hindu  Law  (2nd  Edi- 
tion), page  344.  Mr.  Justice  Bannerjee  in  the  case  of  Sarna 
Moyee  Bewa  v.  Secretary  q/  State  for  India{6)  goes  further  and 
holds  that  even  in  the  case  of  a  prostitute,  the  ordinary  EEindu 
law  of  succession  applies.  The  cases  cited  by  the  other  side  are 
all  cases  of  inheriting  from  males.  No  Bengal  authority  has 
been  cited,  or  can  be  cited,  against  my  contention. 


Cur,  adv,  vult. 


Aug.  28.  Stbvkbv  J*    In  this  case  I  have  to  decide  upon  the  con- 

struction of  the  will  of  Sreemutty  Fatit  Fabani  Dasseo,  a  will  of 
which  the  defendant  obtained  probate  as  executor  in  July  1898. 
Two  preliminary  points  have  been  taken  before  me. 


(1)  (1894)  I.  L.  R.  22  Calc.  347,  854. 

(2)  a875)  I.  L.  B.  1  All.  46. 
(8)  (1894)  I.  L.  R.  21  Calc.  697- 


(4)  (1897)  I.  L.  R.  26  Calc.  254. 

(5)  (1872)  9.  B.  L.  R.877. 

(C)  (1897)  I.  L.  R.  25  Calc  254. 


Digitized  by 


Google 


VOL    XXX.] 


CALCirTTA  SERIES 


625 


It  is  admitted  that  the  property  affected  by  the  will  is  atrtdhan 
property,  and  that  the  plaintiff  in  oase  of  intestacy  is  the  heiress 
of  the  testatrix  as  her  mother. 

In  the  first  place,  I  have  to  decide  whether  there  is  an  intes- 
tacy under  the  will.  In  the  next,  whether,  supposing  there  is 
unchastity  on  the  part  of  the  mother,  such  unchastity  debars  her 
from  inheriting. 

The  unchastity  is  not  admitted  and  no  evidence  is  given  in 
relation  to  it ;  but  if  I  decide  in  favour  of  an  intestacy,  and  if  I 
decide  that  unchastity  is  in  this  case  no  bar  to  inheritance,  the 
oase  need  go  no  further. 

The  clauses  of  the  will  as  to  which  it  is  alleged  that 
there  is  intestacy  are  numbers  4,  5,  and  6.  By  clause  4  it 
is  directed  thit  ''if  any  spot  close  to  the  place  where  the 
funeral  rites  of  my  deceased  husband  were  performed  and  the 
place  where  his  remains  were  cremated  can  be  purchased  from 
the  Municipality  or  from  any  other  person,  then  a  Shiva 
Mandir  (temple  of  Shiva)  and  two  small  rooms  attached  there- 
to shall  be  built  on  that  spot.  Rupees  4,000  in  all  (shall)  be  spent 
for  this  (purpose).  This  is  my  desire.  If  the  spot  aforesaid  be  not 
available,  then  i\dsma'idir  shall  be  erected  at  Ishwar  Kashidham. 
A  Shiva  Thakur  shall  be  established  under  the  name  of  Chandra 
Nath  in  that  mandir.*^ 

By  clause  5  certain  property  is  dedicated  for  the  benefit 
of  the  said  Shiva  Thakur^  and  at  the  end  of  that  clause  it  is 
added,  ''  a  Brahmin  and  atithi  (guest)  shoidd  be  entertained 
and  fed  from  the  said  money." 

By  clause  6  it  is  provided  that  if  there  is  any  surplus  of  the 
dedicated  funds  after  the  performance  of  the  bequests  to  which 
I  have  referred,  then  the  said  money  being  accumulated,  there 
should  be  feasting  of  beggars  and  Brahmins  according  to  means 
on  the  anniversaries  of  her  husband's  death. 

It  is  admitted  that,  according  to  well-known  law,  the  bequest 
to  the  ihakuKy  which  was  not  instituted  at  the  time  of  the 
testatrix's  death,  is  void. 

It  is  suggested,  however,  that  the  bequest  is  good  so  far 
as  it  refers  to  the  building  of  the  temple  and  to  the  other 
objects. 
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Reading  these  dauses  together  and  oonsideriiig  the  testatrix's 
intention,  and  hooking  to  the  practical  effects  which  saoh  a  read- 
ing of  the  will  would  produce,  I  cannot  i^ee  with  this  conten- 
tion, as  the  institution  of  the  thakur  is  plainly  the  essential 
bequest  to  which  the  others  are  only  ancillary.  When  it  fails  they 
fail  too: 

I  therefore  hold  that  there  is  an  intestacy  under  the  clauses 

in  question. 

I  may  perhaps  add  that  by  clause  15  of  the  will  Rs.  2,000  are 
left  to  the  testatrix's  mother,  and  by  clause  17  it  provided  that  her 
heirs  are  to  have  no  title  to  the  surplus  of  the  dedicated  money 
after  payment  of  the  expenses  of  the  temple. 

It  remains  to  be  considered  what  is  the  effect  of  the  alleged 
unchastity  of  the  mother. 

In  the  first  place,  it  appears  that  this  unchastity  has  not  the 
same  legal  effect  as  prostitution,  which  produces  degradation 
and  outcasting. 

The  difference  between  the  two  seems  to  be  marked  in  the 
cases  decided,  on  the  one  hand,  Ramnath  Tolapattro  v,  Lurga 
Sundari  Debi{l)  and  Ramananda  v.  Bai  Kishofi  Barmam  (2), 
and  on  the  other  In  the  goods  of  Kamineymoney  Bewah  (3). 

The  exact  form  of  the  alleged  unchastity  in  the  present  case 
has  not  been  gone  into ;  but  it  is  admitted  that  it  does  not 
amount  to  prostitution. 

Under  these  circumstances  I  think  this  case  is  governed  by 
the  case  decided  in  Mussammai  OangaJati  y.  Ohaaiia  (4)  sum- 
marised by  Mr.  Justice  Banerjee  in  his  work  on  the  Hindu  Law 
of  Marriage  and  Stridhan  at  page  344  as  follows :  - 

*'It  was  held  that  unchastity  will  not  disqualify  a  woman 
from  inheriting  the  stridhan  of  her  female  relatives." 

It  is  unnecessary  that  I  should  quote  further  from  the 
judgment  to  support  this  summary.  I  may  point  out  that  this 
account  of  the  law  is  consistent  with  the  cases  which  were  cited 
before  me.  In  Ramnath  Tolapattro  v.  Durga  Sundari  Debi{5) 
and  Ramananda  v.  Rai  Kihhori  Barmani{6)  the    question  was 

(1)  (1878)  I.  L.  R.  4  Calc.  550.  (4)  (1875)  I.  L.  R.  1  AU.  46. 

(2)  (1894)  I.  L,  H.  22  Calc.  347. 

(3)  (1894)  I.  L.  R.  21  Calc.  697. 


(5)  (1878)  I.  L.  R.  4  Calc.  560. 

(6)  (1894)  I.  L.  R.  22  Calc.  347. 
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one  of  inheritance  from    a    male    and  not  of    stridhan  prop-        1902 
erty. 

A  further  point,  however,  arises  in  the  judgment  in  the 
Allahabad  ca8e(l).  It  is  suggested  in  the  judgment  of  Mr. 
Justice  Oldfield  that  the  right  of  succession  to  stridhan  is 
intimately  connected  in  Bengal  with  the  principle  that 
inheritance  depends  upon  spiritual  ben^t  to  bo  conferred  upon 
ancestors,  and  that  the  capacity  to  confer  such  benefit  is  lost  by 
unchastityi  though  a  later  passage  seems  to  limit  this  extension 
of  that  principle,  at  all  events,  as  far  as  the  present  case  is 
concerned. 

This  matter  seems  to  be  explained  by  certain  passages  in  the 
Dayabhaga  to  which  my  attention  has  been  drawn,  and  which 
seem  to  show  that  the  question  of  spiritual  benefit  does  not  apply 
in  the  present  case.  By  paragraph  29,  Chapter  4,  section  3,  prop* 
erty  goes  first  to  the  whole  brothers,  then  to  the  mother,  then 
to  the  father,  and  then  to  the  husband. 

By  paragraph  31  various  persons,  whom  I  need  not  name, 
on  failure  of  heirs  down  to  the  husband  are  said  to  be  similar 
to  mothers,  and  section  3r  providei  for  the  inheritance  of  per*^ 
sons  who  claim  through  such  mother.  Such  inheritance,  it 
appears,  depends  on  t)ie  principle  of  spiritual  benefit. 

The  conclusion  would  seem  to  be  that  the  characteristic  doc* 
trine  of  the  Bengal  Law  is  that,  as  far  as  the  near  relatives  are 
concerned^  inheritance  depends  on  consanguinity ;  but  in  the  ease 
of  remoter  relations  the  law  falls  back  on  the  principle  of  spiri- 
tual benefit. 

Under  these  circumstances,  it  is  plain  that  the  doctrine  of 
spiritual  benefit  does  noi  apply  in  the  present  ease.  The  alleged 
uncha^tity  of  the  mother  therefore  discloses  no.  bar  to  her  inheri- 
tance. 

Judgment  for  plaintiff. 


Attorney  for  the  plaintiff :  P*  N.  Sen. 
Attorneys  for  the  defendant :  Morgan  8f  Co. 

R.  o.  M. 

(1)  (1876)  I.  L.  R.  1  AU.  40. 
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HAEI  PEOSAD  S001i.» 

Practiee^Frobaie,  applieation  io  recall-^  CiiaHon^Proof  qf  wUl-^Oewuine'' 

nest  ojwill. 

On  an  application  by  a  Hindu  widow  for  an  order  that  the  probate  obtained  by 
her  husband's  brother  of  a  will  alleged  to  have  been  made  by  her  husband  be 
recalled,  she  not  receiving  any  intimation  of  the  application  for  probate;  and  that 
the  will  be  proved  in  her  presence  : — 

Held,  that  such  an  application  ought  to  be  granted,  and  that  the  probate  of  the 
will  must  be  recalled  and  kept  in  the  record  until  the  case  is  decided. 

Appeal  by  the  petitioner,    Elokeshi  Dassi,  from  an  order 
of  Amebb  Alt  J. 

One  Jugannath  Frosad  Soor,  an  inliabitant  of  GaLontta, 
and  governed  by  the  Bengal  school  of  Hinda  law,  died 
without  issue  on  the  25th  July  1901,  leaving  him  surviving  his 
sole  widow  Elokeshi  Dassi,  and  his  brother  Hari  Prosad  Soor. 
Some  time  after,  in  the  month  of  January  1902,  Elokeshi  heard 
for  the  first  time  that  a  will  had  been  propounded  by  the  said 
Hari  Prosad  Soor,  purporting  to  have  been  executed  by  her 
deceased  husband,  and  that  probate  had  already  been  obtained 
thereof  from  the  High  Court  in  her  absence.  Whereupon  Elokeshi 
filed  a  petition, on  the  26th  April  1902,  stating  tjie  above  facts, 
and  praying  for  an  order  that  the  probate  of  the  alleged  will 
granted  to  Hari  Prosad  Soor  be  recalled  and  revoked,  and  that 
tiie  will  be  proved  in  her  presence.  This  application  came  on 
for  hearing  before  Ameeb  Axi  J.  who  in  his  judgment  dated  the 
20th  June  1902,  after  going  into  the  question  of  the  genuineness 
of  the  will,  dismissed  the  application,  observing  as  follows  :— 

'<In  this  Court,  when  an  appUcation  is  made  for  probate  of  a  wiU  which  is  in 
accordance  with  the  law  and  is  supported  by  affidavits  of  the  attesting  witnesses, 

•  Appeal  from  Original  Order  No.  24  of  1902, 

AppeUiUe  Senoh  t  Sir  Francis  W.  Maclean  x*o.i.B.,  Chief  Justice^  Mr.  Justice 
BiU  and  Mr.  Justice  Stevens. 
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it  haf  not  been  the  practice,  excepting  under  apedal  circnmttancef ,  to  inne  citations. 
Ordinarily  the  will  it  allowed  to  be  proved  in  what  ia  called  common  form,  leav- 
ing it  to  any  person,  who  has  had  no  notice  of  the  application,  to  apply  to  have  the 
grant  revoked.  If  the  Court  is  satisfied  that  there  is  any  just  cause,  it  calls  upon 
the  propounder  to  prove  the  will  in  solemn  form.  The  sufficiency  of  the  caase  is 
dealt  with  usually  upon  affidavits." 

From  ibis  judgment  and  order  Elokeshi  appealed. 

JUr.  Sinha  (Mr.  B.  C  Mitter  with  him)  for  the  appellant. 
When  probate  of  a  will  is  obtained  in  common  form  without 
notioe  to  the  widow,  she  has  a  right  to  have  the  will  proved  in 
solemn  form.  No  distinction  can  be  made  between  the  case  ci 
Waiter  Rebelh  y.  Maria  Reb€lls{\)  and  the  present  case.  The 
widow  is  entitled  to  have  citation  served  on  her,  and  if  that  had 
been  done  she  could  have  entered  a  caveat. 

The  Lower  Oourt  could  not  exercise  any  discretion  in  a  case 
like  this,  inasmuch  as  Hari  Prosad  Soor,  who  applied  for 
probate,  had  not  stated  in  his  petition  the  existence  of  the  widow. 

The  case  of  Kimona  Soondury  Dassee  v.  Hurro  Loll  Shaha  (2) 
(Jeals  with  this  question.  The  appellant  is  the  heiress  of  her  late 
husband ;  and  in  the  case  of  a  will  practically  disinheriting  the 
heir,  I  submit  special  citation  should  be  issued  to  all  interested 
parties:  KomoUochun  Dutt  v.  Nih^ttun  Mundle{3)  and  Diniarini 
Ddbi  V.  Doiho  Chund?r  Roy{^). 

The  law  in  this  country  under  the  Probate  and  Administration 
Act  is  the  same  as  in  England,  and  persons  who  are  next  of  heir 
or  heirs  at  law,  can  come  in  and  have  the  will  proved  in  solemn 
form :  see  Williams  on  Executors,  p.  370,  and  BtU\,  Arm8trong{b). 
Even  persons  who  take  under  a  will  can,  if  not  cited,  come  in  and 
have  the  will  proved  in  solemn  form.  The  Lower  Oourt  was 
not  justified  in  goiug  into  the  question  of  the  genuineness  of  this 
will  on  the  affidavit  of  the  petitioner  for  probate,  and  I  submit 
the  order  of  the  Lower  Court  is  not  correct. 

JUr.  Dunne  {Mr,  Avetoom  with  him)  for  the  respondent.  On 
applications  for  probate  citations  are  not  issued.  That  is  the 
practice  on  the  Original  Side.  Power  is  given  under  section  69  of 
the  Probate  and  Administration  Act,  but  that  is  discretionary. 

(1)  (1897)  2  C.  W.  N.  100.  (8)  (1878)  I.  L.  R.  4  Calc.  860. 

(2)  (X882)  I.  L.  R.  8  Calc.  570.  (4)  (1882)  I.  L.  R.  8  Calc.  880. 

(6)  (1822)  1  Add.  365. 


1908 


SionsHZ 
Dassx 

HiJU 
Pbosao 

SOOB. 


Digitized  by 


Google 


530  CALCUTTA    SERIES.  tVOh.  XXX. 

1908       The  question  here  is  whether  there  is  just  cause  shown.    Section  62 
Elomski  provides  what  is  to  be  included  in  a  petition,  and  there  it  is  not 

Dassi       stated  that  the  representatives  of  the  deceased  should  be  mentioned. 

Hasi       a  petitioner  for  probate  never  has  to  state  the  heirs  of  the  testator 

sSxR.^  as  in  a  petition  for  administration.  That  being  so,  there  is  no 
ground  for  suggesting  that  there  was  a  defect  in  substance  in  the 
order  passed  by  the  Court  below.  If  tiie  Court  held  that  the 
relatives  of  the  deceased  ought  to  be  named  in  a  petition  for  pro- 
bate, then  it  would  alter  the  practice  on  the  Original  Side,  and  that 
would  have  to  be  added  to  s.  62  of  the  Probate  and  Adminis- 
tration Act.  The  fact  that  the  widow  was  not  served  with  a 
citation  does  not  show  a  defect  at  all  under  s.  50  of  that  Act. 

The  cases  cited  by  the  other  side  are  all  mof  ussil  cases,  and 
the  praotioe  there  does  not  prevent  a  citation  from  being  issued  to 
the  interested  parties.  I  submit  the  order  of  the  lower  Court 
should  stAnd. 

jMr.  Sinha  in  rejdy.  The  practice  as  to  citation  is  the  same 
in  the  mof  ussil  as  on  the  Original  Side  of  the  High  Court,  and  1 
refer  to  the  ease  of  Amrita  Lai  MuUkk{l)  on  this  point.  The 
question  of  the  genuineness  of  the  will  cannot  be  tried  on 
affidavits.  The  Court  could  not,  upon  mere  affidavits,  hold 
whether  a  will  was  forged  or  not.  I  submit  I  can  contest  it,  and 
that  it  must  be  done  on  evidence. 

ytt^^i^^m^-m  C. J.    This  appeal  must  succeed. 

It  is  an  Implication  by  the  widow  of  her  deceased  husband  for 
an  order  that  probate  of  the  alleged  will,  which  was  granted  by 
the  Court  below  to  the  respondent,  be  recalled,  and  that  it  may  be 
ordered  that  the  said  alleged  will  be  proved  in  the  presence  of  the 
petitioner. 

The  facts  are  as  follows  ;— 

Assuming  there  is  no  will,  the  appellant  is  the  heiress  of  her 
late  husband.  The  respondent  sets  up  a  will  of  which  there  were 
four  or  five  executors:  he  alone  proved  the  will,  and  in  the 
application  for  probate,  the  present  appellant  was  not  cited,  and 
apparently  knew  nothing  whatever  about  it,  until  after  probate 
was   granted.    She  says,  rightly  or  wrongly, — I  do   not  enter 

(1)  (1900)  I.  L.  R.  27  Calc.  850. 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA    8ERIB9. 


631 


into  that, — that  the  will  is  not  a  genuine  will,  and  all  she  asks  is 
that  she  should  have  an  opportunity  of  showing  that  it  is  not  a 
genuine  wUl.    That  argument  ought  to  prevail. 

Assuming  that  what  she  states  in  her  petition  is  oorreot, — 
and  her  story  is  supported  by  evidenoe  on  affidavit,  though 
denied  by  the  other  side, — she  makes  out  at  any  rate  a  primd 
facie  ease  for  enquiry.  In  making  this  observation  I  do  not 
desire  to  be  understood  as  expressing  any  opinion,  one  way  or 
the  other,  as  to  the  genuineness  of  the  will  in  dispute.  She  was 
not  cited,  and  she  substantiated  a  case  for  having  the  probate 
x>i  the  will  recalled,  and  of  having  an  opportunity  given  her 
of  showing  that  the  will  is  not  a  genuine  one. 

If  I  may  say  so,  with  respect,  the  error  into  which  the 
learned  Judge  in  the  Oourt  below  seems  to  me  to  have  fallen 
is  that  on  this  appUoation,  he  has  decided  the  question  as  to 
the  genuineness  of  the  will.    This  was  premature. 

The  application  was  cooe  asking  in  effect  only  that  the  will 
be  proved  in  the  applicant's  presence,  and  this  ought  to  be  done, 
en  evidence  given,  in  the  way  usual  in  probate  casee^  and  not 
on  this  application. 

On  these  grounds,  the  appeal  must  succeed  with  costs,  and 
the  probate  granted  must  be  recalled  and  kept  in  the  record 
of  this  Court  imtil  the  case  is  decided. 
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Bzub   J«    I  am  of  the  same  opinion. 

Stbtxm  J-    I  am  also  of  the  same  opinion. 

Appeal  allowed. 
Attorney  for  the  appellant :    Atul  Ckunder  Ghose. 
Attorney  for  the  respondent :    JT.  C,  Ghose. 

B.  G.  M.' 
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1908  ABDUL   HAEIM 

March  81.  V. 

LATIFUNNESSA  KHATUN.* 

Limiiaium — RtgUtration — 8mU  to  en^wee  re^Uiration — Limiiaiion  Act  (XV  ^ 
1877)  ft.  6, 14 — Period  of  LimUaHon,  eompuiaiion  of—RegutnUum  Aoi  (JIT 
qf  1877)  f .  77. 

An  executant  of  a  document  not  admitting  execntioa,  the  Sub-RejiBtnr 
refused  to  register  it.  There  was  an  appeal  to  the  Ri^strar,  who  also  refused  to 
register.  Within  thirty  days  of  the  dismissal  of  the  appeal,  an  application  for 
review  was  filed  to  the  Kegbtrar,  which  was  also  dismissed.  On  a  suit  brought  in 
the  Civil  Court  to  enforce  the  registration  of  the  document,  after  the  dismissal  of 
the  said  application  for  review : — 

Seld,  that  s.  14  of  the  Limitation  Act  had  no  application  to  the  present  case  ; 
and  thatthe  suit  not  having  been  brought  within  thirty  days  from  the  date  of 
the  dismissal  of  the  appeal  by  the  Registrar,  it  was  barred  by  limitation. 

Nogendra  Nmth  MuUiek  v.  Maihura  Mohun  Parhi{l)  followed  in  principle ; 
Vewamma  v.  Ahhiahip),  Oirija  Naih  Boy  y.  Paiani  B%bee(9)  referred  to; 
and  Khettwr  Mohun  Chucherhutty  y.  Dinahatiy   8haka(4i)  discussed. 

Sbcoi^d  Appeal  by  the  plaintifE,  Abdul  Hakim. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiff 
under  s.  77  of  the  Registration  Act  to  obtain  an  order  for  the 
registration  of  a  deed  of  whioh  registration  was  refused  by  the 
JDistxiot  Registrar.  The  plaintiff  applied  for  the  registration  of  a 
deed  of  gift  by  the  legal  heirs  of  a  deceased  Mahomedan  lady  who 
had  executed  the  said  deed.  The  heirs  did  not  appear  to  admit 
execution,  and  the  Sub-Registrar  refused  to  register.  There  was  an 
appeal  to  the  Registrar,  and,  under  s.  76  of  the  Registration  Act, 
but  the  Registrar  also,  on  the  4th  May  1899,  refused  to  register. 

•  Appeal  from  Appellate  Decree  No.  1857  of  1900,  against  the  decree  of 
Qirish  CbunderCUatterjee,  Additional  Subordinate  Judge  of  Dacca,  dated  June  12, 
1900,  affirming  the  decree  of  Harish  Chunder  Sen,  Munsif  of  that  district,  dated 
Nov.  U,  1899. 

(1)  (1891)  I.  L.  R.  18  Calc.  868.  (8)  (1889)  I.  L.  B.  17  Calc.  268. 

(2)  (1894)  I.  L.  B.  18  Mad.  99.  (4)  (1888)  1.  L.  R.  10  CalcJ566. 
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The  plaintiff  then  applied  to  the  Eegistrar  for  a  review,  and  on 
the  dismissal  of  that  application  on  the  24th  Jane  1899,  instituted 
the  present  suit  on  the  20th  July  1899.  The  defence  mainly  was 
that  the  suit  was  barred  by  limitation*  The  Court  of  first 
instance  dismissed  the  plaintiff's  suit,  having  held  that  it  was 
barred  by  limitation.  On  appeal,  the  Additional  Subordinate 
Judge  of  Dacca  affirmed  the  decree  of  the  first  Court. 

Babu  Harendra  Narayan  MUter  for  the  appellant.  The 
question  is  whether  s.  14  of  the  Limitation  Act  has  any  appli- 
cation to  the  present  case.  I  submit  s.  14  of  the  Limitation 
Act  applies,  and  I  am  entitled  to  the  exclusion  of  time  for 
review.  [Maclean  C.J.  How  does  the  review  section  of  the 
Civil  Procedure  Code  apply  ?].  There  is  some  difficulty  about  it. 
[Maclean  C.  J.  If  the  review  section  of  the  Code  does  not  apply, 
I  doubt  very  much  whether  section  14  of  the  Limitation  Act 
applies.]  Even  assuming  that  the  review  section  of  the  Code 
does  not  apply,  but  as  I  was  prosecuting  in  good  faith  the 
proceeding  in  a  Court  which  from  defect  of  jurisdiction  was  unable 
to  entertain  it,  I  am  entitled  to  exclude  the  time.  [Mitra  J. 
How  do  you  get  over  s.  6  of  the  Limitation  Act  P.]  By. 
referring  to  the  case  of  Kketfer  Mokun  Ohuckerbuttif  v.  Dinahctshy 
Shaha{l).  The  Court  balow  was  wrong  in  holding  that  the  suit 
was  barred  because  the  application  for  review  was  not  based  upon 
the  same  cause  of  action.  [Maclean  C.  J.  Your  proper  remedy 
woald  have  been  to  bring  a  suit  within  30  days,  and  not  to  make 
an  application  for  review.]  Section  75  of  the  Registration  Act 
says  that,  for  the  purposes  of  any  enquiry  under  s.  74  of  the 
Act,  the  Registrar  may  summon  and  enforce  the  attendance  of 
witnesses  and  C3mpel  them  to  give  evidence,  as  if  he  were  a  Civil 
Court.  If  it  is  a  Court  for  the  purpose  of  that  enquiry,  all 
the  pro«>^ure  of  the  Civil  Procedure  Code  would  apply,  and 
therefore  an  application  for  review  could  be  entertained  by  the 
Registrar.  See  the  case  of  Reamt  Jlossein  v.  Hadjee  AbdooUah{2) . 
In  the  case  of  Aichayya  v.  Oangayya(S)^  it  has  been  held  that  a 
Registrar  acting  under  the  Registration  Act,  ss.  55, 72 — 75,  is  a  Court 

(1)  (1888)  I.  L.  R.  10  Calc.  266. 

(2)  (1876)  I.  L.  R.  2  Calc.  181 5  L.  R.  8  I.  A.  221. 

(3)  (1892)  I.  L.  R.  15  Mad.  188. 
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for  the  piirpo6Q0  of  b.  195  of  the  Criminal  ProoedttEe  Code. 
That  bemg  bo,  a  Beigirtrar  is  a  Court  for  all  purpoies. 
[Maclean  C.  J.  Does  s.  14  of  the  Liixutation  Act  apply  to 
proceedings  under  the  Bei^tration  Act,  wherein  special  period  of 
limitation  is  provided  for  ?]  Yes,  My  Lord,  on  that  point,  the 
case  of  Kheiler  Mohun  Chucherbutty  v.  Dinaba^hy  8h<;Aa(\)  is  in 
my  favour.  In  the  o^se  of  Veeramma  y.  AbbiaA{2)  oppo9ite  view 
has  been  taken  to  that  of  the  Calcutta  case.  The  case  of  Nf^a^ 
butoolla  V.  Wo%ir  Alt  (3)  supports  my  contention.  The  view 
taken  in  I.  L.  K  10  Calc.  265, 1.  L.  R  8  Calc.  910,  aud  I.  L.  B. 
5  Calc.  314,  has  been  followed  in  the  case  of  Ouracharya  v.  The 
PrtBtdeni  (if  the  Belgaum  Town  MunicipalU%es{4).  No  doubt  in 
the  case  of  Oirija  Nath  Roy  Bahadur  v.  Pafani  Bibee{S)  the  case  of 
Khetter  Mohun  ChuckerbuUy  v.  Dinabashy  8fMha{l)  was  dis- 
cussed and  some  doubt  was  thrown  as  to  the  correctness  of  the 
decision.  The  Full  Bench  case  of  Nagendra  Nath  Muilick  v.  Mathura 
Mohun  ParhiijS)  considered  whether  s.  14  of  the  Limitation  Act 
would  be  applicable  to  suits  for  arrears  of  rent  under  Act  X  of 
1859;  but  this  is  a  case  under  the  Registration  Act,  and  the 
same  principle  does  not  apply. 

Babu  Sarai  Chunder  Basakj  for  the  respondent,  was  not  called 
upon. 


l&AOXJULV  C«  J.  In  this  case  the  appellant  applied  for  the 
regisbration  of  a  certain  deed  of  gift  by  the  legal  heirs  of  a 
deceased  Mahomedan  lady :  the  heirs  did  not  appear  to  admit  execu- 
tion, and  the  Sub-Registrar  refused  to  register.  There  was  an 
appeal,  and  under  section  76  of  the  Registration  Act,  the  Regis- 
trar also  refused  to  register.  That  order  wa9  made  on  the  4th  of 
May  1899.  The  appellant,  as  is  found  by  the  Lower  Court, 
instead  of  coming  to  the  Civil  Court  under  section  77,  within  the 
thirty  days  prescribed  by  that  section,  applied  to  the  Registrar 
for  a  review,  and  on  the  dismissal  of  that  application  on  the 
24th  of  June  1899,  instituted  the  present  suit  oxi  the  20th  of  July 
of- the  same  year. 


(1)  (1883)  I.  L.  R.  10  Calc.  265. 

(2)  (1894)  I.  L.  R.  18  Mad.  99. 

(3)  (1832)  I.  L.  R.  8  Calc.  910. 


(4)  (1884)  I.  L.  R.  8  Bom.  &2C. 

(5)  (1889)  I.  L.  R  17  Calc.  263,  266. 

(6)  (1891)  I.  L.  R.  18  Calc.  368. 
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The  question  is,  fint^  whether  section  14  of  the  Limitation       1908 
*  Act  applies  to  the  present  case,  and  secondly^  if  so,  whether,  having      ^^j^ 
regard  to  the  nature  of  the  application  to  the  Registrar,  the  case      Hakik 
is  within  that  section.  Lattfitw- 

In  my  opinion  the  provisions  of  the  Limitation  Act  do  not    khatuf. 

apply  to  the  present  case.    This  case  u  governed  in  principle  by        

the  Fall  Bench  case  of  Nogendra  Naih  MuUick  v.  Mathura  Itohim  c.J. 
ParhiiXji  which  is  binding  upon  ns.  It  is  true  that  the  decision 
there  was  in  relation  to  another  Act,  and  not  under  the  Begistration 
Act,  but  the  same  principle  applies.  That  case  was  followed  in 
the  case  of  VeerammuY.  -46WaA(2),  where  the  matter  was  thoroughly 
gone  into  in  a  very  careful  judgment  of  that  Court,  find  the 
same  view  was  adopted.  This  decision  is  precisely  in  point, 
because  it  is  in  relation  to  the  Begistration  Act  which  is  now 
under  discussion.  The  same  view  was  in  substance  held  by  a 
Division  Bench  of  this  Court  in  the  case  of  Oirija  Nath  Roy 
B<ihadir  v.  Patani  Bibee{Z).  The  appellant  relies  upon  a  case, 
Kheiter  Mohun  Chuckerbuify  v.  Dln^hashy  Shnha{^)^  but,  with 
every  deference  to  the  Judges  who  decided  that  case,  I  do  not 
think  that  it  can  stand  beside  the  Full  Bench  ca8e(l)  of  this 
Court,  to  which  I  have  referred.  It  is  a  feature  in  that  case  that 
section  6  of  the  Limitation  Act,  which  is  of  the  highest  importance 
in  deciding  this  question,  is  not  even  referred  to  by  either  of 
the  learned  Judges  who  decided  that  ease ;  and  that  case  did  not 
meet  with  the  approval  of  the  Judges  who  decided  the  case  of 
Oirija  Nath  Roy  Bahadur  v.  Paiani  Bibee{3),  It  is  reasonably 
clear  upon  the  authorities  to  which  I  have  referred,  and  in  which 
I  concur,  that  the  Limitation  Act  has  no  application  to  the  present 
case,  and  the  appeal  must  be  dismissed  ^sith  costs. 

IKxTKA  J.    I  concur. 

Appeal  disnmsed. 
s.  c.  o. 

(1)  (1891)  I.  L.  R.  18  Calc.  368.  (3)  (1889)  I.  L.  K.  17  Calc.  263. 

(2)  (1894)  I.  L.  R.  18  Mad.  99.  (4)  (1883)  I.  L.  R.  10  Calc.  265. 
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1903  GOPAL  OHUNDER  MANDAL 


Jan.  8.  P. 

BHOOBUN  MOHUN  CnATTERJEE.* 

4 

Mesne  profits,  assessment  of — Landlord  and  tenant,  combined  position  of-^ 

Costs, 

Whore  the  position  of  the  plaintiif  ii  that  of  Lindlord  aud  tenant  combined^ 
and  the  defendant,  a  sub-tenant,  notwithstanding  a  notice  served  upon  him  under 
s.  167  of  the  Bengal  Tenancy  Act>  withheld  possession  Jrom  the  plaintiff,  the 
uerne  profits  must  be  assessed  on  the  value  of  the  crops  raised  by  the  defendant,  and 
not  upon  the  basis  of  the  rent  which  the  rightful  owner  had  been  realising  from  the 
tenants,  before  dispossession. 

S:cx)ND  Appeal  by  the  defejidants,  Gopal  Chunder  Maadal 
and  another. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiffs 
to  recover  mesne  profits  from  the  defendants,  for  the  yeard  1303 
to  1305  B.S.,  to  the  extent  of  Rs.  601,  for  10  bighas  of  land  from 
which  the  plaintiffs  had  been  kept  out  of  possession  by  the 
wrongful  acts  of  the  defendants.  The  defence  was  that  the  suit 
was  bad  for  defect  of  parties,  and  that  the  amount  claimed  was 
excessive. 

The  Court  of  first  instance  decreed  the  plaintiffs'  suit  in  a 
modified  form.  On  appeal  to  the  Subordinate  Judge  of  24- 
Pergunnahs,  the  decision  of  the  first  Court  was  affirmed.  The 
material  portion  of  the  learned  Subordinate  Judge's  judgment 
was  as  follows  : — 

*'  As  to  the  amount  of  mesne  profits,  I  find  that  the  defendant  was  not  a 
wTong-doer  in  the  sense  in  which  the  word  is  ordinarily  used ;  he  was  a  bond  fide 
tenant,  but  was  evicted  in  a  reg^ar  suit  after  a  notice  under  section  167  of  the 
Bengal  Tenancy  Act  Then,  again,  mesne  profits  are  claimed  for  three  years  from 
1302  B.S.,  but  1802  was  a  famine  year  in  Bengal,  and  some  of  defendants'  witnesses 
say  that  there  was  drought  in  that  year.  The  lands  are,  however,  char  lands  and 
yielded  some  profit,  though  a  full  crop  was  never  obtained  in  1802.  The  witnesses  on 
either  Bide  gave  their  own  version  of  the  outturn  of  crops,  and  taking  the  figures 
OS  given  by  both  sides,  it  would  be  safe  to  take  an  average,  and  in  this  view  of 
the  case,  I  find  on  calculation,  the  details  of  nf  hich  I  nood  not  give  here,  that  the 

*  Appeal  from  Appellate  Decree,  No.  1148  of  1900,  against  the  decree  of 
Karuna  Das  Bose,  Subordinate  Judge  of  24-Pergunnah8,  dated  March  21,  1900, 
modifying  the  decree  of  Girish  Chundra  Sen,  Munsif  of  Basirhat,  dated  Aug.  4, 
1899. 
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ayeng*  profits  will  be  Rt.  11  per  bigba,  for  10  bighae  Re.  110;  ind  for  tbree  years,  i^^ 
Rs.  380.  The  claim  of  the  plaintiff  is  therefore  decreed  for  Rs.  830,  but  with  ^^^^ 
full  costs  in  both  the  Courts.     Defendant  to  bear  his  own  costs."  Chowdisii 

Babu  Baikuntha   Nath  Das  for  the  appellants.     The  lands  in  t». 

question  have  always  been  let  out  to  tenants,  and  the  plaintiffs  do  ^oo^^*' 
not  allege  that  they  would  cultivate  the  lands  themselves  ;  mesne  Chattbbjih. 
profits  should  have  been  assessed  upon  the  aooount  of  rents  for 
which  the  lands  were,  or  even  could  be,  let  out,  and  not  upon  the 
value  of  the  orop3  raised:  see  Bhiro  Chandra  Motoomdar  v. 
Bamundaa  Mookerjev {l)y  Huruck  Lull  Shoha  v.  Sreeifibash 
Kurinokar{2)y  Chardon  v.  Ajeet  8mgh{3)f  Raghu  Nandtm  Jha  v 
Jalpa  Patfap{4:)y  Ranee  Aamcd  Koocr  v.  Maharanee  Indurjcet 
K6oer{5). 

Babu  Hara  Prasad  Chatterjee  for  the  respondent  was  not  called 
upon. 

BAVBftJBX  um  Obidt  J  J.  In  this  appeal,  which  arises  out 
of  a  suit  for  mesne  profits  brought  by  the  plaintiffe-reepondents, 
three  questions  have  been  raised  by  the  learned  vakil  for  the 
defendants-appellants :  firsts  whether  the  Court  of  Appeal  below 
was  right  in  rejecting  the  defendants'  application  for  measurement 
of  the  land  in  respect  of  which  mesne  profits  are  claimed ;  second^ 
whether  the  Oourt  of  Appeal  below  is  right  in  assessing  mesne 
profits  according  to  the  value  of  the  crops  claimed;  and  thirds 
whether  the  Court  of  Appeal  below  is  right  in  allowing  the 
plaintrSs  fall  costs,  iiLstead  of  costs  in  proportion  to  the  amount 
decreed. 

Upon  the  first  point  we  are  of  opinion  that  as  both  the  parties 
went  into  evidence  and  the  plaintiff's  evidence  was  believed  , 
by  the  first  Court,  and  the  decree  of  the  first  Court  is  affirmed  by 
the  second  Court,  it  cannot  be  said  that  the  refusal  of  the  first 
Oourt  to  allow  the  defendants'  application  for  a  local  investigation 
amounted  to  an  error  of  law,  such  as  would  justify  our  interfering 
in  second  appeal.  We  may  add  that  the  plaintiff,  when  examined 
as  a  witness,  said  that  he  had  himself  measured  the  land,  and  that 
the  area  is  what  was  stated  in  the  plaint. 

(1)  (1869)  8  B.  L.  E.  (A.  C.)  88;  11  W.  R.  461. 

(2)  (1871)  15  W.  R.  428.  (4)  (1897)  8  C.  W.  N.  749. 
(S)  (1869)  12  W.  R.  62.  (5)  (1868)  9  W.  R.  416. 
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1903  Upon  the  second  point,  the  contention  of  the  learned  vakil  for 

^^j^     the  appellant  is  this,  that  the  lands  have  always  been  let  out  to 

CH0KDBR    tenants,  and  as  the  plaintiffs  do  not  say  they  would  have  cultivated 

9.         the  lands  themselves,  the  mesne  profits  ought  to  have  been  assessed 

^MoHUN^    according  to  the  rent  at  which  the  lands  might  have  been  let  out, 

CflATTBBJBE.  and  not  upon  the  value  of  the  crops  raised ;  and  in  support  of  this 

contention  he  refers  to  that  class  of  cases  in  which  it  has  been  held 

that  where  a  zemindar  is  dispossessed  of  his  zemindari  and  the 

party  wrongfully  in  possession  cultivates  the  lands  and  raises  crops, 

mesne  profits  should  be  ascertained,  not  according  to  the  value  of 

the  crops  raised  by  the  wrong-doer,  but  upon  the  basis  of  the  rent 

which  the  rightful  owner  had  been  realizing  from  the  tenants, 

before  dispossession. 

We  are  of  opinion  that  the  present  case  is  altogether  dis- 
tinguishable from  the  class  of  coses  referred  to  above,  because  here 
the  plaintifE  or  the  Istudlord  bought  the  tenure  or  holding  of  his 
tenant  in  which  the  present  defendants  had  a  sub-tenancy.  The 
plaintiffs  were  therefore  entitled,  not  only  to  the  landlord's  right 
in  the  land  which  they  had  before,  but  also  to  the  tenant's  right 
which  they  bought,  and  to  the  right  to  annul  the  sub-tenancy  of 
the  defendants,  which  they  had  done,  by  notice  under  section  167 
of  the  Bengal  Tenancy  Act.  After  that  notice  they  became 
entitled  to  actual  possession ;  and  if,  nevertheless,  such  possession 
was  withheld  from  them  by  the  defendant  until  they  were  evicted 
by  a  decree  obtained  in  a  regular  slut,  they  cannot  complain  if 
mesne  profits  are  assessed  upon  the  value  of  the  crops  raised  by 
them,  subsequently  to  their  being  served  with  notice  under  section 
167.  The  position  of  the  plaintiff  here  was  not  merely  that  of  a 
landlord,  but  was  that  of  landlord  and  tenant  combined.  Mesne 
profits  must,  therefore,  in  our  opinion,  be  assessed  on  the  value  of 
the  crops  raised. 

The  first  two  cootentions  of  the  appellants  fail. 

In  our  opinioii  lae  third  contention  is  entitled  to  succeed,  as  there 
is  no  reason  given  by  the  Lower  Appellate  Court  why  the  costs 
should  not  be  assessed  in  proportion.  With  this  modification,  the 
decree  of  the  Lower  Appellate  Court  is  afiBrmed,  and  this  appeal 
dismissed  with  costs. 

s.  c.  G.  Appeal  dismissed* 
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PKIYY  COUNCIL 


MOHORI    BIDEE 

P.O.* 

DHARMODAS    GHOSE.  t^TT:' i» 

Jfop.  26. 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal.3  

1908 
Min&r^Estoppel—Statemeni  known  to  he  false  bjf  person  to  whom  it  ie  made-^     March  4. 
Evidence  Act  (I  ^f  1872)  e.  115-^ Age,  false  representation  as  to^  Contract 
hy   iitfant^—Contraat  Act  {IX  of  1872)  ss.  11,  19,  64,  dS—Mortgage  hy 
minor — Persons  competent  to  contract — Void  eonirtuit^ Advances  on  mortgage 
declared  invalid,  repogment  of 

Section  11$  of  the  Bvidenoe  Act  (I  of  1872)  does  not  apply  to  a  caie  where 
the  ftatement  relied  npon  is  made  to  a  person  who  knowa  the  real  facta  and  ia  not 
willed  hy  the  nntrae  itatemeat.  There  can  be  no  estoppel  where  the  tmth  of  the 
matter  is  known  to  both  parties.  A  false  representation  made  to  a  person  who 
knows  it  to  be  false  is  not  snch  a  fraud  as  to  take  away  the  privil^e  of  infancy. 

Neleon  v.  Stocker(l)  followed. 

On  the  tme  eoostroction  of  the  Contract  Act  (IX  of  1872)  a  person,  who  by 
reason  of  infancy  ia  incompetent  to  contract,  cannot  make  a  contract  within  the 
meaning  of  the  Act.  A  mortgage,  therefore,  made  by  a  minor  is  void;  and  a 
money-lender  who  has  advanced  money  to  a  minor  on  the  security  of  the  mortgage 
ia  not  entitled  to  repayment  of  the  money  on  a  decree  being  made  declaring  tha 
mortgage  invalid;  sections  64  and  65  of  the  Contract  Act  being  based  on  there 
being  a  contract  between  competent  parties,  and  being  inapplicable  to  a  case  where 
there  ia  not,  and  oonld  not  have  been,  any  contract  at  all. 

Thnrstan  v.  Nottingham  Permanent  Benefit  Bvilding  Soeietg(2)  followed. 

Appbal  from  a  decree  (12th  December  1898)  of  a  Bench  <rf 
three  Judges  of  the  High  Court  at  Calcutta  affirming,  on  appeal, 
a  decree  (7th  February  1898)  made  by  a  Judge  of  the  sanw 
Court  in  the  exercise  of  its  Original  Civil  Jurisdiction  in  the 
respondent's  favour. 

The  defendanti  Brahmo  Datt,  appealed  to  His  Majesty  in 
Council,  and  on  his  death,  pending  the  appeal,  Mohori  Bibee,  and 
Sew  Prasad  Shroff,  the  executrix  and  executor  under  his  will, 
were  substituted  for  him  on  the  record  as  iqppellants. 

•  Present:    Lorda  Ifacnaghten,  Davey    and    Lindley,   Sir  Ford  North,    Sir 
Andrtw^SooldaandSir  Arthur  Wilson. 

(1)  (1859)  4  De  O.  &  J.  45&. 

(2)  [1902]  1  Ch.  1;  [1903]  A.  C.  ^. 
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1908  The  suit  was  brought  by  the  respondent,  Dharmodas  Ghose,  to 

MoHOBi      cancel,  on  the  ground  of  his  minority,  a  mortgage  executed  by 

BiBBB       iiiia  in  fayour  of  the  defendant,  Brahmo  Dutt,  a  money-lender. 

DBABM0DA8  Thc  oaso  in  its  former  stages  will  be  found  reported  in  I.  L.   K. 

Ghosb.      26  Calc.  616,  and  on  appeal  in  I.  L.  R.  26  Calc.  381,  where  the 

facts  are  fully  stated. 

The  appeal  first  came  on  for  hearing  before  Lord  Davbt,   Sir 
Ford  North,  Sir  A.  Scoblk,  and  Sir  A.  Wilson. 

1902  A-  Phillips  and  Leslie  De  Cfruyfher  for  the  appellants  contended 

"^  that  both  the  lower  Courts  were  wrong  in  holding  that  the 
knowledge  of  EedarNathMitter,the  appellant's  attorney,  that  the 
respondent  was  a  minor,  must  be  taken  to  be  the  knowledge  of  the 
appellant.  Dedraj  was  the  manager  in  Calcutta  of  the  afipellant's 
business,  and  he,  and  not  Kedar  Nath,  really  represented  him  in 
this  transaction ;  and  Dedraj  did  not  know  that  the  respondent 
was  a  minor.  The  Courts  below  were  also  in  error  in  decid- 
ing  that  s.  15  of  the  Evidence  Act  (I  of  1872)  and 
S.64  of  the  Contract  Act  (IX  of  187-^)  are  not  applicable  to 
minors.  The  word  **  person"  as  used  in  those  sections  meant  not 
only  a  person  "  competent  to  contract,"  but  applied  to  minors 
also  ;  ^.  11  and  19  of  the  Contract  Act  were  referred  to.  The 
respondent,  therefore,  it  was  submitted,  was  estopped  by  his 
declaration  that  he  was  not  a  minor,  on  which  the  appellant 
had  acted  and  by  which  he  had  been  deceived,  if  a  person, 
who  is  a  minor,  represents  himself  as  being  not  a  minor,  and 
thereby  fraudulently  induces  another  person  to  lend  him  money, 
the  lender  ought  not  to  suffer  by  his  having  been  deceived. 
The  oases  of  Oonesh  Lala  v.  Bapu{\),  Sarai  Chunder  Bey  v. 
Oopal  Chunder  Laha(2),  8aral  Chand  Milter  v.  Mohun  Biln(S), 
Mills  V,  2^oa'(4),  Wright  v.  8nawe{5)y  and  Dhanmull  v.  Bam 
Chunder  Ohose{6)  were  cited;  and  reference  was  made  to  the 
Transfer  of  Property  Act  (IV  of  1882)   s.   4  (by  which  certain 

(1)  (1895)  I.  L.  R.  21  Bom.  198,  201. 

(2)  (1892)  I.  L.  B.  20  Calc.  206;  L.  R.  19  I.  A.  208,  216. 

(3)  (1898)  I.  L.  R.  25  Calc.  871. 

(4)  (1887)  L.  R.  37  Ch.  D.  168. 
(6)  (1848)  2  Do  Gex  &  8.  821. 
^6)  (leaO)  I.  L.  B.  24  Calc  265. 
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sections  are  to  be  taken  as  part  of  the  Contract   Act)  und  s.  7  ;        1908 
imd    it    was  contended  that   the  Courts  below,  in  giving  the     h^I^Iom 
respondent  a  decree,  ought  to  have  ordered  him  to  xepay  to   the       Bibm 
appellant  the  sum  of  Bs.  19,500,   which  had  admittedly  been  Dhabmodas 
received  by  the  respondent  as  part  of  the  consideration  money         ^^*'* 
under  the  mortgage  deed.     The  Contract  Act  ss.  64  and  65   were 
referred  to,  and  also  the  Specific  Relief  Act  (I   of  1877)   ss.  38 
and  -hi,  under  which,  it  was  submitted,  the  Courts  below  should 
have  exercised  their  discretionary  powers  and  given  compensation 
to  the  appellant,  on  decreeing  the  cancellation  of  the  mortgage. 

J.  D.  Mayne  and  W.  C.  Bonmrjee^  for  the  respondent,  con- 
tended that  on  the  construction  of  the  Contract  Act,  the  mortgage 
having  been  made  by  a  person  not  of  full  age  was  abiolutely  void. 
According  to  the  definition  given  in  the  Contract  Act,  s.  2,  cl.  (^), 
it  was  ''an  agreement  not  enforceable  by  law"  and,  as  such, 
void.  Under  that  Act  a  contract  cannot  be  made,  except  by 
a  person  competent  to  contract,  that  is,  a  person  under  no 
disability.  An  agreement  enforceable  by  law  is  either  an 
absolute  contract  or  a  voidable  contract :  an  agreement  made  by 
a  person  under  a  disability  is  one  not  enforceable  by  law,  and 
is  void.  Contract  Act,  ss.  11,  19,  and  64,  and  Transfer  of  Prop- 
erty Act,  ss.  4  and  7,  were  referred  to.  All  the  cases  of  voidable 
contracts  are  of  contracts  made  by  persons  competent  to  contract, 
but  where  something  not  known  at  the  time  had  been  discovered 
which  made  the  contract  voidable :  there  is  no  suggestion  in  the 
Contract  Act  that  a  contract  made  by  an  incompetent  person  can 
be  a  voidable  contract:  it  is  absolutely  void.  As  to  contracts 
by  nunors  being  void  or  voidable,  reference  was  made  to  Sashi 
Bhuaan  Dutt  v.  Jadu  Nath  Dutt{l)y  Hantnant  Lakshman  v. 
Juyarao  Nar8inha{2)^  Mahamed  Arif  y,  Sarastcati Debya{3),  Fatima 
Bibi  V.  DehnatUh  8hah{^)  and  Tuhi  Persad  BhaH  v.  Benayek 
Misserip).  The  last  case  shows  that  the  question  of  age  is  a 
question  of  fact,  and  both  Courts  below  have  found  in  favour 
of  the  respondent  that  he  was  a  minor,  so  that  there  are 
concurrent    findings    on    that  point.     The  declaration  of    the 

(1)  (1885)  I.  L.  B.  11  Ca!c  662.         (8)  (1891)  I.  L.  R.  18  Calc  269,  263. 

(2)  (1888)  I.  L.  B.  18  Bom.  60.  (4)  (1898)  I.  L.  B.  20  Calc.  608. 

(6)  (1896)  I.  L.  B.  28  Calc.  918;  L.  B.  28  I.  A.  102* 
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1908        respondent  that  he  was  not  a  minor  does  not  nullify  the  fact  of 

MoHORT     ^^®  minority,  and  he  is  not  estopped  by  that  declaration.    The 

BiBBi      appellant  was  not  deceived  by  it  because  he  knew,  through  Eedar 

Draexodas  Nath  who  was  acting  with  his  authority,  that  it  was  false.    The 

Gho8».      decisions  of  the  Courts  below  should  be  upheld  and  the  appeal 

dismissed. 

Phillips  replied,  citing  Trevelyan  on  Minority,  2nd  ed.,  pp. 
216-217  (1st  ed.,  pp.  272-276),  and  the  cases  there  refemed  to. 

On  November  26th,  1902,  the  appeal  was  re-argued  on  the 
point  whether  under  the  Contract  Act  a  contract  by  a  minor  is 
void,  or  only  voidable. 

J.  D,  Mayne  and  W.  C.  Bonnetyeey  for  the  respondent, 
contended  that  such  a  contract  was  absolutely  void.  Under 
the  Contract  Act,  unless  an  agreement  becomes  a  oontxact  it 
is  void,  and  a  transaction  by  a  minor  is  treated  by  that  Act 
as  an  agreement  which  has  never  become  a  contract.  Reference 
was  made  to  the  Contract  Act,  ss.  2,  10,  11,  19,  22,  23,  24, 
and  81.  In  the  last-mentioned  section  the  contract  is  oalled  a 
^'written  instrument;"  and  here  the  minor  has  executed  a 
'*  written  instrument "  which  is  void.  Sections  88,  39,  and  41  of 
the  Specific  Belief  Act  ([  of  1877)  were  also  referred  to.  An 
agreement  by  a  minor  is  not  a  contract  at  all ;  it  is  a  void  trana* 
action.  [Lord  Davey  referred  to  the  effect  of  Hindu  Law  on 
the  case,  under  which  law  a  contract  made  by  a  minor  is  void, 
and  cited  Strange's  Hindu  Law,  p.  271,  and  Colebrooke^s 
Digest,  Book  II,  ch.  2,  s.  1,  veise  11 ;  Book  II,  ok.  4,  s.  2, 
verse  67.] 

Phillips  and  DeQruyther  for  the  appellant.  The  authority 
of  the  decided  cases  shows  tbat  a  contract  by  a  minor  is  voidaUe 
only,  and  not  absolutely  void.  Reference  was  made  to  Janiseijee 
N.  Tata  v.  Kashinath  Jitan  Manglia{\)^  Mahanied  Arif  v. 
Sarastcati  Debya{2)^  Boidonath  Dey  v.  Ram  Kishore  Dey{Z)\ 
Doarga  Churn  Shaha  v.  Bam  Jfarain  Do8s{4)j  Rennie  v.  Qunga 

(1)  (1901)  I.  L.  R.  26  Bom.  326,  327. 

(2)  (1891)  I.  L.  R.  18  Calc.  259. 

(3)  (1870)  10  B.  L.  K.  826  (note) ;  13  W.  R.  166. 

(4)  (1870)  10  B.  L.  R.  327  (note);  18  W.  R.  172. 
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Narain  Chotodhry{l)^   Hari  Ram  v.  JUan  Bam{2)f  and  K/tair-       1908 
unnesaa  Bibi  v.    Lokenath  Pa/(3)   [Sir  A.   Wilson  referred  to     Mohobi 
Sadashw  Vaman  Dhamankar  v.  Tritnbak  Divakar  Karand%kar{i)']       B»"« 
All  these  cases  show  that  a  contract  by  a  minor  is  only  voidable  ^habhodas 
and  not  void.     Contract  Act,  s.  2,  d.  (^),  and  ss.  10,  14,  23,  24, 
and  25  were  referred  to.     If  competency  to  contract  is  essential 
to  make  a  contract,  all  the  other  conditions   are  presumably 
essential.     But  the  Contract  Act  shows  that  some  of  them  are  not 
essential.     It  has  never  been  amended  so  as  expressly  to  make 
competency  to  contract  essential     In  a  recent  Act  (VI  of  1899) 
to  amend  the  Contract  Act,  the  Legislature  has  not  thought  fit 
to  set  the  Courts  right  as  to  the  effect  of  a  contract  by  a  minora 
presumably,  therefore,  the  Legislature  does  not  think  they  are 
wrong. 

The  respondent  was  not  heard  in  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
Sxs  FoBD  VomTS.    On  the  20th  of  July  1895  the  respon-       i908 
dent,  Dharmodas  Ghose,  executed  a  mortgage  in  favour  of  Brahmo     Marek  4. 
Dutt,  a  money-lender  carrying  on  business  at  Calcutta  and  else- 
where, to  secure  the  repayment  of  Es.  20,000  at   12  per  cent, 
interest,  on  some  houses  belonging  to  the  respondent.  The  amount 
actually  advanced  is  in  dispute.    At  that  time  the  respondent  was 
an  infant ;  and  he  did  not  attain  21  until  the  month  of  September 
following;    Throughout  the  transaction  Brahmo  Dutt  was  absent 
from  Calcutta,  and  the  whole  business  was  carried  through  for  him 
by  his  attorney,  Kedar  Nath  Mitter,  the  money  being  found  by 
Dedraj,  the  local  manager  of  Brahmo  Dutt.    While  considering 
the  proposed  advance  Eedar  Nath  received  information  that  the 
respondent  was  still  a  minor  ;  and  on  the  15th  of  July  1895  the 
following  letter  was  written  and  sent  to  him  by  Bhupendra  Nath 
Bose,  an  attorney : — 
"DbabSib, 

'^  I  am  instructed  by  S.  If.  Jogendranandinee  Dati,  the  mother  and  gnardiaa 
appointed  by  the  High  Court  under  its  Letters  Patent  of  the  person  and  property 
of  Babu  Dharmodas  Ghose»  that  a  mortgage  of  the  properties  of  the  said  Babu 

(1)  (1866)  8  W.  B.  10, 11.  (8)  (1899)  I.  L.  B.  27  Calc.  276. 

(2)  (1869)  8  B.  L.  B.  (A.  C.)  426.  (4)  (1898)  I.  L.  B.  28  Bom.  146. 
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1908  Dharmodas  Ghose  ia  being  prepared  from  your  office.     I  am  inatructed  to  gWe  you 

>«»v^  notice,  which  I  hereby  do,  that  the  aaid  Babu  Dharmodaa  Ohose  ia  atiU  an  infant 

HoHOBi  under  the  age  of  21,  and  any  one  lending  money  to  him  will  do  ao  at  bia  own  riak 

^^  and  peril." 

Ghosb!^*  Kedar  Nath  positively  deniod  the  receipt  of  any  such  letter ; 
but  the  Court  of  First  Instance  and  the  Appellate  Court  both 
held  that  he  did  personally  receive  it  on  the  16th  July;  and 
the  evidence  is  conclusive  upon  the  point. 

On  the  day  on  which  the  mortgage  was  executed,  Kedar  Nath 
got  the  infant  to  sign  a  long  declaration  which  he  had  prepared 
for  him,  containing  a  statement  that  he  came  of  age  on  the  17th 
of  June;  and  that  Babu  Dedraj  and  Brahmo  Dutt,  relying  on 
his  assurance  that  he  had  attained  his  majority,  had  agreed  to 
advance  to  him  Rs.  20,000.  There  is  conflicting  evidence  as  to 
the  time  when,  and  circumstances  under  which,  that  declaration 
was  obtained ;  but  it  is  unnecessary  to  go  into  this,  as  both  Courts 
below  have  held  that  Kedar  Nath  did  not  act  upon,  and  was  not 
misled  by,  that  statement;  and  was  fully  aware  at  the  time  the 
mortgage  was  executed  of  the  minority  of  the  respondent.  It 
may  be  added  here  that  Kedar  Nath  was  the  attorney  and  agent 
of  Brahmo  Dutt,  and  says  in  his  evidence  that  he  got  the  declara- 
tion for  the  greater  security  of  his  '*  client."  The  infant  had  not 
any  separate  legal  adviser. 

On  the  10th  of  September  1895  the  infant  by  his  mother  and 
guardian  as  next  friend  commenced  this  action  against  Brahmo 
Dutt,  stating  that  he  was  under  age  when  he  executed  the 
mortgage,  and  praying  for  a  declaration  that  it  was  void  and 
inoperative,  and  should  be  delivered  up  to  be  cancelled. 

The  defendant,  Brahmo  Dutt,  put  in  a  defence  that  the 
plaintiff  was  of  full  age  when  he  executed  the  mortgage; 
that  neither  he  nor  Kedar  Nath  had  any  notice  that  the 
plaintiff  was  then  an  infant  ;  that  even  if  he  was  a  minor, 
the  declaration  as  to  his  age  was  fraudulently  made  to  deceive 
the  defendant,  and  disentitled  the  plaintiff  to  any  relief ;  and 
that  in  any  case  the  Court  should  not  grant  the  plaintiff  any 
relief  without    making   him  repay    the    moneys  advanced. 

By  a  further  statement  the  defendant  alleged  that  the  plaintiff 
had  subsequently  ratified  the  mortgage ;  but  this  case  wholly 
failed,  and  is  not  the  subject  of  appeal. 
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Mr.  Justice  Jenkins,  who  presided  in  the  Court  of  First  In-        i908 
stance,  found  the  facts  a^^   above  stated,  and  granted  the  relief     mohori 
asked.     And   the  Appellate   Court  dismissed    the  appeal  from       ®*^***" 
him.     Subsequently    to   the    institution   of    the   present    appeal  Dhabmooas 
Brahmo  Dutt  died,  and  this  appeal  has  been  prosecuted  by  the 
executors. 

The  fi.'st  of  the  appellants'  reasons  in  support  of  the  present 
appetd  is  that  the  Courts  below  were  wrong  in  holding  that  the 
knowledj^e  of  Kedar  Nath  must  be  impated  to  the  defendant. 
In  their  Lordships'  opinion  they  were  obviously  right.  The 
defendant  wsts  absent  from  Calcutta  and  personally  did  not  take 
any  part  in  the  transaction.  It  was  entirely  in  charge  of  Kedar 
Kath,  whose  full  authority  to  act  as  he  did  is  not  disputed.  He 
stood  in  the  place  of  the  defendant  for  the  purposes  of  this 
mortgage,  and  his  acts  and  knowledge  were  the  acts  and  knowledge 
of  his  principal.  It  was  contended  that  Dedraj,  the  defendant's 
gomastha,  was  the  real  representative  in  Calcutta  of  the  defendant* 
and  tliat  he  had  no  knowledge  of  the  plaintiff's  minority.  But 
there  is  nothing  in  this.  He  no  doubt  made  the  advance  out  of  the 
defendant's  funds.  But  he  says  iu  his  evidence  that ''  Kedar  Babu 
was  acting  on  behalf  of  my  master  from  the  beginning  in  this 
matter,  "  and  a  little  further  on  he  adds  that  before  the  registra- 
tion of  the  mortgage  he  did  not  communicate  with  his  master  on 
the  subject  of  the  minority.  But  he  did  know  that  there  was  a 
question  raised  as  to  the  plaintiff's  age ;  and  he  says :  ^'  I  left  all 
matters  regarding  the  minority  in  the  hands  of  Kedar  Babu." 

The  appellants'  Counsel  contended  that  the  plaintiff  is  estopped 
by  section  115  of  the  Indian  Evidence  Act  (I  of  1872)  from  setting 
up  that  he  was  an  infant  when  he  executed  the  mortgage.  The 
section  is  as  follows:  — "  Estoppel.  When  one  person  has,  by  his 
declaration,  act  or  omission,  intentionally  caused  or  permitted 
another  person  to  believe  a  thing  to  be  true  and  to  act  upon  such 
belief,  neither  he  nor  his  representative  shall  be  allowed  in  any 
suit  or  proceeding  between  himself  and  such  person  or  his  repre- 
sentative to  deny  the  truth  of  that  thing. " 

The  Courts  below  seem  to  have  decided  that  this  section  does 
not  apply  to  infants;  but  their  Lordships  do  ribt  think  it 
necessary   to    deal  with     that  queition    now.     They    consider 
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1908       it,  clear  that  the  section  does  not  ftpply  to  a  case  like  the  present, 

HoHOBi      ^here  the  statement  relied  upon  is  made  to  a  person  who  knows 

Ban      the  real  facts  and  is  not  misled  by  the  untrue  statement.     There 

PvABxoDAs  can  be  no  estoppel  where  the  truth  of  the  matter  is  known  to  both 

parties,  and  their  Lordships  hold,  in  accordance  with  English 

authorities,  that  a  false  represeittation,  made  to  a  person  who 

knows  it  to  be  false,  is  not  such  |a  fraud  as  to  take  away  the 

privilege  of  infancy  :   Nelson  v.  Stacker  (1).    The  same  principle 

is  recognised  in  the  explanation  to  section  19  of  the  Indian  Contract 

Act,  in  which  it  is  said  that  a  fraud  or  misrepresentation  which 

did  not  cause  the  consent  to  a  contract  of  the  party  on  whom  such 

fraud  was  practised,  or  to  whom  such  misrepresentation  was  made, 

does  not  render  a  contract  voidable. 

The  point  most  pressed,  however,  on  behalf  of  the  appellants 
was  that  the  Courts  ought  not  to  have  decreed  in  the  respondent's 
favour  without  ordering  him  to  repay  to  the  appellants  the  sum 
of  B.S.  10,500  said  to  have  been  paid  to  him  as  part  of  the 
consideration  for  the  mortgage.  And  in  support  of  this  conten- 
tion section  61  of  the  Contract  Act  (IX  of  1872)  was  relied  on. 

"Section  64.  When  a  person  at  whose  option  a  contract  is 
voidable  rescinds  it,  the  other  party  thereto  need  not  perform  any 
promise  therein  contained  in  which  he  is  promisor.  The  party 
rescinding  a  voidable  contract  shall,  if  he  have  received  any  benefit 
thereunder  from  another  party  to  such  contract,  restore  such 
benefit,  so  far  as  may  be,  to  the  person  from  whom  it  was 
received." 

Both  Courts  below  held  that  they  were  bound  by  authority  to 
treat  the  contracts  of  infants  as  voidable  only,  and  not  void ;  but 
that  this  section  only  refers  to  contracts  made  by  persons  com- 
petent to  contract,  and  therefore  not  to  infants. 

The  general  current  of  decision  in  India  certainly  is  that  ever 
since  the  passing  of  the  Indian  Contract  Act  (IX  of  1872),  the 
contracts  of  infants  are  voidable  only.  This  conclusion,  however, 
has  not  been  arrived  at  without  vigorous  protests  by  various 
Judges  from  time  to  time;  nor  indeed  without  decision  to  the 
contrary  effect.  Under  theie  circumstances  their  Lordships  con- 
sider themselves  at  liberty  to  act  on  their  own  new  of  the  law 

(1)  (1850)  4  DeG.  &  J.  458. 
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A0  declared  hj  tbe  Contract  Act,  and  they  have  tlionght  it  right       1903 
to  have  the  ease  je-argaed  before  them  apon  this  poibt.    They     hohobi 
do  not  eonsider  it  necessary  to  examine  in  detail  the  numerous       ^"^ 
deoiaions  above  referred  to,  as  in  their  ofHuion  the.  whole  ques-  Daimvo»is 
tion  tarns  upon  what  is  the   true  oonstruction  of   the  Contract 
Act  itsell.    It  is  naoeasary  therefore  to  consider  t^arefuUy  the  terms 
of  that  Act,  but  before  doing  so  it  may  be  convenient  to  refer 
to  the  Transfer  of  Property  Act  (IV  of  1882),  section  7  of  which 
provides  that  every  person  competent  to  contract  and  entitled  to 
transferable    property     •    •    •    is  competent    to  transfer  sueh 
property    •     .    •    in  the  circumstances,  to  the    extent,    and   in    , 
the  manner  allowed  and  prescribed  by  any  law  for  the  time  being 
in  force.    That  is  the  Act  under  which  the  present    mortgage 
was    made,  and  it   is  merely  dealing  with   persons   competent 
to  contract ;  and  section  4  of  that  Act  provides  that  the  chapters 
and  sections  of  that  Act  which  relate  to  contracts  are  to  be  taken 
as  part  of  the  Indian  Contract  Act,  1872.    The  present  case  there- 
fore falls  within  the  provisions  of  the  latter  Act. 

Then,  to  turn  to  the  Contract  Act,  section  2  provides  '*  (e)  Every 
promise  and  every  set  of  promises,  forming  the  consideration  for 
each  other,  is  an  agreement."  *^  (g)  An  agreement  not  enforceable 
by  law  is  said  to  be  void."  '*  {h)  An  agreement  enforceable  by 
law  is  a  contract."  *'  (t)  An  agreement  which  is  enforceable  by 
law  at  the  option  of  one  or  more  of  the  parties  thereto,  but  *  not 
at  the  (^tion  of  the  other  or  others,  is  a  voidable  contract.'' 

Section  10  provides  :  *'  All  agreements  are  contracts  if  they  are 
made  by  the  free  consent  of  parties  competent  to  contract,  for 
a  lawful  consideration,  and  with  a  lawful  object,  and  are  not 
hereby  expressly  declared  to  be  void.'' 

Then  section  1 1  is  most  importsjit  as  defining  who  are  meant 
by  ** persons  competent  to  contract."  It  is  as  follows  :— "Every 
person  is  competent  to  ocmtract  who  is  of  the  age  of  majority 
according  to  the  law  to  which  be  is  subject,  and  who  is  of  sound 
mind,  and  is  not  disqualified  from  contracting  by  any  law  to  which 
he  is  subject."  Looking  at  these  sections  their  Lordships  are 
satisfied  that  the  Act  makes  it  essential  that  all  contracting 
parties  should  be  "  competent  to  contract,"  and  expressly  provides 
that  a  person,  who  by  reason  of  infancy  is  incompetent  to  contract, 


Digitized  by 


Google 


54S  Calcutta  series.  [vol.  xxr. 

1908  cannot  make  a  contract  within  the  meaning  of  the  Act.  This  is 
MoHOEi  ol^^ly  borne  out  by  later  sections  in  the  Act.  Section  68  provides 
BiBBi  that  "Ha  person,  incapable  of  entering  into  a  contract,  or  any 
Dhabmodas  one  whom  he  is  legally  bound  to  support,  is  supplied  by  another 
^**^"'  person  with  necessaries  suited  to  his  condition  in  life,  the  person 
who  has  furnished  such  supplies  is  entitled  to  be  reimbursed  from 
the  property  of  such  incapable  person."  It  is  beyond  question 
that  an  infant  falls  within  the  class  of  persons  here  referred  to  as 
incapable  of  entering  into  a  contract ;  and  it  is  dear  from  the  Act 
that  he  is  not  to  be  liable  even  for  necessaries,  and  that  no 
demand  in  respect  thereof  is  enforceable  against  him  by  law, 
though  a  statutory  claim  is  created  against  his  property.  Under 
sections  183  and  184  no  person  under  the  age  of  majority  can 
employ  or  be  an  agent.  Again,  under  sections  247  and  248, 
although  a  person  xmder  majority  may  be  admitted  to  the  benefits 
of  a  partnership,  he  cannot  be  made  personally  liable  for  any  of  its 
obligations  ;  although  he  may  on  attaining  majority  accept  those 
obligations  if  he  thinks  fit  to  do  so.  The  question  whether  a 
contract  is  void  or  voidable  presupposes  the  existence  of  a  contract 
within  the  meaning  of  the  Act,  and  cannot  arise  in  the  case  of  an 
infant.  Theb  Lordships  are  therefore  of  opinion  that  in  the 
present  case  there  is  not  any  such  voidable  contract  as  is  dealt  with 
in  section  64. 

A  new  point  was  raised  here  by  the  appellants'  Counsel 
founded  on  section  65  of  the  Contract  Act,  a  section  not  referred  to 
in  the  Courts  below,  or  in  the  cases  of  the  appellants  or  respondent. 
It  is  sufficient  to  say  that  this  section,  like  section  64,  starts 
from  the  basis  of  there  being  an  agreement  or  contract  between 
competent  parties  ;  and  has  no  application  to  a  case  in  which 
there  never  was,  and  never  could  have  been,  any  contract. 

It  was  further  argued  that  the  preamble  of  the  Act  showed 
that  the  Act  was  only  intended  to  define  and  amend  certain  parts 
of  the  law  relating  to  contracts,  and  that  contracts  by  infants 
were  left  outside  the  Act.  If  this  were  so,  it  does  not  appear  how 
it  would  help  the  appellants.  But  in  their  Lordships'  opinion 
the  Act,  so  far  as  it  goes,  is  exhaustive  and  imperative  ;  and  does 
provide 'in  dear  language  that  an  infant  is  not  a  person  competent 
to  bind  himself  by  a  contract  of  this  description. 
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Another  enactment  relied  npon  as  a  reason  why  the  mortgage        1903 
money  should  be  retomed,  is  section  41  of  the  Specific  Belief  Act      m^bi' 
(I  of  1877),  which  is  as  follows  :— "  Section  41.    On  adjudging       »^"» 
the  cancellation  of  an  instrument,  the  Court  may  require  the  party  dhabmou>8 
to  whom  such  relief  is  granted  to  make  any  compensation  to  the 
other    which    justice    may    require."    Section    b8    provides    in 
similar  terms  for  a  case  of  rescission  of  a  contract.    These  sections 
no  doubt  do  give  a  discretion  to  the  Court,  but  the  Court  of  First 
Instance  and  subsequently  the  Appellate  Court,  in  the  exercise  of 
such  discretion,  came  to  the  conclusion  that  under  the  circumstances 
of  this  case  justice  did  not  require  them  to  order  the  return  by  the 
respondent  of  money  advanced  to  him  with  full  knowledge  of  his  ' 
infancy,  and  their  Lordships  see  no  reason  for  interfering  with 
the  discretion  so  exercised. 

It  was  also  contended  that  one  who  seeks  equity  must  do 
equity.  But  this  is  the  last  point  over  again  and  does  not  require 
further  notice,  except  by  referring  to  a  recent  decision  of  the  Court 
of  Appeal  in  Thurstan  v.  Nottingham  Permanent  Benefit  Building 
Society  {\)  since  affirmed  by  the  House  of  Lords.  In  that  case  a 
female  infant  obtained  from  the  Society  of  which  she  was  a  member 
part  of  the  purchase-money  of  some  property  she  purchased; 
and  the  Society  also  agreed  to  make  her  advances  to  complete 
certain  buildings  thereon.  They  made  the  advances  and  took  from 
her  a  mortgage  for  the  amount.  On  attaining  21  she  brought  the 
action  to  have  the  mortgage  declared  void  under  the  Infants  Belief 
Act.  The  Court  held  that,  as  regards  the  purchase-money  paid  to 
the  vendor,  the  Society  was  entitled  to  stand  in  his  place  and  had 
a  lien  upon  the  property ;  but  that  the  mortgage  must  be  declared 
void  and  that  the  Society  was  not  entitled  to  any  repayment  of  the 
advances.  Dealing  with  this  part  of  their  claim  Lord  Justice 
Eomer  says  at  page  13 :  "  The  short  answer  is  that  a  Court  o* 
Equity  cannot  say  that  it  is  equitable  to  compel  a  person  to  pay 
any  moneys  in  respect  of  a  transaction  which,  as  against  that  person* 
the  Legislature  has  declared  to  be  void."    So  here. 

Their  Lordships  observe  that  the  construction  which  they  have 
put  upon  the  Contract  Act  seems  to  be  in  accordance  with  the  old 
Hindu  Laws  as  declared  in  the  laws  of  Menu,  ch  viii.,  163,  and 

(1)  [1902]  1  Ch.  1;  [1903]  A.  C.  6. 
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1908  Oolebrooke's  Digest  (1),  although  there  are  no  doubt  decisions  of 

MoHOBi  ^^^  weight  that  before  the  Indian  Contraot   Act,  an  infant's 

^™"  contract  was  voidable  only,  in  accordance  with  English  law  as  it 

Dhabmodab  then  stood. 

QSOfUm  

The  appeal  therefore  wholly  fails ;  and  their  Lordships  will 
humbly  adyise  His  Majesty  that  it  should  be  dismissed.  The 
appellants  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  JFatkins  and  Lempriere. 
Solicitor  for  the  respondent:  W.  W.  Box^ 
J.  V.  w. 

(1)  Book  II.,  ch.  4.,  8.  2,  art.  8,  venes  53,  67. 


P  c  •  JIBAN  KRISHNA  ROT 
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Mlrchl  BROJO  LAL  SEN. 

[On  Appeal  from  the  High  Court  at  Port  William  in  BengaL  J 

Execution  of  decree — Sale  for  arrear§  of  rent—BengtU  Rent  Act  (JBei^al  Aei 
VIII  of  1869)  99.  69,  60,  64^1>eeree  for  arrear9  of  rent  agaimt  Hindu 
he%re99 — Rent  accrued  due  after  death  of  full  owner — What  paeeee  hy  eaU, 
whether  limited  or  aheolute  eeUUe. 

In  execution  of  a  decree  for  arrears  of  rent  obtained  in  a  rait  under  the 
Bengal  Rent  Act  (Bengal  Act  VIII  of  1869)  by  some  only  xif  several  eo-sharer 
landlords  against  a  Hindu  daughter  for  arrears  accruing  after  her  father's  death, 
an  under-tenure  of  which  she  was  in  possession  and  in  enjoyment  of  the  rents  and 
profits  was  sold  under  the  provisions  of  s.  64  of  the  Act: 

Held  by  the  Judicial  Committee  (affirming  the  judgment  of  the  High  Court) 
that  only  the  limited  interest  which  she  took  as  her  father's  daughter,  and  not  an 
absolute  interest  in  the  estate  passed  by  the  sale.  The  liability  for  rent  ought  to 
be  regarded  as  her  personal  liability,  and  ought  not  to  be  held  as  attaching  to  the 
reversion  unless  the  landlords  proceeded  to  bring  the  tenure  t6  sale  under  the 
special  provisions  of  the  Rent  Law. 

Appeal  from  a  judgment  and  decree  (8th  September  1898)  of 
the  High  Court  of  Calcutta  by  which  the  decree  (3rd  October 

*  Present :  Lords  Macnaghten  and  Lindley,  Sir  Andrew  Scoble,  Sir  Arthur 
Wilson  and  Sir  John  Bonser. 
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1896)  of  the  First  Subordinate  Judge  of  the  24.PerjfUimahB,  which       iocs 
had  dismisBed  the  respondent's  suit,  was  varied.  Jibak 

Appeal  by  the  defendant,  Jiban  Krishna  Boy,  to  His  Majesty    ^^^^^ 
in  CounoiL  •• 

The  property  iu  suit  was  known  as  Chuck  Bele  Doorganugger  q„^ 
which  had  belonged  to  one  Bam  Sagoro  Mitter,  who  died  intestate 
in  1834,  leaving  two  daughters,  Anundomoyi  and  Isaneswari,  who 
inherited  the  property  jointly.  Anundomoyi  died  in  1835,  leaving 
a  son,  Uma  Chum  Dutt,  between  whom  and  Isaneswari  an 
arrangement  was  made  by  which  they  divided  the  property 
equally  between  them.  Uma  Chum  died  in  1872.  Isaneswari 
died  on  26th  February  1894,  leaving  no  issue  surviving  her.  On 
27th  July  1894  the  renpondent  brought  his  suit  for  the  whole  of 
the  property,  claiming  as  daughter's  son  of  Qadadhur  Mitter, 
paternal  uncle  of  Bam  Sagore  Mitter,  to  be  the  nearest  reversionary 
heir.  Bath  Courts  held  that  the  interest  which  had  been  acquired 
by  Uma  Chum  Dutt  to  a  moiety  of.  the  property  was  an  absolute 
interest,  and  as  to  that  moiety  the  re8p<»ident's  daim  was  dismissed. 
On  this  appeal  the  8-anna  share  of  Isaneswari  only  was  in  dispute^ 
Both  Courts  below  held  that  the  respondent  was  the  nearest  heir, 
and  the  only  question  argued  on  this  appeal  was  whether  an 
execution  in  sale  of  6th  January  1885,  under  which  Isaneswari's 
half  share  had  been  sold  for  arrears  of  rent,  passed  to  the  purchaser 
an  absolute  estate  in  the  property  or  only  the  limited  estate  held 
by  Isaneswari  as  a  Hindu  daughter. 

The  Sub^dinate  Judge  held  that  the  sale  passed  an  absolute- 
estate  and  dismissed  the  suit,  but  the  High  Court  (Maclean  C.J. 
and  Banerjee  J.*)  were  of  opinion  that  only  the  limited  estate 
passed  by  the  sale ;  and  they  gave  the  respondent  a  decree  for 
Isaneswari's  moiety  of  the  property  sued  for. 

The  case  in  the  Courts  below  is  reported  in  I.  L.  B.  26  Calo^ 
285,  where  all  the  facts  arc  f uUy  stated. 

On  this  appeal : 

DsOruyther,  for  the  appellant,  contended  that  the^  purchaser  at 
the  sale  of  5th  January  1885  acquired  an  absolute  interest  in 
the  property  sold,  and  not  only  the  limited  estate  held  by 
Isaneswari.  Where  property  in  possession  of  a  Hindu  lady  is 
itself  sold  for  arrears  of  rent,  the  whole  estate  passes    to  the 
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1903        purchaser  and  the  interest  of  the   reversioners   is   extinguished. 

j^^       Bengal  Act  VIII  of  1869,  under  which  the  sale  in  execution  took 

Kbishna     place,  enacts  that  the  landlord  has  the  right  to  sell  the  whole  of 

„.  the  tenure,  not  only  the  right  and  interest  of  the  tenant,  for 

^^sTn!'^^   arrears  of  rent.     Bengal  Act  VIII  of  1869,  ss.  34,  59,  60,  64  and 

66,  and  the  cases  of  AshanulU  Khan  v.  RajeiKh^a  Chandra  Bai{\) 

and  Teluck   Chunder    Chuckerbutty    v.   Muddon   Mohun  Brahmin 

Joogee{2)  were  referred  to. 

The  position  of  a  Hindu  female  owner  is  such  that  she  repre- 
sents the  estate  absolutely.  Reference  was  made  to  Katama 
Natchier  v.  Rajah  of  Shimgunga{S)j  Sunooman  Perrnud  Panday  v. 
Munraj  Koonweree{^)y  Kameswar  Pershad  v.  Run  Bahadur  Singh(S)j 
Baijun  Doohey  v.  Br\j  Bhookun  Lall  Atca8ti{&)^  Anund  Moyee 
Dossee  v.  Mohendro  Narain  Do88{7).  Cases  to  the  contrary  efEect 
are  cases  in  which  what  was  brought  to  sale  was  not  the  tenure 
in  respect  of  which  the  arrears  were  due :  see  Mohima  Chunder 
Roy  Chowdhry  V.  Ram  Kishore  Acharjee  Choudhry{8)y  and  Kristo 
Oohind  Majumdar  v.  Rem  Chunder  Chowdhry{9). 

As  to  what  was  actually  sold,  Jugul  Kiahore  v.  Jotendro 
Mohun  Tagore{\ff)  was  referred  to  as  lajring  down  the  rule  for 
the  construction  of  sale  certificates  in  cases  similar  to  the  present. 
In  this  case  Isaneswari  applied  to  have  the  sale  set  aside,  and 
it  was  submitted  that  the  decision  refusing  her  application  was 
res  judkata  and  bound  the  respondent. 

W.  C,  Bonnerjee^  for  the  respondent,  referred  to  the  form  of 
the  prayer  of  the  petition  for  execution  of  the  decree  which  was 
for  the  amoimt  due,  and  that  it  might  be  recovered  by  the  sale 
of  the  property  in  arrear;  and  to  the  decree  which  was  an 
ordinary  decree  for  money.     Only  a  portion  of  the  tenure  was 

(1)  (1885)  I.  L.  R.  12  Calc.  464. 

(2)  (1869)  15  B.  L.  B.  143  (not^);  13  W.  R.  604. 
(8)  (1863)  9  Moo.  I.  A.  539,  604. 

(4)  (1856)  6  Moo.  I.  A.  898,  423. 

(5)  (1880)  I.  L.  R.  6  Cole.  843;  L.  R.  8  I.  A.  8. 

(6)  (1875)  I.  L.  R.  1  C^lc.  133;  L.  R.  2  I.  A.  275. 

(7)  (1871)  15  W.  R.  264. 

(8)  (1875)  15  B.  L.  R.  142;  23  W.  B.  174. 

(9)  (1889)  I.  L.  R.  16  Calc.  511. 

(10)  (1884)  I.  L.  R.  10  Calc.  985,  991,  992;  L.  R.  11 1.  A,  66,  71,  78. 
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in  arrear.  If  the  whole  of  it  passed  under  the  sale,  what  became 
of  the  security  of  the  other  fractional  shareholders  P  It  was  sub- 
mitted that  all  that  was  sold  was  the  right,  title,  and  interest  of 
Isaneswari :  the  tenure  itself  was  not  sold,  and  did  not  pass  by 
the  sale  in  execution.  To  effect  that  result,  the  special  procedure 
provided  by  the  Bent  Act  must  be  resorted  to,  and  all  the  other 
co-sharers  must  have  been  made  parties.  Here  the  procedure  in 
execution  was  that  under  the  Code  of  Civil  Procedure.  Bengal 
Act  Vin  of  1869,  ss.  59  and  64;  Nugender  Chunder  Gho%e  v. 
Sreemutty  Kaminee  Do88€e{l)  and  Baijun  Doohey  v.  Brij  Bhookun 
Lall  Awa8ti{2)  were  referred  to,  and  it  was  submitted  that  the 
latter  case  laid  down  the  prindples  which  governed  the  present 
case.  A  Hindu  lady  in  the  position  of  Isaneswari  took  an  absolute 
estate,  but  her  power  of  alienation  over  it  was  limited.  The 
decision  of  the  High  Court  was  right  and  should  be  upheld. 
DtOruyther  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
SzB  AiTDBBW  SooB&a.  The  question  in  this  appeal  i^  as  to  the 
title  to  a  half  share  of  the  estate  of  Chuck  Bele  Doorganugger  in 
Bengal,  which,  prior  to  1834,  belonged  to  one  Ram  Sagore 
Matter.  Upon  his  death  he  was  succeeded  by  his  two  daughters, 
Anundmoyi  and  Isaneswari ;  and  upon  the  death  of  the  former, 
her  son  and  his  aunt  Isaneswari  divided  the  estate  equally  between 
themselves ;  and  Isaneswari  continued  to  hold  her  half  share  imtil 
her  death  in  February  1894.  The  respondent  now  claims  it  as 
next  heir  to  the  estate  of  Kam  Sagore  according  to  the  Hindu  law 
in  force  in  Bengal,  while  the  appellant  claims  as  purchaser  at  a 
sale  in  execution  of  decrees  for  rent  obtained  against  Isaneswari  in 
1883-84.  And  the  point  for  determination  is  whether  the  purchaser 
at  the  sale  acquired  an  absolute  interest  in  the  estate  sold,  or  only 
such  limited  interest  as  Isaneswari  took  as  her  father's  daughter. 

Both  Courts  in  India  have  found  that  the  property  in  question 
was  originally  the  estate  of  Ram  Sagore  Mitter,  and  that  on  the 
death  of  Isaneswari  the  respondent  wa«  the  next  heir,  and  these 
findings  were  not  disputed  before  their  Lordships.  It  is  therefore 
only  necessary  to  consider  the  oircumstfiuices  of  the  case  so  far  as 

(1)  a8S7)  11  Moo.  I.  A.  241. 

(2)  (1876)  I.  L.  It.  1  Calc.  IW;  L.  R,  2  I.  A.  276. 
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ihey  relate  to  the  execution  sale  which  is  the  foundation   of 
the  appellant's  claim. 

The  estate  known  as  Chuck  Bele  Doorganugger  is  an  under- 
tenure  of  a  zemiudari  which  is  not  specifically  named,  and  in  which 
there  are  several  co-sharers.  To  the  suits  brought  against  Isanes- 
wari  in  1883*^4  for  arrears  of  rent  only  some  of  these  co-sharers 
were  parties ;  and  although,  in  one  of  them,  the  plaintiffs  prayed 
that  the  amount  decreed  might  be  ^*  recovered  by  the  sale  of  the 
property  in  arrears,"  the  decrees  given  were  for  money  only.  This 
was  in  accordance  with  the  provisions  of  Bengal  Act  YIII  of  1869, 
by  which  the  procedure  in  suits  between  landlords  and  tenants  was 
at  that  time  regulated.  Section  64  enacts  that  when  a  decree  for 
arrears  of  rent  has  been  obtained  by  a  co-sharer  in  a  joint 
undivided  estate,  the  under-tenure  cannot  be  sold  until  the  moveable 
property  of  the  judgment-debtor  has  been  sold,  and  proved  insuffi- 
cient to  satisfy  the  decree.  "  In  such  case,"  the  section  proceeds, 
''  such  under-tenure,  if  of  the  nature  described  in  s.  69  "  (that  is  to 
say,  if  by  the  title-deeds  or  the  custom  of  the  coimtry  it  is 
transferable  by  sale),  ^'  may  be  seized  and  sold  in  execution  of  such 
decree,  according  to  the  ordinary  procedure  of  the  Court,  and  not 
in  the  manner  provided  in  the  said  section,  and  every  such  sale 
shall  have  such  and  the  same  effect  as  the  sale  of  any  immoveable 
property  sold  in  execution  of  a  decree,  not  being  for  arrears  of 
rent  payable  in  respect  thereof ;  "  in  other  words,  as  if  the  sale 
were  in  execution  of  an  ordinary  money-decree,  in  which  case,  as 
is  established  by  a  long  series  of  decisions,  only  the  right,  title 
and  interest  of  the  judgment-debtor  passes.  To  make  the  tenure 
itself  liable  to  sale  in  execution,  the  special  procedure  required 
by  the  Act  would  be  necessary,  and  all  the  co-sharers  would 
have  to  be  made  parties  to  the  suit.  This  course  was  not  follow- 
ed in  the  case  under  consideration,  but  the  execution-saler  was 
made  under  the  ordinary  conditions  imposed  by  the  Code  of 
Civil  Procedure. 

The  Subordinate  Judge  held  that  what  was  sold  was  not  the 
interest  of  a  Hindu  widow  (P  daughter),  but  the  estate  which 
she  represented.  The  learned  Judges  of  the  High  Court,  however, 
were  of  opinion  that  as  **  the  suit  for  rent  was  brought  against 
Isaneswari   alone,  and  in  respect  of  arrears  which  accrued  due 
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after  her  father's  death,  and  as  she  was  in  enjoyment  of  the 
rents  and  profits  of  the  Chuck,  the  liability  for  rent  ought  to  be 
regarded  as  her  personal  liability^  and  ought  not  to  be  held  as 
attaching  to  the  reversion  unless  the  landlords  proceeded  to  bring 
the  tenure  itself  to  sale  under  the  special  provisions  of  the  Bent 
Law."  In  this  opinion  their  Lordships  concur.  The  provisions 
of  the  Bent  Law  were  devised  for  the  protection  of  all  parties 
interested  in  the  tenure,  and  they  would  be  defeated  if  fractional 
shareholders  were  allowed  to  evade  them  by  the  method  adopted  in 
this  case. 

It  was  properly  pointed  out  to  their  Lordships  by  Mr.  Bonner- 
jee,  the  learned  Counsel  who  appeared  for  the  respondent,  that 
in  awarding  mesne  profits  "for  the  three  years  next  preceding 
the  institution  of  the  suit,"  the  High  Court  had  lost  sight  of 
the  fact  that  Isaneswari  died  on  the  26th  February  1894,  and  that 
the  suit  was  instituted  on  the  27th  July  1894,  about  five  months 
after  her  death.  The  decree  must  therefore  be  amended  so  as  to 
give  mesne  profits  from  the  26th  February  1894,  on  which  date 
the  respondent  succeeded  to  the  estate,  until  delivery  of  possession 
to  him.  Subject  to  this  amendment,  their  Lordships  will  humbly 
advise  His  Majesty  that  the  decree  of  the  High  Court  should 
be  confirmed  and  this  appeal  dismissed.  The  appellant  must 
pay  the  costs  of  the  appeal. 

Decree  varied.     Appeal  dismissed. 

Solicitors  for  the  appellants  :  T.  L.  Wilson  8f  Co. 
Solicitor  for  the  respondents :  O.  C.  Farr, 
J.  V.  w. 
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j>.c»  ASGHAE  REZA  KHAN 

1903 


March  I  MAHOMED  MEHDI  HOSSEIN   KHAN; 

AND  THE  CROSS  APPEAL. 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal. J 

^et judicata — Deeinon  informer  tuH—Fartiet— Parties  in  eubtequent  e«U  all 
<!la\ming  under  one  party  only  in  former  suit — Deeds,  construction  qf— What 
passes  under  deed  in  absence  of  words  reserving  rights — Transfer  of  Properly 
Act  (IV  of  1882)  s.  8. 

The  decision  in  a  suit  by  one  of  two  zemindars  against  the  other  as  to  the  right 
to  the  proBt  rental  of  a  bazar  was  held  not  to  be  res  judicata  in  a  subsequent  suit 
for  possession  of  a  share  of  the  bazar  in  which  suit  all  the  parties,  plaintiffs  and 
defendants,  claimed  under  the  plaintiff  in  the  former  suit.  Such  a  plea,  however, 
might  well  be  a  defence  to  a  hostile  claim  by  persons  asserting  a  title  under  the 
defendant-zemindar  in  the  former  suit  against  those  claiming  under  the  plaintiff- 
aemindar  in  that  suit : 

Seld,  on  the  true  construction  of  deeds  of  mortgage,  and  of  sale,  and  a  certificate 
of  sale,  of  shares  in  a  zemindari,  where  the  documents  contained  no  words  of 
exception  or  reservation  that  they  conveyed  all  the  interests  of  the  mortgagor, 
vendor,  and  judgment-debtor  respectively  in  the  zemindari.  Their  interests  in  the 
houses  on  the  land  and  in  the  profit  rents  derived  from  them  passed  in  the  absence 
of  any  words    showing  an  intention  to    retain  or    exclude  them. 

Appeal  and  oross-appeal  consolidated  from  a  judgment  and 
decree  (2l8t  January  1898)  of  the  High  Court  at  Calcutta 
modifying  a  decree  (31st  March  1896)  of  the  Subordinate  Judge 
of  Pumeah,  which  was  in  favour  of  the  respondents  and  oross- 
appellants. 

Appeal  by  the  first  defendant,  Ashgar  Beza  Khan,  and  Cross- 
Appeal  by  the  plaintiffs  Mahomed  Mehdi  Hossein  Khan  and 
others,  to  His  Majesty  in  Council. 

The  suit  out  of  which  these  appeals  arose  was  brought  by  the 
respondents,  who  Were  the  heirs  of  Nawab  Syad  Latf  Ali  Khan, 
and  they  sued  the  appellant,  Ashgar  Eeza,  his  brother  Dilawar 
Eeza,  and  certain  other  defendants  to  establish  their  title  to  and 

•  Present :  Lords  Macnaghten,  Shand  and  Liudley,  Sir  Andrew  Scoble,  Sir 
Arthur  Wilson  and  Sir  John  Bunser. 
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obtain  posdession  of  certain  properties — (I)  an  undivideJ  share  in        19^3 
a  village  and  bazar  called  Katubgunge,  (2)   an  arhat  called  Phar,       y^^ 
(3)  a  hit  or  market  called  Alimganj,  and  (4)  a  julkur  or  fishery  Rbza  Kuak 
called  Peazmoni :  all  situate  in  pergunnah  Surjapore.     The  suit    mahomrd 
was  brought  en  the  allegation  that  the  properties  were  appurtenant      Mkhdi 
to,  and  part  and  parcel  of,  the  zemindari  estate  of  Surjapore;  and      Kuan. 
whether  they  were  so  or  not  was  the  main  question  in  this  appeal. 
The  plaintijBEs  made  title  on  the  following  facts.     The  last  sole 
owner  of  pergunnah  Surjapore  was  Raja  Ftikhruddin  IIo  sein,  who 
at  his  death  left  two  sons,  Akbar  Hossein  and  Didar  Ilossein. 
The  latter  took  up  his  residence  at  the  village  of  Khagra  and 
was    succeeded   by  his  son,    Inayet   Hossein.     Akbar  Ilossein 
went  to  live  at  the  village  of  Kishenganj,  and  on  his  death  his 
widow.  Rani  Zahurunnissa,  obtained  possession  of  his  share  in 
the  estate.    She  was  succeeded  by  her  brother,  Hossein  Reza,  who, 
in  turn,  was  succeeded  by  his  son,  Ahmed  Reza.     After  litiga- 
tion the  respective  interests  in  the  estate  were  fixed  at  9  annas 
8  gundahs  for  the  Ehagra  branch,  and  6  annas  12  gundahs  for 
the  Kishanganj  branch.     In  the  latter  share  the  wife  of  Ahmad 
Reza  held  11  gundahs.     Ahmad  Reza  died  in  May  1870,  leaving 
by  one  wife  two  sons,  Haidar  Reza  and  Safdar  Reza,  and  by 
another  wife  four  sons,  the  defendants  Asghar  Reza,   Dilawar 
Rezas,  and  two  others  who  died.    The  mother  of  Haidar  Reza  and 
Safdar  Reza  having  also  died,  each  of  her  sons  was  in  1876  in 
proprietary  possession  of  a  share  in  pergunnah  Surjapore  amount- 
ing to  1  anna  5  gundahs  2   cowries  and   2  krants.     On    25th 
April  1876  Haidar  Reza  mortgaged  to  Nawab  Syad  Lutf  Ali  the 
whole  of  his  share  in  the  pergunnah.     The  material  portion  of 
the  deed  of  mortgage  was  as  follows  : — 

**  Whereas  the  entire  1  anna  2  krants  out  of  2  annas  1  cowrie  1  krant  of  the 
entire  6  annas  1  gnndah  share  left  by  my  father,  and  5  gundahs  2  cowries  out 
of  11  gundahs  share  left  by  my  mother,  in  aU  1  anna  6  gundahs  2  cowries 
2  krants  proprietary,  zemindari  and  ahlemashi  rights,  out  of  6  annas  12  gundahs 
share  loft  by  my  father  and  mother  of  the  entire  16  annas  of  the  pergunnah 
Surjapore,  inclusive  of  all  mehals,  taluks,  mouzahs,  kismuts,  and  arasiats  original 
with  dependencies,  pergunnah  aforementioned,  towzi  No.  7,   Zillah   Pumea,   and 

towzi  Ko.  265  in  Zillah  Dinagepore are  exclusively  owned  and 

possessed  by  me,  and  I  have  exclusively  held  the  same  in  my  possession  up  to 
this  time,  free  from  the  co-partnership  and  possession  of  any  other  person,  the 
same,  together  with  all  the  lands  cultivated  or  uncultivated,  reclaimed    or  not 
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1903  reclaimed,  jungles,  mahwajhal,  sayerwajhal,  all  grain  duties,  julkar%  bankars,  ahurs, 

s^v^         ponds and  all  zemindaris,  palms,  ahlemashi,  &e.,  rights  and  cesses, 

AsOHAB  appertaining  to  the  said  pergunnah,  save  and  except  the  old  and  usual  minhai  and 

muafl  lands  exempted  by  the  Mahomedan  Law,  and  save  and  except  the  amlak 

Mahohbd  <^<^  resumed   rent-free  holdings  both  ancestral  and  purchased  by  me  have   been 

Mbhdi  granted  in  ijara  by  me."  . 
HossBiir 

KuAv.  On  the  5th  May  1883  Haidar  Beza  sold  to  Nawab  Syad  Lutf 

All  oat  of  the  property  mortgaged  a  share  amounting  to  1  anna 
2  oowries  2  krants.  The  operative  part  of  the  deed  was  as 
follows : — 

"In   all    1  anna  2  cowries  2  krants    proprietary  semindsri  and  ahlemashi 
right  out  of  6  annas  12  gundahs  share  left  by  my  father  and  mother  out  of  the 

16  annas  zemindari  right  in  the  aforesud  pergunnnh  Surjapore 

owned  and  possessed  by  me   exclusively  up  to  this  time together 

with  all  the  boundaries,  rights,  interests,  appurtenances  and  all  mehals,  taluks, 

mousahs,  kismuts,  gutches,  all  cultivated  and  uncultivated  lands grain 

duties,  julkurs ground-rents  of  tenants,   houses  of   tenants,  ghats, 

hdts,  bazars,  gunges,  &c.,  cutcherry  houses,  and  all  zemindari  proprietary  and 
patni  rights  and  cesses,  &c.,  appertaining  to  the  aforesaid  pergunnah  Surjapore, 
towzi  No.  7  in  the  district  of  Pumea,  and  towzi  No.  265  in  the  district  of 
Dinagepore,  and  all  appurtenances  thereto,  save  and  except  the  long-standing  usual 
mxnhai  and  mu^fl  lands,  exempted  by  the  Mahomedan  Law,  have  been  sold 
absolutely  by  me." 

Safdar  Eeza  had  also,  on  25th  April  1876,  executed  in  favour 
of  Nawab  Sjad  Lutf  Ali  Ehan  a  mortgage  of  his  share  in  the 
pergunnah,  similar  in  terms  to  that  executed  by  Haidar  Beza. 
Be  also  created  a  further  charge  in  the  same  share  by  a  bond 
dated  the  20th  August  1880  in  favour  of  his  mortgagee,  who 
obtained  a  decree  for  possession  of  the  share  on  10th  December 
1883.  On  his  marriage  in  18S3  Safdar  Eeza  had  charged  his 
share  in  the  pergunnah  as  security  for  the  payment  of  his  wife's 
dower.  On  her  death  her  heirs  sued  him  for  payment  by  sale 
of  the  mortgaged  property,  if  necessary,  and  obtained  a  decree 
on  27th  May  1889,  in  execution  of  which  his  share  was  sold  by 
auction  on  4th  April  1892  and  purchased  by  the  plaintiffs.  The 
sale  certificate,  dated  18th  December  1894,  described  the  property 
sold  in  the  following  terms : — 

"  1  anna  6  gundahs  2  cowries  2  krants  zemindari  in  pergunnah  Surjapore,  the 
mortgaged  property  forming  the  right  and  interest  of  Syad  Safdar  Reza,  judgment- 
debtor." 

The  plaintiffs  then  claimed  to  have  acquired  by  the  purchase 
of  shares  from  Haidar  Reza  and  Safdar  Beza  the  whole  of  the 
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interest  (amounting  in  all  to  2  annas  6  gundahs  1  cowrie  1  krant  1903 

share)   in  pergunnah  Surjapore    of    which    Haidar    Reza  and  asohab 

Safdar  Reza  could  dispose.     Being  obstructed  by  Asghar  Reza  Rkza  Khaw 

and  his  brother,  Dilawar  Reza,  in  geting  possession  of  this  share,  Mahombd 

the  plaintifb  on  8th    April   1895    instituted  the    present  suit,  hossbin 

praying  for  recovery  of  possession  of  the  properties  in  dispute  with  Khan. 
mesne  profits  and  costs. 

Asghar  Reza  and  Dilawar  Reza  defended  the  suit  and 
denied  that  the  properties  in  suit  were  appurtenant  to  Surjapore, 
and  daimed  them  to  be  their  own  private  properties,  separate 
and  apart  from  the  estate  conveyed  by  either  the  mortgages  or 
sales  of  the  interests  of  Haidar  Keza  and  Safdar  Reza.  With 
respect  to  Kutubgunge,  they  alleged  it  was  their  mukurari 
istemrari  ancestral  property,  and  was  also  that  of  Haidar  Reza 
and  Safdar  Reza ;  that  it  had  been  decided  in  a  suit  between 
Ahmed  Reza  (the  father  and  ancestor  of  Asghar  Reza  and  Dilawar 
Reza  and  of  Haidar  Reza  and  Safdar  Reza)  and  Inayet  Hossein, 
zemindar  of  Khagra,  that  it  was  a  bazar  erected  by  the  ancestors 
of  Ahmed  Reza,  the  pUintiff  in  that  s'lit,  and  that  Inayet 
Hossein,  the  defendant  in  that  suit,  as  a  co-sharer  of  the  pergunnah 
Surjapore,  had  no  right  and  claim  to  it,  and  they  submitted  that 
that  decision  was  binding  on  the  plaintiffs  and  was  res  judicata 
in  the  present  suit.  They  alleged  that  the  other  properties  were 
ancestral  rent-free  lands,  and  that  they  had  acquired  the  interest 
of  Haidar  Reza  and  Safdar  Reza  in  those  properties  and  in 
Kutubgunge  by  deeds  of  sale  of  2nd  August  1890  and  llth 
February  1891,  and  by  sale  in  execution  of  a  decree  on  29ta 
May  1887.    They  also  set  up  the  plea  of  limitation. 

The  other  defendants,  who  were  the  heirs  of  Haidar  and 
Safdar  Reza,  did  not  defend  the  suit.     Issues  were  raised,   of 
which  the  following  only  were  material : — 
(2)  Is  the  claim  barred  by  limitation  P 

(4)  Have  the  plaintiffs  acquired  any  title  to  the  properties 
in  suit  under  the  ijaras  and  purchases  they  have  set  up  P 

(6)  Are  the  properties  embraced  by  the  ijara  and  the  sale 
deeds  set  up  by  the  plaintiff,  separate  and  distinct  from 
the  properties  in  suit  P 
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(6)  Is  the  decision  in  the  previous  suit  between  Ahmed  Beza 

and  Inayet  Hossein    binding  on    the  plamtifEs    as 

res  judicata  ? 
(?)  Do  the  properties  in  suit  belong  to  the  defendants  as 

their  exclusive  property  in  the  manner  they  allege  ? 
(9)  Is  the  daim  for  mesne  profits  excessive  ?    Is  it  barred 

as  to  the  year  1899  ? 
The  Subordinate  Judge  was  of  opinion  that  the  main  ques- 
tion for  decision  was,  "  whether  the  properties  in  suit  appertained 
to  the  estate  of  Surjapore,  and  the  ownership  in  them  passes  along 
with  that  of  the  estate  itself,  or  are  these  independent  of  it  ?,"  and 
finding  that  it  has  not  been  proved  that  the  village  of  Eutub- 
gunge  was  held  on  a  mokurari  tenure  or  the  remaining 
properties  on  a  rent-free  tenure,  he  decided  in  favour  of  the 
plaintifb'  title  on  issues  4  to  7.  He  was  abo  of  opinion  that  the 
suit  was  not  barred  by  limitation,  that  the  plea  of  res  judicata 
was  not  sustained,  and  that  the  plaintiffs  were  entitled  to  the  mesne 
profits  claimed  by  them,  including  those  for  the  year  1899.  In 
the  result  he  decreed  the  plaintifiBs'  claim  with  costs. 

The  defendants,  Asghar  Ueza  and  Dilawar  Reza,  appealed  from 
tMs  decision  to  the  High  Court,  and  a  Division  Bench  of 
that  Court  (O'Kinealy  and  Bamfini  J  J.)  aflSrmed  the  finding 
of  fact  of  the  Subordinate  Judge  that  there  was  no  separate 
tenure  of  the  properties  alleged  to  be  held  rent-free  and  con- 
firmed the  plarutiffs'  title  to  these.  As  to  the  Kutubgunge  property, 
the  High  Court  was  of  opinion  that  the  previous  litigation  had 
established  that  Haidar  Beza  and  Safdar  Heza  held  it  on  a  ryoti 
tenure  with  a  right  of  occupancy ;  that  the  sale  deed  of  16th  May 
1883  did  convey  Haidar  fieza's  ryoti  interest  to  the  plaintiffs,  but 
that  by  the  sale  certificate  of  17th  December  1894  they  had  acquired 
only  the  zemindari,  and  not  the  ryoti,  interest  of  Safdar  Reza* 
The  High  Court,  accordingly,  dismissed  the  appeal  in  all  respects, 
except  so  far  as  it  related  to  Safdar  Eeza's  ryoti  as  distinguished 
from  his  zemindari  interest  in  the  Kutubgunge  bazar,  as  to 
which  they  dismissed  the  suit. 

On  this  appeal  : 

Coweli  for  the  appellant  (and  respondent  in  the  crossrappeal) 
contended  that  he  and  his  co-defendant  and  their  predecessors  in 
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title  had  had  adverse  possession  of  the  properties  in  suit  since        lood 
hef  ore  1876.    No  possession  was  then,  or  at  any  time,  given   to      a^I^h 
Lutf  Ali  Ehan  under  his  zurpeshgi  lease,   nor  had  he  or   those  ^^^^a  Khijt 
holding    under  him  ever    obtained   possession  of   the  disputed    Mahomed 
properties.     On  the  proper  construction  of  the  conveyances  to     HosamK 
the  respondents,  and  judging  from  the  conduct  of  the  parties  to       Kbak. 
them,  those  properties  were  not  intended  to  pass  to  the  respon- 
dents, nor    had    they    ever    had  possession  of  them.      Haidar 
Reza's  and  Safdar  Eeza's  respective  shares    were  not  included 
in  Lutf  Ali  Khan's  purchase  from  Haidar  Beza  in  1883,  nor  in 
his  decree  against  Safdar  Eeza  in  the  same  year.      Lutf   Ali 
Khan  made  no  attempt  to  obtain  possession,  knowing,  it  was  sub- 
mitted, that  he  had  no  title  to   them.     The  appellant's   vendors 
and  their  predecessors  were   in  possession  before  the  appellant 
and  his  co-defendant,  and  had  a' ways  dealt  with  the   proper- 
ties in  suit  as   exclusively  their   own,  independently   of  their   co- 
sharers  in  the  zemiodari  of  Surjapore.    It  was  submitted,  therefore, 
that  with  regard  to  those  properties  (except  as  to  Kutubgunge)  the 
judgment  of  the  High  Court  was  wrong  and  should  be   revers- 
ed.    As  to   Kutubgunge,  the  High  Court   was  right  in  holding 
that  the  respondents  were  bound  by  the  decision  in  the  previous 
litigation. 

Phillips  and  DeQruyther  for  the  respondents  (and  appellants 
in  the  cross-appeal)  contended  that,  with  regard  to  the  disputed 
properties  other  than  Kutubgunge,  there  were  concurrent 
findings  of  fact  by  the  two  Courts  below,  and  that  the  only 
question  was  as  to  Kutubgunge.  But  however  that  might  be, 
the  mortgage  transactions  of  1876  were  intended  by  the  parties 
to  them  to  include,  and,  it  was  submitted,  did  include,  all  the 
interests  within  the  zemindari  of  Surajpore  of  which  the  mort- 
gagors could  dispose ;  and  the  subsequent  sale  deeds  to  Lutf  Ali 
Khan  and  the  respondents  were  also  intended  to  include  all 
the  interests  then  remaining  in  the  mortgagors,  and  on  their 
true  construction  that  intention  was  efiEeoted.  The  Transfer  of 
Property  Act  (IV  of  1882)  s.  8  enacts  that,  unless  there  is  an 
independent  tenure,  everything  passes  by  a  transfer  where  the 
transferor  conveys  "as  owner"  and  no  reservation  is  made.  It  is 
for  the  appellant,   who  contends   that  the    disputed    properties 
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1903        did  not  pasi  under  the  words  of  the  transfers,  to  show  that  they 

AsQHAB     ^^  ^^*'*    There  being  no  express  words  showing  an  intention 

rbza  Khan  to  retain  Safdar  Eeza's  interest  in  Kutubgunge,  it  would  pass 

Mahoicbd   under  the  deeds';  and  the  High  Court  was  wrong  in  holding  that 

Ho8m»     ^^^  respondents  were  bound  by  re$  judicata  as  to  that  property 

Cowell  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Ijobd  Lzvd&bt.  The  question  to  be  determined  on  these 
appeals  is  the  right  of  the  plaintiffs  (respondents  in  the  first 
appeal)  to  four  properties  in  the  possession  of  the  defendants. 
The  Subordinate  Judge  decided  in  favour  of  the  plaintiflEs.  Two 
of  the  defendants  appealed  to  the  High  Court,  which  aflBrmed 
the  decision  as  to  three  out  of  the  four  properties,  but  reversed  it 
as  to  the  fourth.  One  of  the  two  defendants  who  appealed  to  the 
High  Court  has  appealed  to  His  Majesty  in  Council  from  this 
decision,  so  far  as  it  is  adverse  to  him ;  and  the  plaintifiEs  have 
appealed  from  it,  so  far  as  it  is  adverse  to  them. 

As  to  three  out  of  the  four  properties,  both  Courts  were  in 
favour  of  the  plaintifib ;  but  as  to  the  fourth,  the  High  Court 
considered  that  the  title  was  res  Judicata^  and  on  that  ground^ 
and  that  only,  they  differed  from  the    Subordinate  Judge. 

Passing  over  this  question  for  the  present,  their  Lordships  are 
of  opinion  that  the  plainti&  have  established  their  title  to  all 
four  properties.  The  defendants  showed  no  prior  title  of  their 
own.  They.relied  on  possession  and  lapse  of  time,  and  the  first 
appellant  relied  further  on  conveyanoes  subsequent  to  those 
under  which  the  plaintiffs  claim.  Adverse  possession  for  12  years 
before  the  commencement  of  this  action  was  not  proved,  and  the 
conveyances  relied  upon  by  the  first  appellant  conveyed  no  title 
by  reason  of  the  prior  conveyances  to  the  plaintiffs.  This  was 
the  view. taken  by  both  Courts  in  Lidia,  and  were  it  not  for  the 
cross- appeal  and  the  defence  of  res  judicata  as  to  one  of  the  four 
properties,  their  Lordships  would  not  think  it  necessary  to  say 
more.    They  would  simply  dismiss  the   first  appeal. 

The  defence  of  res  judicaia  and  the  cross-appeal  render  it 
necessary  to  go  a  little  further  into  detail.  The  title  of  the 
plaintiffs,   who  are    the    respondents    in  the  first  appeal,  will  bo 
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found  aoourately  stated  in  their  case.     The  following  short  state-        1908 
ment  is  all  that  is  necessary  for   the  purpose  of  understanding  the     j^J^^^ 
defence  of  re%  judicata : —  Ema  Khan 

The  semindari  of  Surjapore  geographically  included  all  four  mahokbd 
properties  in  dispute  and  formerly  belonged  to  Syad  Haidar  Reza  Mbhd: 
and  Syad  Safdar  Reza  in  equal  shares.  Syad  Haidar  Beza  is  Khav. 
the  ancestor  of  the  defendants  Nos.  3  to  11,  who  are  not  appellants. 
The  defendant  No.  1,  who  is  the  only  appellant  in  the  first 
ai^>ealy  is  a  step-brother  of  Syad  Haidar  Eeza.  In  1876  Syad 
Haidar  Beza  and  Syad  Safdar  Beza  mortgaged  their  shares  in 
the  zemindari  to  Syad  Lutf  Ali  Khan.  In  1883  Haidar's 
share  and  in  1892  Saf dar's  share  was  sold  to  him.  The  plaintiffs 
claim  through  him.  The  four  properties  now  in  dispute  are 
claimed  by  the  plaintifb  as  parts  of  the  zemindari,  and  the  main 
contest  in  this  case  turned  on  whether  they  were  parts  of  it  or 
whether,  as  the  defendants  alleged,  they  had  been  severed  frrm  it 
and  did  not  pass  to  Syad  Lutf  Ali  Ehan.  Both  Courts  decided 
this  point  in  favour  of  the  plaintifEs  as  to  three  properties,  and 
their  Lordships  see  no  reason  whatever  for  difEering  from  them. 

The  fourth  property  in  dispute  called  Kutubgunge  was  a 
bazar  built  many  years  ago.  There  was  a  dispute  and  litigation 
(in  1865  and  lasting  until  1869)  about  this  bazar  between  the 
then  owners  of  the  zemindari.  The  proceedings  in  this  litigation 
are  set  out  in  the  record,  and  the  history  of  the  bazar  appears  to 
be  as  follows : — ^It  appears  that  there  were  two  bazars  in  this 
zemindari,  both  built  many  years  ago.  One  was  built  by  an 
ancestor  of  the  then  defendant,  and  the  profits  of  this  were  not 
divided  between  the  zemindars,  but  were  enjoyed  by  the  defen- 
dant and  his  ancestors.  The  other,  which  was  then  (and  is  now) 
in  dispute,  had  been  built  by  a  female  ancestor  of  the  then 
plaintiff  Ahmed  Beza,  and  was  claimed  by  him  as  part  of  his 
share  of  the  zemindari.  It  was  apparently  held  under  a  lease  or 
a  succession  of  renewable  leases  in  respect  of  which  a  ground-rent 
was  payable  to  the  zemindars.  The  question  in  dispute  was  who 
was  entitled  to  the  profit  rental.  Ahmed  Beza  claimed  it  all  as 
his.  The  other  zemindar,  t.e.,  the  then  defendant,  claimed  a 
share  of  it.  The  decision  was  in  favour  of  Ahmed  Beza.  Neither 
party  claimed  the  bazar  as  property  severed  from  the  zemindari. 
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Nor  did  the  Court  decide  that  the  land  on  which  the  bazar  was 
AsGHiB     ^^*  "^^  °^*  P*^^*  ^^  ^^®  zemindori  estate  within  which  it   was 


Bbza  Khak  locally  situate. 
Mahomed 


Mbhdi 

H088EIK 

Khak. 


All  that  was  decided  in  this  litigation  was  that 
Ahmed  Eeza  as  the  successor  of  the  person  who  had  built  the 
bazar  was  entitled  to  take  for  his  own  benefit  the  profit  rental 
obtainable  from  it,  and  was  not  bound  to  share  that  rental  with 
the  other  zemindar. 

Under  these  circumstances  the  plea  of  re«ywrf»^a^a  might  well 
be  a  defence  to  a  hostile  claim  hj  persons  asserting  a  title  under 
Ahmed  Reza's  former  opponent  against  those  who  claim  under 
him.  But  their  Lordships  are  at  a  loss  to  understand  its  appli- 
cability in  a  dispute  between  persons  all  of  whom  claim  under 
Ahmed  Eeza  himself,  as  the  plaintiffs  and  the  defendants  in  this 
case  do.  The  claim  under  the  Statute  of  Limitations  being  nega- 
tived, the  present  dispute  must  turn  on  the  true  construction  of 
the  conveyances  under  which  the  parties  respectively  claim. 

The  conveyances  to  the  plaintiffe'  ancestor,  Syad  Lutf  Ali 
Khan,  were  made  in  1883  and  1894,  and  are  set  out  in  the  record. 
The  deed  of  1883  contaius  no  words  of  exception  or  reservation, 
and  is  ample  in  point  of  language  to  pass  all  Syad  Haidar  Beza's 
interest  in  the  zemindari,  including  the  land  on  which  the  bazar 
was  situate.  His  interest  in  the  houses  on  that  land  and  in  the 
profit  rents  derived  from  them  would  pass  by  the  deed  in  the 
absence  of  words  showing  an  intention  to  retain  them. 

It  is  true  that  in  1890  and  1891,  Haidar  Eeza  and  his  wife 
sold  their  share  in  the  bazar  to  the  first  appellant,  but 
the  prior  conveyance  to  the  plaintiffs'  ancestor  left  them  no  share 
in  this  bazar  which  they  could  convey  to  any  other  person. 

The  share  of  Saf  dar  Eeza  was  sold  under  the  decree  of  the 
Court,  and  the  sale  certificate  of  the  18th  December  1894  shows 
that  all  his  interest  in  the  property  mortgaged  by  him  was  sold 
to  the  plaintiffs.  The  description  in  the  certificate  is  again  quite 
sufficient  to  pass  his  interest  in  the  bazar  in  the  absence  of  any 
words  showing  an  intention  to  exclude  it. 

The  result,  therefore,  is  that  their  Lordships  will  humbly 
advise  His  Majesty  to  dismiss  the  appeal  of  the  defendant  Syad 
Ashgar  Eeza,  and  to  allow  the  cross-appeal  of  the  plaintiffs  and 
to  discharge  the  decree  of  the  High  Court  so  far  as  it  reversed 
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the  decree  of  the  Subordinate  Judge,  and  to  order  the  appellant       1908 
Sjad  Aflhgar  Beza  to  pay  the  oosts  of  that  appeaL    The  other     j^^^^ 
appellant  to  the  High  Court  is  not  before  the  Board  and  cannot,  ^xa  Ehav 
therefore,  be  ordered  to  pay  these  costs.  Mahomid 

The  appellant  Syad  Ashgar  Beza  will  pay  the  costs  of  his    ^^ 
appeal  and  of  the  oross-appeaL  Khav. 

Appeal  dismissed.    Crou-appeal  allowed. 

Solioitors  for  the  appellant :  Miller ^  Smith  and  Bell. 
Solicitors  for  the  cross-appellants :  Watkins  and  Lempriere. 
J.  V.  w. 


REFERENCE  FROM  BOARD  OF 
REVENUE. 


In  the  matteb  of  a  BEFEBENGE  UNDEB  THE  INDIAN 
STAMP  ACT,  1899/ 

BiU^4adUiS'~89a'im$wrtme9^8Umf  duijf^Skmf  Act  {H  ^f  1899)  «t.  2,  7, 
and  Seh.  I,  Art.  47 A-^' CotUraei  for  iMhimtwramo^*^* Foliojf  of  $9a»im* 
nHTonot.* 

The  docame&H  anntied  to  the  itfttement  of  the  OMe  lef  emd,  tie  hille-of  - 
lading  within  the  metning  of  tiie  Stamp  Aet  (II  of  1809),  and  ae  laeh  are  liable  to 
■tamp  duty  under  that  Act 

JSewell  T.  Swrdiok(l)  referred  to. 

When  by  each  a  doonment  a  Company,  for  an  inereased  payment,  takee  npon 
Heelf  all  rifka  attending  gooda  while  on  board  of  a  ehip  or  reMel,  the  document  ie 
not  a ' policy  of  eea-infuranoe,'  but  only  a  'eontraet  for  eea-lnsuranoeb'  and  ie  not, 
therefore,  liable  to  be  stamped  ae  a  '  policy  of  eea-insnranoe'  under  the  Aet. 

Bbfebencb  under  Stamp  Act,  1899. 

This  was  a  Beferenoe  from  the  Board  of  Beyenue,  Lower 
ProYinoes,  under  the  proTisions  of  s.  67  of  the  Indian  Stamp 
Aot  of  1899y  in  oonneotion  with  the  liability  to  stamp  duly  of 

•  Ciril  Reference,  Ko.  1  of  1908,  by  the  Board  of  Berenue,  dated  the  12th 
February  1908. 

Before  Sir  Francia  W.  Maclean,  K.o.i.1.,  Chief  Juetioe^  tf r.  Juatice  Sterene 
and  Mr.  Justice  Geidt. 

(1)  (1884)  L.  R.  10  App.  C.  74. 

40 


1908 
Feb.  28. 
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1903       certain  documents  issued  by  the  Inland  Rivers  Steam  Navigation 

Rbfkbbncb   Companies.    Several  forms  of  these  documents  were  annexed  to 

uNDBB       ^^  statement  of  ihe  case  submitted  for  the  decision  of  the  Hi£:h 

bTAlf  P  ACT  ^ 

OF  1899.     Court,  of  which  the  first  two,  known  as  the  red  and  blue  bills,  and 
an  ordinary  form,  are  reproduced  here  for  reference. 

The  statement  of  the  case  and  the  opinion  of  the  Board  were 
in  the  following  terms : — 

"  1.  In  January  1900  a  request  was  preferred  to  the  Govern- 
ment of  Bengal  by  the  Calcutta  Marine  Insurance  Agents' 
Association  that  they  might  be  permitted  to  issue  policies  insuring 
against  inland  risks  without  affixing  stamps  thereto,  on  the 
ground  that  the  Birers  Steam  Navigation  Company  and  the 
India  Qen'eral  Navigation  and  Bailway  Company  by  the  use  of 
what  were  described  as  unstamped  bills-of -lading  did,  in  efPect, 
in  consideration  of  a  payment  referred  to  as  ^  additional  freight,' 
i.e.y  a  rate  of  freight  over  and  above  that  charged  under  the 
ordinary  bill-of -lading  for  the  carriage  of  the  goods  only,  under- 
take to  cover  the  risks  usually  insured  against  under  a  policy  of 
Marine  Insurance.  Since  the  petitioners  represented  that  these 
so-called  biUs-of-lading  were  in  effect  policies  of  sea-insurance 
under  the  law,  they  urged  that  they  were  at  a  disadvantage  in 
business  competition  with  the  Carrying  Companies,  by  the  fact 
that  the  latter  escaped  the  payment  of  stamp  duty  upon  docu- 
ments of  a  nature  similar  to  the  policies  to  which  a  Company  of 
Marine  Insurance  was  required  to  afiix  stamps. 

"  2.  Enquiry  having  been  thus  directed  to  the  point,  the 
Board  of  Revenue,  after  taking  legal  opinion,  and  with  the  (Kolout- 
rence  of  the  Government  of  Bengal,  held  that  the  ifo-oalled  bilk- 
of -lading,  referred  to  as  issued  by  the  Inland  Carrying  Companies, 
were  liable  to  be  stamped  under  Articles  14  and  47 A,  Schedule  I, 
Act  n  of  1899,  as  *  bills-of -lading '  and  *  policies  of  insurance,' 
and  issued  orders  to  the  officers  charged  with  the  administration 
of  the  law,  directing  them  to  ensure  that  stamp  duty  was  in 
future  paid  accordingly. 

"  3.  In  June  1902  it  was  again  represented  by  the  Calcutta 
Marine  Insurance  Agents'  Association  that  the  decision  of  the 
Board  of  Revenue  as  to  the  liability  to  stamp  duty  of  the  docu- 
ments  in  question  had  not  been    acted    upon  by  the  Inland 
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Carrying  CompanieB,  and  that  the  Companies  of  Marine  Insurance        1903 
proper  continued  in  consequenoe  to  be  unfairly  handicapped  in   Rg^^,rcB 
the  conduct  of  their  business.     Enquiry  having  ascertained  that       undbb 
the  bills-of -lading  referred  to  were  in  fact  still  issuing  unstamped,     of  1899. 
the    two  Steamship    Companies    concerned    were    requested    to 
explain.     They  replied  contesting  the  legal  correctness  of  the 
decision  given  by  the  Board  of  Eevenue  that  stamp  duty  could  be 
levied  in  the  cases  described,  and  further  reference  having  been 
made  to  the  legal  advisers  of  Government,  the  Board  have  con- 
sidered it  proper  to  obtain  the  authoritative  decision  of  the  High 
Court  upon  the  point  at  issue. 

"  4.  Copies  of  the  ordinary  bills-of-ladiug  used  by  the  Com- 
panies as  also  of  those  known  as  the  red  and  blue  bills,  which  have 
immediately  occasioned  the  present  reference,  are  annexed  here- 
with. It  will  be  observed  that  the  special  bills  (except  for  the 
fact  that  that  in  use  by  the  India  General  Navigation  and  Rail- 
way Company  is  in  blue  type  and  that  by  the  Rivers  Steam  Navi- 
gation Company  is  in  red)  are  identical  in  form.  It  is  distinctly 
specified  upon  them  that  their  use  by  shippers  is  optional ;  if  the 
freight  charges  only  are  paid  in  the  usual  form,  the  risks  of 
carriage  rest  with  the  shippers ;  if  the  ad-valorem  freight  is  paid 
upon  the  value  to  be  declared,  in  addition  to  the  ordinary  freight 
which  is  separately  set  forth,  the  Bame  risks,  subject  to  certain 
specified  conditions,  are  borne  by  the  Carrying  Companies. 

"  5.  The  decision  of  the  Board  of  Revenue  regarding  them, 
as  arrived  at  in  1900,  is  quoted  below : — 

'  On  referring  to  the  forms  of  the  red  and  blue  biUs-of-lading 

it  is  found  that,  in  consideration  of  the  additional  freight,  the  carrying  Com- 
panies take  upon  themselves  the  liability  for  the  goods  from  the  time  they 
are  delivered  to  them  for  carriage,  until  the  same  are  landed,  including  risk  of 
craft  within  the  ports  of  shipment  and  destination  to,  and  from,  the  vessels. 
The  bills  in  question  also  purport  to  be  receipts  for  goods  shipped  from  one  place 
for  delivery  at  another.  As  a  bill-of -lading  freight  is  paid  at  one  rate,  while  an 
additional  freight  at  a  different  rate  b  recovered  for  the  insurance  of  goods  until 
delivery. 

'  Such  being  the  character  of  these  bills-of -lading,  they  come  under  the  defini- 
tion of  '  bill -of -lading,'  at  also  of  '  poUcy  of  insurance,'  as  given  in  sub-sections 
4  and  20  (a)  of  section  2  of  the  Indian  Stamp  Act,  II  of  1899,  and  under  section  5 
of  the  Act  are  chargeable  with  the  aggregate  amount  of  stamp  duty  provided  in 
Articles  14  and  47 A  of  schedule  I  of  the  Act.' 
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1903  "  6.    The  opposite  view  which  has  been  urged  on  behalf  of  the 

RBFEBBiroi  ^^^^^  Oarrjing  Companies,  may  be  summarised  as  follows: — 

T7KDBB  Drawing  a  distinction  between  the  ordinary  and  the  red  and  blue  forma  of 

^"ifioo^^  bill-of -lading,  and  representing  tbe  hardship,  after  an  immnnity  extending  over 
some  sixty  years,  of  their  being  called  upon  to  stamp  the  so-called  bills-of -lading 
in  their  use,  they  submitted  that  the  former  were  not  bills- of -lading  at  all,  but 
merely  receipts  for  cargo,  and  on  the  analogy  of  a  railway  receipt  were  not  liable 
to  stamp  duty,  especially  seeing  that  the  freight  on  the  goods  was  recovered  on  a 
separate  bill  form  which  was  stamped  when  the  freight  exceeded  Rs.  20;  whereat 
railway  receipts  mention  the  'sum  paid'  and  ' to  pay,' and  bear  no  stamp  at  all. 
It  was  argued  that  it  was  absolutely  impracticable  to  affix  stamps  to  each  of  these 
bills-of -lading  or  cargo  receipts,  and  that  it  was  unknown  in  the  history  of  inland 
navigation  or  railway  management  that  a  receipt  for  goods  (or  a  so-called  InU-of • 
lading)  should  be  stamped.  Were  the  ruling  enforced,  the  anomalous  position 
'would  arise,  in  so  far  as  the  Companies  carried  very  largely  in  connection  with 
Tailways  as  railway  ferries,  that  while  consignments  from  a  railway  station  to  a 
steamer  station  would  not  be  carried  under  a  stamped  receipt  (or  so-called  bill-of- 
Jading),  a  consignment  from  a  steamer  station  to  a  railway  station  would  be. 

It  was  further  stated  that  railways  run  ferries  of  thear  own  precisely  aa  tbe 
Companies  do  for  them,  carrying  on  precisely  the  same  trade  as  they,  and  yet  are 
exempt  from  stamping  the  documents  under  which  the  goods  are  so  carried ;  also 
that  the  Postal  Department  insures  parcels  to  any  amount  which  are  in  many  cases 
carried  by  river  and  by  sea,  and  yet  is  exempt  from  stamping  its  documents  either 
as  bills-of -lading  or  as  policies  of  insurance. 

It  was  mentioned  that  the  two  Companies  interested  had  a  total  of  842  stations, 
many  of  them,  or  in  fact  the  majority,  merely  mat  huts,  erected  on  sand  churs. 
The  greater  part  of  the  shipments  from  stations  of  this  description  were  of  small 
value,  and  the  freight  in  many  cases  as  low  as  Be.  1  or  even  less.  The  incidence 
of  a  tax  of  four  annas  for  a  stamp  on  the  receipt  (or  so-called  bill-of -lading)  on 
such  shipments  would  be  very  serious :  the  shipper  would  have  to  pay  it,  and  the 
effect  of  so  dmng  would  be  either  the  restriction  of  trade  or  the  driving  of  the 
trade  of  the  Steamer  Companies  to  the  Slate  and  State-aided  railways,  which  were 
under  no  law  as  to  the  stamping  of  documents.  It  was  represented  that  ocean 
bilb-of -lading  were  never  signed  unlees  the  freight  amounted  to  or  exceeded  £1 
sterling,  equal  at  exchange  (It.  4<{.)  to  Rs.  16. 

Tbe  difficulty  of  keeping  large  stocks  of  stamped,  and,  therefore,  valuable 
documents,  at  the  outlying  places  occupied  by  the  Companies'  stations  was  also 
pressed,  and  it  was  submitted  that  bUls-of  lading,  properly  so  caUed,  were  confined 
to  marine  adventures,  and  that  the  instruments  used  by  the  Companies  at  inland 
carriers  as  bills-of -lading  were  mere  receipts  for  goods,  without  any  of  the  other 
incidents  and  legal  effects  of  bills-of -ladii^  proper. 

It  was  pointed  out  that  there  was  no  definition  of  a  biU-of -lading  in  the  Stamp 
Act,  but  that  section  2,  clause  4  of  the  Act  ran  as  follows: — 

'Bill-of -lading  includes  a  through  bill-of -lading,  but  does  not  include  a  mate's 

receipt.' 

It  was  argued  that  the  reference  to  a  '  mate's  receipt,'  which  had  no  appli- 
catiou  to  inland  navigation,  coupled  with  the  omission  of  the  definition  fi*om  the 
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Act,  indicated  the  exdonon  of  tach  receipts  or  lo-called  biUi-of-Udtng  uted  in  1908 

inland  navigation  from  the  operation  of  the  Stamp  Act,  and  thus  brought  it  into    K,,],K]tyeB 
accord  with  the  English  law  under  which  (54  and  65  Vict.,  Chapter  39)  a  bill-of  •        undib 
lading  for  any  goods,  merchandise  or  eifects  to  be  ^asporiedor  earried  eooitwite   ^^^^JLqq^ 
(t.0.,  not   for  inland  navigation)  was   required  to  be  stamped.    There  being  no 
definition  of  a  bill-of -lading  in  the  Indian  law,  it  was  argued  that  reference  should 
be  made  to  the  English  Law  on  the  subject  for  what  was  meant  by  the  same,  and 
that  the  word  was  exclusively  there  used  with   reference  to  sea-going   vessels.  * 

Doubt  was  expressed  whether  a  bill-of -lading,  properly  so  called,  had  any  appli- 
cation to  inland  navigation. 

From  Smith's  MeroanHU  Law,  page  842,  the  following  passage  was  quoted : — 

'There  is  some  donbt  whether  a  bill-of -lading,  properly  so  called,  be  not 
confined  to  marine  adventures,  and  whether  an  instrument  no  wcrded  given  by  a 
boat-master  in  a  canal  navigation  would  operate  in  any  way  except  as  a  receipt  or 
memorandum. 

It  was  submitted  that  there  being  so  much  doubt  in  the  ma'  ter,  the  inland 
carriers  were  entitled  to  the  benefit  of  such  doubt,  and  that  the  Indian  Stamp  Act, 
like  all  the  fiscal  statutes,  should  be  construed  strictly. 

As  to  the  red  and  blue  bills-of -lading,  in  respect  of  which  it  was  demanded 
that  they  should  bear  stamps  both  as  bills-of -lading  and  as  policies  of  insurance, 
the  analogy  of  the  railway  receipt  was  again  urged.  It  was  represented  that 
ndlways  have  diiferent  receipt  forms  for — 

(a)  QoodM  at  owner's  risk,  |  (6)  Goods  at  railway  risk,  |  (0)  An  '  insured  receipt,' 
and  that  a  lower  rate  of  freight  was  charged  for  (a)  than  for  (6),  while  (0)  was 
chaiged  at  a  much  higher  rate  than  either  (a)  or  (b).  But  in  no  case  was  the 
receipt  liable  to  stamp  duty. 

In  the  case  of  the  risks  undertaken  by  the  Companies  under  the  red  and 
blue  bill-of -lading,  it  was  represented  that  the  policies  under  which  the  said 
risks  were  covered  were  separate  documents  and  had  been  properly  stamped.  Tlie 
values  declared  in  the  red  and  blue  bill-of -lading  were  actually  simple  declarations 
of  risks  incurred  under  these  policies,  and  were  actually  declared  to  the  under- 
writers upon  them.  The  policy  stamp  duty  has  thus  been  paid,  and  it  was  not 
reasonable  that  it  should  be  paid  again  on  the  so-called  bill-of -lading. 

"  7.  While  solely  oonoerned,  at  present,  with  the  question  of 
the  liability  of  the  documents  to  stamp  duty  under  the  law  as  it 
stands,  and  discarding  therefore  as  irrelevant  the  arguments  of 
the  Companies  as  to  their  practical  difficulties  in  complying  with 
the  law  and  as  to  the  anomaly  of  their  position  in  comparison 
with  Railways,  the  Board  are  of  opinion  that  a  reasonable  doubt 
has  been  shown  to  exist  as  to  the  correctness  of  their  decision  of 
1900,  regarding  which  the  decision  of  the  Honourable  High  Court 
may  properly  be  sought. 

0.  E.  BUCKLAND, 
Member  of  the  Board  of  Revenue^  Z.  P." 

The  nth  February  19CS. 
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The  Advootite-Oeneral  {Mr.  J.  T.  Woodroffii)  in  support  of  the       J^ 
reference.    The  question  is  whether  these  documents  are  bills-of-  RniBiiros 
lading.     I  submit  they  are  so.     These    Companies    are  only  stamp  aot 
ooiAmon  carriers.  Bef erring  to  the  forms  of  the  red  and  blue  bills-     ^'  ^^^* 
of-lading,  we  find  that  these  Oompanies,  in  consideration  of  the 
additional  freight,  take  upon  themselves  all  risks  until  the  goods 
are  landed  at  their  destination.    That  being  so^  these  documents 
come  under  the  definitions  of  ^'  bills-of -lading  "  and  ''  policies  of 
insurance "  in  s.  2^  sub-ss.  4  and  20  (a)  of  the  Indian  Stamp 
Act  (n  of  1899) ;  and,  as  such,    they    are   chargeable   with 
the  aggregate  amount  of  stamp  duty :  see  Bryans  v.  Nxx(})  and 
Ohogemul  v.  The  Commissioners  for  the  Improvement  of  the  Fort  of 
Cakutta{2). 

Mr.  Sill  (Babu  Prosonno  Oopal  Roy  with  him)  for  the 
Rivers  Steam  Navigation  Company  {contra).  These  documents 
are  not  bills-of-lading.  The  Stamp  Act  of  1899  does  not  define  a 
bill-of -lading ;  but  s.  2,  d.  4  says  that  a  bill  of  lading 
includes  a  through  bill  of  lading,  but  does  not  include  a  mate's 
receipt.  The  term  *^  bill  of  lading "  is  applied  to  an  instrument 
signed  by  the  master  of  a  vessel  passing  along  the  high  seas  • 
see  the  case  of  Bryans  v.  Nix{l).  The  Q-ovemment  itself  has  put 
a  construction  upon  the  term  by  not  levying  any  stamp  duty  for 
the  last  60  years.  In  order  to  determine  whether  any,  and  if  any 
what,  stamp  duty  is  chargeable  upon  an  instrument,  the  legal  rule 
is  that  the  real  and  true  meaning  of  the  instrument  is  to  be 
ascertained ;  and  that  the  description  given  on  the  instrument  itself 
IB  immaterial :  see  Limmer  AspfuUte  Paving  Company  v.  Commie- 
sioners  of  Inland  Itevenue{S)  and  Mortgage  Insurame  Corporation 
V.  Commissioners  of  Inland  Betenue{^.  The  construction  ought  to 
be  in  favour  of  exemption:  see  Eishori  Lai  Boy  v.  Sharat  Chunder 
3S)»umdar{5)j  Banier  v.  6ould{6)  and  Anonymous  case(J).  The 
next  point  is  whether  these  documents  are  '^policies  of  sea- 
insurance  "  under  the  Stamp  Act.  I  submit  they  are  not.  On 
referring  to  s.  7  of  the  Stamp  Act  of   1899,  we  see  that  they 

a)  (1839)  4  M.  A  W.  776.  (4)  (1888)  L.  R.  21  Q.  B.  D.  852. 

(2)  (1891)  I.  L.  B.  18  Calc.  427,  442.         (6)  (1882)  I.  L.  R.  8  Calc.  593. 
(8)  (1872)  L.  R.  7  Ex.  211,  214.  (6)  (18S9)  I.  L.  R.  13  Mad.  255. 

(7)  (1884)  I.  L.  R.  10  Calc.  274,  282. 
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1903       are  not  policies  of  sea-insurance;  they  are  mere  contracts  for 

Befwonci  iiifliiraiice.     In  the  case  of  Limmer  Mphalte  Paving  Company 

uwDBB      y.  Commissioners  of  Inland  Iievmue{l)  it  has  been  held  (at  page 

OF  1899.     217)  that  there  is  no  better  role  as  regards  stamp  dnty  than  that 

the  instrument  should  be  stamped  for  its  leading  and  principal 

object,  and  that  this  stamp  duty  covers  everything  accessory  to  its 

object. 

The  Advocate-General  in  reply.  A  bill-of-lading  is  a  receipt  for 
goods:  see  Sewell  v.  JBurdtck{2).  As  such,  the  present  documents 
are  bills-of -lading  and  must  be  stamped.  If  it  is  a  contract  f<Br 
sea-insurance,  it  should  be  taken  as  a  policy  of  sea-insurance, 
having  regard  to  s.  2,  cl.  19  (a)  of  the  Stamp  Act  of  1899. 

Mag&bav  C.J.  Two  points  have  been  referred  to  us  by 
the  Board  of  'Revenne^firsty  whether  certain  documents  which 
are  annexed  to  the  statement  of  tiie  case  are  bills-of-lading 
within  the  meaning  of  the  Stamp  Act  of  1899,  and,  as  such,  liable 
to  stamp  duty  under  that  Act ;  and,  secondly^  whether,  in  those 
eases  where  for  an  increased  payment  the  Company  takes  all  risk' 
they  are  liable  to  be  stamped  as  policies  of  sea-insurance  under 
that  Act. 

Upon  the  first  point,  I  think  these  documents  are  bills-of- 
lading  within  the  meaning  of  the  Act.  It  is  said  they  are  not, 
because  they  do  not  relate  to  the  carriage  of  goods  by  a  **  sea- 
going vessel,"  but  to  inland  navigation  only.  They  come  within 
the  definition  of  a  b31-of -lading  as  laid  down  by  Lord  BramweU 
in  the  case  of  Sewell  v.  £urdick{2).  I  do  not  think  that  the 
fact  that  they  relate  to  the  carriage  of  goods  by  inland  navigation 
can  alter  the  nature  and  character  of  the  document.  We  have 
been  referred  to  a  passage  in  Smith's  Mercantile  Law,  in  which  a 
doubt  is  expressed  whether  a  bill-of-lading,  properly  so  called,  be 
not  confined  to  a  marine  adventure,  and  whether  an  instrument 
so  worded  given  by  a  boat-master  in  a  canal  navigation  would 
operate  in  any  way  except  as  a  receipt  or  memorandum,  and 
reference  is  made  to  the  case  of  Bryans  v.  Nix(S).  The  judg- 
ment in  that  case  hardly  supports  this  view.    Baron  Park,  in 

(1)  (1872)  L.  R.  7  Ex.  211.  (2)  (1884)  L.  R.  10  A.  C.  74, 105. 

(8)  (1839)  4  M.  &  W.  776. 
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delivermg  the  judgment  of  the  Court  in  that  ease,  says  :     '^  We       looa 
think  it  unnecessary  to  decide  whether  the  instruments   were  ri^]J^j,oj 
regular  bills-of-lading,  so  as  to  have  all  the  properties  which  the  gj^°"" 
custom  of  merchants  has  attached  to  these  documents.    We  need    ov  1899. 
not  say,  whether,  like  bills-of-lading,  they   are  the  symbols  of    maclein 
property,  so  that  their  transfer  by  endorsement  is  equivalent        C.J. 
to  an  actual  delivery  of  the  goods,  which  they  represent  in 
$j)ee%e  ;  nor  whether  they  have  the  privileges  which  by  the  Factors 
Act  are  given  to  such  instruments.'' 

A  vast  amount  of  trcule  is  carried  on  over  the  inland  naviga- 
tion of  India,  as  compared  with  that  of  England,  and  we  may 
fairly  take  this  into  consideration. 

In  my  opinion  stamp  duty  was  payable  upon  these  documents 
as  bills-of-lading. 

As  regards  the  second  point,  I  do  not  think  it  is.  These  docu- 
ments are  not  policies  of  sea-insurance.  Stamp  duty  can  only 
be  claimed  under  Article  47A  of  Schedule  I  to  the  Stamp  Act, 
which  says  .-—"Policy  of-  Insurance— A.  Sea-Insurance  (see  sec- 
tion 7).'' 

If  we  look  at  section  7,  that  section  says  : — ^**  No  contract  for 
sea-insurance  shall  be  valid  unless  the  same  is  expressed  in  a 
sea-policy, "  and  it  tells  us  what  a  sea-policy  must  contain.  Can 
we  say  that  this  document  is  a  sea-policy  P  I  think  not.  Having 
regard  to  the  last  sub-section  of  sub-section  20  of  section  2,  this 
document  cannot  be  put  higher  than  a  contract  for  sea-insurance. 
That  sub-section  says : — **  Where  any  person,  in  consideration  of 
any  sum  of  money  paid  or  to  be  paid  for  additional  freight  or 
otherwise,  agrees  to  take  upon  himself  any  risk  attending  goods^ 
merchandise  or  property  of  any  description  whatever,  while  on 
board  of  any  ship  or  vessel,  or  engages  to  indemnify  the  owner  of 
any  such  goods,  merchandise  or  property  from  any  risk,  loss  or 
damage,  such  agreement  or  engagement  shall  be  deemed  to  be  a 
contract  for  sea-insurance. "  This  is  what  has  occurred  in  the 
present  case.  A  contract  for  sea-insurance  is  one  thing  and  a 
policy  of  sea-insurance  is  another.  As  I  have  pointed  out,  under 
Article  47 A,  the  stamp  duty  is  payable  only  upon  a  policy  of  sea- 
insurance  under  section  7,  and  this  document  does  not  come  within 
that  section.    An  Act  of  this  nature  must  be  construed  strictly. 


Digitized  by 


Google 


576 


CALCUTTA    SERIES. 


[Vv)L.  XXX. 


1908      *       In  my  opiiiion  stamp  duty  is  not  payable  on  ihe^e  documents 
Rbf'IS'nci  as  policies  of  sea-insurance. 

UVDIB 

Stamp  Act         Stbtbvs  '•     I  ani  of  the  same  opinion, 
or  1899. 

QmtDT  J*-     I  ftixi  also  of  the  same  opinion. 

S.   €•   G. 


APPELLATE   GIVIL. 


1908 
March  20. 


GANGA  EAM  MAEWAEI 
SECEETAET  OF  STATE  FOE  INDIA.* 


NoHee^Land  Aequiiifion  Act  (X  of  1870),  $$.  9, 16,  40—Per9oni  known  or 
believed  to  he  intereeted^Fower  to  take  foeeeeeion — Veeting  of  land  aheolutel^ 
in  Chvemment, 

Land  aoqnired  under  the  provisions  of  Act  X  of  1870  vetts  absolutely  in  the 
Oovernment,  free  from  all  encumbrances,  after  a  bond-fide  award  or  reference  by  tbe 
Collector  has  been  made  and  possession  taken,  even  wben  no  special  notice,  as 
required  by  s.  9  of  tbe  Act,  has  been  served  on  persons  known  or  believed  to  be 
interested  therein. 

North  London  Railway  Company  v.  Metropolitan  Bo%rd  of  Worke^l)  and 
Oalloway  V.  Mayor  and  Commonalty  of  London{2)  referred  to. 

Appeal  by  the  defendant,  Ganga  Eam  Marwari. 

The  suit  was  for  possession  of  a  plot  of  land  acquired  by  the 
Government,  under  the  provisions  of  the  Land  Acquisition  Act  (X 
of  1870)  for  the  construction  of  public  latrines  by  the  East  Indian 
Railway  Company.  It  was  alleged  by  the  plaintiff  that  the 
defendant  was  repeatedly  called  upon  verbally  to  give  up  posses- 
sion of  the  land,  but  that  he  did  not  do  so.  The  defendant  alleged 
that  as  he  had  a  permanent  jemai  right  in  the  land  in  suit, 
and    as  he  was  no  party  to  the  land    acquisition  proceedings, 

*  Appeal  from  Appellate  Decree  No.  799  of  1900,  against  the  decree  of  B.  L. 
Gupta,  District  Judge  of  Burdwan,  dated  March  3,  1900,  affirming  the  decree  of 
Bhaba  Chaian  Mukerjee,  Munsif  of  Banigunge,  dated  Aug.  3,  1899.    ' 

(1)  (1859)  28  L.  J.  Ch.  809.  (2)  (186C)  L.  E.  1  H.  L.  84. 
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not    having    been    served    with    any    notice    of  the    same  as       1908 
required  by  law,  and  having  no  knowledge  thereof,  he  was  not  q^„';J][^^,, 
bound  by  them  ;  and  that   therefore  the  plaintifE  could  not  be    Mabwabi 
said  to  have  acquired  the  land  in  suit.  Ssobitabt 

The  Munsif  found  that  a  declaration  was  published  under  ^(J'bIkwa. 
8.  6  of  the  Act  in  which  the  land  in  suit  was  referred  to,  there 
was  measurement  of  the  land  under  s.  8,  notices  were  issued 
under  8.  P,  there  was  "an  enquiry  into  the  value  and  claims  as 
required  by  law,  and  then  there  was  a  reference  to  the  Court  under 
8.  15,  and  finally  an  award  by  the  Judge;  and  that  the  Collector 
took  possession.  It  was,  however,  found  that  there  was  no 
evidence  to  show  that  a  notification,  as  required  by  8.  4,  was 
published,  and  that  no  special  notice,  as  required  by  &  9,  was 
served  on  the  defendant,  although  his  name  appeared  in  the 
cohedule  of  lands  prepared  by  the  Sub-Deputy  Collector,  but  was 
omitted,  apparently  by  mistake,  from  the  final  report  prepared 
later  on.  Upon  these  findings  the  Munsif  held  that  the  omissions 
did  not  prevent  the  land  in  suit  from  vesting  absolutely  in  the 
Government  under  s.  16  of  the  Act,  and  he  accordingly  decreed 
the  suit. 

The  decree  of  the  Munsif  was  confirmed  on  appeal  by  the 
District  Judge. 

Dr.  Bfsh  Beliary  Qhose  and  Babu  Dtgambur  Chatterjee  for  the 
appellant. 

Senior  Oovermnent  Pleader  {Babu  Bam  Charon  3f titer)  for  the 
respondent. 

Bjjtbbjbb  jjtd  JLxmvwMUom  JJ.  In  this  appeal,  which 
arises  out  of  a  suit  brought  by  the  plaintiff-respondent,  the  Secre- 
tary of  State  for  India  in  Coimcil,  against  the  defendant-appellant, 
for  possession  of  a  plot  of  land,  which  had  been  acquired  by 
the  plaintiff  under  the  Land  Acquisition  Act  (X  of  1870), 
the  only  question  raised  on  behalf  of  the  appellant  is,  whether 
the  Court  of  Appeal  below  was  right  in  holding  that,  under 
section  16  of  Act  X  of  1870,  the  land  vested  absolutely  in 
the  Government,  free  from  all  encumbrances,  when  no  special 
notice,  such  as  is  required  by  section  9  of  the  Act  to  be  served  on 
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1908       all  persons,  known  or  believed  to  be  interested,  had  been  served  on 
Oa^Uau  ^^^  appellant. 

ABWABi  rpj^^  learned  vakil  for  the  appellant  contends  that  this  question 

Sbcbetakt  should  be  answered  in  the  negative,  because  the  service  of  special 
TOB  India,  notice  on  all  persons  known  or  believed  to  be  interested  is  a 
condition  precedent  to  the  making  of  an  award  or  of  a  reference  to 
the  Civil  Court  by  the  Collector  and  to  his  taking  possession, 
after  which  alone  can  the  land  vest  in  the  G-ovemment  under 
section  16  of  the  Act,  and  that  as  the  Lower  Appellate  Court 
has  found  that  no  such  notice  was  served  on  the  appellant,  who 
was  known  to  be  interested  in  the  land  acquired,  the  subsequent 
proceedings  in  the  land  acquisition  case  must  be  deemed  to  have 
been  uUra  vires  and  inoperative  in  affecting  the  rights  of  the 
appellant.  It  is  urged  that,  in  a  matter  like  this,  the  requirements 
of  the  Act  should  be  strictly  complied  with,  and  that  the  objection 
as  to  the  non-service  of  special  notice  is  not  a  mere  technical 
objection,  as  it  is  only  after  such  notice  that  a  person  can  become 
aware  of  the  land  acquisition  proceedings  and  appear  and  see  that 
the  compensation  is  properly  assessed.  And  in  support  of  this 
contention  the  cases  of  Herron  v.  Rathmines  and  Rathgar  Itn- 
provetnent  Commt8sioner8{l)  and  North  Shore  Railway  Conipany 
V.  Pt(Mi(2),  Maxwell  on  the  Interpretation  of  Statutes,  p.  419, 
and  Cripps  on  the  Law  of  Compensation  (3rd  edition),  p.  78, 
are  relied  upon. 

On  the  other  hand,  the  learned  Senior  Government  Pleader 
argues  that  the  scheme  of  the  Land  Acquisition  Act  is  to 
make  the  land  acquired  vest  absolutely  in  Government  where 
possession  has  been  taken  after  a  bond-fide  award  or  reference 
by  the  Collector,  even  though  all  persons  interested  have  not 
had  notice,  the  remedy  of  a  person  in  the  position  of  the 
defendant  being  one  under  section  40  of  the  Act;  and  as  the 
bond  fides  of  the  Collector's  proceedings,  having  regard  to  the 
facts  found,  cannot  be  called  in  question,  the  suit  has  been 
properly  decreed. 

After  considering  the  facts  found  by  the  Lower  Appelate 
Court  and  the  arguments  on  both  sides,  we  are  of  opinion  that 

(1)  [1892]  A.  C.  498,  682.  (2)  (1889)  L.  R.  14  A.  C.  612. 
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the  question  raised  in  this  appeal,  as  stated  above,  must  be        1908 
answered  in  the  afBnnative.  ^  ^T^r  it 

The  facts  found  by  the  Lower  Appellate  Court  are  that  all    Maewam 
the  preliminary  steps,  including  the  taking  of  possession,  had  SBcmsTAiiT 
been  duly  taken,  with  only  this  exception,  that  by  some  mistake  ^^  i  J^iL 
the  name  of  the  defendant  was    omitted    from   the  report  of 
the  Sub-Deputy  Collector,  and  no  special  notice  was  issued  to 
him,    but    that    he  had  knowledge   of  the    proceedings  under 
the  Act,  though  he  did  not  appear,  because  he  said,  on  being 
warned  by  a  friend,  that  no   notice  had  been  served  on  him. 
The  bond  fides  of  the  proceedings  under  the  Act  have  not  been, 
and  cannot  be,  questioned  in  this  case. 

These  being  the  facts  found,  let  us  see  what  the  bearing 
of  the  law  is  upon  them.  The  Land  Acquisition  Act  (X  of  1870) 
evidently  contemplates  the  valid  acquisition  of  land  and  its 
absolute  vesting  in  Government  after  a  bond  fide  award  or  reference 
by  the  Collector  has  been  made  and  possession  has  been  taken, 
notwithstanding  that  persons  interested  may  not  have  had 
notice.  This  is  dear,  not  only  from  section  40  of  the  Act,  which 
provides  the  proper  remedy  for  persons  interested  who  have  not 
had  proper  notice,  and  also  from  section  9  itself,  which  is  relied 
upon  by  the  other  side :  for  the  very  provision  that  persons  known 
or  believed  to  be  interested  are  to  have  notice  shows  that  persons 
interested  who  are  not  known  or  believed  to  be  interested  may 
not  have  notice,  and  yet  the  proceedings  may  go  on  validly 
Where  it  is  known  or  believed  that  a  person  is  interested  and  yet 
the  Collector  wilfully  and  perversely  refuses  to  give  him  notice,  there 
his  proceedings  cannot  be  considered  botid-flde  and  should  be  held 
to  be  colourable  and  therefore  inoperative  in  vesting  the  land 
in  the  Government,  as  was  held  in  the  somewhat  analogous 
case  of  Luchmeswar  Singh  v.  Chairman  of  the  Darbhanga  Muntci" 
palUy{V).  But  where  through  mere  inadvertence  or  mistake  a 
person  interested  has  not  had  notice  served  upon  him,  the  reason 
for  the  non-service  is  rather  allied  to  ignorance  of  the  fact  of  his 
being  interested  than  to  any  wilful  perversity ;  and  that  was  the 
case  here.  If  there  was  any  wilful  negligence  on  any  side  in  this 
case,    one  might  well  say  it  was  on  the  side  of  the  defendant. 

(1)  (1890)  L  L.  B.  18  Calc.  99 ;  L.  R.  17.  I.  A.  90. 
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1908  Although  he  was  aware  of  the  prooeediiigs  and  was  warned  by  a 
OakgT^ram  ^^^^^  ^^^^  ^^  ought  to  appear,  he  refused  to  do  so  and  took  his 
Mabwabi  stand  on  the  ground  that  no  notice  had  been  served  upon  him. 
SxoBSTiBT  We  are  of  opinion  that  so  far  as  the  provisions  of  the  Aot  go,  there 
voB  India.  ^^  ^^^^  ^  substantial  ooinplianoe  with  them,  and  that  there  is  no 
suffioient  reason  for  holding  that  the  vesting  of  the  land  in  the 
Government  under  section  16  has  not  taken  place. 

As  for  the  authorities  cited,  they  are,  in  our  opinion,  inappli- 
cable to  this  case.  They  relate  to  cases  of  privileges  of  an 
exceptional  character  to  interfere  with  the  property  and  rights  of 
others  being  vested  in  private  persons,  or  bodies  of  persons  by 
statute  law,  and  iu  such  cases  the  strictest  compliance  with  the 
requirements  of  the  statute  has  been  rightly  held  to  be  a 
necessary  condition  precedent  to  the  exercise  of  the  powers  and 
privileges  conferred.  In  cases  under  the  Land  Acquisition  Aot  (X 
•  of  1870)  the  proceedings  are  required  to  be  conducted,  and  the 
powers  and  privileges  conferred  are  required  to  be  exercised,  not 
by  any  private  or  even  public  body  of  persons,  but  by  a  responsible 
officer  of  G-ovemment  of  the  rank  of  a  Collector,  and  the  chances 
of  neglect  to  observe  rules  from  interested  motives  are  reduced 
to  the  narrowest  limits.  That  being  so,  the  principle  of  law 
underlying  the  authorities  cited  could  not  apply,  at  least  in  its 
entirety,  to  the  case  before  us.  A  distinction  such  as  we  have 
adverted  to  is  observed  by  the  English  Courts,  as  will  appear  from 
the  observations  of  Vice-Chancellor  Wood  in  the  case  of  Ni>rth 
London  Railway  Con^antf  v.  Metropolitan  Board  qf  Work9{l) 
and  the  observations  of  Lord  Cranworth  in  the  case  of  Qalloway  v. 
Mayor  and  Commonalty  of  London{2),  and  we  may  also  refer  in 
this  connexion  to  Maxwell  on  the  Interpretation  of  Statutes, 
pp.  421,  422,  and  Cripps  on  the  Law  of  Compensation,  p.  21. 

For  all  these  reasons,  we  are  of  opinion  that  the  decree 
appealed  against  is  correct  and  should  be  affirmed,  and  that 
this  appeal  must  be  dismissed  with  costs. 

M.  N.  R. 

Appeal  dismissed, 
(1)  (1S69)  28  L.  J.  Ch.  909.  (2)  (1866)  L.  R.  1  H.  L.  34. 
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GUNINDRA  PROSAD  190» 

V.  May  1. 

JUGMALA  BIBI.* 

Sueeession  Ceriifteate^Sueeessum  Certificate  Act  (  VII  of  1889),  object  of. 

The  object  of  the  Succesiion  Cvrtificate  Act  (VII  of  1889)  is  to  obtain  the 
appointment  of  some  one  to  give  a  legal  dUchasge  to  debtors  to  the  estate  for  the 
debts  doe,  and  not  to  have  nice  and  intricate  questions  of  law  as  to  the  rights 
of  parties  to  the  estate  of  the  deceased  decided,  on  an  application  under  it. 

Appeals  by  the  objector,  Gunindra  Prosad. 

These  two  appeals  arose  out  of  two  applications  for  certificates 
under  the  Succession  Certificate  Act.  The  parties  were  Jains. 
In  one  of  the  cases  Musammat  Jugmala  Bibi  and  Musammat 
Jugmohun  Bibi  were  the  applicants,  and  in  the  other  case  Gunindra 
Prosad  was  the  applicant.  The  allegation  of  the  said  Musam* 
mats  were  that  their  mother,  Musammat  Sham  Soonder  Koer,  died 
leaving  certain  debts  due  'from  certain  persons,  which,  according 
to  Hindu  Law  being  their  mother's  stridhan^  they  as  daughters 
were  entitled  to  get. 

Their  application  for  the  succession  certificate  was  opposed 
by  Gunindra  Prosad,  their  brother,  on  the  grounds  that  these 
debts  were  not  the  stridhan  of  the  deceased  Musammat  Sham 
Soonder  Koer;  and  that  even  if  they  were  so,  the  family  being  a 
Jain  family,  the  inheritance  would  be  governed  by  custom.  Gunin- 
dra Prosad  also  made  a  separate  application  for  a  certificate 
under  the  Succession  Certificate  Act.  Both  these  applications 
were  dealt  together  by  the  District  Judge  of  Arrah,  who  refused 
to  enter  into  the  intricate  questions  of  law,  and  granted  a  certificate 
under  the  Act  to  the  Musammats.  The  material  portion  of  the 
learned  Judge's  judgment  was  as  foUowa : — 

'*  It  has  been  held  that,  in  the  absence  of  proof  of  custom,  the  Jains  roust  be 
regarded  as  governed  by  ordinary  Hindu  Law,  and  this  is  certainly  not  the  case 
for  us  to  enquire  into  Jain  customs. 

•  Appeals  from  Orders  Nos.  381  and  409  of  1901,  from  the  orders  of  H,  R^ 
H.  Coxe,  District  Ju'lge  of  Anah,  dated  July  2&,  1901. 

41 


Digitized  by 


Google 


m 


CALCUTTA   S£R1£S. 


[VOL.  XXX. 


1909 


oonikdba 
Pbosad 

V, 
BiBI. 


"It  has  been  Iield  that  etiqaifl'es  mast  be  made  in  tbeae  cases,  but  tbe  decisions 
quoted  all  refer  io  cases  when  tbu  facte  were  disputed.  That  is  not  the  case  here. 
Both  parties  admitted  the  rolationshipe  alleg^.  All  that  is  in  dispute  is  the  law 
governing  tfaem«  Without  for  a  moment  pretending  to  lay  down  what  law 
should  govern  the  descent,  I  think,  that  I  clearly  ought  to  follow  the  Mitakshara 
in  a  summary  pit>ceeding  like  this,  taking  ample  security  for  the  safety  of  the 
property/' 

Br.  JRash  Behary  Ghosh  and  Babu  Saligram  Singh  for  the 
aj^Uant. 

Mr.  0.  F.  Bill,  Babu  Satis  Chunder  Ghose,  Babu  Makhan 
Lall  and  Babu  KrishtM  Prosad  Sarvadhicary  for  the  respondents. 

Maozaajt  C  J.  I  do  not  think  we  ought  to  interfere  on 
these  appeals.  It  is  difficult  for  us  to  decide  the  question  of  the 
strict  right  ta  the  succession  certificate  without  determining 
questions  of  law  which  are  obviously  intricate  and  difficulty  and 
not  suclyus  can  be  properly  decided  upon  a  summary  proceeding 
such  as  tiie  present.  The  object  of  the  Succession.  Oertifioate  Act 
is  to  obtain  the  appointment  of  some  one  to  give  a  legal  discharge 
to  debtors  to  the  estate  for  the  debts  due.  It  was  not,  I  think, 
intended  that  nice  questions  of  law  as  to  the  rights  of  parties 
to  the  estate  of  the  deceased  should  be  decided  on  an  application 
tmder  it.  It  is  reasonably  clear  that  the  persons  now  appointed 
have  primd  facie  the  best  right  to  a  gi*ant  of  a  certificate,  but 
in  saying  this  I  am  not  to  be  taken  as  deciding  anything  as  to 
the  ultimate  rights  of  the  parties  in  the  estate.  These,  if 
disputed,  will  probably  have  to  be  decided  in  a  regular  suit. 
Under  these  circumstances  I  do  not  think  we  ought  to  interfere. 
The  appeals  are  dismissed.    We  make  no  order  as  to  costs. 

Gjubv  J.    I  eonetir< 

0«  c.  a. 

jdppeah  distmsed. 
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Saieahle  duinhuiion—Sxecution  of  decree^  CivU  Procedure  Code  (Act  XIV 
of  t882)  #.  UOS-'-ProporHonaie  dietribuHon  of  sale-proeeede^ Decrees  m^ainei 
ike  emme  jvdsuneiU'dehior^SuU  for  refund  of  aeeeU  distributed, 

B  obtauned  a  decree  against  three  jadgment-debton— X,  Y  and  Z.  A  obtained 
a  decree  agunit  X  and  Y  only: — 

Stld,  that  A  is  entitled  nnder  the  provisions  of  s.  296  of  the  Cod« 
of  Civil  Procedure  to  a  proportionate  dittribution  of  the  assets  realised  by  the 
sale  of  a  property  of  X,  Y  and  Z,  s(r  far  as  they  represent  the  share  of  his  own 
jndgment-debtoni  X  and  Y  in  that  property. 

J>tboki  Nuniun  Sen  v.  Rart  (1)  overruled. 

Refekbnce  to  a  Full  Bench,  in  second  appeal  by  tlie 
plaintiff,  Gonesh  Das  Bagria  and  another. 

The  defendant  No.  1  had  obtained  a  decree  against  the 
pro  forma  defendants  Nos  3  to  5,  and  in  execution  of  it  a 
certain  sum  of  money  was  realised  by  the  sale  of  immoveable 
properties  belonging  to  them  jointly.  The  defendant  No.  2, 
in  execution  of  a  decree  obtained  by  him  against  these  three 
defendants,  applied  for  a  rateable  division  of  the  proceeds  of 
the  execution  sale,  under  section  296  of  the  Code  o^  Civil 
Procedure.  The  plaintiffs  also,  who  had  taken  out  execution  of 
a  decree  obtained  by  them  against  the  pro  forma  defendants 
Nos  3  and  4  only,  applied  for  a  rateable  division  of  the  said 
proceeds  under  the  same  section  of  the  Code.  But  the  Court 
rejected  their  application,  and  directed  the  proceeds  of  the 
execution  sale  to  be  rateably  divided  amongst  the  defendants 
Nos.  1  and  2. 

♦  Reference  to  FuU  Bench,  in  appeal  from  Appellate  Decree  No.  1295  of  1899, 

Full  Bench:  Sir  Francis  W.   Maclean,  K.  c.  i.  b.«  Chief  Justice,  Mr.  Justice 
Prinsep,  Mr.  Justice  Sale,  Mr.  Justice  St3ven8  and  Mr.  Justice  Geidt. 
(I)  (1885)  I.  L.  R.  12  Calc.  294. 
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Thereupon  the  present  suit  was  instituted  by  the  plaintiffs 
under  the  penultimate  clause  of  section  295,  to  compel  the  defen- 
dants Nos.  1  and  2  to  refund  the  assets  that  had  been  paid  to 
them  in  excess  of  their  own  shares,  and  which,  it  was  alleged, 
was  due  to  the  share  of  the  plaintiffs.  Tiie  Munsif  decreed  the 
suit ;  but  on  appeal  by  the  defendant  No.  1,  the  Subordinate 
Judge  held  that  the  plaintiffs  were  not  entitled  to  claim  a 
refund  of  the  assets,  and  set  aside  the  decree  of  the  Munsif  so 
far  as  the  defendant  No.  1  was  concerned. 

The  appeal  to  the  Higli  Court  originally  came  on  for  hearing 
before  a  Division  Bench  (Maclean  C.  J.  and  Banbrjer  J.) ;  and 
their  Lordships,  entertaining  a  view  in  conflict  with  that  ex- 
pressed in  the  case  of  Deboki  Nundun  Sen  v.  HurC{l),  referred 
the  case  to  a  Full  Bench,  on  the  5th  August  1902,  with  the 
following  opinions  : — 

Maolbam  C.J.  Two  points  are  raised  upon  this  appeal :  the  first  is  that  the 
suit  is  not  maintainable,  and  the  second  is  that  if  the  snit  is  maintainable,  tho 
plaintiff  is  not  entitled  to  the  relief  which  he  seeks.  In  connection  with  the  first 
point,  there  is  a  subsidiary  point,  namely,  that  the  plaintiff,  even  if  he  )S  entitled 
to  bring  a  suit,  is  premature  in  so  doing. 

The  suit  is  one  asking  for  a  refund  of  certain  moneys  which  have  been  paid 
imder  the  provisions  of  section  296  of  the  Code  to  the  principal  defendant  who 
appears  before  us  to-day.  The  position  is  this.  The  principal  defendant  obtained 
judgment  against  throe  judgment-debtors,  say  X,  Y  and  Z.  The  present  plaintiff 
obtained  a  judgment  against  X  and  Y  only,  and  he  contends  that  under  tho 
provisions  of  section  295  of  the  Code  he  is  entitled  to  a  proportionate  distribution 
of  the  moneys  realized  by  the  sale  of  tho  property  of  X,  Y  and  Z,  so  far  as  those 
moneys  represent  the  share  of  his  own  judgmont-debtors  X  and  Y  in  that  property. 
The  principal  defendant  replies  that  he  is  not  so  entitled,  because  he  docs  not  bring 
himself  fvlthin  the  provisions  of  section  295,  inasmuch  as  the  decrees  are  not 
against  the  same  judgment-debtor.  The  question  we  have  to  decide  is  whether  the 
plaintiff  if  entitled  as  he  claims. 

Here  I  may  conveniently  refer  to  the  subsidiary  point,  namely,  that  the  suit  is 
in  any  event  premature.  It  is  said  that  it  has  not  been  shown  that  the  moneys 
ordered  to  be  paid  by  the  order  of  tie  19th  of  September  1896  have  been  paid  over 
to  the  principal  defendant,  and  that,  unless  this  has  been  done,  the  plaintiff  cannot 
be  entitled  to  bring  a  suit  for  a  refund  under  section  295,  and  that  the  snit  is 
premature  and  ought  to  be  dismissed.  This  point  has  never  been  taken  until  the 
present  moment.  I  am  not  saying  that  it  cannot  be  taken  so  long  as  the  suit  is 
alive ;  but  I  think  we  ought  not  to  accede  to  the  contention  because  there  is  no 
ttvidence  before  us  that  the  money  has  not  been  drawn  out  by  the  principal 
defendant.  The  Munsif  says  :  "  That  point  was  not  suggested  in  the  potition  of  the 
(1)  (1885)  I.  L.  R.  12  Calc.  291. 
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8th  September  Iwt.    There  is,  beside*,  no  evidence  before  me  in  support  of  that  ^^^ 

plea."    No  doubt,  in  subsequent  observations,  he  suggests  reasons  for  saying  that 


the  money  has  not  been  drawn  out,  but  I  think,  we  must  take  it,  there  is  no  finding  Qonbsh  Das 
by  the  Lower  Appellate  Court  to  support  that  plea.    As  regards  the  right  to  bring  ^^^^ 

a  suit,  that  has  not  been  now  disputed.  Shiva 

The  only  other  point  then  is  whether,  having  brought  the  suit,  the  plaintiff  is    Lakshmaic 

XjUAKAT. 

entitled  to  the  relief  he  seeks. 

In  the  case  of  Deholci  Nundun  Sen  v.  Hart  (1),  it  was  distinctly  held  by  a 
Division  Bench  of  this  Court  that,  inasmuch  as  the  decree  was  not  against  the  same 
judgment-debtor,  the  plaintiff,  in  a  case  such  as  is  substantially  the  present,  was 
not  entitled  to  claim  under  section  296  to  share  rateably  in  the  sale-proceeds. 
Although  the  same  point  was  not  distinctly  decided  in  the  case  of  Hury  Doyal 
Cfuho  V.  2>iii  Doyal  Chtho(2)  and  in  Skumbhoo  Nath  Poddar  v.  Lucky nath  Dey(S), 
the  principle  of  those  decisions  would  seem  to  clash  with  the  view  taken  in  the  case 
of  Deboki  Nundun  Sen  v,  JZbr^(l).  W  ith  every  respect  to  the  learned  Judges 
who  decided  the  latter  case,  I  think  the  view  taken  by  them  placed  too  narrow  a 
construction  on  the  expression  "the  same  judgment-debtor'*  in  section  295.  If  the 
language  of  the  section  be  absolutely  clear,  the  circumstance  that  such  a 
construction  as  was  put  upon  it  in  that  case  may  lead  to  injustice  or  to  anomaly  or  to 
hardship,  could  not  prevent  us  from  putting  such  construction  upon  it.  But  looking 
at  the  whole  of  section  295,  and  especially  to  that  portion  of  it  which  deals  with  the 
distribution  of  the  assets,  where  it  speaks  of  '  the  judgment-debtor,'  not  using  the 
expression  '  the  same  judgment-debtor,'  and  to  the  equitable  distribution  which  is 
aimed  at  by  the  section,  I  am  disposed  to  think  that  the  construction  put  upon  it 
by  the  case  of  Deboki  Nundun  Sen  v.  Hari(l)  b  too  narrow.  In  one  sense, 
if  there  is  a  decree  against  X,  Y  and  Z  and  also  a  decree  against  X  and  Y,  to 
some  extent,  at  any  rate,  the  judgment-debtors  are  the  same. 

Entertaining  this  view,  which  is  in  conflict  with  that  expressed  in  the  case(l) 
to  which  I  have  referred,  we  must,  I  think,  refer  the  case  to  a  Full  Bench  ;  and 
as  the  matter  will  come  up  again  for  further  discussion,  I  have  not  gone  so  fully 
into  the  authorities  as  otherwise  I  probably  should  have  done.  In  my  view  the 
plaintiff  is  entitled  to  a  rateable  share  of  so  much  of  the  sale-proceeds  as  represents 
the  share  of  his  own  judgment-debtors  in  the  whole  property  sold. 

Bavbkjbb  J.  I  concur  with  the  learned  Chief  Justice  in  thinking  that 
this  case  should  be  referred  to  a  Full  Bench.  My  reason  for  not  agreeing. with 
the  view  taken  in  the  case  of  Deboki  Nundun  Sen  v.  JJar^(l)  may  be  shortly 
stated  thus: — If  A  holds  a  decree  against  two  persons  X  and  Y,  and  B  holds  a 
decree  asrainst  only  one  of  them  (X),  in  so  far  as  the  decrees  are  both  decrees 
against  X,  they  are  decrees  against  the  same  judgment-debtor;  and  if  both 
A  and  B  have  applied  for  execution  of  their  decrees  and  have  not  obtained  satisfac- 
tion thereof,  and  assets  are  realized  by  the  sale  of  any  property,  either  of  X  alone 
or  of  X  and  Y,  at  the  instance  of  the  decree-holder  B  or  of  the  decree-holder  A, 
the  other  decree-holder  may  well  say,  so  far  as  the  assets  are  realized  by  the 
sale  of    the    property  of  the  judgment-debtor  X,  that    he  is  entitled    to  rateable 

(1)  (1885)  I.  L.  R.  12  Calc.  294.  (2)  (1883)  I.  L.  R.  9  Calc.  479. 

(8)  (1883)  I.  L.  R.  9  Calc.  920. 
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Xf'03  dittribatfcm.     Thai  ii  it  not  ntQoamTj  that  the  decreet  shooM  be  againet  idanUcally 

"^nr^         the  eame  judgiMiit-debtore  ie  plearfrom  the  oaeee   of  8hnmhh^>o  Natk  Poddsr 

'^iTagbi^^  t.  Lmekynmth  I%(1)  and  of   8arai  Ckandrm  Ktmdn  y.   Do^al  Chand  8eal(2), 

0.  and  I  do  not  thftk  that  the  language  of  eection  295  reqairee  that  the  jndgment- 

S.TiTA       debtors  in  the  two  decrees   should  be  identically  the   same.    The  case^  in  my 

Bhakat       op^i^on»  comes  sufficiently  within  the  langnage  of  the  eection,  if  the  jodgment- 

debtors  or  some  of  them  are  the  same  in  the  two  decrees,  and  if  any  ^fcfpertj 

belonging  to  the  common  judgment-debtors  under  the  two  decrees  has  been  sold. 

The  language  of  section  206  is  not  against  this  view,  nor  is  there  anything  in  reason 

to  dash  with  the    same    view.    If  property   belonging    to  X  be  sold   at  the 

instance  of  the  second  decree-holder  B  in  the  hypothetical  case  I  have  stated 

above,  and  A,  the  holder  of  the  decree  against  X  and  T,  can  daim  rateable  distrib* 

ution,  there   is  no  reason  why  when  property   belonging  to  X    and  Y   jointly  is 

sold  at  the  instance  of  the  decree-holder  A,  B  should  be  held  disentitled  to  claim 

a  rateable  share  in  the  sale-proceeds  so  far  as  they  arise  from  the  sale  of  the 

property  belonging  to  X.    I  may  add  that  the  dedsion  of  the  Privy  Council  in 

the  case  of  Skankar  S4rup  v.  MeJ»  M(U{2^),  though  not  overruling  the  dedsion 

in  Dehoki  2fundun  Sen  v.  ffart{4i),  goes  to  show  that  some  of  the  reasons  for  the 

decision  in  the  lastmentioned  case  can  no  longer  be  accepted  as  valid* 

Babu  PrasanfM  Chandra  Boy  for  the  appellants.  The 
deqijdon  depends  upon  the  wording  of  s.  ti95.  The  word  Bame 
occurs  in  the  first  paragraph,  but  is  omitted  from  the  4th  clause 
of  proviso  (c).  The  view  set  out  in  the  order  of  reference  is 
consonant  with  justioe,  and  swious  consequences  would  result 
from  the  contrary  view.  ABsuming  for  the  sake  of  argument 
that  the  executing  Court  cannot  go  into  the  question  of  shares 
of  different  judgment-debtors,  that  difficulty  does  not  arise  when 
a  regular  suit  is  brought,  as  in  the  present  case.  The  following 
oases  were  referred  iox-^Shumhhoo  Naih  Poddar  v.  Luckynath 
I)ey{\),  Eart  v.  Tar  a  Prasanna  Mukherj%{b)^  Oogaram  v. 
Kartick  Chunder  8tngh{6)f  Wboma  Moyee  Burmonya  v.  Bam 
Bukak  Cheilangee{7)y  Goicri  Prosad  Kunduy.  BamBatan  Sircar (8)^ 
Dehoki  Nundun  Sen  v.  Bart  {4) ^  Delhi  and  London  Bank 
V.  Umovenanted  Service  Bank^  Bareilly{9}y  Nitnbt^i  Tuisif^am  v. 
Vadia  Venkaii{10)j  Sarat  Chandra  Kundu  v.  Doyal  C/iand  Seal 
(11),  and  Shankar  Sarup  v.  Mejo  Mai{S). 

(1)  (ISSS)  I.  L.  E.  9  Calc.  920.  (fl)  (186S)  9  W.  B.  614. 

^2)  (1899)  8  C.  W.  N.  868.  (7)  <ie7l)  16  W.  B.  11. 

(3)  (1901)  I.  L.  R.  28  All.  818:  (8)  (1886)  I.  L.  R.  18  Calc.  159. 

L.  R.  28  I.  A.  208.  (9)  (1887)  I.  L.  U.  10  All.  85. 

(4)  (1885)  I.  L.  R.  12  Calc.  294.  (10)  (1892)  I.  L.  R.  16  Bom.  683. 

(5)  (1885)  I.  L.  R,  11  Oak.  718.  (11)  (1899)  8  C.  W.  N.  363. 
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Bdbu  Lai  Molian  DaSf  for  the  respondent,  referred  to  the       1908 
Indian   Contract  Act,  8.   262,  and  Ninibaji  Tuhiram  v.    Tuctei  ooHMaDAi 
VenkatiiX).  ^^"^ 

8RITA 

Maclbas  C.  J.  TKe  only  point  we  have  to  deal  with  on  BfllxAi^ 
the  present  reference  is  that  which  has  been  referred  and  no  other. 
The  question  arises  in  this  way: — "The  principal  defendant 
obtained  judgment  against  the  judgment-debtors,  say  X,  T  and 
Z.  The  present  plaintifi  obtained  a  judgment  against  X  and  Y 
only,  and  he  contends  that,  under  the  proTisions  of  section  295 
of  the  Civil  Procedure  Code,  he  is  entitled  to  a  proportionate  dis- 
tribution of  the  moneys  realized  by  the  sale  of  the  property  of 
X,  Y  and  Z,  so  far  as  those  moneys  represent  the  share  of  his  own 
jadgment-debtors  X  and  Y  in  that  property.  The  principal 
defendant  replies  that  he  is  not  so  entitled,  because  he  does  not 
bring  himself  within  the  proyisions  of  section  295,  inasmuch  as 
the  decrees  are  not  against  the  same  judgment-debtor.  The 
question  we  have  to  decide  is  whether  the  plaintiff  is  entitled  as 
he  claims."  The  whole  question  tarns  upon  whether,  under 
such  circumstances,  the  case  falls  within  section  295  of  the  Code. 
I  was  a  member  of  the  Court  which  referred  the  case,  and  for  the 
reasons  which  I  ^ve  in  my  judgment,  which  it  is  unnecessary  to 
repeat,  and  also  for  those  which  are  very  clearly  stated  by  my 
colleague,  Mr.  Justice  Banerjoe,  I  consider  that  the  qaestioa 
ought  to  be  answered,  aa  w«  then  answered  it,  in  the  affirmative. 

Pbzhsbv  J.  I  am  also  of  opinion  that  this  is  a  case  which 
may  properly  come  under  section  295  of  the  Code  of  Civil 
Procedure,  in  which  the  claims  of  two  rival  judgment-creditors 
may  be  adjusted  and  satisfied. 

Sals  J.  I  also  agree  in  thinking  that  the  case  falls  under 
section  295  of  the  Code  of  Civil  Procedure,  and  may  be  dealt 
with  under  that  section. 

Stbvsvs  J.    I  am  also  of  the  same  opinion. 

Obzdt  J.    I  am  also  of  the  same  opinion. 

(1)  (1892)  I.  L.  B.  16  Bom.  688. 
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1908  Maolbah  C. J.    l^e  result  is  that  the  deci^  of  the  lower 

"^jy^^  Court  is  set  aside  and  this  appeal  allowed  with  costs  in  all  Courts, 

BAOBii  including  the  costs  of  this  reference. 

Shiva  m.  N.  R. 

Bhakat.  Appeal  allowed. 


1903 


CIVIL   RULE- 


HALADHAR  MAITI 
r. 
^^  ^^'  CHOYTONNA  MAITI .♦ 

JurisdictionSiffh  Court,  pow9r  of,  to  renew  ordere  patted  without  juriedietion 
in  the  Presidency  Small  Cauee  Court—Bench  consieting  of  the  Chief  Juetie4 
and  another  Judge— Charter  Act  ^2i  ^  25  Viet  c.  104)  w.  14,  IB—Eegietrar, 
Presidency  Small  Cause  Court,  jurisdiction  of—Ex-parte  decree  for  default-— 
CivU  Procedure  Code  (Act  XIV  of  1882)  s.  622— Mules  63,  70,  92,  94 
{framed  by  the  Sigh  Court)  under  s,  9  of  the  Presidency  Small  Cause  Courts 
Act  (I  of  1896). 

By  virtue  o£  the  power  confenr^d  under  •.  14  of  the  Charter  Act  (24  and  25 
Vict.  c.  104  ),  the  Chief  Justice  hy  constitnting  a  Division  Court  consisting  of 
himself  and  any  other  Judge  of  the  High  Court,  can  deal  with  applications 
against  an  order  made  hy  the  Presidency  SmaU  Cause  Court* 

Shamsher  Mundftl  v.  Ganendra  Narain  MiHer{})  explained. 

The  Registrar  of  the  Presidency  Small  Cause  Court  has  no  jurisdiction  to 
entertain  an  application  for  new  tiial  to  set  aside  an  ex-parte  decree  made  hy  him 
for  default. 

EuLE  granted  to  the  def  endants,  Chojtonna  Maiti  and  another, 
under  s.  622  of  the  Code  of  Civil  Procedure,  and  s.  15  of  the 
Letters  Patent. 

The  plaintiff  Haladhar  Maiti  brought  a  suit  in  the  Presidency 
Small  Cause  Court  for  recovery  of  a  certain  sum  of  money 
as  price  of  goods  sold  to  the  defendants,  Choytonna  Maiti  and 
another. 

•  CivU  Rule  No.  914  of  1903,  against  the  order  of  F.  K.  Dobbin,  Regictrar, 
Presidency  Small  Cause  Court,  Calcutta,  dated  March  24, 1903. 

(1)  (1902)  I.  L.  R.  29  Calc.  498. 
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The  defendants  not  having  entered  appearance,  the  Begistrar       ^^^ 
of  the  said  Court  recorded  a  decree  for  default  under  rule  60  of  the       s.^^ 
rules  framed  hy  the  High  Court  under  s.  9  of  the  Presidency      maiti 
Small    Cause   Courts  Act.    Subsequently  the  defendants  made  qhottonka 
an  application  to  the  Registrar,  praying  for  a  new  trial,  which  was       Haiti. 
also  dismissed  for  default.     They  then  filed  further  grounds  for  a 
new  trial,  and  the  application  was  restored ;  but  after  several 
adjournments  the  Registrar  rejected  the   said  application  with 
costs.    Thereupon  the  defendants  moved  the  High  Court  to  set 
aside  the  orders  of  the   Registrar  rejecting  their  application  for 
a  new  trial  as  illegal  and  passed  without  jurisdiction,  and  obtained 
this  Rule. 

Babu  Sara  Kumar  MiUer^  in  shewing  cause,  took  a  prelim- 
inary objection  to  the  hearing  of  this  Rule  on  the  ground  that 
a  Division  Bench  of  this  Court  had  no  power  to  set  aside  an  order 
passed  by  the  Calcutta  Small  Cause  Court,  unless  rules  had  been 
framed  under  s.  13  of  the  Charter  Act.  S.  14  of  the  Charter 
Act  only  empowers  the  Chief  Justice  to  determine  which  Judge  or 
Judges  shall  constitute  a  Division  Court,  but  unless  rules  have 
been  previously  framed  for  the  purpose  of  dealing  with  orders  passed 
by  the  Presidency  Small  Cause  Court,  the  Division  Court  has  no 
power  to  hear  such  application,  and  consequently  the  Chief  Justice 
could  not  constitute  a  Division  Court  for  that  purpose,  S.  14 
of  the  Charter  Act  must  be  read  as  limited  by  s.  13,  otherwise  the 
two  sections  would  be  inconsistent :  see  the  case  of  Qt4€en  v.  Nt/n 
8ingh{l).  S.  36  of  the  Letters  Patent  of  1865  refers  to  s.  13  of  the 
Charter  Act,  and  also  lays  down  th^  same  rule.  In  the  rules 
framed  by  the  High  Court  under  the  Charter  Act,  Division  Courts 
are  constituted  for  heariog  cases  from  provincial  districts,  but 
Calcutta  is  not  included  in  them ;  and  it  was  held  in  the  case 
of  Shamsher  Mundul  v.  Oanendra  Narain  MUter{2)  that  the  Bench 
presiding  over  the  Presidency  Group  has  no  jurisdiction  over 
the  Calcutta  Small  Cause  Court 

Babu  Jogesh  Chunder  Dey  for  the  petitioners.  Under  s.  15  of 
the  Letters  Patent,  as  also  under  s.  622  of  the  Civil  Procedure 
Code,  the  High  Court  has  ample  power  to  hear  such  applications 
against  orders  of  the  Registrar  of  the  Calcutta  Small  Cause  Court. 

(1)  (1870)  2  N.-W.-P.  H.  C.  R.  117.  (2)  (1902)  1.  L.  R.  29  Calc.498. 
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1903        This  Bench  may  be  taken   as  constituted  under  s.   14  of  the 

Haijlbhab   Charter  Act. 
Haiti  jt^  question  in  this  case  is,  whether  the  Begistrar  of  the 

CiroTTONVA  Calcutta  Small  Cause  Court  has  power  to  set  aside  a  decree  hj 
default  in  a  suit  for  liquidated  demands.  I  submit  he  has  not : 
see  rules  60,  61,  and  63  of  the  rules  framed  by  the  Higb  Court. 
The  Begistrar  might  have  original  jurisdiction,  but  after  a  decfoe 
the  application  must  be  made  to  the  Court  and  not  to  the  Megiitrar. 
Bules  76  to  82  make  distinctions  between  the  Court  and 
the  Registrar. 

Babu  Sara  Kumar  MUter  in  reply.  As  the  Registrar  has  power 
to  pass  an  ex-parte  decree,  he  has  power  to  deal  with  an  application 
for  setting  it  aside.  He  is  also  invested  with  ^ti^^judicial 
powers  in  respect  of  liquidated  demands  exceeding  Bs.  30.  S.  36 
of  the  Presidency  Small  Cause  Courts  Act  extends  to  such  a  case 
like  this.  In  Eule  63  also  the  Courts  includes  the  Begistrar 
as  regards  setting  aside  ex-parte  decrees,  and  the  word  "  Court"  is 
not  iways  confined  to  a  "  Judge."  If,  however,  the  Registrar 
be  not  a  Court,  the  petitioners  have  no  locun  Biandi^  as  they  can  only 
apply  to  the  High  Court  to  set  aside  an  order  of  the  "  Court."  If 
the  order  of  the  Registrar  be  not  taken  as  an  order  of  the  Court, 
but  that  of  an  officer  of  the  Court,  the  High  Court  cannot  interfere 
with  'it  in  revision;  the  petitioner  may  have  his  remedy  by  a 
regular  auit. 

MAO&aav  C.  X  We  are  invited  by  the  present  petitioners, 
who  are  defendants  in  a  Small  Cause  Court  suit  for  the  recovery  of 
a  certain  sum  of  money, — ^a  liquidated  claim, — to  interfere  under 
section  622  of  the  Code  of  Civil  Procedure,  and  to  hold  that 
certain  orders  made  by  the  Registrar  in  the  suit  were  made  by 
him  without  jurisdiction. 

The  facts  as  to  which  there  is  no  dispute  are  these:  On  the 
3rd  of  February  1902,  the  plaintiff  brought  an  action  in  the 
Court  of  Small  Causes  of  Calcutta  for  the  recovery  of  a  sum  of 
Rs.  450,  alleged  to  be  due  for  money  advanced.  The  defendants, 
who  alleged  that  no  notice  of  the  proceedings  were  served  upon 
them,  entered  no  appearance,  and  on  the  27th  of  February  1902 
the  Registrar  made  a  decree  for  default  with  costs. 
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The  present  petitioners,  as  they  say — and  this  apparently  is  not        1003 
contradicted — acquired  knowledge  for  the  first  time  of  this  ex^parte    Haladhak 
decree  some  time  in  the  month  of  May  following,  and  they  then      ^^^'^'' 
made  an  application  on  the  21st  of  June,  asking  for  a  new  trial.  Caottonna 

That  came  on,  on  the  7th  of  July,  and  apparently  the  petitioners,        * 

who  were  present  in  the  Court-room,  did  not  hear  the  application     ^^qj^^ 

called  on,  and  it  was  accordingly  dismissed  by  the  Registrar.    On 

the  same  day  they  filed  further  grounds  for  a  new  trial,  and  on 

tiie  21st  of  July  the  application  for   a  new  trial  was  restored,  and 

after  several  adjournments,  the  Registrar,  on  the  17th  of  February 

1903,  rejected  the  application  with  costs." 

The  petitioners,  though  from  their  action  they  would  seem  to 
have  thought  that  the  Registrar  hod  jurisdiction  to  deal  with  these 
applications,  now  contend  that  the  orders  of  the  7th  of  July  1902 
and  of  the  17th  of  February  1903  were  passed  without  any 
jurisdiction  on  his  part.  Hence  the  present  application  under 
section  62:^*  of  the  Code  of  Civil  Procedure 

A  preliminary  objection  has  been  taken  that  the  Bench  as 
now  constituted  has  no  jurisdiction  to  deal  with  this  application. 

I  am  unable  to  accede  to  that  view.  It  is  clear,  having 
regard  to  section  6  of  the  Presidency  Small  Cause  Courts  Act 
(XV  of  1882),  that  the  Presidency  Small  Cause  Court  is  deemed 
to  be  under  the  superintendence  of,  and  subordinate  to,  the  High 
Court, .  and  there  cannot,  I  think,  be  any  reasonable  doubt  that 
this  Court  has  jurisdiction  to  review,  under  section  622  of  the 
Code,  orders  which  are  said  to  have  been  made  without  jurisdic- 
tion in  the  Presidency  Small  Cause  Court.  This  has  been  done 
again  and  again  without  objection.  But  it  is  contended  by  the 
opposite  party  that,  inasmuch  as  no  rules  have  been  made 
under  section  13  of  the  Charter  Act,  assigning  to  any  Judges  or 
to  any  Division  Bench  such  a  case  as  the  present,  this  Bench 
has  no  jurisdiction  to  deal  with  it,  and  that  it  can  only  be 
heard  by  the  Chief  Justice  and  all  the  Judges  of  the  High 
Court  sitting  together.  This  contention  at  the  present  day  is 
rather  startling.  We  are  referred  to  the  case  of  Shamsher 
JUundul  V.  Qanendva  Narain  Hitter (l)^  where  it  was  held  that 
the  Bench  taking  cases  of  the  Presidency  Group  has  no  jurisdiction 

(1)  (1202)  I.  L.  R.  29  Calc.  4G8. 
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1903  over  the  Court  of  Small  Causes  at  Calcutta,  and  it  has  no 
HALil^AB  V^^^^  t^  set  aside  the  decree  of  the  same  Court.  It  is  worthy 
Maiti  of  notice  that  in  tiiat  case  the  Judges  said  that  they  had  not 
Chottonita  heen  asked  to  exercise  their  extraordinary  jurisdiction  under 
^j^'  section  15  of  the  Charter.  It  may  well  1)0  that  the  decision  in 
Maclban  that  case  is  not  open  to  question,  but  it  does  not  affect  the  present 
case.  The  application  here  is  made  not  to  the  Bench  taking  the 
cases  of  the  Presidency  Group  as  such,  but  to  the  Chief  Justice, 
who  has  power  under  section  14  of  the  Charter  Act  to  determine 
what  Judges  in  each  case  shall  sit  alone  and  what  Judges  shall 
constitute  the  various  l)ivision  Benches,  and  to  say  what  Judge 
or  Judges  shall  hear  a  particular  ease.  It  is  by  reason  of  this 
power,  so  vested  in  the  Chief  Justice,  that  applications  of  this 
nature,  that  is,  in  connection  with  orders  made  by  the  Presi- 
dency Small  Cause  Court,  have  invariably  been  made  to  the 
Chief  Justice,  who  can  appoint,  and  who  does  then  and  there 
appoint  himself  and  the  Judge  who  may  be  sitting  with  him,  to 
be  the  Bench  to  hear  the  application.  It  has  been  the  universal 
practice,  I  believe,  ever  since  the  High  Court  was  established, 
for  the  Chief  Justice  to  say  what  particular  case  shall  be  tried  by 
any  particular  Judge  or  Judges,  and,  until  this  moment,  that  posi- 
tion has  never  been  challenged.  In  this  present  case  I,  as 
Chief  Justice,  have  constituted  this  Bench,  consisting  of  the 
learned  Judge  who  is  sitting  with  me  and  myself,  to  hear  this 
application,  and  I  do  not  think  there  is  anything  which  prevents 
me  from  doing  that. 

The  preliminary  objection  must  be  overruled. 

On  the  merits,  I  have  no  doubt  that  the  Registrar  had  no 
jurisdiction  to  entertain  the  application  in  question  after  the 
ex-parte  decree  had  been  made  by  him.  The  Court,  as  opposed 
to  the  Registrar,  was  under  the  rules  the  proper  and  the  only 
authority  which  could  deal  with  an  application  to  set  aside  the 
ex'parte  decree.  It  k  clear,  looking  at  rules  63,  70,  92  and  94 
that  the  Registrar  had  no  jurisdiction  to  deal  with  the  applica- 
tion to  set  it  aside  under  rule  63.  The  Court  and  the  Court 
alone  as  opposed  to  the  Registrar,  who  is  invested  with  only  a 
limited  judicial  power,  can  deal  with  such  applications.  A 
marked  distinction  is  drawn  in  the  rules  between  the  power  of 
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the  Court  and  the  power  of  the  Begistrar.     Section  36  does  not        1908 
help  the  opposite  party :  that  section  applies  to  decrees  and  orders    haladhab 
made  by  the  Registrar  under  section  14,  which  is  the  only  pre-       ^^^" 
vious  section  which  gives  him  jurisdiction  to  act  judicially.  Chottonna 

On  these  grounds  the  Eule  must  be  made  absolute  as  to  the 
order  of  the  Registrar  of  the  7th  July  1902  and  the  17th 
February  1903  with  costs. 

KzTRA  J.    I  concur. 
8.  c.  o.  Ruk  absolute. 


CRIMINAL  KEVISION. 


A.  M.  DTJNNE  ^^ 

f .  Dec.  15. 

KUMAR  CHANDRA  KISORE.* 

Receiver — Party — Jurisdiction — Proceedings  under  s,  145  of  the  Code  of  Criminal 
Procedure  (Act  V  of  1898)— Possession  of  Receiver, 

A  Receiver  appointed  by  the  High  Court  cannot  be  made  a  party  to  a  proceed- 
ing under  s.  145  of  the  Code  of  Criminal  Procedure  merely  in  his  capacity  of 
Receiver,  and  a  Magistrate  has  no  jurisdiction  to  interfere  with  him  in  respect  of 
his  possession  of  the  estate,  without  the  sanction  of  the  Court,— his  possession  being 
the  possession  of  the  Court. 

Ex'parte  Coohranei})*  William  Russell  v.  The  East  Anglian  Railway 
Company{2),  and  Ames  v.  2^  Trustees  qf  the  Birkenhead  Docks(S)  referred  to. 

Semhle,  The  Receiver  can  neither  sue  nor  be  sued  without  the  leave  of  the 
Court.    Miller  v.  Ram  Ranjan  Chakravarti(4)  referred  to. 

Rule  granted  to  the  petitioner,  A.  M.  Dunne. 
This  was  a  Rule  calling  upon  the  District  Magistrate    of 
Rangpur  and  the  opposite  party  to  show  cause  why  an  order  made 

*  Criminal  Revision  No.  877  of  1902  against  the  order  of  Rakhal  Das  Chatterjce, 
Subdivisional  Officer  of  Gaibandha,  dated  July  8,  1902. 

(1)  (1875)  L.  R.  20  E(j.  282.  (3)  (1855)  20  Bcav.  832. 

l^)  (1850)  3  Mac.  &  G.  104,  (4)  (1884)  I.  L.  R.  10  Calc.  1014. 
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1902       by  the  Subdivisional  Magistrate  of  Qaibandha  dated  the  8th  July 

Dr»KB      ^^^^»  under  s.  145  of  the  Oode  of  Criminal  Procedure,  should  not 

^'         be  set  aside  as  made  without  jurisdiction  on  the  groonds  (i)  that 

Chandra    there  was  no  jurisdiction  to  make  such  an  order  against  the 

KisoRis.     Jjeceiver;  (ii)  that  the  police  report  was  insufficient ;  (iii)  that  the 

first  and  second  party  were  in  joint  possession  of  the  bdt 

In  this  case  there  was  a  dispute  hetween  the  Burdhan  and 
Ta^ore  zemindars  relating  to  the  collection  of  tolls  at  a  hat  which 
was  said  to  be  situated  on  the  boundaries  of  the  Burdhan  and 
Tagore  estates.  The  Burdhan  zemindar  contended  that  each 
party  was  entitled  to  take  the  tolls  in  so  mnch  of  the  hat  as  lay 
in  his  zemindari.  The  Tagore  zemindars,  on  the  other  hand, 
contended  that  each  party  was  entitled  to  take  half  the  tolls  of 
the  entire  hdt» 

The  police  having  reported  that  a  likelihood  of  a  breach  of  the 
peace  existei  owing  to  such  dispute,  proceedings  under  s.  145  of 
the  Code  of  Criminal  Procedure  were  taken  by  the  Subdivisional 
Magistrate  of  Qaibandha,  and  Mr.  Danne,  who  had  been  appointed 
Receiver  of  the  Tagore  estates  by  the  High  Court,  and  who  raised 
no  objection,  was  made  the  first  party  and  the  zemindars  of  the 
Burdhan  estate,  Kumar  Chandra  Kisore  and  others,  the  second 

party. 

On  the  8th  July  1902  the  Subdivisional  Magistrate  made  an 
order  declaring  the  second  party  to  be  in  possession,  and  forbid- 
ding the  first  party  to  disturb  such  possession. 

The  Advocate-Oenm^al  {Mr.  J.  T.  Woodroffe),  (Bdbu  Mohini 
Mohan  Cltakravarti  and  Babu  Sara  Prasad  Chatterjee  with  him),  for 
Kumar  Chandra  Kisore  and  others,  showed  cause.  No  doubt,  that 
when  the  Court  has  appointed  a  Receiver  and  the  Receiver  is  in 
possession,  his  possession  is  the  possession  of  the  Court,  and  it  may 
not  be  disturbed  without  the  leave  of  the  Court;  and  a  person  who 
disturbs  or  interferes  with  the  possession  of  a  Receiver  is  guilty  of 
contempt,  and  is  liable  to  be  committed  (Kerr  on  Receivers,  pp. 
158  and  171).  But  that  relates  to  interference  by  private 
persons,  and  does  not  apply  to  this  case.  Here  the  party  inter- 
fering with  the  Receiver  is  the  Magistrate,  and  this  Court  cannot 
be  expected  to  send  him  to  prison  for  contempt  of  Court.  There 
is  nothing  in  the  law  excluding  the  Receiver  from  the  operation  of 
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8.  145 ;  and  to  hold  that  he  is  so  excepted  will  be  to  read  into 
the  Statute  an  exception  which  it  does  not  contain.  The  Courts 
will  not  protect  a  sheriff  beoause  un4er  the  writ  of  fieri  /acia$  he 
becomes  the  agent  of  the  party. 

Section  145  of  the  Code  of  Oriminal  Procedure  deals  with 
possession,  and  where  the  Court  has  put  a  Beceiver  into  possession 
it  can  hardly  be  said  that  the  Court  is  the  person  taking  part 
in  the  dispute.  No  objection  was  taken  in  the  lower  Court  by 
the  Beceiver  to  his  being  made  a  party  to  the  proceedings  ;  if  it 
hod  been,  the  Magistrate  would  have  applied  for  leave  to  deal  with 
the  matter:  see  s.  537  of  the  Crimiiial  Procedure  Code.  It  must 
also  be  shown  that  the  Beceiver  was  put  in  possession  of  the  land. 

Mr.  Jackson  {Mr.  Caspersz,  Bahi  Nilmadhub  Base  and  Babu 
Mukund  Nath  Roy  with  him)  for  the  petitioner.  The  police 
report  is  iusu£Soient  ;  ic  only  contains  a  general  statement  that 
there  is  a  possibility  of  a  breach  of  the  peace :  there  are  no  de^ 
tails  regarding  the  dispute.  The  first  and  second  party  are  in  joint 
possession  of  the  hdt^  so  no  proceedings  under  s.  145  could  be 
taken.  The  possession  of  the  Beceiver  is  the  possession  of  the 
Court,  and  no  one  can  disturb  it  without  the  leave  of  the  Court : 
see  Adon  v.  Heron{\).  The  Court  below  knew  my  client  was  a 
Beceiver  appointed  by  the  High  Court,  and  he  was  made  a  party 
as  such  Beceiver.  S.  537  of  the  Code  does  not  apply  to  this  case. 
Consent  cannot  give  jurisdiction,  nor  can  the  fact  that  I  raised 
no  objection  before  the    Magistrate  give  him  jurisdiction. 

A  Court  will  not  permit  its  Beceiver  to  be  interfered  with  or 
dispossessed  of  property  without  an  application  being  first  made 
to  it  for  leave :  see  Ame%  v.  The  Trustees  of  the  Birkenhead  Docks 
(2),  William  Eusselly.  The  East  Anglian  Railway  Company{S). 
It  is  well  established  that  a  Beceiver  cannot  be  sued  without  the 
leave  of  the  Court  appointing  him,  yet  here  he  has  been  made 
a  party  to  a  quasi-ciyil  proceeding  under  s.  145,  and  divested 
of  the  possession  of  all  the  land  of  which  the  Court  had  put 
him  in  possession ;  and  he  has  no  remedy.  If  the  Beceiver  be 
appointed  after  the  order  of  the  Magistrate  under  s.  145  is 
made,  that  would    not  affect  the  question  of  jurisdiction :  see 

a)  (1834)  2  Myl.  &  K.  890.  (2)  (1855)  20  B«ar.  832« 

(d)  (1860)  3  Mac.  &G.  104« 
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Sri  Mohan  Thakur  v.  Narsing  Mohan  Thakur(])y  but  hore  the 
Beoeiver  was  appointed  before  these  prooeedings  were  instituted. 
The  Eeceiyer  ciomot  be  said  to  be  a  party  oonoemed  in  the 
dispute.  The  Court  will  not  allow  attachment,  as  it  is  an 
interference  with  the Eeceiver's  possession:  Jogendra  Naih  Qossain 
V.  Debendra  Nath  Oo88ain{2). 

The  Court  will  net  tolerate  inter  feranoe  with  a  Eeoeiver  either 
civilly  or  criminally.  If  a  Receiver  does  a  oriminal  act,  he  cannot 
be  indicted  qua  Eeceiver,'  but  as  a  man:  see  Milhr  v.  Bam 
Ranjan  Chakravarti{S). 


Eabzvotov  avp  Bsbtt  J  J.  In  this  case  a  Eule  was  ob- 
tained calling  on  the  District  Magistrate  and  opposite  party  to 
show  cause  why  an  order  made  under  section  145  of  the  Code 
of  Criminal  Procedure  should  not  be  set  aside  as  made  without 
jurisdiction.  The  dispute  which  gave  rise  to  these  proceedings 
relates  to  the  collection  of  tolls  at  a  hdt  which  is  alleged  to  be 
situated  on  the  boundaries  of  the  Burdhan  and  Tagore  estates, 
the  contention  of  the  Burdhan  zemindar  being  that  each  party 
is  entitled  to  take  the  tolls  in  so  much  of  the  market  as  lay 
in  his  own  zemindari,  and  the  contention  of  the  Tagore  zemin« 
dar  being  that  each  party  is  entitled  to  take  half  the  tolls  of 
the  entire  market.  There  being  a  likelihood  of  a  breach  of  the 
peace,  proceedings  uuder  section  145  were  taken,  the  Receiver  of 
the  Tagore  estate  and  others  being  made  first  party  and  the 
zemindar  of  the  Burdhan  estate  and  others  being  the  second 
party,  and  an  order  was  made  declaring  the  second  party  to , 
be  in  possession  and  ordering  the  first  iwirty  not  to  disturb  such 
possession. 

In  support  of  the  Rule  to  set  aside  the  order,  three  objections 
were  taken: — 

(a)  There  is  no  jurisdiction  to  make  such  an  order  against 
the  Receiver. 

{b)  The  police  report  is  insufficient :  and 

(r)  The  ^st  and  second  party  are  in  joint  po^ee^sion  of 
the  hdt,  and  so  prpceedings  cannot  be  had  under 
section  145. 

(1)  (1890)  I.  L.  1?.  37  Calc.  259.  (2)  (1898^  I.  L.  K.  26  Ctlc  127. 

<8)  (188-1)  I.  L.  R.  10  Calc.  1014. 
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The  second  and  third  points  can  be  briefly  disposed  of. 

As  to  the  police  report,  it  is  true  that  the  expression  used  in  it 
by  the  reporting  oflBcer  is  ^^  there  is  a  possibility  of  the  breach 
of  the  peace."  It  is  argued  that  this  is  insufficient,  but  when  the 
whole  report  is  [read,  it  is  found  that  the  Inspector  gives  a  very 
explicit  account  of  the  quarrri,  and  states  facts  which  show  that 
there  was  a  likelihood  of  a  breach  of  the  peace. 

This  objection,  therefore,  to  the  (»xler  fails. 

We  do  not  think  there  is  any  foundation  for  the  ihird  point, 
rts.,  that  the  parties  were  in  joint  possession.  One  party  was 
alleging  an  exclusive  right  to  collect  the  entire  toll  from  one 
partitioned  half  of  the  market,  the  other  party  denied'  this  right ; 
under  these  droumstanoes  we  see  no  ground  for  saying  that 
proceedings  under  section  145  could  not  be  had. 

The  remaining  point  which  was  taken,  m.,  that  the  Eeoeiver 
of  the  High  Court  could  not  be  made  a  party  to  these  proceedings 
fiimply  in  his  capacity  of  Beceiver,  is  more  important  and  more 
fiubstantiaL 

In  support  of  the  Bule  it  is  argued  that  the  Beceiver  is  made 
a  party  not  because  he  has,  as  an  individual,  interested  himself 
in  a  dispute  likely  to  cause  a  breach  of  the  peace,  but  merely  in 
his  capacity  of  Beceiver,  that  the  possession  of  the  Beceiver  is  the 
possession  of  the  Court  whose  officer  he  is,  and  that  the  Court 
will  not  tolerate  an  interference  with  its  officer. 

The  Advocate-Q-eneral  in  showing  cause  against  the  Bule 
replied  that  the  objection  that  the  proceedings  could  not  be  taken 
against  the  Beceiver  was  not  taken  before  the  Magistrate,  and 
that  to  hdd  that  the  Beceiver  is  excepted  from  the  operation 
of  section  145  will  be  to  read  into  the  Statute  an  exception  which 
it  does  not  contain.  The  latter  of  these  two  arguments  we  do  not 
think  well  founded.  The  Crown,  for  example,  is  not  expre&sly 
excepted,  but  it  could  hardly  be  said  that  the  Crown  was  liable  to 
be  made  a  party. 

The  former  argument  has  more  weight.  We  agree  that  the 
Beceiver  ought  to  have  objected  that  he  was  not  a  party  concerned 
in  the  dispute  and  to  have  refused  to  take  any  step  from  which  it 
could  be  said  he  had  submitted  himself  to  the  jurisdiction  of  the 
HagistratOi  but  we  do  not  think  his  failure  to  take  that  course 
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preolndes  the  Oourt  from  setting  aside  the  order  against  him,  if 
we  should  be  of  opinion  that  such  order  could  not  be  made. 

When  a  Eeoeiver  is  appointed  by  the  Oourt^  his  possession  is 
the  possession  of  the  Court,  and  he  cannot  be  interfered  with 
except  with  the  leave  of  the  Court :   see  Ex^parte  Cochrane  {Vj. 

The  Eeceiver  can  neither  sue  nor  be  sued  without  the  leave  of 
the  Court:  see  Miller  v.  Ram  Raf\jan  Chackravarti{2).  He  is  the 
officer  through  whom  the  Court  exercises  its  powers  of  manage- 
ment. In  our  opinion  such  an  officer  cannot  be  correctly 
described  as  a  ^'  party  interested  ill  a  dispute  likely  to  cause  a 
breach  of  the  peace." 

But  even  if  the  officer  of  the  Court  could  be  so  described,  we 
think  there  would  be  no  jurisdiction  iu  the  Magistrate  to  make 
any  order  on  him  under  section  145  without  the  sanction  of  the 
Court.  The  order  directs  that  the  Receiver  shall  not  disturb  the 
possession  of  the  second  party ;  in  other  words,  the  Magistrate 
is  assuming  a  jurisdiction  to  interfere  with  the  (^oer  of  this  Court, 
as  such,  without  the  sanction  of  this  Court,  and  it  is  well,  settled  law 
that  the  Court  will  not,  without  its  leave,  pttmit  its  officer  to  be 
interfered  with :  see  William  Russell  v.  The  East  Anglian  Railway 
Company (3)  and  Ames  v.  The  Trustees  of  the  Birkenftead  Dock8{i). 

For  these  reasons  the  order  under  section  145  must  be  set 
aside. 

The  Eule  is  made  absolute. 


D.  s. 


Rule  absolute. 


(1)  (1876)  L.  R.  20  Eq.  28^ 

(2)  1884)  I.  L.  R.  10  Calc. 


(8)  (1850)  8  Mac.  &.  G. 
1014.  (4)  (18B6)  20  B«iv.  832. 
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DEBENDRA  NARAIN  ROY  i^oa 


t>.  Feb.  18,  W. 

RAMTARAN   BANERJEE.*  Mar,h  9o. 

Uori^age—Suit  by  puUne  mortgagee-^Right  of  tale  hg  puitne  m^rigagte^Deertt 
onfirH  mortgage  to  which  puisne  mortgagee  woe  not  a  party — Tranrfer  y 
Property  Act  (IV  of  1882)  e.  SS—Citnl  Procedure  Code  (Act  XIV  of 
1882)  e,  287— Indian  Eegietration  Act  (III  of  1877)  e.  17. 

A  poisoe  mortgagee  is  entitled  to  a  sale  of  the  property  secured  by  his  mort- 
gage,  subject  to  the  rights  of  the  first  mortgagee,  even  after  the  property  has 
been  sold  in  execution  of  a  decree  obtained  l^  the  first  mortgagee  in  a  suit  to 
which  the  puisne  mortgagee  was  not  a  party. 

Digrga  Churn  Mukhopadhya  v.  Chandra  Nath  CUpta  Chowdry(X)  overruled. 

Reference  to  a  Full  Bench  in  iSecond  Appeal  by  the  defen- 
dants, Debendra  Narain  R07  and  others. 

The  suit  was  instituted  by  the  plaintiffs,  Ramtaran  Banerjee 
and  others,  for  the  recovery  of  Rs.  779-16  on  a  mortgage  bond 
executed  by  the  defendant  No.  1,  dated  the  7th  September 
1887,  hypothecating  the  mortgagor's  interest  in  properties  A 
and  B'  described  in  the  schedule  to  the  plaint.  The  plaintiffs 
alleged  that  they  were  informed  on  inquiry  that  property  A  had 
been  purchased  by  one  Narendra  Narain  Roy  Chowdhry,  deceased 
the  father  of  the  defendants  Nos.  2  to  6,  and  by  the  defendant 
No.  7  at  an  auction  sale,  in  execution  of  a  decree  under  a  prior 
mortgage,  comprising  the  interests  of  the  defendant  No.  1  and 
his  brother,  one  Nurul  Hossein,  the  mortgagors,  in  respect  of  the 
said  mortgage,  and  that  the  defendants  Nos.  8  to  10  had  taken 
a  settlement  of  the  said  property  &om  the  said  auction-purchasers. 
The  plaintiffs  prayed  (i)  that  a  decree  be  made  for  the  amount 
claimed,  (ii)  that  an  order  be  passed  for  the  sale  of  the  mortgaged 
properties  A  and  B,  (iii)  that  if  the  prior  mortgage  be  found  to 

•  Reference  to  PuU  Bench  in  Appeal  from  Appellate  Decree  No.  2245  of  1899. 
FuU  Bench :  Sir  Fntocis  W.    Maclean,  k.c.i.e.,  Chief  Justice,   Mr.   Justice 
Prinsep,  Mr.  Justice  Sale,  Mr.  Justice  Stevens  and  Mr.  Justice  Qeit^t. 

(1)  (1899)  4  C.  W.  N.  641. 
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1908       be  trae,  the  property  A  may  be  sold  free  from  the  prior  mortgage 
Debbndba   ^^^  ^^  ^^  porohasers  in  respect  of  the  half  share  of  the  defendant 
No.  1,  or  that  an  order  be  passed  for  the  sale  of  the  said  property 
A,  subject  to  the  said  prior  mortgage  lien,  and  for  other  reliefs. 

The  plaintiffs  abo  alleged  that  as  they  had  not  been  made 
parties  to  the  deoree  obtained  under  the  said  prior  mortgage, 
they  were  not  bound  thereby. 

It  appeared  that  the  prior  mortgage  mentioned  in  the  plaint 
was  executed  on  the  12th  August  1881  by  the  defendant  No.  1 
in  favour  of  one  G-anga  Narain  Sen,  whereby  .the  share  of  the 
defendant  No.  1  in  property  A  was  hypothecated,  and  that  sub- 
sequently to  the  plainti£E's  mortgage,  Deboki  Nandan  Sen  and 
others,  the  heirs  of  the  said  Gfuiga  Narain  Sen,  brought  a  suit 
on  their  mortgage  and  obtained  a  decree.  In  execution  of  that 
decree,  the  interest  of  the  defendant  No.  1  in  property  A  was  sold 
in  1888,  and  purchased  by  the  father  of  the  defendants  Nos.  2  to  6 
and  the  defendant  No.  7.  It  does  not  appear,  however,  that  Deboki 
Nandan  and  his  brothers  were  aware  of  the  plaintiffs'  mortgage 
when  they  brought  their  suit,  or  that  the  auction-purchasers  were 
aware  of  it  at  the  time  of  .their  purchase* 

The  Court  of  First  Instance  at  first  dismissed  the  plaintiffs'  suit 
on  the  following  amongst  other  grounds:  (i)  that  it  having 
transpired  in  the  course  of  the  trial  that  the  property  A  had  been 
mortgaged  by  the  defendant  No.  1  and  his  brother  to  several  persons 
before  the  mortgage  of  1881,  which  mortgage  debts  were  alleged 
by  the  defendants  Nos.  2  to  6  to  have  been  all  paid  off  by  their 
father,  as  well  as  after  the  mortgage  of  1881,  some  of  which 
subsequent  mortgage  debts  had  not  yet  been  paid  off,  the  suit  was 
defective  on  account  of  the  non- joinder  of  these  several  mortgagees 
as  parties,  and  (u)  as  the  plaintiffs,  as  puisne  mortgagees,  had  only 
the  right  of  redemption  against  the  defendants,  their  prayer  for 
the  sale  of  the  property  A  must  fail. 

On  appeal  the  Subordinate  Judge  held  that  the  defect  of 
parties,  if  any,  should  be  cured  by  adding  all  mortgagees  prior 
and  subsequent  to  the  mortgage  of  1881  as  parties  to  the  suit, 
and  upon  other  grounds  also,  not  necessary  to  specify  here> 
remanded  the  case  to  the  first  Court  for  trial  on  the  merits.  On 
remand  the  Munsif  passed  the  usual  mortgage  decree,  declaring, 
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however,  that  if  the  plamtifPs    wanted    to    sell  the  mortgaged        1908 
-property  A,  it  could  only  be  sold  subject  to  the  prior  mortgage ;    d^^J^b^ 
or,  in  other  words,  that  the  plaintife  could  sell  only  the  equity  of     Naraiw 
redemption  of  the  defendant  No.  1  in  that  property.  v. 

The  Subordinate  Judge  affirmed  this  judgment  of  the  first   i^^^^ 
Court    on  appeal,  holding  that  the  order  for  the    sale  of  the 
property  A,  subject  to  the  prior  mortgage  of  1881,  was  a  proper 
order. 

The  defendants  Nos.  1,  6,  7,8  and  9  appealed  to  the  High 
Court.  The  appeal  came  on  for  hearing  before  a  Division  Bench 
(Maclean  C.J.  and  Stbvbns  J.)  on  the  15th  August  1902. 

Their  Lordships  entertaining  a  doubt  as  to  the  soundness  of 
the  decision  in  the  case  of  Durga  Churn  Mukhopadhya  v.  Chandra 
Nath  Qupta  Chowdry(l)y  referred  the  case  to  a  Full  Bench,  with 
the  following  opinions : — 

Maclean  C.J.  As  we  entertain  a  serious  doubt  as  to  the 
soundness  of  the  decision  in  the  case  of  Durga  Chum  Mukhopadhya 
V.  Chandra  Nath  Oupta  Chowdry{l)  and,  as  the  point  is  one  of 
considerable  importance,  we  think  the  matter  must  go  to  a 
Fall  Bench.  My  present  view  is  that  the  present  plaintiff  is 
entitled,  as  against  the  present  defendants,  in  whom  are  now 
vested  the  interests  of  the  first  mortgagee  and  of  the  mortgagor, 
to  a  sale  of  the  property  mortgaged  to  him,  as  second  mortgagee, 
subject,  of  course,  to  the  rights  of  the  prior  mortgagee.  That 
originally  would  have  been  one  of  his  rights,  as  is  conceded 
in  the  case  I  have  cited,  and  I  do  not  see  how  that  right  can 
be  affected  or  taken  away  from  him  by  reason  of  the  suit  which 
the  first  mortgagee  brought  to  enforce  his  security,  not  making 
the  second  mortgagee,  the  present  plaintifiE,  a  party.  If  the 
decision  in  the  case  of  Durga  Churn  Mukhopadhya  v.  Chandra 
Nath  Gupta  Chowdry{l)  be  sound,  he  is  deprived  of  this  original 
right.  It  seems  to  me  we  ought  to  look,  not  at  what  his  rights 
would  have  been,  had  he  been  made  a  party  to  the  first  mort- 
gagee's suit,  but  what  his  rights  as  second  mortgagee  are  as  he 
was  not  made  a  party.  I  take  it  that  it  would  have  been  open 
to  him,  if  there  had  been  nothing  else  in  the  case,  to  have 

(1)  (1899;  4  C.  W.  N.  641. 
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brought  a  suit,  as  second  mortgagee,  against  his  mortgagor,  who 
is  the  only  person  with  whom  he  oontraoted  to  realize  hid  security, 
subject,  of  course,  to  the  superior  rights  of  the  first  mortgagee. 
The  cases  of  Narayanasami  Naidu  v.  Narayana  BauiX)  and  of 
Rangayya  Chettiar  v.  Parthasarathi  Naickar{2)  lend  colour  to  this 
view,  and  I  do  not  think  that  these  decisions  are  displaced  by 
the  later  decision  in  the  case  of  Muhamtnad  Usan  Rowthan  v. 
Abdulk{3).  In  this  view  I  think  the  decision  of  the  Court  below 
is  right. 

With  these  observations,  as  the  matter  is  of  importance, 
and  we  entertain  considerable  doubt  as  to  the  soundness  of 
the  decision  in  the  case  of  Durga  Churn  Mukhopadhya  v.  Chandra 
Nath  Oupta  Choio<ky{4)^  we  refer  the  case  to  a  Full  Bench: 

The  question  referred  is  whether  the  plaintiff  is  entitled  to 
a  sale  of  the  property  secured  by  his  mortgagee,  subject  to  the 
rights  of  the  first  mortgagee,  or  whether  he  is  only  entitled  to 
redeem  the  first  mortgage. 

Stevens  J.    I  concur. 

On  this  reference  :— 

Babu  Karuna  Sindhu  Mukerjeey  for  the  appellants.  I  submit  (i) 
that  if  the  first  mortgagee  brings  a  suit  on  his  mortgage  and 
sells  the  mortgaged  proparty  without  making  the  second  mort- 
gagee a  party,  a  third  party  auction-purchaser  acquires  the  equity 
of  redemption  with  the  lien  of  the  first  mortgage  ;  (ii)  that  if  so, 
all  the  right  that  the  second  mortgagee  has,  is  to  redeem ;  and  (iii) 
that  it  is  only  when  the  first  mortgagee  has  not  already  sold 
the  property  that  the  second  mortgagee  can  bring  it  to  sale, 
subject  to  the  first  mortgage. 

As  to  what  passed  at  the  sale  by  the  first  mortgagee,  I  refer 
to  Mehan  Manor  v.  Togu  Uka{5)y  Oajadhar  v.  Mukhand{6)t  Dadoba 
Arjunji  v.  Damodar  Baghunath{7)y  Bunwari  Jha  v.  Bamjee 
Thakur{8)j  and  Bmam  Mamtazuddeen  Mahomed  v.  Baj  Coomar 
I)as8{9). 

(1)  (1898)  I.  L.  R.  17  Mad.  62.  (5)  (1885)  I.  L.  R.  10  Bom.  224. 

(2)  (1896)  I.  L.  R.  20  Mad.  120.       (6)  (1888)  I.  L.  R.  10  All.  620. 

(8)  (1900)  I.  L.  R.  24  Mad.  171.         (7)  (1891)  I.  L.  R.  16  Bom.  486,  491. 
<4)  (1899)  4  C.  W  N.  541.  (8)  (1902)  7  C.  W.  N.  11. 

(9)  (1876)  14  B.  L.  R.  408;  28  W.  R.187, 19e. 
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If  the  second  mortgagee  aues  first,  he  can  sell. 

[Maclean  0.  J.  K  bo,  is  he  deprived  of  that  right  by  a  suit 
to  which  he  was  not  a  party  P] 

I  refer  to  Kanti  Bam  v.  Kutubuddin  Mahonied{\).  After  sale 
by  the  first  mortgagee,  the  second  mortgagee  has  nothing  to  sdl. 
His  lien  only  remains.  He  cannot  sell  his  own  lien.  He  can 
redeem  and  then  sue  for  his  money  and  apply  for  sale. 

[Sale  J.  I  can't  understand  why  he  should  not  be  able  to 
sell,  if  he  can  redeem.] 

I  refer  to  Muhammad  Usan  Rowthan  v.  AbduUa{2)  and  Matadin 
Kasodhan  v.  Kazim  Su8ain{S).  The  question  is  whether  posses- 
sion of  the  auction-purchaser  can  be  disturbed  at  the  instance  of 
the  second  mortgagee:  see  Desai  Lallubhai  Jethabhax  v.  Mundas 
Kuberdas^i).  The  second  mortgagee  can  ask  for  surplus  sale- 
proceeds.  [Maclean  0.  J.  The  second  mortgagee  has  also  a 
right  to  call  upon  the  mortgagor  to  redeem  him.]  I  refer  to 
Daraaami  v.  Venkata9eshQyyar{S). 

The  cases  of  Rangayya  Chettiar  v.  Parthasarathi  Naickar{6) 
and  Narayanasami  Naidu  v.  Narayana  Rau{7)  have  been  consid- 
ered and  explained  in  Muhammad  Usan  Rowthan  v.  Abdulla(2), 

There  is  a  distinct  finding  that  my  client  was  a  bond  fide 
purchaser ;  and  that  is  suj£cient.  The  proceedings  were  all  good. 
The  auction-purchaser  paid  ofE  prior  mortgages. 

[Sale  J.  If  your  contention  that  the  auction-purchaser  ac- 
quired an  absolute  property  be  correct,  why  should  the  second 
mortgagee  have  any  right  at  all,  even  a  right  to  redeem  P] 

[Maclean  O.J.  What  do  you  say  to  the  case  of  Umes 
Chunder  Sircar  v.  Zahur  Ibtima(8)  P  In  none  of  the  cases  has  it 
been  held  that  to  redeem  was  the  only  remedy.] 

Yes.  But  in  the  Privy  Council  case,  this  question  was  not 
before  their  Lordships.  The  second  mortgagee  must  first  bring 
a  suit  for  redemption.  I  represent  the  first  mortgagee.  The  suit 
against  me  must  be  under  s.  92  of  the  Transfer  of  Property  Act 

(1)  (1894)  L  L.  B.  22  C«lo.  88.  (6)  (1901)  I.  L.  B.  25  Mad.  108,  114. 

(2)  (1900)  I.  L.  B.  24  Mad.  171.  (6)  (1896)  I.  L.  B.  20  Mad.  120. 
(8)  (1891)  L  L.  R.  18  AU.  482,  464.          (7)  (1898)  I.  h.  R.  17  Mad.  62. 
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(4)  (1896)  I.  L.  R.  20  Bom.  \ 


(H)  (1890)  L  L.  R.  18  Calc.  164;  L.  B. 
17  I.  A.  201. 
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to  redeem  and  then  to  sell:  see  also  Dhapi  y.  Barham  Deo 
Per8had{l). 

Moulvie  Sei'ajul  hlam^  ior  the  appellant-defendants  Nos.  8  to 
10,  contended  that  they  being  third  parties,  their  settlement 
remained  unaffected. 

Babu  LalmQhan  Da%  (Babu  Nalini  Ranjttn  Chatterjee  with  him) 
for  the  respondents.  The  second  mortgagee  has  two  rights,  namely, 
(a)  to  sell  the  property  to  realise  the  money^  and  {b)  a  right  to 
redeem.  What  has  he  done  to  forfeit  either  right  P  The  rights 
of  the  first  mortgagee  remain  unaffected  by  sale  by  the  second 
mortgagee.  Besides,  s.  85  of  the  Transfer  of  Property  Act  is 
a  part  of  adjective  law  and  cannot  affect  the  rights  of  parties. 
The  cases  of  Qobind  Lai  Roy  v.  Banyanam  Mis6er{2)  and  Uhies 
Chunder  Sircar  v.  Zahur  Faiimai^)  are  condusiTe  with  regard 
to  the  point  now  under  reference.  The  case  of  Vencaiachella 
Kandian  v.  Paf\janadien{i)  was  relied  upon  by  the  Lower  Court. 
I  also  rely  upon  Narayanasami  Naidu  v.  Narayana  i2ati(5). 
Beference  was  also  made  to  Moti  Lai  y.  Karrabuidm(6). 

Babu  Karuna  Smdhu  Mukerjee^  in  reply.  The  purchaser  of  the 
equity  of  redemption  is  entitled  to  retain  possession  till  the  money 
paid  by  him  is  repaid:  see  Chkaldas  Oopaldas  y.  Puranmal 
frem8ukhdas{7).  The  ease  of  Vencataehella  Kandian  y.  Fatyana^ 
dien{4)  was  distinguishable,  as  there  was  no  judicial  sale  in  that 
case.  If  this  reference  was  decided  against  the  appellants,  there 
would  be  no  confidence  in  judicial  sales  in  this  country. 


Cur.  adv.  vuH. 


March  80. 


Mao&bah  C  JT-  In  my  opinion  we  ought  to  answer  the 
question  submitted  to  us  by  saying  that  the  plaintiff  is  entitled 
to  a  sale  of  the  property  secured  by  his  mortgage,  subject  to  the 
rights  of  the  first  mortgagee,  and  I  propose  to  add  yery  little  to 
what  I  haye  already  said  when  referring  the  case. 


(1)  (1899)  4  C.  W.  N.  297,  802. 

(2)  (18£8}  I.  L,  R.  21  Calc.  70; 

L.  R.  20  I.  A.  166. 

(8)  (1890)  I.  L.  R.  18  Calc.  164; 

L.  R.  17  I.  A.  201. 


(4)  (1881)  I.  L.  R.  4  Mad.  218. 
(6)  (1898)  I.  L.  R.  17  Mad.  62. 
(6)  (1897)  I.  L.  R.  25  Calc  179  ; 
L.  R.  24  I.  A.  170. 


(7)  (1884)  1.  L.  R.  10  Calc.  1086 ;  L.  R.  11 1.  A.  12«. 
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The  second  mortgagee  was  not  a  party  to  the  suit  instituted        1908 
by  the  first  mortgagee  against  the  mortgagor,  and  he  was  in  no   p^J^^^ 
way  bound  by  those  proceedings :  see  the  case  of   Utnes   Chunder    Nabain 
Sircar  v,  Zahur  IbtiMa{l).    It  would  appear  that  the  Judges  of  ©. 

this  Court  who  decided  that  case  were  of  opinion  that  in  such  a  b^bbjw. 

case  the  puisne  mortgagee  was  entitled  to  redeem  or  to  have  the       

property  sold  (see  page  172),  and  the  Privy  Council  supported  cj. 
that  view  (see  page  17d).  If,  as  was  laid  down  in  Oobind  Lai 
Roy*Y,  Ramjanan  Jtfi8a^(2),  a  purchaser  at  a  sale  in  execution 
of  a  decree  obtained  by  a  first  mortgagee,  ill  a  suit  to  which  the 
puisne  incumbrancer  was  not  a  party,  does  not  displace  the  latter 
but  stands  only  in  the  position  of  the  first  mortgagee,  there 
cannot  be  any  doubt  that  the  puisne  incumbrancer  could,  as 
against  the  mortgagor,  sell,  subject  to  the  first  mortgage.  I 
should  have  thought  for  my  own  part  that,  under  such  a  sale,  the 
interest  of  the  first  mortgagee  and  of  the  mortgagor  passed  to 
the  purchaser,  subject  to  the  rights  of  the  puisne  incumbrancer. 
But  taking  this  to  be  so,  it  would  not  assist  the  present  appellant. 
If  there  had  been  no  suit  by  the  first  mortgagee,  the  puisne 
incumbrancer  could  have  sued  the  mortgagor,  and,  subject  to  the 
mortgagor's  right  to  redeem,  have  obtained  a  decree  for  the  sale 
of  the  equity  of  redemption,  that  is,  of  the  property  subject  to 
the  first  mortgage.  See  Kanti  BamY.  Kutubuddin  Ifahomed{S). 
This  right  cannot  be  taken  away  by  any  decree  made  in  a  suit 
to  which  he  was  not  a  party,  and  by  which  he  was  not  bound. 

For  these  reasons  I  would  answer  the  question  as  I  have 
stated  above. 

The  appeal  is  dismissed  with  costs,  including  the  costs  of  this 
reference. 

Pbxvsbv  J-  In  this  case  the  first  mortgagee,  in  execution 
of  a  decree  obtained  under  the  Transfer  of  Property  Act,  sold  the 
mortgaged  property  and  it  was  purchased  by  a  third  party. 

The  plaintiffs  who  held  a  second  mortgage  were  not  made 
parties  to  that  suit,  and  they  now  claim  to  enforce  their  right 
as  second  mortgagees,  subj'ect  to  the  previous  mortgage.    In  the 

(1)  (1890)  I.  L.  R.  18  Calc.  164;  L.  B.  17  I.  A.  201. 

(2)  (1898)  I.  L.  R.  21  Calc.    70;  L.  R.  20  I.  A.  165. 
(8)  (1394)  I.  L.  R.  22  Calc.    88. 
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case  of  Vines  Chwider  Sircar  v.  Zdhur  FaUnki{l)  their  Lord- 
ships of  the  Privy  Oounoil  have  held  that  proceedings  in  a  suit 
brought  by  a  first  mortgagee  to  which  a  puisne  incumbrancer  was 
no  party  are  not  binding  on  him  so  as  to  affect  his  right  under 
the  second  mortgage.  There  can  be  do  doubt,  therefore,  that 
the  second  mortgagee  is  entitled  either  to  sell  the  mortgaged 
property,  subject  to  the  decree  obtained  by  the  first  mortgagee,  the 
terms  of  which  are  not  disputed,  or  to  redeem  the  first  mortgage 
and  then  proceed  against  the  entire  mortgaged  property.  •  In 
this  case  the  rights  of  the  first  mortgagee  have  passed  to  the  auction- 
purchaser,  who  has  also  bought  the  equity  of  redemption  so  as  to 
represent  also  the  mortgagor,  subject  to  any  puisne  incumbrance. 
The  difficulty  that  I  have  felt  in  dealing  with  this  case  arises  from 
the  terms  of  section  85  of  the  Transfer  of  Property  Act,  which 
required  a  first  mortgagee  to  make  parties  to  his  suit  all  persons 
having  any  interest  in  the  mortgaged  property,  such  as  a  puisne 
incumbrancer,  provided  that  he  {the  phUntiff)  has  notice  of  suck 
interest.  I  find  it  impossible  satisfactorily  to  explain  the  meaning 
of  this  proviso,  except  to  say  that  section  85  declares  that  with 
notice  of  an  interest  in  the  property  a  suit  cannot  be  brought 
without  making  a  party  having  such  interest,  a  party  to  ike  suit. 
But  it  leaves  it  open  what  the  result  is,  if  without  notice,  as  in 
this  case,  a  suit  is  brought  without  making  such  person  a  party. 

In  this  case  both  the  mortgages  were  by  registered  instru- 
ments. It  has  not  been  found  that  the  first  mortgagee  had  notice 
of  the  second  mortgage,  so  that  the  suit  brought  by  him  is  not 
open  to  any  objection  as  to  its  form  in  regard  to  section  85. 

Under  rules  made  by  this  High  Court  for  the  preparation 
of  a  proclamation  of  sale  in  execution  of  a  decree,  careful 
enquiry  has  been  directed  to  be  made  in  the  terms  of  section  287 
of  the  Oode  of  Civil  Procedure  to  ascertain  and  state  in 
that  proclamation  everything  which  the  Court  considers  material 
for  the  purchaser  to  know  in  order  to  judge  of  the  nature 
and  value  of  the  property.  In  a  proclamation  of  sale  in  execution 
of  a  mortgage  decree,  it  is  most  material  that  it  should  be 
known  whether  there  is  any  incumbrance,  prior  or  puisne 
to  the  mortgage,  on  account   of  which  be  the  property  is  to  be 

(1)  (1890)  I.  L.  R.  18  Calc.  164;  L.  R.  17  I.  A.  201. 
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advertiBod  for  sale,  and  enquiiy  should  be   directed  to  asoertain        1908 
this.    For  the  purposes  of  such  enquiry  it  is  declared  that   the    dbbbndba 
"  Court  may  summon  any  person  whom  it  thinks  necessary  and      ^^^^ 
examine  him  in  respect  of  any    such    matters."    In    drawing         «. 
attention  to  these  provisions  of  the  law,  I  desire  to  impress  upon    banbwm! 
the  Lower  Courts  that  it  is  their  duty,  before  proceeding  to  sell  pj^^^^  j 
in  execution  of  a  mortgage  decree,   to  endeavour  to  asoertain 
whether  the  mortgaged  property  is  subject  to  any  other  incum- 
brance, and  for  this     purpose  they  should   ordinarily   examine 
both  the  mortgagee  and  the  mortgagor.    It  is  by  such  means 
only  that  the  Court  can  make  known  to  the  purchaser  what  is 
material  that  he  should  know  in  order  to  judge  of  the  nature  and 
value  of  the  property  under  sale.    Without  this  information  the 
purchaser  may  be  induced  to  pay  much  more  than  the  property  is 
worth.    He  may  be  liable  to  a  previous  mortgage  or  mortgages 
unknown  to  him,  or,  as  in  the  present  case,  there  may  be  a  puisne 
mortgage  which  must  materially  diminish  the  value  of  the  right 
to  redeem  which  he  has  been  induced  to  purchase.    And  unless 
it  is  known  that  some  inquiry  has  been  held,  persons  will  not 
purchase  at  sale  in  execution  of  a  mortgage  decree,  or  if  they  do 
bid,  they  will  not  bid  beyond  the  amount  of  the  decree  under 
execution.     Even  that  will  involve    considerable  risk,    for  the 
decree  under  execution  may  be  for  a  puisne  mortgage  and  the 
property'sold  may  thus  be  subject  to  prior  mortgage.     It  is  this 
uncertainty  that  prevents  persons  being  concerned  in  mortgage 
transactions  outside  the  Presidency  towns.     I  should  be  glad  to 
see  some  attempt  made  by  the  Legislature  to  make  title,   obtained 
by  purchasers  at  such  judicial  sales  and  expressly  at  sales  in 
execution  of  mortgage  decrees,  more  certain,  or,  at  all  events,  less 
liable  to  such  risks. 

I  may  mention  that  the  High  Courts  of  Bombay  and 
Allahabad  have  held  that  registration  of  a  mortgage  deed  amounts 
to  notice  of  a  mortgage.  This  High  Court  has  refused  so  to 
interpret  the  law.  I  regard  this  as  unfortunate,  because  it  tends 
to  complicate  all  mortgage  transactions.  The  law  requires  the 
registration  of  all  mortgages  of  inmioveable  property  "of  the 
value  of  one  hundred  rupees  or  upwards  "  (Indian  Eegistration 
Act,  in  of  1877,  section  17),  and  it  seems  to  me  that  by  refusing 
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1903       to  recognize  registration  of  a  mortgage  as  notice  thereof,  the 
Bkbbndba  ^^  benefits  of  registration  are  lost.    A  purchaser  at  a  judicial 
Nabaih      gale  in  execution  of  a  mortgage  decree  is  not  protected  as  he 
should  be.    But    hoT^ever  that  may    be,  I   desire  to    impress 
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BAvvRm.  ^P^^  *^®  Courts  that  it  is  their  duty  as  much  as  possible  to  inform 
persons,  desiring  to  purchase  in  execution  of  decrees  passed  by 
them,  of  what  it  is  material  that  they  should  know,  in  order 
to  judge  of  the  nature  and  value  of  the  property  under  sale, 
by  taking  such  steps  as  I  have  indicated  in  the  preparation  of 
the  sale  proclamation. 

In  answer  to  the  question  put  to  this  Full  Bench  I  would 
reply  that,  notwithstanding  the  sale  under  the  previous  mortgage 
in  proceedings  to  which  the  plaintiff  as  second  mortgagee  was 
no  party,  he  has  still  the  right  to  redeem  that  mortgage,  and  he 
has  also  the  right  to  sell  the  property,  subject  to  the  decree  under 
the  previous  mortgage.  He  can  thus  sell  the  property  outright, 
in  which  case  the  amount  due  under  the  decree  on  the  first  mort- 
gage will  be  first  satisfied  out  of  the  sale-proceeds,  or  he  can,  if 
so  advised,  sell  only  the  right  to  redeem  that  mortgage,  that  is  to 
say,  the  right  stUl  remaining  in  him. 

Saxa  J.  I  agree  that  the  reference  should  be  answered  in 
the  manner  proposed  by  the  learned  Chief  Justice.  If  it  be 
conceded,  as  it  has  been  in  this  case,  that  the  plaintiffs'  right 
to  redeem  remains  unaffected,  it  follows  in  my  opinion  that  the 
plaintiffs  must  also  have  the  right  to  have  the  mortgaged  property 
sold,  subject  to  the  obligation  or  charge  in  respect  of  which  the 
right  to  redeem  exists. 

Stvtsvb  JT*  I  agree  in  the  answer  which  the  learned  Chief 
Justice  proposes  to  give  to  the  question  that  has  been  referred 
to  us.  It  seems  to  me  that  any  other  answer  would  involve  the 
proposition  that  the  second  mortgagee  may  be  prejudicially 
affected  by  proceedings  to  which  he  was  not  a  party,  and  by 
which,  therefore,  on  general  principles,  he  was  not  in  any  way 
bound. 

OazDT  J.    I  agree  with  my  Lord  the  Chief  Justice. 

M.  N.  R.  Appeal  diimmed. 
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ORIGINAL  CIVIL. 


SURENDRA  KESHUB  ROT  1903 


^'  ^^  March  n. 

KHETTER  KRISHTO  MITTER.* 

Procftca— im«iZ  ofiuU—Substiimiion  of  partieM—Code  of  Citnl  Procedure  {Ad 
XIV  tf  1882)  99.  868,  872^'*  Pending  suU"— Right  to  apply,  accrual 
of-LimUation  Act  (XV  of  1877)  8ch.  II,  Art.  118. 

On  diiectioni  to  take  an  account  in  a  roit,  the  fnit  U  still  **  pending  "  within 
the  meaning  of  s.  872  of  the  Code  of  Civil  Procednre  nntil  the  final  order  on  the 
taking  of  the  account  it  made ;  and  the  right  to  apply  in  tuch  a  rait  to  have  the 
death  of  a  certun  defendant  recorded,  and  the  names  of  his  heirs  substituted  on  the 
record,  accrues  from  day  to  day  and  is  not  barred  under  Art.  178,  Sch.  II  of 
the  Limitation  Act.  The  provisions  of  s.  868  of  the  Code  have  no  application  to 
s  case  like  thb. 

Gocool  Chunder  Boteamee  v.  The  Adminutraior- General  of  Bengalil), 
Kedarnath  DuH  v.  Rarra  Chand  Dutt{2),  and  Sam  Nath  Bhuttacharjee  v.  Vtna 
Charan  Sircar{S)  relied  upon. 

Application. 

This  was  an  application  in  chambers  made  on  the  petition  of 
one  of  the  defendants,  Norendro  Keshub  Roy,  to  have  the  death 
of  Brojendra  Nath  Mitter,  another  defendant  who  had  died, 
recorded  and  to  have  the  suit  revived  by  having  the  names  of  the 
heirs  and  legal  representatives  of  the  said  Brojendra  Nath  Mitter 
substitnted  as  defendants  in  his  place. 

The  petition  stated  that  the  suit  had  been  originally  instituted 
in  this  Court  on  the  21st  of  August  1884  for  the  construction  of 
the  last  will  and  testament  of  one  Rajah  Bijoy  Keshub  Roy 
Bahadur,  and  had  finally  gone  up  on  appeal  to  Her  late  Majesty's 
Privy  Council;  that  pending  such  appeal  to  the  Privy  Council 
one  of  the  then  defendants  in  the  suit,  Ranee  Doorga  Sundary 
Bassi,  a  widow  of  the  said  testator,  had  died,  and  that  the 
said  appeal  Was  revived  by  an  order  of  the  Privy  Council  by 
adding  the  defendant,  Khetter  Enshto  Mitter,  who  had  on  the 
death  of  the  said  Ranee  Doorga  Sundary  Dassee  become  the  sole 
heir  to  the  testator.    That  by  a  decree  of  the  Privy  Council  dated 

•Application  in  Original  Suit  No.  402  of  18S4. 

(1)  (1880)  I.  L.  B.  5  Calc.  726.  (2)  (1882)  I.  L.  B.  8  Calc  420. 

(8)  (189i>)  8  C.  W.  N.  766. 
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1903        the  6th  of  February  1892,  it  was  inter  aUa  declared  that  Norendro 

SfiMKDBA    Keshub  Roy,  the  present  petitioner,  was  entitled  on  attaining  his 

Kkshub      majority  to  receive  certain  moneys  during  the  life  of  the  said  Banee 

V.         Doorga  Sundary  Dassee,  deceased,  and  that  this  Court  should 

Kbwhto     direct  several  specified  accounts  to  be  taken,  and  that  any  other 

MiTTBB.     question  arising  out  of  the  relief  th»eby  granted  should  be  dealt 

with  by  this  Court  on  further  directions. 

It  was  further  stated  in  the  petition  that  by  an  cvrder  of  this 
Court  dated  the  18th  of  August  1892,  the  defendants  Abinash 
Chander  Mitter,  Brojendra  Nath  Milter,  Nogendra  Nath  Mitter^ 
and  Kally  Prosad  Mitter,  the  then  heirs  and  representatives  of 
the  said  Ranee  Doorga  Sundary  Dassee,  deceased,  had  been  added 
as  defendants  in^this  suit  for  further  proceedings. 

That  Brojendra  Nath  Mitt«rdied  some  three  years  ago,  leaving 
him  surviving  his  father,  Bhabodayini-Charan  Mitter,  his  heir 
and  legal  representative.  That  the  said  Bhabodayini-Charan 
had  also  since  died,  and  that  upon  his  death  the  defendants 
Abinash  Chunder  Mitter,  Nogendra  Nath  Mitter,  and  Kally 
Prosad  Mitter,  brothers  of  the  said  Brojendra  Nath  Mitter, 
deceased,  became  the  heirs  and  legal  representatives  of  the  said 
defendant,  Brojendra  Nath  Mitter,  deceased. 

Mr.  N.  Chatferjee  for  the  petitioner.  I  apply  under  s.  372 
of  the  Code  of  Civil  Procedure  for  the  substitution  of  the  names 
of  Abinash  Chander  Mitter,  Nogendra  Nath  Mitter,  and  Kally 
Prosad  Mitter  as  defendants  in  the  place  of  Brojendra  Nath  Mitter, 
deceased.  It  is  an  application  in  a  pending  suit  in  which  no 
final  order  has  been  made :  see  Gocool  Chunder  Gosfiamee  v.  TAe 
Admnistratw-Oenerai  of  Bengal{l).  The  right  to  bring  the  names 
on  the  record  accrues  from  day  to  day,  and  is  not  governed  by 
Art.  175  C,  Sch.  II  of  the  Limitation  Act :  see  Kedarnath 
DtUt  V.  Sarra  Chmd  Dutt{2)  ;  Bam  Nath  Bhattacharjee  v. 
JIma  Charan  Sircar  (S). 

Babu  SubodJi  Chunder  Mitter  (contraV  The  application  oomes 
under  s,  368  of  the  Code  of  Civil  Procedure  and  not  s.  372,  and 
is  barred  by  limitation:  see  Jamnadas  Chhabildaa  v.  Sorabfi 
KharBhed(ji{^). 

m  (1880)  I.  L.  R.  6  Calc  726.  (8)  (1899)  3  C  W.  N.  756. 

(2)  (1882)  I.  L.  R.  8  Ci^lc.  420.  (4)  (1891)  I.  L.  R.  16  Bom.  27. 
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J.  In  this  0S8e  the  petitioner  prays  that  the 
death  of  a  defendant  may  be  recorded,  and  that  the  suit  may  be 
revived  by  placing  the  names  of  certain  defendants  in  the  place 
of  the  deceased  defendant. 

The  suit  is  for  the  construction  of  a  will,  which,  not  to  notice 
the  earlier  stages  of  the  litigation,  led  to  a  decree  of  the  Privy 
Council,  dated  6th  February  1892,  by  which  it  was  declared  that 
the  petitioner  was  entitled  to  a  moiety  of  certain  property,  and 
this  Court  was  directed  to  order  an  account  to  be  taken  of  the 
testator's  property  at  the  time  of  his  death  and  of  the  accumu- 
lations of  the  income  of  his  estate  during  the  life  of  one  of  his 
widows. 

The  changes  that  have  taken  place  in  the  parties  to  the  suit 
are  as  follows.     The  widow  being  one  of  the  parties  to  the  suit 
died  during  the  pendency  of  the  appeal  to  the  Privy  Council. 
One  of  the    present  defendants  was  then  brought  in  as  sole 
heir  to  the  testator,  and  four  brothers  were  made  defendants  as 
heirs  to  the  widow,  some  of  whose  moveable  property  was  stated 
to  have  been  retained  by  them  after  her  death.    Of  these  brothers, 
one  Brojendro  Nath  Hitter  died  more  than  three  years  ago, 
leaving   his  father,  Bhabodayini-Oharan,  his  heir.    The  son  was 
never  added  as  a  defendant  and  died  some  time  in  1902.    It 
is  now  sought  to  have  the  death  of  the  deceased  brother  recorded 
and  to  have  the  remaining  brothers  brought  in  as  his  heirs. 
Under  these  circumstances  I  think  it  is  plain  that  the  petitioning 
defendant's  right  to  have  the  substitution  prayed  for  made  must 
be  treated  as  though  he  were  asking  for  the  substitution  to  the 
son  instead  of  substitution  to  the  father  as  the  son's  heir.    If 
the  right  to  have  the  substitution  could  have  been  barred,  if 
the  son  were  alive,  it  is  difficult  to  see  how  it  can  be  revived  by 
his  death.    Treating  the  case  from  this  point  of  view,  the  first 
question  raised  is,  does  either  section  368  or  section  372  of  the 
Civil  Procedure  Code  apply.    It  is  plain  that  section  368  cannot 
apply,  since  the  decree  in  this  suit  is  the  decree  of  the  Privy 
Council,  and  the  son   did  not  therefore  **  die  before  decree "  in 
the  terms   of  that  section.    The  lease  is   therefore  one  of  the 
"  other  cases  "  mentioned  in  section  372,  and  the  final  order  on 
the  taking  of  the  accounts  not  having  been   made,   there   is  a 
'•pending  suit"  according  to  the  judgment  of   Pontifex  J.  in 
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Gocool  Chunder     Ooasamee     v.     The     Adminktrator-Oemral     of 
Bengal{l). 

The  next  point  is  whether  this  application  is  barred  by 
Article  178  of  the  Limitation  Act,  1877,  that  is,  whether  three 
years  have  elapsed  since  the  right  to  apply  accrued.  As  I  bave 
already  said,  I  consider  that  the  present  application  might  haye 
been  made  at  the  death  of  the  son,  which  was  admittedly  more 
than  three  years  ago,  and  the  question  argued  before  me  is,  did 
the  right  to  apply  accrue  at  that  time  within  the  meaning  of  the 
Act  P  EeUance  has  been  placed  on  the  decision  of  Wilson  J.  in 
Kedarnath  Duit  v.  Harra  Ohand  DuU{2)^  followed  by  Sale  J.  in 
Bam  Nath  Bhuttacharjee  v.  Utna  Char  an  Suxar{2)y  in  which  it  was 
decided  that  a  right  to  make  a  similar  application,  being  one  in 
a  pending  suit,  the  right  to  apply  was  a  right  whioh  accrued  from 
day  to  day,  and  therefore  it  was  not  barred  by  lapse  of  time. 

In  both  these  oases  the  application  was  made  after  a  partition 
had  been  decreed  and  before  it  had  been  carried  out,  and  it  is 
suggested  that  for  that  reason  they  cannot  be  held  to  apply  to  the 
present  case.  This,  no  doubt,  creates  a  difference  between  those 
eases  and  the  present  one ;  since  a  right  to  partition,  if  it  accrues 
at  all,  accrues  from  day  to  day,  and  a  right  to  account  does  not. 

It  is  not,  however,  on  this  characteristic  of  the  case  before 
him  that  the  judgment  of  Wilson  J.  is  fouuded,  but  on  the 
fact  that  a  suit  was  pending— a  characteristic  common  both  to 
that  case  and  this.  It  is  further  urged  that  if  that  principle 
is  applied  to  this  cas^,  there  can  be  no  limitation  to  an  applica- 
tion under  section  372.  I  am  not  concerned  to  say  that  this  is 
the  proper  construction  to  be  put  on  Mr.  Justice  Wilson's  lan- 
guage, but  if  it  is,  I  do  not  think  the  argument  is  conclusive.  I 
consider  therefore  that  the  present  case  is  governed  by  the  two 
oases  I  have  quoted,  aud  that  the  petitioner's  right  to  make  this 
application  accrues  from  day  to  day,  and  is  therefore  not  barred  by 
limitation.    The  petition  is  therefore  granted  in  terms  of  the  prayer. 

Attorney  for  the  petitioner  .•  Jnanendra  Nath  DutL 

J.   E.   G. 

(1)  (1880)  I.  L.  B.  6  Calc  726.  (2)  (1882)  I.  L.  B.  8  Calc.  430. 

(8)  (1899)  8  C.  W.  N.  756. 
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EAKHAL  MONI  DASSI  i90« 


*•  Marei  6. 

ADWTTA  PROSAD  ROY.» 

Compromise — Minor — Quardian  of  Minor — Fropsr  eour$€  to  set  atide  a  oompr^* 
mise  decree — Appeal — Adoption,  ewUto  set  cuide'-'Guardiam  and  Wards  Aet 
(VIII  of  1890)  ss.  47,  48^ Civil  Prooednrs  Code  (Act  XIV  <f  1882), 
ss.  443,  622. 

When  a  compromife,  and  a  decree  based  npon  it  are  longht  to  be  set  aside  on 
the  ground  that  the  compromise  was  entered  into  by  the  guardian  of  a  minor 
defendant  without  the  leave  of  the  Court  having  been  granted  after  a  judicial 
determination  that  it  was  for  the  minor's  benefit : 

Seld,  that  the  proper  course  to  set  aside  such  a  decree  wonld  be  bj  way  of  an 
application  for  review  in  the  first  Court  or  by  a  separate  suit,  but  not  by  an  appeal 
from  the  compromise  decree. 

Biraj  Mohini  Dasi  v.  Chinta  Moni  Dasi(l)  followed. 

Section  48  of  the  Guardians  and  Wards  Act  does  not  prevent  a  widow,  who  has . 
been  appointed  by  the  District  Judge,  under  that  Act,  guardian  of  a  minor  as  her 
husband's  adopted,  son,  from  muntaining  a  suit  for  a  declaration  that  the  minor 
was  not  the  adopted  son  of  her  husband. 

Second  Appeal  by  the  plaintifiy  Baklial  Moni  Dassi. 

The  suit  was  brought  by  the  plaintiff  for  a  declaration 
that  the  minor  defendant  No.  1,  Adwyta  Prosad  Roy,  was  not 
the  adopted  son  of  her  deoeased  husband.  The  plaintiff  alleged 
that  she  was  a  minor  at  the  time  of  her  husband's  death,  whioh  took 
place  in  1892,  and  that  the  defendant  No.  2,  Hari  Prosad  Roy, 
the  father  of  the  defendant  No.  1  and  her  husband^'s  uncle,  was 
entrusted  with  the  management  of  her  affairs  ;  that  while  he  was 
so  employed,  he  got  a  false  yakalutnama  filed  in  her  name  in  the 
Court  of  the  District  Judge  and  took  out  on  her  behalf  a  certificate 
of  guardianship  of  the  said  minor  defendant,  Adwyta  Prosad,  on 

*  Appeal  from  Appellate  Decree  No.  688  of  1900,  against  the  decree  of 
W.  B.  Brown,  District  Judge  of  Cuttack,  dated  Jan.  17,  1900,  reversing  the 
decree  of  Behari  Lalj^Mullick,  Subordinate  Judge  of  that  district,  dated 
Aug.  22, 1899. 

(1)  (1901)  5  C.  W.  N.  877. 
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1906       the  fake  allegation  that  her  husband  had  adopted  him  as  his  son 

RakhIl     before  his  death;  and  that  all  this  was  done  fraudulently  and 

UoisiX)AMii  '^thout  hw  knowledge.    In  the  suit  the  defendant  No.  1  was 

AvwTTA     reprssented  by  his  guardiaD,  the  defendant  No.  2,  and  in  a  joint 

Sot.       written  statement  they  denied  the  allegation^  in  the  plaint  and 

maintained  that  the  defendant  No.  1  was  validly  adopted. 

A  petition  of  compromise  dated  the  21st  August  1899  was^ 
howeter,  filed  in  Court  by  both  the  parties,  praying  that  the 
adoption  be  otfnoalled  ;  that  a  six-anna  share  of  the  properties, 
excepting  the  homestead  lands  and  buildings,  of  the  deceased 
husband  of  the  pUintifE,  be  declared  to  belong  to  the  defendaixt 
No.  1,  and  that  the  remaining  ten-anna  share  of  the  properties, 
together  with  the  homestead  lands  and  buildings  be  ddblared  to 
belong  to  the  plaintiff  and  her  husband's  heirs.  The  Subordinate 
Judge  made  a  decree  in  the  t^rms  of  the  petition  of  compromise. 

The  defendant  No.  1,  now  represented  by  his  next  friend, 
one  Gonesh  Prosad  Boy,  a  distant  cousin,  appealed  from  the  said 
decree  to  the  District  Judge,  who  held  that  the  plaintiff  was  not 
competent  to  bring  this  suit  in  its  present  form  so  long  as  she 
remained  guardian  of  the  person  and  property  of  the  defendant 
No.  1 ,  and  that  her  proper  course  was  to  apply  to  the  District 
Court  to  be  relieved  of  her  guardianship-  He  further  held  that 
the  compromise  was  illegal,  as  well  as  the  decree  founded  upon  it, 
which  travelled  beyood  the  boundaries  of  the  original  suit,  invali- 
dated the  order  of  guardianship  passed  by  the  District  Judge,  and 
prejudiced  the  rights  of  the  plaintiffs  reversioners.  He  held 
that  an  appeal  lay  to  him  and  dismissed  the  suit. 

Dr.  Ashutosh  Mukerjee  and  Babu  Biiaj  Mohan  Mazumdeir  for 
the  appellant. 

Babu  Jagat  Chunder  Banet^jee  for  the  respondents. 

Bjjisbjbb  avb  HnBsssov  J  J.  This  appeal  arises  out  of 
a  suit  brought  by  the  plaintiff-appellant  to  obtain  a  declaration 
that  the  defendant  No.  1,  a  minor,  was  not  the  adopted  son  of 
her  husband,  and  for  such  other  relief  as  the  plaintiff  may  be 
deemed  to  be  entitled  to.  The  j^nt  contains  an  allegation 
that  the  plaintiff  has  learnt  on  enquiry  that  the  defendant  No.  2, 
the  natural  Jjithor  of  the  minor  defen<iant  No.  1,  fraudulently 
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and  without  knowledge  of    the   plaintiff  had  obtained  by  an        1903 
application  whioh  was  filed  under  a  false  yakalutnamahy  purporting     R^^i^i. 
to  be  executed  by  the  plaintiff,  a  certificate  appointing  the  plaintiff  ^oni  Dissi 
as  guardian  of  the  defendant  No.  1,  as  her  husband's  adopted  son.     adwtta 
The  defence  was  a  denial  of  the  allegations  in  the  plaint.    Then       j^^. 
it  appears  that  the  parties  came  to  terms,  and  a  sulenania  or 
compromise  was  effected,  and  with  the  leave  of  the  first  Court, 
as  the  order-sheet  shows,  the  natural  father  of  the  minor  was 
allowed  to  enter  into  the  compromise,  and  a  decree  was  made 
in  accordance  with  the  terms  thereof.    Against  that  decree  an 
appeal  was  preferred  on  behalf  of  the  minor,  represented  not 
by  his  natural  farther  by  whom  he  was  represented  in  the  first 
Court,    but  by  a   distant    cousin ;    and  upon   that  appeal  the 
learned  District  Judge  has  set  aside  the   compromise  and  dis- 
missed the   plaintiff's  suit  upon  the  ground,  as  fait  as  we  can 
gather    from  his    judgment,    that    an    appeal  lay  because  the 
compromise  was  unlawful,  and  that  it  was  incompetent  to   the 
plaintiff  to  maintain  the  suit  so  long  as  the  order  of  the  District 
Judge    appointing  her    as    guardian  of   the    minor    defendant 
remained  in  force. 

From  that  decision  this  appeal  has  been  preferred ;  and  it  is 
contended  on  behalf  of  the  plaintiff-appellant  that  the  learned 
District  Judge  was  wrong  in  holding  that  an  appeal  lay,  and,  . 
in  dealing  with  the  case  upon  that  appeal,  the  compromise  was 
wrongly  set  aside. 

In  our  opinion  the  contention  of  the  learned  vakil  for  the 
appellant  is  well  founded.  If  the  defendant  No.  1  is  entitled 
to  have  this  suknama  set  aside,  he  may  have  other  remedy  by 
way  of  an  application  for  review  in  the  first  Court  or  by  a  separate 
suit ;  but  an  appeal  was  certainly  not  th^  proper  remedy,  especially 
having  regard  to  the  facts  of  this  case.  If  the  ground  upon 
which  the  suknama  is  to  be  pronounced  unlawful,  is,  that  it  was 
entered  into  without  the  leave  of  the  Court  having  been  granted 
afta:  that  Court  had  judicially  determined  that  the  compromise 
was  for  the  minor's  benefit,  it  was  not  by  way  of  appeal  that 
that  point  could  be  made  out,  but  the  proper  method  was  to  apply 
to  the  Court  which  granted  the  leave  to  determine  the  point.  An 
Appellate  Coifft  can  determine  the  appeal  only  upon  the^iaterials 
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1903       before  it  on  the  record.     Then,  as  for  the  ground  taken  by  the 
Rakhal     learned  District  Judge,  that  it  ^as  not  competent  to  the  plaintiff 
Moxi  DA83I  to  maintain  the  suit  so  loDg  as  the  order  appointing  her  guardiwi 
adwyta     of  defendant  No.  1  stood,  we  are  of  opinion  that  that  is  an  erro- 
^Kort^      neous  ground.     Section  48  of  the  Ghiardians  and  Wards  Act  of 
1890  has  been  relied  upon  in  support  of  the  learned  Judge's  view. 
That  section  says  that,  except  as  provided  by  section  47  of  that 
Act  and  by  section  622  of  the  Code  of  OivU  Procedure,  an  order 
made  under  that  Act  shall  be  final  and  shall  not  be  liable  to  be 
contested  by  suit   or  otherwise.     That  no  doubt  is  so.      The 
appointment  of  the  plaintiff  as  guardian  as  being  the  proper 
person  to  have  the  custody  of  the  person  and  property,  or  both, 
of  the  minor  is  a  thing  which  it  was  for  the  District  Judge, 
acting  under  the  provisions  of  the  Guardians  and  Wards  Act,  to 
determine  so  long  as  certain  preliminary  conditions  remain  ful- 
filled.     But  a  party  who  had  been  appointed  guardian,  even 
admitting  that  she  was  appointed  guardian  by  her  own  consent, 
might  say :  *  I  then  believed  that  the  minor,  whose  guardian  I  was 
appointed,  was  the  lawfully  adopted  son  of  my  late  husband ; 
now  I  have  taken  advice,  and  I  am  told  that  the  adoption  is  invalid 
in  law.     I  want  to  have  that  adoption  set  aside.'     She  could  not 
afk  the  District  Judge  under  the    Guardians    and  Wards  Act 
to  enter  into  an  adjudication  as  to  the  validity  or  invalidity  of 
the  adoption  and  to  revoke  the  order  appointing  her  as  guardian. 
Her  only  course  would  be  to  bring  a  suit  to  set  aside  the  adoption, 
care    being    taken    of    course    that    the    minor    was    properly 
represented  by  some  other  person  whose  interest  was  not  adverse 
to  that  of  the  minor.     Such  a  case  as  this  is  clearly  contemplated 
by  the  second  paragraph  of  section  443  of  the  Code  of  Civil 
Piocedure.     That  being  so,  the  decision  of  the  Lower  Appellate 
Court  was  clearly  based  upon  an  erroneous  ground.    The  view  we 
take  that  an  appeal  was  not  the  proper  mode  of  having  eksulenama 
such  as  has  been  entered  into  in  this  case  set  aside,  is  in  accordance 
with  that   taken  by  this   Court  in  the  case  of  BiraJ  Mohini  Dasi 
V.  Chinta  Mom  Dasi{l). 

The  decree  of  the  Lower  Appellate  Court  must  therefore  be 
roverscd,  and  it  would  be  left  open  to  the  respondent,  if  he  wishes 
•  (1)  (1901)  5C.  W.N.  877. 
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to  have  the  compromise  set  aside,  to  proceed  either  by  review  or 
by  a  separate  suit.  The  appellant  is  entitled  to  her  costs  in  this 
Court  as  well  as  in  the  Lower  Appellate  Court. 


M.  N.    K. 


Appeal  allowed. 


(il7 


1903 


Fakhal 

MONI  DASSt 

tJ. 

Adwtta 

Pbosad 

Roy. 


GANGA  PROSAD 

V, 

RAJ  COOMAR  SINGH.* 


1003 


Appeal— Order— Civil    Procedure    Code   (Act  XTV  o^    1882)  ss,  244,  287  (e)-. 
Value  specified  in  Sale  Proclamation. 

An  order  passed  by  a  Court  disaUowing  the  objection  of  a  judgment-debtor, 
tbat  the  value  of  the  property  specified  in  the  sale  proclamation  under  s.  287,  cl.  (e) 
of  the  Code  of  Civil  Procedure,  was  grossly  inadequate,  comes  under  s.  244  of  the 
Code,  and  is  therefore  appealable* 

Second  Appeal  by  the  judgment-debtor,  Ganga  Prosad* 
A  property  belonging  to  the  judgment-debtor  was  ordered 
to  be  sold  by  public  auction  in  execution  of  a  decree.  After  the 
Munsif  had  caused  a  proclamation  of  the  intended  sale  to  be  made 
under  s.  287  of  the  Civil  Procedure  Code,  the  judgment-debtor 
put  in  a  petition  of  objection  stating  that  the  value  of  the 
property  specified  in  the  sale  proclamation  was  grossly  inadequate. 
The  Court  disallowed  the  objection  on  the  ground  that  if  the 
property  were  sold  at  an  inadequate  price,  the  judgment-debtor 
might  then  apply  to  set  aside  the  sale.  The  execution  case  was 
struck  off,  the  attachment  standing  over. 

On  appeal  by  the  judgment-debtor,  the  Subordinate  Judge 
held  that,  although  the  Munsif  had  discretion  to  take  evidence 
for  the  purpose  of  ascertaining  the  value  of  the  property  adver- 
tised for  sale  and  ought  to  have  exercised  that  discretion,  as  the 

•  Appeal  from  order  No.  290  of  1902,  against  the  order  of  Tej  Chunder 
Mookerjee,  Subordinate  Judge  of  Chapra,  dated  July  25, 1902,  affirming  the  ordor 
of  Umesb  Chunder  Sen,  Munsif  of  Chapra,  dated  April  14,  1902. 
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190B  ord^  et  this  Mimsif  was  passed  under  6.  287  of  the  Civil  Procedure 
Gj^a  Code,  no  appeal  lay  to  him  from 'that  order.  The  appeal  was 
Trobw      aocordingly  dismissed. 

^^  S^No^^'        -5«*w  -K^^^w  Nandan  Prasad  for  the  appellant. 
No  one  appeared  for  the  respondent. 

Ohobb  ▲»  P&ATT  J  J.  The  application  which  the  judg- 
ment-debtor made  to  the  Munsif ,  upon  which  his  order  of  the 
14th  April  1902  was  made,  related  to  a  matter  contemplated 
by  section  287,  clause  (c).  Code  of  Civil  Procedure,  namely,  the 
value  of  the  property  to  be  specified  in  the  sale  prodamation, 
the  judgment-debtor  asserting  that  th^  amount  as  mentioned  in 
that  paper  was  grossly  inadequate.  The  Munsif  did  not  go  into 
any  evidence  on  this  matter  upon  the  ground  that,  in  his  view, 
the  sale  might  be  hereafter  set  aside  if  the  property  be  sold  at 
a|i  inadequate  price,  the  result  being  that  the  sale  proclamation^ 
as  it  was  originally  issued,  was  maintained. 

Against  this  order  of  the  Munsif,  the  judgment-debtor  appealed 
to  the  higher  Court ;  and  the  Subordinate  Judge  has  dismissed 
the  appeal  upon  the  simple  ground  that  no  appeal  lay  against 
the  order  of  the  Munsif. 

We  think  that  in  this  respect  the  Court  below  was  in  error^ 
because  the  order  made  by  the  Munsif  was  an  order  between  the 
parties  as  falling  under  section  244,  Civil  Procedure  Code  ;  and, 
if  so,  it  is  obvious  that  an  appeal  did  lie  to  the  higher  Court. 
We  accordingly  set  aside  the  order  of  the  Subordinate  Judge, 
and  send  back  the  record  to  him  for  retrial  of  the  appeal  pref ^red 
to  him.     The  costs  will  abide  the  result, 

M.   M.   R. 

Appeal  allowed  :  case  remanded. 
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MATANOINI  DEBI  i©(» 

GIRISH    CHUNDER  CHONGDAR-* 

Sale  im  exetuHon  of  CerHJloaU^Fuhlio  Demands  Recovery  Aei  {Bengal  Act  T  ^ 
1896)  et,  15, 19,  32,  53— '•  Final, "  rneanU^  of-^Appeal—Semew^Se vision  - 
Power  of  revision  iff  Cotnmiesioner* 

A  lait  to  Bet  Mtde  a  lald  in  execation  of  a  certificato  undv  ike  Public  Demandi 
RecoTory  Act  ii  maintainable  in  the  Civil  Coart. 

Itam  Tarueh  Sazra  v.  Dilwar  Ali  (1)  referred  to. 

An  order  aade  t>j  a  Certificate  Officer  ander  section  19  of  Bengal  Act  I  of 
1895,  is  final  only  in  the  sense  that  it  shall  not  be  open  to  appeal  as  provided  bj 
a.  82  of  that  Act,  bat  not  in  the  sense  that  it  shall  not  be  open  to  rvview 
«r  revision  by  the  Commissioner  nnder  s.  88  of  the  same  Act. 

Nasirnddim  Kham  v.  Indronarajian  C\owdkry{2),  Badarieharya  v.  Bamcham" 
dra  Qopal  Savant(d),  and  Bameinff  r.  Bahm  Kioansinff(4),  relied  upon. 

Seoond  appeal  by  the  plaintiffB,  Matangini  Debi  and  others* 
An  ay  ma  mehal  bearing  towji  No.  1274  in  the  Burdwan 
CoUectorate  was  sold  for  arrears  of  oess  under  s.  21  of  Bengal 
Ajot  I  of  1895  on  the  Slst  January  1896.  Thereupon  the 
plaintifiE  Ko.  3  applied  to  set  aside  the  said  on  making  the 
necessary  deposit  under  s.  19  of  that  Aot.  He  alleged  that 
under  the  terms  of  a  permanent  lease  which  the  plaintiffs 
held  of  the  shares  of  the  defendants  Nos.  2  to  6  in  the  property 
sold  as  well  as  of  other  properties  belonging  to  the  said  defen- 
dantSi  they  (the  plaintiffs)  were  liable  to  pay  damages  in  case 
of  d^ault  in  payment  of  rerenue  and  cesses  on  account  of  the 
towji  that  might  fall  due  by  them,  and  that,  in  the  cupcumstanoet, 
he   was  competent  under  s.  19  of  Bengal    Act  I  of   1895   to 

*  Appeal  from  Appellate  Decree  No.  65^  of  1900,  against  tiie  decree  of 
B.  L.  Qupta,  District  Judge  of  Burdwan,  dated  Dec.  22, 1899,  reversing  tke  decree 
of  Hara  Kumar  Dasi,  Monsif  of  Bardwan,  dated  Aug.  81,  18»8. 

(1)  (1901)  I.  L.  R.  29  Calc  78.  (8)  (1898)  I.  L.  R.  19  Bom.  118. 

(2)  (1866)  B.  L  R,  Sup.  Vol  867;  (4)  (1893)  L  L.  R.  19  Bom.  116. 

6  W.  R.  98. 
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1908  make  the  necessary  deposit  and  to  have  the  isale  set  aside.  The 
HATAiraiKi  deposit  was  made  and  the  sale  set  aside  by  the  Certificate  OflSoer 

i>BBi  on  the  14th  February  1896.  The  auction-purchaser  then 
GiBisH  appeared  and  objected  to  the  cancellation  of  the  sale  on  the 
ChonqdS.  ground  that  the  plaintiff  No.  3  was  not  a  party  entitled  under 
8.  19  of  the  Act  to  make  the  deposit  and  apply  for  the 
cancellation  of  the  sale.  Thereupon  the  Certificate  Officer, 
after  hearing  both  the  sides^  held  that  he  had  the  power  to  review 
his  order  dated  the  14th  February  1896,  and  being  of  opinion 
that  the  applicant,  plaintiff  No.  8,  was  not  a  person  who  claimed 
through  the  judgment-debtor,  and  that  his  leasehold  interest 
was  not  disturbed  by  the  sale,  set  aside  the  aforesaid  order  and 
confirmed  the  sale  on  the  20th  March  1896.  On  appeal  the 
Collector  restored  the  first  order  of  the  Certificate  Officer  cancel- 
ling the  sale.  Thereupon  the  auction-purchaser  moved  the  Com- 
missioner to  revise  the  order  of  the  Collector,  and  the  Commis- 
sioner held  that  the  Collector  had  no  jurisdiction  to  hear  the 
appeal,  and  restoring  the  order  of  the  Certificate  Officer  passed 
on  review,  confirmed  the  sale. 

The  present  suit  was  instituted  by  the  plaintiffs  for  a  decla- 
ration that  they  were  entitled  to  make  deposit  under  s.  19  of 
Bengal  Act  I  of  1895,  and  that  the  orders  of  the  Certificate 
Officer  dated  the  20th  March  1896  and  of  the  Commissioner 
affirming  the  same  on  revision  were  ultra  vires.  There  was 
also  a  prayer  for  the  cancellation  of  the  sale. 

The  defendant  No.  1,  who  was  the  auction-purchaser,  alone 
appeared  and  took  various  objections  in  bar  of  the  suit. 

The  Munsif  held  that  the  plaintiffs  had  sufficient  interest 
in  the  sale  to  entitle  them  to  make  a  deposit  under  section  19 
'of  the  Act ;  that  the  Certificate  Officer  had  no  power  to  review  his 
first  order  cancelling  the  sale,  and  that  all  proceedings  of  the 
revenue  authorities  subsequent  to  that  order  were  ultra  vires. 
He  accordingly  decreed  the  suit  and  directed  the  sale  to  be  set 
aside  as  illegal. 

On  appeal  the  District  Judge  held  that  no  suit  was  main- 
tainable to  set  aside  a  sale  in  execution  of  a  certificate  where  it 
was  found  that  there  was  an  unsatisfied  arrear  of  cesses  at  the 
time  of  the  sale.    He  relied  upon  the  case  of  Troyluckho  Nath 
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Moxumdar  v.  Pahar  Khan{l)  as  a  direct  authority  on  the  point.        1908 

He  also  held  that  there  was  no  reason  why  the  Certificate  OflSoer  matingihi 

could  not  review  his   own  ex-parte  order  or  why  the  extensive       ^^^^ 

revisional  powers  conferred  on  the  Commissioner  hy  section  83  of      Qibibh 

Chuhdbb 
the  Act  were  taken  away  in  this  particular  case.    The  District  chohodab. 

Judge  accordingly  decreed  the  appeal  and  dismissed  the  suit. 

Dr.  Rashbehary  Ohose  and  Babu  Nalini  Ranjan  Chatterjee  for 
the  appellants. 

The  Advocate-General  (Mr.  J.  T.  Woodroffe)  and  Babu  Saroda 
Char  an  Mitra  and  Babu  Charu  Chandra  Ghose  for  the  respondents. 


I AVB  KBVBxmsov  J  J.  This  appeal  arises  out 
of  a  suit*  brought  by  the  plaintiffs-appellants  for  a  declaration 
that  they  were  persons  entitled  to  make  a  deposit  under  section 
19  of  the  Public  Demands  Recovery  Act  I  of  1895  (Bengal 
Council),  and  that  the  order  of  the  Deputy  Collector  made  upon 
review  under  that  section  oonfirming  the  sale  and  the  order  of 
the  Commissioner  under  section  33  of  that  Act  confirming  the 
sale  were  uUra  vires]  and  for  cancellation  of  the  sale.  The 
defence  was  that  the  suit  was  not  maintainable ;  that  the  orders 
complained  of  were  not  uUra  vtrea^  and  that  the  sale  should  not 
be  cancelled.  The  first  Court  decreed  the  plaintiffs'  suit.  On 
appeal  the  Lower  Appellate  Court  reversed  that  decree  and 
dismissed  the  suit  on  two  groundA—Jirstf  that  the  suit  to  set  aside 
the  sale  in  execution  of  a  certificate  is  not  maintainable,  where, 
as  in  this  case,  it  is  found  that  there  was  an  unsatisfied  arrear  of 
cesses  due  at  the  time  of  the  sale,  and,  secondly^  that  the  orders 
under  section  19  and  section  33,  which  the  plaintiffs  asked  the 
Court  to  hold  as  being  ultra  virea^  were  really  not  so. 

In  second  appeal  it  is  contended  on  behalf  of  the  plaintiffs- 
appellants  that  the  first  ground  of  the  Lower  Appellate  Court's 
judgment  is  wrong,  and  the  case  of  Troyhckho  Nath  Motumdar  v. 
Pahar  Khan{l)y  in  reliance  upon  which  the  Lower  Appellate 
Court  has  held  this  suit  as  not  maintainable,  has  been  overruled 
by  the  Full  Bench  decision  of  this  Court  in  the  case  of  Ram 
Taruck  Hatra  v.  Dilwar  Ali{2) ;    and  that  the  second  ground 

(1)  (1896)  I.  L.  R.  28  Calc.  641.  (2)  (1901)  I.  L.  R.  29  Calc.  78. 
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1903       of  the  judgment  is  also  erroneous,  it  being  argued  that  the  order 
MATAiraivi   13^^  ^7  ^^^  Certificate  Officer  to  set  aside  the  sale  under  section 

DBBi  19  Qf  ^ot  I  of  1^95  iras  a  final  order  under  suhnseotion  4  of 
OiBiSH  that  section,  and  was  neither  open  to  review  by  the  Certificate 
Choh«da«.  Officer  nor  subject  to  reyision  by  the  Commissioner  under  section 
33 ;  and  that  the  subsequent  orders  interfering  wth  that  first 
order  were  uttra  viresj  and  should  be  treated  as  a  nullity,  and  if 
that  is  so,  the  first  order  setting  aside  the  sale  should  be  held  to 
be  the  only  order  in  the  case,  and  the  sale  should  be  declared  by 
the  Court  ae  cancelled. 

The  contention  on  behalf  oE  the  appellants  that  the  first 
ground  of  the  Lower  Appellate  Court's  judgment  is  erroneous 
is  in  our  opinion  correct.  The  case  of  Troyluchho  Nath  Mozum- 
dor  V.  Pakar  E^n{\)y  in  reliance  upon  which  the  Lower  Appellate 
Court  has  held  this  suit  as  not  maintainable,  has  been  overruled 
by  the  Full  Bench  decision  in  the  case  of  Bam  Taruck  Hatra  v. 
Dilwr  Ali{2). 

It  has  been  argued  for  the  respondent  that  section  15  of  tho 
Act  I  of  1895  was  a  bar  to  the  civil  Bui|;  unless  it  is  brought 
under  certain  conditions  which  have  not  been  fulfilled  in  this 
case.  We  do  not  think  that  section  15  has  any  bearing  upon 
this  suit.  If  the  contention  of  the  learned  vakil  for  the 
appellants,  that  the  first  order  of  the  Certificate  Officer  under 
section  19,  setting  aside  the  sale  was  absolutely  final  in  the 
sense  not  only  of  its  not  being  open  to  appeal,  but  of  its 
not  being  open  either  to  review  or  revision  by  the  Commis- 
sioner under  section  33  of  the  Act,  be  correct,  then  all  the 
subsequent  orders  would  be  ultra  tires,  and  the  suit  would  lie 
and  would  not  be  liable  to  be  dismissed.  Was  that  order 
really  so  P  That  is  the  question  upon  which  the  whole  case 
turns.  The  contention  on  behalf  of  the  appellants  is  that  as 
subHsection  4  of  section  19  says  any  order  made  by  the  Certificate 
Officer  under  this  section  shall  be  finaly  and  as  there  is  nothing 
to  indicate  that  the  finality  intended  by  the  section  is  finality 
so  far  as  regards  interference  by  an  Appellate  Court  is  concerned, 
we  should  hold  that  the  intention  of  the  Legislature  was  to  make 
it  final  in  the  sense  of  not  being  open  to  appeal  or  review  or 

(1)  (1896)  I.  L.  R.  23  Calc.  641.  (2)  (1901)  I.  L.  R.  29  C»lc.  73. 
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revifiion.     It  was  soggeeted  that  as  the  order  contemplated  by  the       iro3 
section  was  of  a  remedial  character,   restoring  the  property  sold  m atakqihi 
to  its  former  owner  and  compensating  the  aaction-porchaser  by       ^'^^ 
awarding  him  one-tenth  of  the  auction  price  in    addition  to  the      Gibish 
pnrchase-money,  the  Legislature  might  well  have    intended  to  CBwroDii. 
make  the  order  absolutely    finaL 

On  the  other  hand,  it  is  contended  for  the  respondent  that  the 
finality  intended  by  sub-section  4  of  section  19  is  only  finality 
so  far  as  interference  by  an  Appellate  Court  is  concerned  ;  that 
that  would  not  prevent  the  Certificate  Officer  from  reviewing  the 
order;  nor  would  it  prevent  the  Commissioner  under  section  33  of 
the  Act  from  revising  it ;  and  it  was  pointed  out  that  although 
section  19,  sub-section  2,  directs  the  Certificate  Officer  to  set  aside 
the  sale  on  certain  conditions,  there  is  nothing  to  prevent  the 
Certificate  Officer  from  making  an  order  tinder  the  section  refusing 
to  cancel  the  sale  as  he  has  done  in  this  case,  if  not  in  the  first 
instance,  but  upon  review,  and  that  in  such  cases  the  reason  given 
for  making  the  order  absolutely  final  cannot  hold  good. 

After  considering  tiie  arguments  on  both  sides  and  the  author- 
ities cited,  we  are  of  opinion  that  sub-section  4  of  section  19  of  the 
Public  Demands  Recovery  Act  of  1«95  (B.C.),  in  saying  that  any 
order  made  ^j  the  Certificate  Officer  under  the  section  shall  be 
final,  only  means  and  intends  that  it  shall  not  be  open  to  appeal 
such  as  is  provided  by  section  32 ;  and  that  the  intention  is  not 
to  make  the  order  absolutely  final  so  as  to  make  it  not  open  to 
review  or  revision.  Although  in  most  cases  the  order  contem- 
plated by  section  19  can  only  have  a  remedial  effect,  there  may 
be  cases  where  a  Certificate  Officer  erroneously  refuses,  after 
deposit,  to  caned  a  sale  where  he  ought  clearly  not  to  do  so  •  • 
and  to  hotd  that  there  is  no  power  which  can  set  him  right  by 
revision,  would  be  to  hold  what  the  Legislature  could  never  have 
contemplated,  especially  when  section  £3  of  the  Act,  after  providing 
that  no  appeal  shall  lie  from  certain  orders,  says  that  the  Com- 
missioner may  in  any  case  in  which  he  thinks  fit  revise  any  order 
passed  by  a  Certificate  Officer  or  certain  other  Revenue  Officere- 
The  view  we  take  that  the  words  "shall  be  final*'  in  section  19 
sub-section  4,  have  the  qualified  meaning  indicated  above  and,  not 
the  unqualified  signification  for  which  the  learned  vakil  for  the 
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1903       appellants  contends,  is  in  acoordanoe  with  that  taken  in  the  case 
Matanoihi  oi  Nastruiidtn  Khan  v.   Indronarayan  Chou}dhry{l)y   which   had 
Dbbi       reference  to  exactly  the  same  words  occurring  in  the  Oivil  Procedure 
GiwsH      Code  of  1869,  with  regard  to  an  order  made  upon  an  application 
Chonodab    ^^^  review  of  judgment.     And  the  same  view  has  in  effect  been 
taken  by  the  Bombay  High  Court  in  the  case  of  Badaricharya  v. 
Bamohandra  Oopal  Savant  (2)  and  Bamsing  v.  Babu  Kimming{Z), 
That  being  so,  and  the  order  in  question  being  in  our  opinion 
open  to  revision  by  the  Commissioner  under  section  33   of  the 
Public   Demands  Recovery    Act,  and  the  Commissioner  having 
under  that  section  affirmed  the   sale,  it  becomes  unnecessary  to 
consider  the  further  question  whether  it  was  open  to  a  Certi- 
ficate  Officer  himself  to  review  the  order  when  no    power    of 
review  is  conferred  on  him  by  the  Act— a  question  upon  which 
the  case  of  Lala  Pryag  \Lal  v.  Jai  Narayan  8mgh{i)   may  lend 
some  support  to  the  appellants'  contention. 

The  result  is  that  the  appeal  fails  and  must  be  dismissed  with 
costs. 

M.    N.   R, 

Appeal  dismissed. 

(1)  (1866)  B.  L.  R.  Snp.  Vol.  367;  (8)  (1893)  I.  L.  R.  19  Bom.  116. 

5  W.  R.  98. 
(2)  (1898)  1.  L.  R.  19  Bom.  118.  (4)  (1895)  I.  L.  R.  22  Calc,  419. 
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SURAJ  PBOSAD  i9o» 

r.  May  4. 

STANDARD  LIFE  INSUEANCB  COMPANY.* 

Practice — Bxaminntion  qf  Witness  on  Committion^Prolonged  and  unnecettary 

Croit'examination, 

Where  the  Court  is  satisfied  that  the  cross-examination  o(  any  witness  on 
commission  is  being  unnecessarily  prolonged,  it  will  order  such  cross-examination 
to  be  concluded  within  a  certun  time. 

This  was  an  appKoation  by  the  defendant  Company,  on  notice 
to  the  plaintiff,  who  did  not  appear,  asking  for  an  order  that  the 
cross-examination  of  a  witness,  Lala  Ghimarain,  called  on  behalf 
of  the  defendant  Company  and  being  examined  on  commission  in 
Lucknow,  be  declared  concluded. 

It  appeared  that,  in  pursuance  of  an  order  of  this  Court  dated 
the  24th  day  of  February  1903,  the  District  Judge  of  Lucknow 
had  delegated  Shama  Chum  Banerjee,  an  advocate,  as  Commis- 
sioner to  take  the  evidence  of  certain  witnesses  in  Lucknow  on 
behalf  of  the  defendant  Company  and  amongst  others  of  the  said 
Lala  Qiirnarain. 

The  application  was  supported  by  affidavits,  from  which  it 
appeared  that  the  suit  was  instituted  for  the  recovery  of  the  sum 
of  Es.  50,000  alleged  to  be  due  to  the  plaintifiE  as  the  alleged ' 
assignee  of  a  policy  of  insurance  on  the  life  of  one  Lala 
Eloonoolall,  since  deceased,  and  dated  the  19th  of  March  1900 ; 
that  the  principal  facts  sought  to  be  proved  through  the  witnesses, 
on  commission,  were  that  Lala  Ehoonoolall  had  suffered  from 
diseases  which,  as  well  as  the  names  of  the  various  doctors 
by  whom  he  had  been  treated,  had  been  fraudulently  concealed 
from  the  defendant  Company ;  and  that  the  statements  made  by 
the  assured  with  regard  to  his  age  were  untrue  both  to  his 
knowledge  and  to  that  of  the  plaintiff  and  the  members  of  his 
firm. 

*  Application  in  Original  Suit  Ko.  603  of  1902. 
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1908  It  was  further  stated  in  the  said  affidavits  that  Lala  Ghir- 

S^j       narain  in  his  examination-in-chief  deposed  to  the  fa<*  of  the 
Pbosad      marriage  of  his  sister  with  Khoonoolall  and  to  the  subsequent 
STAifDABD   gowna    ceremony  following  such    marriage,    and  in  support   of 
IN8URAN0B  ^^^  ^^^  tostimony  produced  two  books  of  account  of  his  father's 
CoMPAMT.    banking  firm  of  Dilsook  Eoy  Jugger  Nath ;  that  the  examination- 
in-chief   of  Lala  Gurnarain  by    the  defendant's  counsel  lasted 
7^  hours;  and  that  the  cross-examination  of  the  said  witness  by 
the  plaintiff's  pleader  was  then  proceeded  with. 

It  further  appeared  that,  after  such  cross-examination  had 
lasted  42  hours,  the  defendant's  counsel  gave  notice  to  the 
plaintiff's  pleader  that  unless  the  cross-examination  were  con- 
cluded in  Ae  course  of  that  day,  he  would  apply  to  this  Court 
for  relief  against  an  abuse  of  cross-examination;  that  the  said 
cross-examination  had  not  concluded  by  the  end  of  that  day, 
and  that  accordingly  the  defendant's  counsel  had  withdrawn 
the  said  witnes?,  after  a  cross-examination  extending  to  over 
47  hours,  until  the  directions  of  this  Court  should  be  obtained; 
•  that  the  questions  put  to  the  said  witness  were  largely  irielevant 
and  immaterial ;  and  that  the  cross-examination  was  conducted 
generally  with  the  object  and  in  a  manner  calculated  to  delay 
the  proceedings,  and  harass  the  witness. 

It  further  appeared  that  the  remaining  witnesses  to  be  called 

on  behalf  of  the  defendant  Company  had  since  been  disposed  of 

both    in  examination-in-chief    and  cross-examination,  and  that 

the    said    witness,    Lala    Qumariao,    was    then    undergoing    a 

.  continuation  of  his  cross-examination. 

Mr.  Dunne  {Mr.  J.  Q.  Woodi^offe  vnOi  him),  in  support  of  the 
application,  referred  to  the  case  of  Nistarini  Dasai  v.  Nundo  Lall 
Bose{l)  in  which  a  similar  application (2)  wn3  granted  by 
Stanley  J. 

May  4.  Stspkbv    J.     In  this  case  it  is  shown  by   affidavits  that 

there  has  apparently  been  a  prolonged  and  unnecessary  cross-ex- 
amination. Considering  the  application  which  was  made  on  a 
previous  occasion  on  behalf  of  the  plaintiff  for  adjournment  and  the 

(1)  (1899)  I.  L.  B.  2<  Calc.  691 ;  891,  (2)  Unreported. 
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non-appearanee  of  the  plaintiff  to-day,  I  think  it  is  my  duty  to 

order  that  the  oross-examination  of  Qnmarain  do  dose  on  Tuesday.  sobu 

This  order  is  not  to  affect  the  defendant's  right  to  re-examine.  Pbobad 

Costs  reserved.  Standard 

The  Begistrar  tobeat  liberty  to  telegraph  the  effect  of  this  iirsuitAKGB 

Order  to  the  Commissioner.  Company. 

AttOTneys  for  the  plaintiff:  Wihon  8f  Co. 
Attorneys  for  the  def aidant :  Dignam  8f  Co. 

J.  B.  G. 


ISSUE  SINGH 

V. 

G.  BERGMANN.* 


Fra6iic§ — Stay  qJ  Froceedinffs  in  Small  Catus  Court — Tramfer  of  9uit  on  a 
Frowtiteorif  note — SuU  for  an  account  in  the  High  Court — Froeedure — 
Matter  of  convenience  rather  than  <f  right — CoHe. 

As  a  general  rule,  it  would  be  no  answer  as  reg^ards  a  suit  in  the  Small  Caus* 
Court  upon  a  promissory  note,  for  the  defendant  in  that  suit  to  say  tiiat  the  claim 
is  a  matter  of  account.  But  if  subsecjuently  a  suit  is  instituted  in  the  High  Court 
by  the  defendant  in  the  SmaU  Canae  Court  suit^  in  which  all  transactions  between 
the  furties  can  be  dealt  with,  and  if  he  gives  security  for  the  total  amount  of  his 
indebtedness,  then  it  is  desirable  that  there  should  not  be  a  separate  proceeding  in 
respect  of  the  promissory  note,  though  primd  facie  it  does  not  constitute  an  item 
in  a  running  account  between  the  parties.  The  question  of  procedure  becomes  a 
matter  of  convexuence  rather  than  of  right,  and  justice  can  be  done  between  the 
parties  by  apportionment  of  costs  after  the  account  has  been  taken  in  the  High 
Court  suit. 

Original  Suit. 

The  pltdntiffs,  Issur  Singh  and  others,  who  carry  on  busmees 
as  traders  at  No.  10,  Municipal  Market,  Calcutta,  in  winter  cloths 
and  woollen  goods,  used  to  indent  for  goods  from  Europe  through 
the  defendant,  who  is  a  merchant  carrying  on  business  under  the 
name  and  style  of  B.  Eegold  and  Bergmann  at  No.  142,  Badha 
Bazar  Street,  Calcutta,  and  who  acted  as  indent  agents  of  the 
plaintifis.  In  respect  of  tixese  v^tiouB  indents,  drafts  were  drawn 
against  goods,  and  security  was  given  from  time  to  time  by  the 
plaintiffs    for  the  amounts  due  on  those   drafts.  The  security 

•  Original  Civil  Suit  No.  26  of  1903. 


1008 
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jg^        oonsifltecl  of  goods  and  also  promissory  notes  executed  in  favour 
^'^^        of  the  plaintiffs,  which  were  endorsed   over  to  the  defendant, 
r.  Payments    were  (made  by  the  plaintifis  from  time    to   time  in 

BBGMANK.  j^gp^ot  of  thcir  indebtedness  to  the  defendant,  and  realizations 
were  made  by  the  defendant  in  respect  of  the  security  given  by 
the  plainti&.  Subsequently,  in  place  of  two  of  the  drafts,  the 
plaintifiEs  executed  two  promissory  notes  in  favour  of  the 
defendant.  The  defendant  alleged  that  all  these  transactions 
were  separate  and  distinct,  'and  that  all  payments  made  by 
the  plaintiffs  were  specifically  appropriated  to  the  transaotions 
represented  by  the  several  indents,  and  that  in  that  way  all  the 
indents  were  kept  separate  throughout  the  year.  The  defendant 
claiming  to  proceed  on  one  of  these  notes  and  alleging  that 
nothing  had  been  paid  on  it  instituted  on  the  9th  of  Deoember 
1902  a  suit  in  the  Court  of  Small  Causes,  Calcutta.  Subsequently 
on  the  14th  of  January  1903  the  plaintiffs  instituted  this 
suit  in  the  High  Court  for  a  general  account  to  be  taken  of 
all  the  transactions  between  the  plaintiffs  and  the  defendant,  and 
alleging  that  the  said  promissory  note  was  a  part  of  the  transac- 
tions and  could  not  be  separated  therefrom  so  as  to  give  the 
defendant  a  separate  cause  of  action  with  respect  thereto,  obtained 
a  Bule  calling  upon  the  defendant  to  show  cause  why  the  suit 
instituted  by  him  in  the  Small  Cause  Court  should  not  be  trans- 
ferred to  this  Court  in  order  that  it  might  try  and  determine 
that  suit  together  with  this  suit. 

The  suit  and  the  Eule  were  heard  together.  No  evidence 
was  tendered. 

Mr.  Dunm  (Mr.  K.  8.  Bonnerjee  with  him)  for  the  plaintiff. 
I  ask  that  there  may  be  a  reference  for  the  taking  of  accounts. 
The  matter  of  the  Bule  for  the  transfer  of  the  defendant's  suit 
in  the  Small  Cause  Court  may  stand  over  till  the  accounts  are 
taken  and  report  made  thereon.  It  is  admitted  there  have  been 
various  dealings  between  the  pctrties.    I  offer  no  evidence. 

Mr.  Sinha  {Mr.  J.  O.  Woodroffe  with  him)  for  the  defendant. 
The  whole  object  of  the  suit  is  to  delay  the  payment  of  my 
claim  in  the  Small  Cause  Court  suit.  The  plaintiff  is  not  entitled 
to  an  account  at  all.    If  he  is,  the  promissory  note  on  which 
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the  defendant  has  sued  in  the  Sm&Il  Oause  Ooort  does  not  enter       1908 

into  the  account :  it  is  an  isolated  transaction.    I  am  ready  to  isBUB^veH 

proye  that  it  is  so.  _     •• 

BneiLunr. 

Saia  J.    I  think  the  question  in  this  case  really  resolves 
itself  into  one  of  convenience. 

It  appears  that  the  plaintiffs  and  the  defendants  carried  on  a 
business  in  which  the  defendants,  acted  as  indent  agents  of  the 
plaintLflb.  The  plaintiffs  were  in  the  habit  of  indenting  for 
goods  from  Europe  through  the  defendants,  and  in  respect  of 
those  various  indents,  drafts  were  drawn  against  goods  coming 
out.  They  were  no  doubt  treated  as  separate  transactions  to  a 
certain  extent.  It  appears  that  subsequently  security  was  gi^en 
by  the  plaintiffs  in  respect  of  the  amounts  due  from  time  to  time 
on  those  drafts,  the  security  consisting  of  goods  and  also  prom- 
issory notes  which  were  endorsed  by  the  plaintiffs  in  favour 
of  the  defendants.  It  is  alleged  that  payments  were  made  by 
the  plaintiffs  from  time  to  time  in  respect  of  their  indebtedness. 
It  is  also  said  that  realizations  were  made  by  the  defendants  in 
respect  of  the  security  given  by  the  plaintiffe.  The  defendants, 
however,  allege  that  all  these  payments  were  specifically  appro- 
priated to  transactions  represented  by  the  indents,  and  in  that  way 
these  indents  were  kept  separate  throughout  the  year.  Subse- 
quently in  place  of  two  of  the  drafts  the  plaintiffs  gave  the 
defendants  two  promissory  notes,  the  notes  bearing  on  their  face 
interest  at  the  rate  of  twelve  per  cent,  per  annum.  The  defend- 
ants claiming  to  proceed  on  one  of  these  notes  and  alleging  that 
nothing  had  been  ^aid  on  it  instituted  a  suit  in  the  Calcutta 
Court  of  Small  Causes.  Frimd  facie  I  should  judge  that  they 
were  entitled  so  to  do,  the  object  of  a  promissory  note  is  to  show 
that  the  particular  transaction  represented  by  the  note  is  a 
separate  transaction,  and  it  is  intended  that  the  remedies  in  respect 
of  that  transaction  should  be  separately  pursued.  Subsequentlyy 
however,  the  plaintiffs  instituted  this  suit  for  a  general  account 
to  be  taken  of  all  the  transactions  between  the  plaintiffs  and 
the  defendants.  I  am  not  prepared  to  say  upon  the  pleadings 
as  they  stand  that  the  suit  instituted  by  the  plaintiffs  in  this 
Court   in  respect  of  all  these  transactions  is  in  any  sense  a 
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1908       vexatious  suit ;  nor  is  it  desirable,  in  my  opinion,  that  at  this 
""^^l^    stage  there  should  be  an  issue  as  to  whether  it  is  vexatious  or  not, 
«.         because,  after  all,  that  question  must  depend  upon  the  result  of 
Bbbokahh.  ^^^  acooxmt,  and  justice  can  be  done  between  the  parties  by  the 
apportionment  of  costs  sitev  the  account  has  been  taken.    I  pro- 
pose to  direct  an  account  to  be  taken  in  this  suit.    I  think  that,  so 
far  as  the  promissory  notes  are  concerned,  they  do  not  primd  facie 
constitute  items   in  a  running  account.    I  think,  however,  the 
fact  that  security  has  been  undoubtedly  given  in  respect  of  the 
total  amount  of  indebtedness  of  the  plaintiffe  to  the  defendants 
makes  it  desirable  that  there  should  not  be  a  separate  proceeding 
in  respect  of  one  of  those  promissory  notes,  having  regard  to  the 
fact  that  there  exists  a  suit  in  the  High  Court  in  which  aU  the 
transactions  between  the  parties  can  be  dealt  with. 

While,  therefore,  as  a  general  rule,  it  would  be  no  answer  as 
regards  a  suit  instituted  in  the  Calcutta  Court  of  Small  Causes 
upon  a  promissory  note  for  the  defendants  to  say  that  the  claim 
is  a  matter  of  account,  the  situation  is  altered  when  a  suit  such  as 
the  present  one  is  instituted  in  this  Court  by  the  defendant  in  the 
Small  Cause  Court  suit.  The  question  of  procedure  then  becomes, 
as  I  have  already  said,  a  matter  of  oonvenience  rather  than  a 
question  of  right. 

I,  therefore,  propose  to  refer  it  to  the  Official  Eef eree  to  enquire 
and  report  what  sum,  if  any,  is  due  to  the  defendants  or  the 
plaintiffs  in  respect  of  the  various  transactions  mentioned  in  the 
plaint  and  the  written  statement,  and  in  making  his  report  I 
desire  him  to  state  whether  the  sums  paid  to  the  defendants  or 
the  realizations  made  by  them  were  in  respect  of  any  particular 
items  in  the  account  or  in  respect  of  the  general  indebtedness. 

The  probability  is  that  when  that  report  is  made,  there  will 
be  further  materials  before  the  Court  enabling  the  Judge  to  deal 
with  the  costs  of  this  suit  and  of  the  present  application.  The 
application  for  the  stay  of  proceedings  in  the  Calcutta  Court  of 
Small  Causes  must  stand  over  until  the  report  is  made. 
The  costs  of  the  suit  and  of  the  Eule  are  reserved. 

Attorney  for  the  plaintiffs :  8.  K.  Sirkar, 
Attorney  for  the  defendants :  JV.  C.  Base. 
S.C.  B. 
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BOYLE  ^^^ 

BOTLE.* 

or  $4eutUy  fwt  eats. 

In  a  divorce  tait  where  it  is  shown  that  the  wife  has  no  money  of  her  own^ 
the  mere  fact  that  no  deposit  has  heen  made  or  seenritrf  given  for  payment  'of  the 
wife's  costs  is  no  obstacle  to  the  making  of  an  order  agidnst  the  husband  to  paj 
her  costs,  though  her  petition  is  dismissed. 

Eobertion  t.  E9h€rUon(X),  Otwoji  v.  Otway{^),  and  Frohy  v.  Fro^sf(J^y 
i^erred  to. 

Originai.  Suit. 

After  the  petition  of  Mrs.  Boyle  for  a  divorce  from  her 
husband  on  the  ground  of  incestuous  adultery  was  dismissed,  an 
application  was  made  for  an  order  directing  the  husband-respon* 
dent  to  pay  the  costs  of  the  petitioner  notwithstanding  such 
dismissal.  The  petitioner  had  not  during  the  hearing  applied  that 
a  deposit  should  be  made  or  security  giyen  by  the  respondent  for 
her  costs. 

From  the  evidence  adduced  in  the  case  it  appeared  that  the 
petitioner  had  no  money  of  her  own,  and  it  was  admitted  that 
the  parties  were  not  governed  by  section  4  of  the  Indian  Succession 
Act,  but  were  subject  to  the  Married  Woman's  Property  Act  of 
1882  (45  and  46  Vict.  c.  75). 

Mr.  Avetoom  (Mr.  Oatth  with  him)  for  the  petitioner.  On 
the  authorities  my  client  is  entitled  to  the  costs  of  the  suit  as 
between  party  and  party.  All  the  caaes  are  given  in  Battigan 
on  Divorce,  page  371,  where  the  princifde  is  stated :  Flower  v. 
Fhwer{4^t  Jones  v.  Jonesip)^  Robertson  v.  Robertson{l). 

Mr,  Knight  (Mr.  Dunne  with  him)  for  the  respondent.  The 
petitioner   did  not  apply  during  the  hearing  of  the   suit  for  a 

•  Original  Civil  Suit  No.  6  of  1902. 

a)  (1881)  L,  R,  6  P.  D.  119.  (8)  (1879)  I.  L.  R.  6  Calc.  S5«. 

(S)  (1«88)  L.  R.  18  P.  D.  141.  (4)  (1878)  L.  R.  8  P.  182. 

(6)  (1872)  L.  R.  2  P.  838. 
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1908       deposit  to  be  made  or  security  given  for  her  costs.    She  has 
]J^j      presented  her  case  to  the  Court  without  any  aid  from  the  respon- 
«•  dent's  pocket :  the  ground  for  making  any  order  in  her  favour 

for  costs  no  longer  exists :  Sopwith  v.  8opmth(l)j  Olennie  v. 
Oknnie(ii),  The  petitioner  is  governed  by  the  Married  Woman's 
Property  Act,  1882,  and  therefore  the  dictum  of  Cotton  J.  in 
Otway  V.  Ottoay{S)  would  apply.  The  authorities  cited  in 
Battigan  do  not  support  the  proposition  laid  down  by  him. 
The  cases  there  deed  with  the  question  of  the  solicitor's  position 
when  costs  have  been  deposited.  On  the  merits  of  this  case  no 
order  for  costs  should  be  made. 

HsvDBBsov  J*  As  to  the  costs,  I  am  asked  to  make  an  order 
directing  the  respondent  to  pay  the  costs  of  the  petition  not- 
withstanding that  the  petition  has  been  dismissed. 

Under  clause  16  of  the  Indian  Divorce  Act,  the  High  Court 
may  order  the  costs  of  counsel  and  witnesses  and  otherwise  to  be 
paid  by  the  parties  or  such  one  or  more  of  them  as  it  thinks  fit, 
including  a  wife,  if  she  have  separate  property,  and  section  7  of 
the  same  Act  enables  Courts  I  in  this  country  to  give  relief 
according  to  the  principles  and  rules  upon  which  the  Divorce 
Court  in  England  acts  and  gives  relief.  The  principles  and 
rules  upon  which  the  Court  in  England  used  to  act  in  exercising 
its  discretion  as  to  a  wife's  costs  are  discussed  in  Bobertson  v. 
Kobert8on{^)  and  Otway  v.  Otwat/{3).  It  has  been  the  rule  in 
England,  and  it  has  been  followed  in  this  country  also,  that  a 
wife  should  not  be  precluded  by  want  of  means  from  establishing 
her  case  either  as  petitioner  or  respondent,  and  it  was  usual  for  the 
wife  to  apply  pending  the  hearing  that  the  husband  should  make 
a  deposit  or  give  security  for  the  estimated  costs  that  might  be 
incurred  by  his  wife.  At  one  time  in  England  it  was  held  that 
under  Eule  159  of  the  English  Divorce  Court  Bules  the  discre- 
tion of  the  Judge  to  allow  costs  at  the  hearing  to  the  wife  was 
limited  to  the  amount  for  which  security  had  been  given  or 
deposit  made  by  the  husband,  but  in  Robertson  v.  Robertson  it 
was  decided  that  where  the  wife  was  allowed  costs,  and  where 

(1)  (I860)  29  L.  J.  (P.  &  M.)  182.  (8)  (18SS)  L.  B.  18  P.  D.  141. 

(2)  (1868)  8  Sn.  k  Tr.  109.  (4)  (1881)  L.  R.  6  P.  D.  119. 
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here   were  no  improper  proceedings  taken  on  her  behalf   she       1903 
should  be  entitled  to  the  actual  costs  incurred  bj  her.    In  the      b^b 
present  case  the  petitioner  did  not  apply  that  a  deposit  should         v* 
be  made  or  security  given  by  the  respondent  for  her  costs,  and 
now  that  the  hearing  has  been  concluded,  it  is  said   that   she 
has  not  been  precluded  from  establishing  her  case  by  any  want 
of  means,  and  that  no  order  therefore  can  now  be  made  against 
the  respondent  for  payment  of  her  costs. 

It  seems  to  me,  however,  that  if  an  order  can  be  made 
allowing  costs  in  addition  to  the  amount  for  which  security 
has  been  given  or  to  the  amount  deposited,  there  is  no  reason 
why  in  cases  where  no  security  has  been  given  or  deposit  made 
an  order  should  not  be  passed  directing  the  husband  to  pay  all 
costs  reasonably  incurred  by  his  wife.  Robertson  v.  BohertBon{l) 
and  Otway  v.  Ottcay{2)y  however,  were  both  cases  with  respect  to 
marriages  which  took  place  prior  to  the  Married  Woman's 
Property  Act,  1882.  In  Otway  v.  Otway{2)  at  page  165  of  the 
report,  Cotton  L.  J.  said : — '*  If  this  marriage  had  been  after 
the  Act  of  1882,  we  should  have  had  to  consider  how  far  that 
old  rule  would  apply  where  a  woman  was  put,  after  that  Act, 
in  the  position  of  a  femme  sole  retaining  all  her  property,  and 
being  in  a  position  to  sue  and  be  sued.  But  these  parties  were 
married  in  1879,  before  that  Act ;  and  although  a  married  woman 
married  before  that  Act  does  retain  a  right  to  property  which 
comes  to  her  after  the  passing  of  the  Act;  and  though  under 
the  Act  of  1870  she  has  a  right  to  certain  property  which  came 
to  her  after  the  Act,  we  do  not  know  that  she  had  any  such 
property,  and,  therefore,  in  my  opinion  we  must  decide  this  case 
independently  of  the  position  of  a  married  woman  under  the  recent 
legislation.  If  a  case  comes  before  us  where  a  married  woman  has 
been  married  after  the  Act  of  1882,  it  will  be  averyseriou£ 
question  for  consideration  how  far  we  ought  to  follow  the  old 
rule,  or  what  decision  we  ought  to  give.  I  only  mention  that 
to  show  that  it  does  not  in  the  present  case,  I  think,  affect  the 
decision,  and  we  do  not  in  any  way  fetter  ourselves  by  the 
present  decision  as  regards  any  case  which  may  arise  as  regards 
a  woman  married  after  the  Act  of  1882." 

a)  (1881)  L.  R.  6  P.  D.  119.  (2)  (1888)  L.  R.  18  P.  D.  141. 
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1908  Now  it  seems  to  be  admitted  that  the  parties  here   are  not 

^^s      governed  bj  seotion  4  of  the  Indian  8u6oe8sion  Aot,  but  are 
subject  to  the  Married  Woman's  Property  Act,  1882. 

My  [attention  has  not  been  drawn  to  any  case  since  that  of 
Ottoay  v.  Otiffay{l)f  in  which  the  effect  of  that  Act  has  been  oon<^ 
fiidered  in  England  as  regards  a  woman  married  since  the  passing 
of  it,  but  in  this  country  in  Probif  v.  ProJy(2>,  which  turned 
upon  the  effect  of  section  4  of  the  Indian  Succession  Act— 
a  provision  whidi  places  married  women  to  whom  it  applies  some- 
what in  the  same  position  aa  women  subjebt  to  the  Married 
Woman's  Property  Act,  Pontifex;and  Wilson  JJ. ^  without  aaying 
that  under  no  circumstances  will  the  Court  order  a  husbflknd  to 
give  security  for  his  wife's  costs,  expressed  an  opinion  that  it  should 
be  done  under  special  circumstances  only,  and  th^e  bdng  bo 
special  circumstances  shown,  these  learned  Judges  refused  the 
application  that  the  husband  should  be  ordered  to  deposit  the 
estimated  costs  of  his  wife,  the  petitioner*  From  the  evidenoe  in 
the  case  before  me,  it  appears  that  the  petitioner  has  no  money  ctf 
her  own,  and  it  was  admitted  that  if  an  application  had  beeki  made 
before  the  hearing  for  the  respondent  to  give  security  or  to  dep^t 
the  amount  of  the  estimated  costs  of  the  petitioner  there  would 
have  been  no  answer*  Had  an  order  for  the  respondent  to  ml^6 
a  deposit  or  give  security  .for  costs  been  made,  I  should  have 
allowed  the  petitioner  ,her  costs ;  and  if  these  costs  had  exo<deded 
the  estimated  costs,  I  should  not  have  limited  the  order  to  the 
amount  estimated.  In  a  case  where  it  is  shown  that  the  wife 
has  no  money  of  her  own,  I  do  not  think  the  mere  fact  that  ne 
deposit  has  been  made  <^  security  given  should  be  an  obstacle 
to  the  making  c^  an  order  against  her  husband  to  pay  h^  ooBts. 
I  theref (»^  direct  the  respondent  to  pay  his  wife's  eoete  as 
between  party  and  party  on  scale  No.  2*  The  ordw  does  not, 
however^  cover  the  costs  of  the  Commissioner  sent  down  to  Midaa* 
pore,  as  those  costs  have  been  separately  dealt  with. 

Attorneys  for  the  petitioner :  Leslie  and  Hinds. 
Attorneys  for  the  respondent :  Orr^  Roherisofi  and  Burton. 

s.  0.  B. 

0)  (liB88)  L.  %.  18  P.  D.  141.  (d)  (1879)  I.  L.  R.  S  Mt.  167. 
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V. 

RBWAL.*  I:ra\ 

[On  appeal  from  the  Chief  Court  of  the  Punjab.] 

Pr^-^mpH—^Funfmh  Law  Aot  (Xn^l378)  m.  10,  IJ— "ra%«  Commmmiy'* 
^Act  IV  of  1872,  t.  l^-'Oeenfoncff  ienamU  im  tmnimdatri  village. 

The  expression  "village  community"  in  the  Panjab  Laws  Act  (XII  of  1878) 
k  not  used  to  denote  a  Tillage  community  of  the  typical  sort  consisting  of 
members  of  one  family  or  one  clan  holding  the  village  lands  in  common,  and 
dividing  between  them  the  agricultural  lands  according  to  the  custom  of  the 
village;  but  is  used  to  denote  a  body  of  persons  bound  together  by  the  tie  of 
residence  in  one  and  the  same  village,  amenable  to  the  village  customs,  and 
subject  to  the  administrative  control  of  the  village  officers. 

A  "vilkige  communis  is  not  confined  to  the  land-owners  in  the  village. 

Occupancy  tenants  are  members  within  the  meaning  of  the  Punjab  Laws 
Act»  and  so  are  all  persons  in  an  inferior  position  who  belong  to  the  village, 
though  tbey  may  be  unconnected  with  the  land  and  not  entitled  to  ai\y  right  of 
pre-emption  under  the  Act. 

Appeu:.  from  a  deoinon  (12ih  April  1607}  of  the  Chief  Ooort 
of  the  Panjab,  which  reversed  a  deoiaion  (31st  Mareh  1894) 
of  the  Subordinate  Judge  of  Hiaaar  who  had  dismiased  the  «dt 
of  die  req)ondemt8  with  oosta. 

The  representatives  of  the  seoond  defendant,  Skaik  Allidi  Dia, 
appealed  to  His  Ifajestj  in  Couneil. 

The  suit  was  brought  for  possession  of  a  Tillage  called 
ICaifda  Khera,  of  wbidi  the  plaintiffs  daimed  the  right  of  pre- 
emption as  oocupanoj  tenants,— -a  status  which  tkejr  or  their 
predecessors  had  ooci^ied  since  1863. 

The  Tillage  originally  bdonged  to  a  single  proprietor,  one 
Daulat  Bam,  a  Thakur  by  caste.  He  was  succeeded  by  his 
widow,  Bani  Anandi,  who  transferred  it  to  her  danghter's 
•on,    Bukhlawar    Singh.     Subsequentiy,    one    Hena    Mall,    a 

*FrM€nl:  Lordt  Macuaghten,  Barey,  Robertson  and  Lindley,  Sir  Andrew 
So^le  and  Sir  Arthur  WiUan. 
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190S       mabajon,  oaased  it  to  be  sold  in  ezeoation  of  a  decreey  and  at 

BAHiKUDDnr  ^^^^  sale,  ia  or  about  1854,  it  was  purohased  by    Alexander 

«•         Skinner  wbo  established  the  abacU  or  village  site,  and  induced 

cultivators  to  reside  on  it.  •  On  his  death  his  son  became  the  sole 

proprietor,  and  he  died  on  I9th  January  1892. 

The  wajib''uUarz  of  the  village  expressly  recorded  that  ''as 
the  estate  absolutely  belongs  to  my  principal,  and  as  none  of 
the  present  co-sharers  of  the  Skinner  estate,  or  the  present  heirs 
of  Oolouel  Skinner,  or  those  appointed  as  such  in  future  has 
or  will  have  any  connection  or  concern  with  the  estate,  except 
my  principal,  the  estate  being  seU-acquired  property,  he  shall 
have  in  his  lifetime  every  power  to  alienate  for  his  personal 
necessity  or  for  payment  of  arrears  of  Government  revenue  to 
whomsover  he  may  like." 

On  7th  January  1893,  Mr.  Eirkpatrick,  the  first  defendant 
in  the  suit,  acting  under  the  authority  of  a  declaratitm  of  trust 
dated  8th  February  1879,  made  by  Alexander  Skinner,  sold  the 
village  of  Manda  Ehera  to  the  second  defendant,  Allah  Dia, 
and  this  sale  the  plaintiffs  in  their  plaint,  filed  on  the 
17th  November  1893,  alleged  to  be  their  cause  of  action.  Clause  3 
of  the  plaint  stated  that  ''the  plaintifb  are  occupancy  tenants 
in  Manda  Ehera,  and  the  defendant  No.  2,  vendee,  has  no 
right  whatever  in  the  said  village :  hence  according  to  law  and 
the  custom  obtaining  in  the  Punjab,  the  plaintifb'  right  of 
pre-emption  is  superior  to  that  of  the  vendee."  ,  They  stated  the^ 
price  of  the  village  to  be  Bs.  11,320-6-6  and  claimed  pre- 
emption on  payment  of  that  sum. 

The  defendants  filed  written  statements  in  answer  to  the 
claim,  in  which  they  alleged  that  the  plaintiffs  had  by  law  no 
right  of  pre-emption  on  the  sale  of  an  entire  village  belonging  to 
a  single  proprietor,  the  right  only  accruing  when  the  share  of 
a  member  in  a  joint  community  was  sold^  that  is  to  say,  when 
the  property  sold  was  situated  within,  or  was  a  share  of,  a  village 
if  (t)  it  belongs  to  one  or  more  of  a  greater  number  of  joint 
and  undivided  sharers;  (n)  it  is  part  of  a  village  held  in 
ancestral  shares  by  several  proprietors ;  and  (m)  it  is  part  of  a 
patti  or  other  subdivision  of  a  village.  The  defendants  also 
denied  that  there  were  was  any  custom  which  gave  the  plaintiffs 
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the  right  of    pre-emption,  there    being  no    necessity  for  any        1908 
custom  to  provide  for  the  exdosion  of  strangers  owing  to  the  rahimuddif 
fact  that  the  proprietors  of  the  village  had  for  some  time  past         «• 
been  of  a  different  race  and  religion  from  those  of  the  tenants. 
The  second  defendant  further  pleaded  that  the  daim  to  pre-emp- 
tion could  not  succeed,  sa  the  plaintiffs  were  suing  also  on  be. 
half  of  others  who  were  not  occupancy  tenants ;  that  the  plain- 
tiffs were  occupancy  tenants  of  only  a  small  area  of  the  village ; 
and  that  the  price  of  the  village  fixed  by  them  was  not  correct. 

Issues  were  raised  on  these  pleadings,  of  which  the  first  only 
is  now  material : — 

"Have  the  plaintiffa  by  law  or  custom  a  preferential  right 
to  purchase  the  property  in  suit  to  that  of  Sheik  Allah  Dia, 
the  vendee  P 

On  this  issue  the  judgment  of  the  Subordinate  Judge  was 
as  follows  :  — 

« On  the  first  issae  I  have  no  donbt,  from  the  wording  of  ts.  10  and  12  of 
the  Punjab  Laws  Act,  as  also  from  the  case  reported  in  Punjab  Record  No.  108 
of  1889,  that  the  law  applies  to  the  case  of  a  sale  of  an  entire  Tillage  belonging 
to  a  single  proprietor,  but  as  a  zemindari  village  is  not  shown  under  s.  13  of  the 
Act,  I  fail  to  see  how  the  plidntiifs  can  exercise  the  right  of  pre-emption  in  such 
property.  I  may  add  here  that  I  do  not  agree  in  the  defendant's  contention,  that 
occupancy  tenants  are  not  members  of  a  'viUage  community,'  as  the  term  '  com- 
munity of  landholders'  does  not  appear  in  the  present  law.  As  the  plaintiffs 
cannot  exercise  the  right  they  claim  by  law,  it  has  now  to  be  seen  whether 
th^  can  succeed  by  custom.  I  find  that  they  have  failed  to  prove  by  a 
single  instance  that  occupancy  tenants  have  successfully  exercised  the  right  before 
in  a  esse  like  the  present  one,  and  as  the  plaintiffs  or  their  predecessors  got 
occupancy  rights  only  at  the  settlement  of  1868-64,  and  no  sales  beyond  the 
one  now  in  dispute  took  place  in  their  viUage  since  then,  it  is  obvious  that 
no  such  custom  can  exist  in  their  village.  I  find  against  the  plaintiffs  on  the  first 
issue." 

When  the  case  came  on  appeal  before  the  Ohief  Court  the 
same  question  had  arisen  in  another  appeal  (No.  1365  of  1893) 
then  before  them,  in  which  the  opinion  of  a  Division  Bench  of 
the  Court  was  given  as  follows : — 

"  The  real  contention  is  that  the  right  of  pre-emption  cannot  be  presumed 
to  exist  in  Faridpur  under  s.  10  of  the  Punjab  Laws  Act  because  that  section 
applies  only  to  village  communities,  and  Faridpur  was  not  a  village  community 
at  the  time  of  the  sale,  as  it  belonged  to  a  single  proprietor.  It  is  admitted 
that  the  custom  of  pre-emption  may  be  proved  to  exist  in  Faridpur,  but  it  if 
contended  that  such  custom  has  not   been  established.    It  is  further  contended 
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1908  ^^^^  '*  ^^  ^^  ^^   Punjab  Laws  Act  has  no  application  becauM  thf  property  to  be 

^^r^  sold   was  not  situate  within,  or  a  share  of,  a   village,  but  was  a  whole  village. 

Rahimuddik  yjj.^  j^^^  contention  may  be  at  once  overruled.  The  sale  deed  shows  that  the 
Rbwal»  whole  village  was  not  sold,  bat  only  that  portion  of  it  which  had  not  been 
acquired  by  Government.  Even  if  the  property  to  be  sold  was  the  wh<^  of 
Faridpur,  it  was  none  the  less  situate  in  a  village  in  the  sense  that  it  was  situate 
within  its  own  circumscribing  limits.  The  wording  of  s.  12  would  havebeea 
more  clear  and  explicit  if  the  words  *  is  a  village  or  '  had  .  been  introduced  between 
the  words  'foreclosed'  and  'is'  in  the  first  clause,  but  we  feel  no  doubt  that 
the  Legislature  intended  s.  12  to  apply  to  whole  villages  as  well  as  to  parts  of 
them,  aifd  we  do  not  consider  that  we  are  stretching  language  in  holding  that 
a  village  is  situate  within  itself.  The  word  'village  '  in  s.  12  is  used  in  contra- 
distinction to  the  words  'town  *  and  '  city '  in  s.  11,  and  the  object  of  s.  12  is  to 
declare  the  precedence  of  pre-esoptors  inter  90  and  not  in  any  way  to  restrict  their 
rights  to  the  pre-emption  of  sales  of  parts  of,  and  shares  in,  villages.  Faridpur 
originally  belonged  to  Colonel  Skinner,  who  died  in  December  1841.  On  hia 
death  it  devolved  on  his  heirs,  and  was  certiunly  a  village  community  at  that  time. 
On  partition  in  1888  it  was  assigned  to  Mrs.  Victoria  Ligram,  who  is  said  to  have 
been  sole  proprietor  at  the  time  of  the  sale  to  defendants  2,  3  and  4  and  who 
alleged  herself  to  be  such.  According  to  Bam  Sarup  Patwari  16  bighas  10  biswas 
belong  to  one  Allah  Bakhsh,  and  if  this  is  the  case,  Mrs.  Ingram  never  was  sole 
proprietor;  but  even  if  Bam  Samp's  statement  is  not  true,  we  are  still  of  opinion 
that  Faridpur  was  a  village  community  at  the  time  of  the  sale.  One  of  appellanti^ 
chief  points  is  that  the  wording  of  s.  14  of  Act  IV  of  1872  shows  that  the 
Legislature  drew  a  distinction  between  occupancy  tenants  and  members  of  the 
village  community,  and  evidently  did  not  include  the  former  among  the  latter. 

"  S.  14  declares  that  if  the  property  to  be  sold  is  situated  within,  or  is  a  share 
of « a  village,  the  right  to  accept  the  offer  referred  to  in  s.  18  belongs  in  the  absence 
of  custom  to  the  contrary,  thirdly,  to  any  member  of  the  village  community  : 
fourthly,  to  tenants  with  rights  of  occupancy  in  the  village,  if  any.  The  above 
wording  tends  to  support  appellants'  contention,  but  the  wording  of  s.  12,  Act  XII 
of  1878,  which  superseded  s.  14,  Act  I Y  of  1872,  does  not  support  it  any  way. 
There  is  nothing  in  it  to  show  that  the  Legislature  did  not  consider  that  occupancy 
tenants  are  not  members  of  the  village  commnnitj,  and  the  fact  that  the  words  'to 
any  landholder  of  the  village'  were  substituted  by  Act  XII  of  1878  for  the  words 
'to  any  member  of  the  village  community'  in  Act  IV  of  1872  tends  to  show  that 
It  was  considered  tiiat  occupancy  tenants  are  members  of  the  village  eommunily, 
and  that  it  was  necessary  to  distinguish  them  fiora  membeie  who  are  laadholdeii^ 
and  to  pesipflDe  their  pre-emptive  rights  to  those  of  such  landfaeldera.  The  village 
of  Faridpur  is  situated  in  the  Eamal  distriet^  and  we  may  note  that  Mr.  Ihhetsan 
in  the  chapter  on  the  village  community  in  his  settlement  report  speaks  of  the 
proprietary  body  proper  as  forming  the  nucleus  round  which  the  subsidiary  parts 
of  the  community  are  grouped.  We  see  no  reason  why  the  words  '  village  com- 
munity '  in  s«  10  of  the  Punjab  Laws  Act  should  not  be  construed  as  including  not 
only  the  members  of  the  prqprietaiy  body,  but  also  all  those  individuals  who  dwell 
within  the  village  beundaries  amd  whose  rights  and  duties  are  as   clearly  defined  as 
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thoM  of  th«  proprieton  themielTef.    Whether  ts  proprietors  or  tenantf ,  or  metiiali,  igo8 

or  Bhopkeepert,  or  village  officen,  they  are  all  memben  of  a  oommimity  or  body         *-nn-/ 

anociated  together  for  the  parpoee  of  maintaiDing  themselves  and  others,  and  none 

of  them  can  be  said  to  be  wholly  independent  of  the  others.    Wherever  there  is       Rbwas* 

tach  a  commnnity,  the  right  of  pre-emption  must  be  presumed  to  exist,  though  it 

WoaU  not  be  exerdseable  by  any  members  of  the  oommonity  other  than  those 

referred  to  in  s.  12.    If  there  are  no  each  members,  it  cannot  be  exercised,  though 

there  is  no  reason  why  it  should  not  exist;    It  may  remain  dormant  for  a  time,  and 

then  again  become  exerdseable.    We  must  hold  that  plaintiffs,  as  occupancy  tenants, 

have  a  right  of  pre>emption." 

The  judgment  now  under  appeal  was  given  bj  a  Division 
Benoh  (Ohatterji  and  Stogdon  JJ.)  of  the  Chief  Court  of  the 
Punjab  a  few  days  later,  and  the  material  portion  of  it  wiU9  as 
f  oUows : — 

"  As  regards  the  plaintiffs'  right  to  sue,  the  question  has  been  fully  considered 
and  all  the  arguments  raised  by  the  respondents  disposed  of  in  No.  1865  of  1898. 
Exactly  the  same  points  arise  in  the  present  appeal,  and  we  consider  it  unnecessary 
therefore  to  discuss  them  afresh  in  this  judgment.  FoUowing  the  decision  in  tlM 
other  case,  we  hold  that  plaintiffs  as  occupancy  tenants  in  the  village  are  entitM 
to  acqiure  it  in  preference  to  the  purchaser,  who  is  an  entire  stranger.''      ' 

The  appeal  was  therefore  allowed,  the  decree  of  the  Subor- 
dinate  Judge  was  reversed,  and  the  suit  decreed  with  costs. 

On  this  appeal,  whioh  was  heard  ex-parte : 

ISir  W.  Rattigan^  K.  (7.,  and  O.  W,  Araihoon^  for  the  appellants, 
contended  that  the  respondents  were  not  entitled  to  any  right  of 
^i«e^«mption  of  the  village  in  suit.  No  ouitom  of  pre-emption  had 
been  proved.  The  village  was,  and  had  b^n  for  many  years  as 
th(d  ^pqjA-ul'-€i^u  showed,  the  self-acquired  property  of  a  single 
owner,  who  had  the  absolute  power  of  disposing  of  it,  and  the 
fiiembers  of  whose  [family  had  no  connection  or  conoem  with 
it  whatever,  which  facts  are  quite  inconsistent  with  the  existence 
of  the  right  of  pre-emption  dauned.  The  Punjab  Laws  Act 
(XII  of  1S78)  gave  the  respondents  no  such  right.  It  could  not 
be  presumed  to  exist  undear  that  Aot.  S.  12  did  not  confer 
the  right  ol  ]^-emption:  it  must  be  proved  unless  it  could,  from 
the  circumstances,  be  presumed  under  s.  10  to  exist.  If  this 
were  not  so,  d.  («)  of  «.  10  would  be  unnecessary.  Tor 
any  presumption  to  arise  in  this  case  the.  respondents  must  show 
that  they  form  a  *^ village  community"  within  the  meaning  of 
1.     10.    But     that    expression    meant,    it  was    submitted,    a 
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1908  community  of  landholders.  A  member  of  a  village  community 
Rahimuddd?  could,  under  the  Act,  be  synonymous  with  no  one  but  a  landholder. 
Rbwal  ^^  ^^  ^^^  inference  to  be  drawn  from  the  alteration  of  the 
former  Act  (IV  of  1872)  by  the  Act  of  1878:  s.  14  of  the  Act 
of  1872,  corresponding  with  s.  12  of  the  Act  of  1878,  and 
Baden-Powell  on  Village  Communities,  Edition  of  1896,  page  26, 
were  referred  to.  A  "village  community"  would  not  include  any 
one  except  a  village  proprietor,  and  here  the  whole  village  belonged 
to  a  single  proprietor.  Occupancy  tenants  or  mere  cultivators  did 
not  come  within  that  expression.  Beference  was  made  to  the 
Punjab  Eecord  No.  74  of  1897.  The  Punjab  Laws  Act  did  not 
apply  to  the  case  of  a  zemindari  village  like  the  one  in  suit,  nor 
to  the  case  of  the  sale  of  a  whole  village. 

.The  judgment  of  their  Lordships  was  delivered  by — 

LomD  Maovaoktbv.  This  is  an  appeal  ex-parte  against  a 
decree  of  the  Chief  Court  of  the  Punjab  pronoimced  in  favour 
of  the  respondents  who  were  plaintiffs  in  the  suit. 

The  respondents  are  occupancy  tenants  in  the  village  of 
Manda  Khera,  a  zemindari  village  owned  by  a  single  proprietor. 
On  the  death  of  the  owner  in  1892  the  village  was  sold  under  the 
authority  of  a  declaration  of  trust,  and  sold  to  a  stranger. 
Thereupon  the  respondents,  taking  their  stand  on  Act  XII  of 
1878,  an  Act  passed  for  the  purpose  of  amending  the  Punjab 
Laws  Acty  1872,  claimed  pre-emption  of  the  whole  village.  There 
was  no  preferential  daim. 

It  was  not  disputed  at  their  Lordships'  bar  that  there  would 
be  no  answer  to  the  claim  of  the  respondents  if  the  provisions  of 
the  Act  of  1878  apply  to  the  case.  It  was,  however,  contended  on 
behalf  of  the  purchaser,  who  was  a  defendant  in  the  suit  and  is 
now  represented  by  the  appellants,  that  the  respondents  cannot 
daim  the  benefit  of  the  Act  because,  although  Manda  Ehera  is 
a  village,  no  village  community  is  to  be  foimd  in  it. 

The  argument  was  mainly  founded  on  section  10  of  the  Act 
of  1878.  The  provisions  with  regard  to  pre-emption  begin  with 
section  9.  Section  9  declares  that  "the  right  of  pre-emption  is 
a  right  of  the  persons  hereinafter  mentioned  or  referred  to  to 
acquire  in  the  cases  hereinafter  specified  immoveable  property  in 
preference  to  all  other  persons.*'    The  section  goes  on  to  explain 
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that  the  right  arises  in  respect  of  sales  and  f  oreoloeures.    Section       1908 
12  declares  that  "if  the  property  to  be  sold      .       .      .      is  bahimtodut 
situate  within      ...      a  Tillage,  the  right  to  buy      ...         «. 
belongs,  in  the  absence  of  a  custom  to  the  contrary/'  to  certain 
dasses  of  persons  therein  described  in  succession  one  after  the 
other.    Among  them,  in  the  sixth  place,  come  ^^  the  tenants  (if  any) 
with  rights  of  occupancy  in  the  property,"  and,  seventhly,  **  the 
tenants  (if  any)  with  rights  of  occupancy  in  the  village." 

Those  two  sections,  9  and  12,  taken  together  seem  to  be  com- 
plete in  themselves  and  plain  enough.  But  between  them  are 
sections  10  and  11.  It  is  section  10  which  creates,  or  is  supposed 
to  create,  the  difficulty.  It  declares  that  "  unless  the  existence  of 
any  custom  or  contract  to  the  contrary  is  proved,  such  right,"  that 
is,  the  right  of  pre-emption,  "shall,  whether  recorded  in  the  settle- 
ment record  or  not,  be  presumed — 

"  (a)    To    exist  in   all    village  communities,  however  con- 
stituted." 

Section  11  declares  that  the  right  "  shall  not  be  presumed  to 
exist  in  any  town  or  city,  or  any  subdivision  thereof,  but  may  be 
shown  to  exist  therein." 

The  argument,  as  their  Lordships  understood  it,  was  to  this 
effect.  Before  the  benefit  of  the  provisions  of  section  12  can  be 
invoked,  the  existence  of  aright  of  pre-emption  must  be  either  pre- 
sumed or  proved.  In  villages  the  right  is  presumed  to  exist  if 
there  be  a  village  community,  but  if  that  condition  is  wanting  thero 
must  be  proof  of  custom.  In  the  present  case  there  is  no  evidence 
of  custom  at  all.  There  can  be  no  village  community  because  the 
whole  village  was  in  the  hands  of  a  single  proprietor.  Two  persons 
at  least  are  required  to  make  a  community,  and  they  must  be  land- 
owners. The  result  of  this  argument  would  be  that  the  rights  of 
occupancy  tenants  would  be  made  to  depend  on  the  question 
whether  the  village  belonged  to  one  or  more  than  one  landowner — 
a  matter  which  does  not  of  itself  seem  to  affect  or  concern  the  position 
of  the  tenant  in  relation  to  strangers,  whose  exclusion  is  aimed  at 
by  the  law  of  pre-emption.  There  is  certainly  ground  for  contend- 
ing that  the  generality  of  sections  9  and  12  is  not  cut  down 
by  sections  10  and  11.  These  sections  apply  a  different  rule  in 
the  case  of  villages  from  that  which  is  applicable  in  the  case  of 


Digitized  by 


Google 


042  CALCUTTA  SERIES.  [VOL.  XXX- 

i9oa       towns  and  oities.    And  it  may  well  be  that  they  were  not  intend- 

Bahixuddin  ^^  ^  do  more,  though  no  doubt  the  introduction  of  the  expreflsion 

RiwAL.     " ^age  communities ''  where  the   expression  "villages"  would 

suflSoe  does  introduce  an  element  of  obscurity.    It  is  not,  however, 

necessary  to  pursue  this  subject  further  or  to  determine    the 

point,  because  their  Lordships  agree  with  the  Chief  Court  in 

thinking  that  the  expression  "village  communities  "  in  the  Act 

of  1878  ia  not  used  to  denote  a  village  community  of  the  typical 

sort  consisting  of  :  members  of  one  family  or  one  clan  holding  the 

village  lands  in  common  and  dividing  between  them  the  agricul* 

tural  lands  according  to  the   custom  of  the  village.    It  seems 

rather  to  be  used  in  a  popular  sense  to  denote  a  body  of  persons 

bound  together  by  the  tie  of  residence  in  one  and  the  same  viUagei 

amenable  to  the  village  customs^  and  subject  to  the  administrative 

control  of  the  village  officers.     There  seems  to  be  no  reason  why 

a  village  community  should    be  conBned  to  the  landowners  in 

the  village.    In  their  Lordships'  opinion  occupancy  tenants  are 

members  of  a  village  community  within  the  meaning  of  the  Act, 

and  so  are  all  persons  in  an  inferior  position  who  belong  to  the 

village,  though  they  may  be  unconnected  with  the  land  and  not 

entitled  to  ejxy  right  of  pre-emption  under  the  Act  of    1878. 

That  wafi  the  view  of  the  learned  Judges  in  the  Chief  Court,  and 

their  Lordships  see  no  reason  to  differ  from  ihem. 

Their  Lcnrdflhips  will  therefore  humbly  advise  His  Majesty 
that  the  appeal  ought  to  be  dismissed. 

Appeal  4i9mm^ 

Solicitors  for  the  appellants :  T.  Z.  Wikcm  &  Co. 
/.  V.  w. 
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CRIMINAL  REVISION, 


MOTI  LAL  PAL  X908 

«.  Jfoy  19. 

THE  OORPOE/LTION  OP  OALCUTTA.' 

AdulUration — Muttard  oil  (at  eommerexally  known) — Sale  **  to  the  prejndieo  qf 
purchaser** — Man'^fctcUif  fo/r  taU^Calouiia  Municipal  Act  {Bengal  Aei 
III  of  1899)  9.  495. 

Where  a  Food  Lupector  purcbaaed  lamplef  of  mnsttrd  oil  from  the  inana- 
factory  of  the  accused,  which  on  analysis  were  found  to  be  adulterated  with  HI 
oil,  and  the  accused  were  conHcted  under  s.  495  of  Bengal  Act  III  of  1899  : — 

Meld,  that  snob  adulterated  oil  not  being  what  if  commercially  known  as  mus- 
tard oil,  and  the  adulteration  being  to  the  prejudice  of  the  purchaser,  the  accused 
had  been  rightly  convicted. 

BaiMab  Charon  Vae  ▼.  Upendra  Nath  Mitra(X)  distinguished. 

Bulb  granted  to  the  petitioner,  If  oti  Lai  Pal. 

This  was  a  Eule  calling  apon  the  District  Magistrate  of  the 
24-PergaDas  to  show  oaose  why  the  oonviotion  and  sentence  passed 
on  the  petitioner  should  not  be  set  aside  on  the  ground  that, 
haying  found  that  the  oil  sold  was  an  artide  of  commerce,  it  was 
incumbent  on  the  Magistrate  to  find  whether  or  not  it  was  an 
article  oommeroially  known  as  mustard  oil  before  he  could  deter- 
mine the  guilt  or  innocence  of  the  petitioner ;  and  also  it  was 
incumbent  on  him  to  find  whether  or  not  the  article  sold,  even 
if  it  was  adulterated,  was  adulterated  to  the  prejudice  of  the 
purchaser. 

A  Food  Inspector  employed  under  the  Municipal  Coiporation 
of  Calcutta  purchased  two  samples  of  mustard  oil  from  the  manu- 
factory of  the  petitioner.  These  were,  upon  analysis,  found  to  be 
adulterated  with  ^tV  oil.  The  petitioner  alleged  that  a  small 
quantity  of  some  hard  seed  like  til^  groimdnut^  or  poppy  was  always 

•  Criminal  Revision  Ko.  846  of   1908,  against   the  order  of  P.  V.  Mookerjee, 
Municipal  Magistrate  of  Calcutta,  dated  Dec.  18,  1902. 
(1)  (1898)  8  C.  W.  N.  66. 
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1908       mixed  with  the  mustard  seed  for  the  purpose  of  expressing  all 

MotTlal    *^®  ^^  horn  that  seed;  the  proportion  being   one  seer  of  the 

P^^        hard  seed  to  one  maund  of  the  mustard  seed. 

CoBPOBATioir        The  petitioner  was  oonvicted  and  fined  under  s.  495  of  the 

Cai^Jtta.    Calcutta  Municipal  Act  (B.C.  Ill  of  1899)  by  the  Municipal 

Magistrate  of  Calcutta,  and  on  appeal  to  the  Sessions  Judge  of 

the  24-Perganas  the  conyiction  was  upheld  on  the  27th  February 

1903. 

Mr.  Sill  {Babu  Dwarkanath  Mitra  with  him)  for  the  petitioner. 
In  this  case  the  petitioner  has  been  convicted  and  fined  under 
s.  495  of  the  Calcutta  Municipal  Act  for  selling  to  a  Food  In- 
spector mustard  oil,  which  on  analysis  was  found  to  be  adulterated 
with  til  oil.  In  the  case  of  BaisMab  Charan  Das  v.  XIpendra  Nath 
MUraiX)  it  was  held  that  what  was  commercially  known  as 
mustard  oil  was  ordinarily  prepared  in  the  same  manner  as  the 
sample  oil  which  on  analjrsis  was  found  to  have  been  adulterated 
by  a  mixture  of  oil  from  certain  other  seeds.  This  mixed  oil  is  an 
article  of  commerce ;  so  is  pure  mustard  oil.  If  a  man  wants  pore 
mustard  oil,  he  goes  to  the  particular  place  where  it  is  sold; 
if  he  wants  what  is  ordinarily  known  as  mustard  oil,  he  goes  to 
the  bazar.  No  one  goes  to  the  bazar  jto  get  pure  mustard  oil. 
8.  495  of  the  Calcutta  Municipal  Act  is  identical  with  s.  6  of 
the  *Sale  of  Food  and  Drugs  Act'  (38  and  39  Vict  C.  63)  under 
which  it  has  been  held  that  the  sale  must  be  to  the  prejudice  of 
the  purchaser.  If  a  man  knows  that  there  are  two  kinds  of  oil — 
one  pure  at  a  high  price,  the  other  impure  or  adulterated  at  a 
lower  price,  and  he  deliberately  purchases  the  inferior  artide 
at  the  lower  price,  knowing  it  is  adulterated,  it  cannot  be  said 
that  he  is  prejudiced,  because  he  knows  what  he  is  getting.  TU 
oil  is  also  an  article  of  food  and  nutritious,  and  is  used  in  the 
manufacture  of  sweets ;  the  til  seed  is  much  dearer  in  price  than 
mustard  seed.  In  the  jail  a  hand-mill  is  used,  but  there  time  and 
labour  are  of  no  object.  Tule  &  Co.  at  first  extract  as  much  oil 
as  they  can  in  the  ordinary  way,  and  then  they  use  hydraulic 
pressure  by  which  they  are  able  to  extract  all  the  oil.  The 
ordinary  manufacturer  uses  steam,  and  he  is  not  able  to  get 
more  than  a  certain  quantity  of  oil,  as  the  mustard  seed  becomes 

(1)  (1808)  8  C.  W.  N.  66. 
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reduced  into    a    jelly-like   mass    and  cannot    be   pressed  any        iocs 
more.    In  order  to  prevent  this,  a  harder  seed  is  put  with  the    MoriLAii 
mustard  seed,  whieh  gives  a  better  resistance  and  enables  the       Pai. 
manufacturer  to  extract  a  greater  quantity  of  the  oil  from  the  Cobpobatiok 
mustard  seed.  ^^^^^^ 

An  article  of  commerce  means  something  that  can  be  made  and 
sold  at  a  profit.  If  the  harder  seed  were  not  used,  the  mustard  oil 
oould  not  be  sold  at  a  profit  and  would  then  cease  to  be  an  article 
of  commerce.     The  case  falls  within  exception  (a)  of  the  section. 

In  Oaulder  v.  Iiook(l)  four  cases  were  considered  under  the  Sale 
of  Food  and  Drugs  Act,  1876,  where  beer  halbeen  sold  which  con- 
tained arsenic.  In  one  case  the  certificate  of  the  analyst  showed 
that  some  arsenic  was  found  in  the  beer;  in  another  case  that  the 
beer  contained  a  serious  quantity  of  arsenic.  In  both  these  cases 
there  was  a  conviction  under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act  of  1875 ;  but  on  appeal,  the  certificates  were  held  to 
be  insufficient,  and  the  convictions  were  quashed,  there  being 
nothing  to  show  what  ordinary  beer  should  contain,  or  what  was 
the  degree  or  amount  of  arsenic  found  in  the  beer.  In  the  case 
of  Oaulder  v.  ifc>o*(l),  the  conviction  was  also  under  s.  6; 
arsenious  acid  was  found  to  the  extent  of  not  less  than  one- 
eighth  of  a  grain  per  gallon^  and  it  was  proved  that  that  quantity 
was  such  as  to  render  the  beer  injurious  to  health ;  that  being  so^ 
the  Court  of  Appeal  affirmed  the  conviction.  We  do  not  know  in 
this  case  what  quantity  of  til  oil  was  found  by  the  analybt,  nor  is  it 
proved  to  be  injurious  to  health.  In  tho  ease  of  Smiih  v.  Wi8den{2) 
a  person  asked  for  a  pot  of  marmalade.  The  grocer  sold  him  a 
pot  of  marmalade  which  was  found  to  contain  thirteen  per  cent. 
of  starch  glucose.  There  was  no  legal  standard  for  the  making 
of  marmalade.  The  glucose  to  the  extent  used  was  not  injurious 
to  health*  It  was  held  that  the  sale  was  not  to  the  prejudice  of  the 
purchaser  within  the  meaning  of  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  there  being  no  evidence  that  the  article  supplied  was 
inferior  to  the  article  demanded. 

In  the  present  case  it  is  not  shown  that  the  oil  purchased  is 
inferior  to  the  oil  demanded  by  the  purchaser.  The  adulterated  oil 
ia  known  in  the  commercial  world  as  mustard  oil,  and  is  purchased 

(1)  [IDOI]  2  K.  B.  290.  (2)  (1901)  85  L.  T.  R.  760. 
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id08       with  such  knowledge  at  a  lower  price*    There  can  be  no  prejudice, 
MotTlal    ^  ^^®  purchaser  knows  what  he  is  purohaaing,  and  gets  what  h» 

Pal        demands. 
CoBPOEATioK        ^^.    j)^^^^^   ^j^^,   ^^^^^  ^j  ^^^  Dtt^flrfci  2fflM  Chakravm^H 
Calcutta,    with  him),  for  the  Corporation  of  Calcutta,  shewed  cause.    If 
a  person  asks  for  mustard  oil  and  gets  mustard  oil  mixed  with 
ill  oil,  tsurely  he  is  prejudiced :   he  does  not  get  the  article  he 
wants.    Pure  mustard  oil  is  sold  at  8  annas  a  seer,  whereas  the 
adulterated  oil  is  sold  at  6  annas.    But  the  question  is  whether 
by  selling  the   adulterated  oil  the  petitioner  is  not  selling  an 
article  which  is  not  of  the  nature,  substance  or  quality  of  tiie 
article  demanded.    It  is  no  doubt  necessary  to  look  to  the  purpose 
for  which  the  oil  is  used,  to  determine  whether  it  is  prejudicial 
to   the  purchaser.     Primd  faciOy  if  a  man  purchases  something 
as  the  genuine  article,  but  gets  an  adulterated  mixture,  it  must  be 
to  his  prejudice.     Til  seed  does  not  assist  the  expulsion  of  oil 
from  the  mustard  seed.     The  reason  given  for  adding  the  tii 
seed  is  not  correct.     The  real  reason  is  that  tii  oil  is  cheaper, 
and  that  relatively    a  greater  quantity  of  oil  can  be  extracted 
from   the  tii  seed  than   from  any  other  kind  of  seed.     If  the 
addition  of  the  til  oil  was  any  advantage  to  the  purchaser,  it 
would  be  proclaimed.    When  a  man  wishes  to  purchase  mustard 
oil  he  expects  to  get  it  pure.     Whether  the  adulterated  oil  is 
commercially  known    as  mustard  oil  is    for   your  Lordships  to 
determine  upon  the  evidence  adduced.     The  fact  that  til  oil  is 
innocuous  does  not  militate  against  my  contention  that  it  is  to  the 
purchaser's  prejudice. 

Mustard  oil  is  different  from  the  dass  of  articles,  such  as 
beer  or  marmalade,  which  .can  be  made  in  a  number  of  different 
ways.  It  is  not  found  that  this  admixture  was  necessary  for 
manufacturing  mustard  oil.  The  case  does  ii^pt  fall  within  any 
of  the  exceptions  to  s.  495  of  the  Municipal  Act ;  and  I  submit 
that  this  Eule  should  be  discharged. 

Sjjifzvx  AMD  Havdi^st,  J  J.  This  is  a  Eule  calling  upon 
the  District  Magistrate  of  the  24-Ferganas  to  show  cause  why 
the  conviction  and  sentence  passed  on  the  accused  should  not  be 
set  aside  on  the  ground  that,  having  icund  ihat  the  oil  sold  was 
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an  article  of  oommOTce,  it  was  incumbent  on  the  Magistrate  to        ^g^ 


find  whether  or  not  it  was  an  article  commercially  known   as    ^^      . 

mustard   oil  before  he  could  determine  the  guilt  or  mnocence  of        Pai. 

the  petitioner,  and  also  it  was  incumbent  on  him  to  find  whether  cobpobatjof 

Of  not  the  article  sold,  even  if  it  was  adulterated,  was  adulterated    ^    ^' 

,  .      ,  Calcctta.^ 

to  the  prejudice  of  the  purchaser. 

The  facts  are  that  a  Food  Inspector,  Dr.  P.  C.  Lahiri, 
purchased  two  samples  of  mustard  oil  from  the  accused's  manu- 
factory. On  analysis  they  were  found  to  be  adulterated  with 
tU  oil.  The  accused  was  then,  tried  and  convicted  under  section 
495  of  the  Bengal  Act  III  of  1899  and  sentenced  to  pay  a  fine 
of  Rs.  200.  On  appeal  to  the  Sessions  Judge  the  conviction  was 
affirmed,  but  the  fine  reduced  to  Rs.  60.  The  accused  then 
obtained  the  Rule  set  forth  above. 

It  is  not  denied  that  the  mustard  oil  in  question  was  adul- 
terated. It  is  admitted  that  it  is  the  practice  of  the  applicant  and 
other  native  manufacturers  in  Calcutta  to  adulterate  the  mustard 
oil  they  manufacture  not  only  with  til  oil,  but  with  other 
adulterants,  sueh  as  surguja^  ground  nuts,  and  poppy  seed. 
The  defence  is,— 

(0  that  this  is  necessary  for  the  purpose  of  expressing  all 
the  oil  from  the  mustard  seed ; 

{it)  that  the  product  is  what  is  commercially  known  as^ 
mustard  oil ;  and 

{Hi)  that  the  adulteration  is  not  to  the  prejudice  of  the 
purchaser. 

The  first  of  these  pleas  is  manifestly  untrue.  It  is  proved  in 
this  case  that  both  at  the  Alipore  Jail,  where  the  oil  is  expressed 
by  hand-labour  and  in  Messrs.  Andrew  Yule  &  Oo.'s  oil-mill  at 
Howrah,  where  machinery  is  used  for  the  purpose,  mustard  oil 
is  manufactured  without  the  use  of  any  hard  seed  to  assist  in 
expressing  the  oil.  The  evidence  on  this  point  adduced  on  behalf 
of  the  accused  is,  as  found  by  the  Magistrate,  entirely  unreliable*^ 
One  witness.  Hem  Chunder  Bose,  who  has  worked  a  steam  oil- 
mill  for  seven  or  eight  years,  says : — "  Mustard  alone  will  not  give 
any  oil"— a'most  palpable  falsehood.  Then,  aa  the  Magistrate 
points  out,—**  if  the  millers  say  that  they  want  some  hard  seed  to 
stiffen  the  mustard,  the    til,  which  is  the. softest  of  all  adulterants^ 
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1903        is  the  least  desirable,  yet  it  is  the  most  largely  used.     The  only 
»  ^^^       reason  is  that  it  gives  relatively  more  oil,  and  the  millers  want 


Pal       to  save  expense  and  increase  profits. 
«. 
CoBPOBATioM        The  next  point  is  whether  the  adulterated   oil  is  what  is 

Calcutta,  oommeroially  known  as  mustard  oil.  This  the  defence  also 
entirely  fails  to  prove.  The  witnesses  who  appear  for  the  defence 
are  many  of  them  persons  interested  in  mills  who  have  a  motive  for 
supporting  the  defence  in  this  contention.  There  is  no  evidence 
to  the  effect  that  what  the  public  want  and  expect  to  get  when 
they  ask  for  mustard  oil  is  the  adulterated  oil  which  the  accused 
and  other  native  manufacturers  sell.  The  Pood  Inspector  in 
this  case  asked  for  mustard  oil  and  had  a  right  to  get  it.  On 
the  other  hand,  Mr.  Gibson  of  the  Hown^  Mills  has  stated 
that  *^  the  pure  quality  is  the  commercial  mustard  oil,"  and 
the  seventh  witness  for  the  defence,  an  owner  of  two  mills,  says 
**  that  mustard  oil  is  the  pure  quality."  This  seems  to  us  to  be 
beyond  all  doubt  the  truth.  As  the  Magistrate  says, — "  Mus- 
tard oil,  ghee,  milk,  etc.,  have  a  certain  signification,  and  when  a 
person  demands  that  article,  he  has  a  right  to  be  supplied  with 
that  article  and  nothing  else."  If,  when  a  purchaser  asked  for 
mustard  oil,  he  were  to  be  given  adulterated  mustard  oil,  and 
this  were  held  to  be  no  offence  under  the  Municipal  Act,  then 
the  adulteration  would  increase  in  quantity.  Any  adulterant 
might  be  used  and  the  quantity  would  be  increased,  so  that  soon 
in  mustard  oil  so-called,  the  mustard  oil  would  be  conspicuous, 
if  not  for  its  entire  absence,  yet  for  its  presence  in  only  a  very 
small  degree. 

The  third  plea  raised  for  the  defence  is  that  the  purchaser 
is  not  prejudiced  by  the  adulteration.  But  in  our  opinion  he 
must  be  prejudiced.  Mustard  oil  is  used  for  cooking  purposes 
and  for  external  application.  If  it  is  adulterated,  it  becomes- 
less  suitable  for  these  purposes.  The  more  it  is  adulterated,  the 
kss  it  possesses  the  qualities  for  which  it  is  purchased.  Then 
the  use  of  the  adulterants  is  clearly  for  the  purpose  of  increasing 
the  bulk  of  the  oil  and  the  profit  of  the  manufacturer.  This 
must  be  to  the  prejudice  of  the  purchaser,  particularly  when, 
as  in  this  case,  he  is  charged  the  same  price  as  he  would  have, 
had  to  pay  for  pure  mustard  oil. 
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The  case  of  Baishtab  Charan  Das  v.  Upendra  Nath  Mitra{l)  igo8 

has  been  cited.     In  that  case  there  was  no  evidence  produced  to  motTlu* 

rebut  the  evidence   adduced  by  the  defence  to  the  effect  that  ^^^ 
what  is  commercially  known  as  mustard  oil  is  the  adulterated  CoBPOBAmoir 

oil.     In  this  case  such  evidence  has  been  produced  and  has  been  Calcutta. 
relied  on  by  the  lower  Court  with  manifest  propriety. 

For  these  reasons  we  discharge  the  Rule. 

t).  s. 

Buk  dmharyed. 
(I)  (1898)  3  C.  W.  N.  66. 


OKIGINAL  CIYIL. 


HARIDAS  KHANDELWAL 
KALUMULL.* 

VwniraciSreach  of  Contract— Re$ale,  right  of— Contract  Aoi  {IX  of  1872) 
9. 1C7— Inferiority  in  quality — Eight  to  r^ect — Proprietary  right,  exerehe  ^— 
Damages. 

UnleM  tliere  is  Bometking  in  the  contract  to  the  contrary,  •  buyer  cannot  Be 
fTompelled  to  take  goods  with  an  aUowance  for  inferiority  in  quality.  Bnt  if  the 
right  to  reject  the  goods  as  being  of  an  inferior  quality  is  not  exercised  by  the 
defendant  when  tte  goods  afe  tendered,  but  a  right  of  a  proprietai;f  character  in 
respect  of  the  goods  is  exerciied  by  directing  deUveiy  to  be  made  to  third  parties^ 
(%en  the  defendant  accepts  the  goods ;  and  if  they  remain  in  the  possession  of  the 
plaintiff,  then  he  has  a  lien  upon  them,  and  he  is  entitled,  under  s.  107  of  the 
Contract  Act,  to  resell  the  goods  and  recover  as  damages  the  difference  between  the 
contract  price  and  the  price  at  the  resale* 

Original  suit. 

The  plaintiff  instituted  this  hxdi  in  the  Court  of  Bmall  Causes, 
Calcutta,  for  the  recovery  of  Rs.  2,021  as  damages  and  costs  by 
reason  of  the  defendant's  failure  to  take  delivery  of  50   chests  of 

*  Small  Cause  Court  Transfer  Suit  No.  16  of  1902. 
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10O3        shoUac,   T.   N.   mark   (in  a  diamond),   of  the  average  standard 
Habidas     quality,  under  a  contract,  dated  the  14th  Noveml)er  1901.    The 

Khanokl-    pricQ  ^ag  jjg^   75  pQj,  |)ftzar  maund,   and  delivery   was  to  be 
V.  given  from  the  godowns  of  the  plaintiff's  broker  in  January  and 

Kalumull.  ji^br^^y  1902.  One  of  the  terms  of  the  contract  was  that 
"  should  the  shellac  be  inferior  in  quality,  it  is  to  be  taken  with 
an  allowance  to  be  settled  by  the  undersigned,"  and  it  was 
f uither  provided  that  "  all  disputes  on  the  contract  to  be  settled 
by  the  undersigned,  whose  decision  shall  be  final  and  binding  on 
both  parties."  The  contract  was  signed  by  "A.  M.  John, 
broker."  On  the  application  of  the  defendant,  the  suit  was  trans- 
ferred to  this  Court. 

The  defence  put  forward  was  that  the  defendant  rightly 
rejected  the  goods  on  the  ground  that  the  goods  were  not  of  the 
quality  and  condition  contracted  for.  The  goods  were  tendered 
by  the  plaintiffs  through  their  broker  to  the  defendant's  goniada 
in  Calcutta,  who  took  no  steps  for  inspecting  the  goods  or  testing 
their  quality,  but  by  an  endorsement  on  a  delivery  order  directed 
the  plaintiff's  broker  to  deliver  the  goods  in  question  to  K.  G. 
Banerjee  &  Co.,  who  caused  a  sample  of  the  goods  to  be  drawn, 
and  requested  the  plaintiff's  broker  to  make  an  allowance  of 
Re.  1-8  per  bazar  maund,  but  the  broker,  through  A.  C.  John, 
an  assistant,  offered  an  allowanoe  of  8  annas  per  maund.  Theref- 
after  K.  0.  Banerjee  &  Co.,  by  a  similar  endorsement,  directed 
the  broker  to  deUver  the  goods  to  the  firm  of  Becker,  Ross  &  Co., 
who  caused  a  sample  to  be  drawn  of  the  shellac,  and,  alleging  that 
the  goods  were  not  of  the  contract  quality,  rejected  them.  Then, 
for  the  first  time  by  a  letter  dated  the  21st  March  1902,  the 
defendant  rejected  the  goods  and  called  upon  the  plaintiff  to 
make  a  fresh  tender  within  24  hours.  The  goods  were  all  this 
time  lying  in  the  godowns  of  the  plaintiff's  broker. 

The  plaintiff,  however,  claimed  the  right  of  reselling  the 
goods  and,  after  due  notice  by  letter,  re-sold  them  on  the  1st  of 
April  1902,  at  Rs.  57  per  maund. 

Mr.  A.  Chaudhiiriior  the  plaintiff.  Under  the  terms  of  the 
contract,  the  defendant  was  bound  to  take  delivery  of  the  goods^ 
and  he  could  claim  an  allowance  for  any  inferiority  in  quality^ 
which  allowance  was  to  be  settled  by  the  broker.     He  did  not  do 
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so:  he  exerouied  the  right  of  proprietorship  over  the  goods   bj  1908 
ordering  delivery    to  be  giTen  to  K.  G.  Banerjee  &  Co.   who,  hamda« 
in  thw  tarn,  endorsed  over  the  delivwy  wder  to  Beckw,  Ross  &  Kh awd  el- 
Co.,  nather    of    whom    are    entitled    to    claim    any    allowance  v. 
from  the  plaintiff.    At  the  instance  of  K.  Gt.  Banerjee  &  Co*  ^^''>'''^- 
the  plaintiff 's  broker    did  settle    the  allowance  at  8  annas  per 
maand,  and  even  then  the  defendant  refused  to  accept. 

Mr.  Sinha  {Mr,  H.  D.  Boze  with  him)  for  the  defendant. 
The  goods  not  being  of  the  average  standard  quality,  the  defend- 
ant was  not  bound  to  accept  them:  ss.  113,  117,  and  118  of  the 
Contract  Act.  No  case  has  been  made  in  the  plaint  tliat  the 
defendant  exercised  any  right  of  proprietorship  over  the  goods. 
If  it  be  conceded  that  the  defendant  was,  under  the  terms  of  the 
contract,  bound  to  accept  the  goods  with  an  allowance  for  inferior- 
ity, such  allowance  was  to  have  been  settled  by  the  broker,  A.  M. 
John,  whose  name  appears  in  the  contract,  and  not  by  his  assist  • 
ant.  An  arbitrator  cannot  delegate  his  authority :  see  Russell  on 
Arbitration,  8th  Edition,  p.  148. 

Saioi.  J.  This  was  a  suit  which  was  instituted  in  the  Small 
Cause  Court,  and  subsequently  transferred  to  this  Court  for 
recovery  of  damages  by  reason  of  the  detendant  failing  to  take 
delivery  of  50  chests  of  shellac. 

The  defence  set  up  in  the  affidavit  of  the  defendant,  which> 
under  the  order  of  this  Court,  must  be  regarded  as  the  written|state- 
ment  in  the  suit,  was  that  the  defendant  rightly  rejected  the  goods 
on  the  ground  that  in  quality  and  condition  they  were  not  of  the 
character  which  the  plaintiff  had  contracted  to  deliver  to  the 
defendant. 

The  goods,  which  were  the  subject-matter  of  the  suit,  were 
described  in  the  contract  as  50  chests  of  shellac,  T.  N.  mark 
(in  a  diamond),  of  the  average  standard  quality.  The  price  was 
Rs.  75  per  bazar  maund,  and  delivery  was  to  be  given  from  the 
godowna  of  the  plaintiff's  broker  in  January  and  February  1902, 
the  terms  being  cash  on  delivery.  The  date  of  the  contract  is 
the  14th  November  1901.  • 

The  goods  were  tendered  by  the  plaintiff  through  his 
broker  to  the  defendant  on  the  18th  February.    It  appears  that 
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1908       the  defendant,  who  was  carrying  on  busineBS  in  Calcutta  through 
Habibas     hisgomasta,  Qiridhari  LallChobay,  took  no  steps  for  the  purpose 

Khandbl-    ^i    inspecting  the  goods,  or  testing  the  quality  of  them»  but 
V.         on  or  about  the  25th  February,  by  an  endorsement  on  a  delivery 

Kaldhtll.  ^j^^y^  directed  the  plaintiff's  broker  to  deliver  the  goods  in 
question  to  the  firm  of  K.  G-.  Banerjee  &  Co.  It  appears  that 
the  defendant  was  under  a  contract  to  deliver  shellac  to  the  firm 
of  K.  Q.  Banerjee  &  Co.,  and  accordingly  the  defendant,  under 
the  terms  of  his  contract  with  K.  G.  Banerjee  &  Co.,  tendered 
the  goods  in  suit  to  that  firm  in  performance  of  his  contract  with 
them.  On  the  10th  or  11th  March  1902,  Messrs.  K.  G.  Banerjee 
&  Co.  caused  a  sample  of  the  goods  to  be  drawn  and  requested 
the  plaintiff's  broker  to  make  an  allowance  of  Ee.  1-8  per  bazar 
maund;  the  goods  were  at  the  time  in  the  godowns  of  the  broker. 
The  broker  offered  only  an  allowance  of  8  annas,  and  in  the  result 
K.  G.  Banerjee  &  Cc,  by  a  similar  endorsement,  directed  the 
broker  to  make  over  delivery  of  the  goods  to  the  firm  of  Becker, 
Eoss  &  Co.  K.  G.  Banerjee  &  Co.  were  under  a  contract  at  the 
time  to  deliver  shellac,  T.  N.  mark,  to  Messrs.  Becker,  Eoss 
&  Co.  Similarly,  Becker,  Eoss  &  Co.  caused  a  sample  to  be  drawn 
of  the  shellac,  and,  alleging  that  the  goods  were  not  up  to 
contract  quality,  rejected  them.  The  defendant  thereupon,  for 
the  first  time,  on  the  21st  March  rejected  the  goods  and  called 
upon  the  plaintiff  to  make  a  fresh  tender  within  24  hours.  The 
plaintiff,  however,  claimed  the  right  of  reselling  the  goods  in 
question  as  against  the  defendant,  and  after  due  notice  by  letter 
the  goods  were  resold  on  the  1st  April  at  the  price  of  Es.  67  per 
bazar  maund,  and  the  plaintiff  now  claims  to  recover  from  the 
defendant  as  damages  the  difference  between  the  contract  price  of 
the  goods  and  the  price  of  the  goods  obtained  on  the  resale. 

Now  it  may  be  conceded  that  if  the  goods  tendered  under  the 
contract  in  suit  to  the  defendant  were  net  of  the  contract  quality, 
the  defendant  had  the  option  to  reject  the  goods  subject  of  course 
to  the  special  provisions  of  the  contract;  and  unless  there  was 
something  in  the  contract  to  the  contraiy^  I  take  it  the  buyer  could 
not  be  compelled  to  take  the  goods  with  an  allowance  for 
inferiority  in  quality.  In  the  present  contract,  however,  there 
is  a  provision  that  the  buyer  in  case  of  inferiority  is  to  take  the 
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goods  subject  to  an  allowance  to  be  fixed  by  the  broker.    There  is       1908 
a  further  provision  that  all  disputes  in  respect   of  the  contract     ^"^^ 
are  to  be  finally  determined  by  the  brokers.    Having  regard   KhakmI^ 
to  these  provisions  in  the  contract,  the  question  might  undoubt-        ^^ 
edly  have  arisen  whether  the  defendant  was  not  bound  to  take  ^^^^^mulx. 
the  goods  if  they  were  not  of  the  contract  qualiiy  with  ai>  allow- 
ance to  be  fixed  by  the  broker.     The  question  in  the  present 
case,  however,  is  not    dependent,  I  think,  upon  any  suggestion 
as  to   inferiority    in  quality  of  the  goods  tendered  under  the 
contract.    It  appears   to  me    upon    the  facts  admitted  in  the 
affidavit  of  Oiridhari  Lall    Chobay,    which  is  the  defendant's 
written  statement  in  the  suit,  that  the  right,  if  any,  to  reject  the 
goods  as  being  of  an  inferior  quality  was  not  exercised  by  the 
defendant    when  the  goods   were  tendered.     On  the  contrary, 
the    defendant    by    directing  delivery    of   the    goods    to    be 
given  to  K.   O.    Banerjee  &  Co.   exercised   a  right  of  a  pro- 
prietary character  in  respect  of  the  goods.     Moreover,  the  action 
of  K.   G.  Banerjee  &   Co.  in  directing  delivery  of    the  same 
goods  to  Becker,  Boss  &  Co.   under  their  contract  with  that 
firm  exercised  a  proprietary .  right  of  a  still  more    unequivocal 
character,  because    in  this   case  delivery  was  directed  after  a 
sample    of  the  goods    had  been  drawn  and    the    quality    thus 
tested.    It  appears  to  me  then  that  these  acts  are  evidence  of  an 
acceptance  of  the  goods,   and  inasmuch  as  the  goods  remained 
in   the    possession  of    the    plaintiff   through    his    brokers,  the 
plaintiff  had  a  lien  on  the  goods  for  the  purchase-money  which 
entitled  them  to  resell  the  goods  under  section  107  of  the  Con- 
tract Ac'.     It  has  been  proved  that  the  right  to  resell    was 
exercised  b>  «;he  plaintiff  after  due  notice  given  to  the  defendant, 
and  I  think  that  the  plaintiff  was  justified  in  exercising  that 
right. 

Under  these  circumstances  it  is  not  necessary  that  I  should 
make  a  final  and  formal  adjudication  as  to  the  quality  of  the 
goods,  though,  I  think,  under  all  the  circumstances  that  the  truth 
as  regards  the  quality  of  the  goods  is  to  be  found  in  the  evidence 
of  Mr.  A.  C.  John,  who  was  caUed  on  the  part  of  the  plaintiff, 
who  says  that  the  inferioriy  was  such  as  might  be  compensated 
by  an  allowance  of   8  annas  per  bazar  maund.     I  think    the 


Digitized  by 


Google 


654  CALCUTTA    SEEIE8.  [VOL.  XM. 

1908        evidence  on  the  other  side  as  regards  the  exoessive  inferiority 

Habidas     ^^  *^®  goods,  especially  the  evidence  of  Hem  Ohnnder  Bose, 

Khakdbl-   ij    very    much    exaggerated.     Howev^,    the  question    in    the 

f^.         case    does  not    depend    on   the    question    of    inferiority.    The 

AL0MUL1.  j^j^tifjf    being  entitled    to  exercise  the    right  of   resale,    he 

is  entitled    to    recover    from   the  defendant  as  damages  the 

diifegrence    between    the  contract  price  of  the  goods  and  the 

price  obtained  upon  the  resale. 

There  will  therefore  be  a  decree  for  the  amount  so  calculated 
as  damages.  Oosts  on  scale  No.  2  and  int^est  on  decree  at  six 
per  cent. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff :  Manuel  and  Agarwalla. 
Attorney  for  the  defendant :  C.  C.  Bose. 

8.  c.  B. 
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APPELLATE  CIVIL. 


SHABIUDDIN 
r. 
DEOMOOBAT  KOER.* 


1903 
j£ay  6,  11. 


CroiS'OhJectum^  Civil  Procedure  Code  (Act  XIV  of  1882)  t.  661^Cro$i-ohjection 
agaiiut  co-respondents— lAmiiation  Act  {XV  of  1877)  s.  6. 

X  bronght  a  suit  against  A,  B,  C,  D,  B  and  others  to  recover  a  sum  of 
money  and  to  enforce  a  security  bond  given  by  E.  The  suit  was  decreed  against 
E  alone.  On  appeal  by  E,  X  preferred  a  cross-objection  under  s.  561  of  the 
Civil  Prooednre  Code  agunst  A,  B,  C  and  D,  without  giving  them  notice  : — 

Seld,  that  there  wan  nothing  in  the  suit  which  could  be  taken  as  an  exceptioa 
to  the  general  rule  that  the  right  of  a  respondent  to  urge  cross-objections  under 
s.  561  of  the  Code  should  be  limited  to  his  urging  them  against  the  appellant 
only. 

Anwar  Jan  Bihee  v.  Azmvt  Ali(l)  and  Biehun  Churn  Roy  Chowdhry  v. 
Jogendra  Nath  Roy(2)  followed ;  TIpendra  Led  Mukerjee  v.  Qirindra  Nath 
Muherjee{Z)  referred  to. 

Appeal  by  Shah  Shabiuddin,  the  defendant  No,  5,  and 
Cross-objection  by  the  plaintifE. 

The  plaintiff,  Musammat  Deomoorat  Eoer,  instituted  a  suit 
against  Musammat  Boodho,  the  defendant  No.  1,  her  ohildren* 
the  defendants  Nos.  2,  3  and  4,  Bhah  Shabiuddin,  the  defendant 
No.  5,  and  defendants  Nos.  6  and  7,  to  recover  Rs.  5,320  and  to 
enforce  a  security  bond  given  by  the  defendant  No.  6,  dated  the 
26th  August  1896.  The  defendants  Nos.  6  and  7  were  ticcadars 
of  defendants  Nos.  1  to  4. 

The  Subordinate  Judge  decreed  the  suit  against  the  defendant 
No.  5  alone,  except  with  regard  to  a  small  sum  of  Bs.  300  and  odd, 
which  was  decreed  against  defendant  No.  6. 

•  Appeal  from  Original  Decree  No.  7  of  1901,  and  Cross-ohjection  against 
the  decree  of  Abdul  Bari,  Subordinate  Judge  of  Patna,  dated  Sept.  11,  1900. 

(1)  (1871)  15  W.  R.  26.  (2)  (1898)  I.  L.  R.  26  Calc.  114. 

(8)  (1898)  I.  L.  R.  25  Calc.  565. 
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1908  The  defendant  No.   5  preferred    this  appeal  on  the  8th  of 

'^'^^       January   1901,  notice  of  which  was  served  on  the  plaintiff  on 

V.         the  5th  March  1901;  and  the  plaintiff  preferred  a  oroas-objeotion 

^KoM.^^'^  under  8.  661  of  the  Code  against  the   defendants  Nos.   1  to  4, 

on  the  10th  of  April  1901. 

The  plaintiff  in  her  cross-objection  impeached  the  oorreotneas 
of  the  judgment  of  the  Subordinate  Judge  on  his  finding  that 
the  suit  was  barred  by  limitation  against  the  defendants  Nos.  1 
to  4. 

Babu  UinakaU  Mukerjee  {MauifH  Mahomed  Yusuff"  and  Babu 
Surendra  Nath  Roy  with  him),  for  the  plaintiff-respondent,  raised 
cross-objections  under  s.  661  of  the  Civil  Procedure  Code  against 
four  of  the  respondents  (defendants  Nos.  1  to  4),  and  in  support 
of  his  contention  cited  the  following  cases  i—Bishun  Churn  Boy 
Chmdhry  v.  Jogendra  Nath  i2ay(l),  Timmayya  Mada  v.  Lahnh- 
mafia  BhMa{2)y  Moneerooddeen  Mojoomdar  v.  PurbtUty  Churn 
Oh08e{3),  and  Caspersz  v.  Kiahori  Lai  Boy  Chotcdhry{4). 

Mauhi  Serajul  Islam  {Maulm  Swagul  Alt  with  him),  for  the 
defendants-respondents  Nos.  1  to  4,  contended  that  no  cross-objec- 
tions could  be  raised  by  a  respondent  against  his  co-respondents 
and  cited  the  following  oases:  Muhboob  AH  v.  Zur  Banoo  Bibee  (5)> 
Bishun  Churn  Roy  Chou^dhry  v.  Jogendra  Nath.  Roy{6),  Sharoda 
Soofiduree  Debee  v.  Oobind  Monee{7),  And  that  inasmuch  as  the 
cross-objections  were  not  filed  within  the  time  allowed  under 
s.  661  of  the  Code,  they  could  not  now  be  received.  The  Court 
has  no  discretion  under  s.  6  of  the  Limitation  Act  to  extend  the 
time  for  filing  a  memorandum  of  cross-objections:  JDegamber 
Mozumdar  v.  KaUynath  Boy{8)y  Rughu  Nath  Singh  Manku  v. 
Pareshram  Mahata{9)j  and  Sutteman  Ebrahifjyi  v.  Joomb  Jan 
MahomedilO)  referred  to. 

Oboob  Aim  Pbatt,  JJ-  (Having  disposed  of  the  appeal 
of  the  defendant  No.  6,  their  Lordships  continued:—)  We  come  to 

(1)  (1888)  I.  L.  B.  26  Calc.  114.  (6)  (1898)  I.  L.  R.  26  Calc  141. 

(2)  (1888)  I.  L.  R.  7  Mad.  215.  (7)  (1876)  24  W.  R.  179. 

(8)  (1871)  15  W.  R.  121.  (8)  (1881)  I.  L.  R.  7  Calc.  654. 

(4)  (1896)  1  C.  W.  N.  12.  (9)  (1882)  I.  L.  R.  9  Calc.  686. 

(5)  (1868)  9  W.  R.  78.  (10)  (1890)  I.  L.  R.  14  Bom.  111. 
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notice  a  cross-objection  which  has  been  preferred  by  the  plaintiff-  i903 
respondent  under  section  561,  Civil  Procedure  Code,  on  the  shajmuddin 
loth  April  1901.  We  ought  here  to  mention  that  the  Sub-  ^  «• 
ordinate  Judge  was  of  opinion  that  the  claim  of  the  plaintiff  Kobb. 
as  against  the  defendants  Nos.  1  to  4  was  barred  by  the  law  of 
limitation,  and  the  cross-objection  preferred  by  the  plaintiff 
seeks  to  impeach  the  correctness  of  the  judgment  of  the  Sub- 
ordinate Judge  on  this  head.  The  decree  of  the  Subordinate 
Judge  in  this  case  was  pronounced  on  the  11th  September 
1900.  The  appeal  of  the  defendant  No.  5,  which  is  the  appeal 
with  which  we  are  mainly  concerned,  was  preferred  on  the^ 
8th  of  January  1901.  The  notice  of  this  appeal  was  served 
upon  the  plaintiff  on  the  Sth  March  1901,  but  the  cross-objection 
was  not  put  in  until  the  10th  April  1901,  that  is  to  say,  more 
than  one  month  after  the  date  when  notice  of  the  appeal  was 
served  on  the  plaintiffs,  and  thus  the  cross-objection  is  really  out 
of  time,  haviug  regard  to  the  provisions  of  section  561  of  the 
Code.  But  beyond  this,  if  it  was  the  intention  of  the  plaintiff  to 
obtain  any  relief  as  against  the  defendants  Nos.  1  to  4  in  spite  of  the 
judgment  of  the  Subordinate  Judge,  it  was  her  duty  to  serve  the 
said  cross-objection  upon  the  said  defendants,  but  this  was  not  done. 
It  will  further  be  observed  that  the  cross-objection  is  sought  to 
be  pressed  not  against  the  appellant  (defendant  No.  5),  but  against 
the  plaintiffs  co-respondents,  the  defendants  Nos.  1  to  4,  and  it  has 
been  argued  on  behalf  of  the  plaintiff  that  she  is  entitled  to  presa 
it  because  the  wording  of  section  561  is  very  general  so  as  to  admit 
of  a  cross-objection  being  pressed  not  only  against  the  appellant^ 
but  also  against  a  co-respondent.  We  are,  however,  unable 
to  accept  that  view  as  correct.  This  question  seems  to  have  been 
considered  many  a  time  in  this  Court  under  the  old  Civil  Procedure' 
Code,  as  also  under  the  new  Civil  Procedure  Code.  In  the  case  of 
Anwar  Jan  BibecY,  Azmut  AU{\),  in  which  the  facts  were  very 
similar  to  those  with  which  we  are  concerned  in  the  present  case, 
the  learned  Judges,  in  disallowing  the  cross-objection  that  was 
presented  by  one  of  the  respondents,  observed  as  follows:  "It 
has  been  held  in  a  long  series  of  decisions  that  the  cross-appeal 
cannot  reopen  any  questions  which  have  been  decided  between  the 
co-respondents,  but  must  have  reference  to  the  appellant  and  the 

(1)  (1871)  15  W.  R.  26. 
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1903       poiuts  which  are  in  dispute  between  the  respondent  who  takee  the 
SHABiuDDiir  cross-appeal  and  the  appellant.    It  is  quite  possible  that  there  may 
^  be  oases   in  which,   when  an  appellant  succeeds  in  his  appeal, 

KoBB.  questions  will  be  opened  up  as  between  the  co-respondents  whioh 
would  otherwise  have  been  decided  ;  and  it  is  also  possible  when 
interests  are  identical  that  a  respondent  succeeding  in  his  cross- 
appeal  may  open  up  questiouB  as  between  himself  and  his  co- 
respondent. But  that  is  not  the  case  in  this  litigation.  *'  The 
same  view  was  adopted  in  a  comparatively  recent  case  under  the 
Code  of  1882,  wid  that  is  the  case  of  Bishun  Churn  Roy  Chotcdhry 
V.  Jogendra  Nath  Roy{\),  The  learned  Judges  in  that  case,  after 
referring  to  various  cases  on  the  point,  made  the  following  obser- 
vations : — "  As  a  general  rule  the  right  of  a  respondent  to  urge 
cross-objections  should  be  limited  to  his  urging  them  against  the 
appellants ;  and  it  is  only  by  way  of  exception  to  this  general  rule 
that  one  respondent  may  urge  cross-objections  as  against  the 
other  respondents,  the  exception  holding  good  (we  do  not  attempt 
to  lay  down  any  definite  exhaustive  rule  on  the  point)  among 
other  cases  in  those  in  which  the  appeal  of  some  of  the  parties  opens 
out  questions  whioh  cannot  be  disposed  of  completely  without 
matters  being  allowed  to  be  opened  up  as  between  co-respondents. 
One  instance  of  this  kind  is  to  be  found  in  cases  of  the  class 
considered  in  Upendra  Lai  Mukerjee  v.  Oirindra  Nath  Maker  fee  (2) 
(which,  we  might  here  mention,  was  a  case  of  contribution).  The 
view  we  take  is  in  accordance  with  that  taken  in  the  case  of 
Anwar  Jan  Bibee  v.  Azrmt  Ait'{S)y'^  to  which  we  have  already 
referred.  Is  there  anything  in  this  case  which  may  be  taken  as 
an  exception  to  the  general  rule  that  the  right  of  a  respondent  to 
urge  cross-objections  should  be  limited  to  his  urging  them  against 
the  appellants,  and  could  it  be  said  that  the  appeal  preferred  by 
the  defendant  No.  5  opens  out  questions  which  cannot  be  disposed 
of  completely  without  the  matters  decided  against  the  plaintiff  by 
the  Court  below  being  opened  up  as  between  the  plaintiff  on  one 
hand  and  the  defendants  Nos.  1  to  4  on  the  other  ?  We  think 
not.  For  these  considerations,  we  are  unable  to  give  any  effect  to 
the  cross-objection  that  was  preferred  out  of  time  by  the  plaintiff- 
respondent. 

(1)  (1898)  I.  L.  R.  26  Calc  114.  (2)  (1898)  L  L.  R.  25  Calc.  565. 

(8)  (1871)  15  W.  R.  26. 
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The  learned  vakils  for  the  plaintifE-reppondent,  howeyer,  have        i903 
presented  a  petition  to  us,  asking  pemnssion  to  file  an  appeal  gH^^^J^pH, 
against  the  deoree  of  the  Subordinate  Judge  in  this  case  so  far  as  ^ 

that  deoree  disallows  her  olaim  as  against  the  defendants  Nos.  1  to  Kosb. 
4 ;  and  they  have  urged  that,  having  regard  to  the  fact  that  the  real 
plaintiffs  are  minors  and  that  they  were  advised  that  it  was  not 
necessary  to  prefer  an  appeal  against  the  deoree  of  the  Subordinate 
Judge,  but  that  it  would  serve  all  purposes  if  a  cross-objection 
were  directed  against  the  defendants  Nos.  1  to  4,  we  should  now 
receive  the  appeal,  though  considerably  beyond  time.  We  have 
considered  this  matter  carefully,  but  we  are  bound  to  say  that  we 
do  not  see  our  way  to  grant  such  a  prayer  of  the  respondent.  No 
doubt  section  5  of  the  Limitation  Act  (XV  of  1877)  does  not 
give  any  illustration  as  to  what  may  or  may  not  be  a  suflScient 
cause  for  extending  the  time  of  limitation,  within  which  a  suit  or 
an  appeal  ought  to  be  preferred,  but  is  there  really  anything  in 
the  circumstances  of  this  case  which  would  justify  us  in  relaxing 
the  rule  of  limitation  and  in  holding  that  there  was  sufficient 
cause  within  the  meaning  of  section  5  for  the  plaintiff-respondent 
not  preferring  her  appeal  dgainst  the  decree  of  the  Court  below 
within  such  a  long  time  as  has  elapsed  between  the  11th  Septem- 
ber 1900  and  the  present  date  ?  We  might  here  mention  that  this 
application  to  prefer  an  appeal  against  the  decree  of  the  Subordinate 
Judge  was  not  thought  of  until  the  arguments  in  the  case  had 
been  practically  closed.  The  learned  vakils  for  the  plaintiff- 
respondent  have  been  throughout  urging  upon  us  that  we  should 
treat  the  croes-objeetions  preferred  on  the  10th  April  1901  as 
objections  which  could  rightly  be  preferred  not  only  against  the 
appellant,  but  also  against  the  defendants  Nos.  1  to  4,  and  it  was 
not  until  the  arguments  ccune  to  a  close  that  a  petition  was 
presented  to  us  asking  that  the  plaintiff  should  be  allowed  now 
to  file  an  appeal,  though  so  much  out  of  time,  against  the  decree 
of  the  Subordinate  Judge.  We  accordingly  refuse  this  application. 
The  petition  of  appeal  with  the  annexures  which  were  placed 
before  us  will  be  returned. 

We  observe  that  the  petition  of  appeal  is  engrossed  on  a  stamp 
of  E49.  295.    That  dearly  is  due  to  a  misapprehension  of  what  fell 
from  the  Court  the  other  day  at  the  close  of    the  arguments  in 
.  this  appeal. 
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1908  The  result  is  that  the  appeal  is  decreed  and  the  eross-ohjectioa 

Sh^muddin  disallowed.    The  appellant  is  entitled  to  recover  his  costs  of  this 

V'         Court  as  well  as  that  of  the  Lower  Court  from  the  plaintiff- 

DSOMOOBAT 


KoBiu      respondent. 


Feh.  18. 


Aj)peat  allowed.     Cross-ohjedton  dUmmed. 


R.   O.    M. 


FULL  BENCH- 


1^  RADHA  NATH  SINGH 

CHANDI  CHARAN  SINGH.* 


**  Decree**  meaning  of— Civil   Proeedmre  Code  {Act  XIV  of  1882)  99,2,  211 — 
Meeneprofiti — Future  meene  profit*. 

Seld,  by  the  FoU  Bench  (Prinsep  J.  dissenting)  that  an  order  dismissing,  for 
default,  an  appeal  from  a  decree  is  a  'decree'  within  the  meaning  of  section  2  of 
the  Code  of  Civil  Procedure. 

Jagarnath  Singh  v.  Budhan{\)  and  Anwar  Ali  v.  Jaffer  A.li{2)  oyemded. 

Bamehandra  Fandurang  Naih  v.  Madhav  Furuehottam  Naik{B)  referred  to. 

Beferekce  to  Full  Bench  in  appeal  by  the  judgment-debtor, 
Eadha  Nath  Singh. 

The  decree-holder,  Chandi  Charan  Singh,  obtained  a  decree 
for  recovery  of  possession  of  certain  properties  on  declaration  of 
title.  The  decree  awardj^  mesne  profits  up  to  the  date  of  the 
suit,  and  further  directed  that  '^  the  amount  of  toasUat  will  be 
determined  at  the  stage  of  execution/'  referring  evidently  to  future 
mesne  profits.  This  decree  was  passed  on  the  Slst  March  1895, 
and  there  was  an  appeal  to  the  High  Court,  which  was  dismissed 
for  default  on  the  24th  November  1897. 

Full  Bench :  Sir  Francis  W.  Maclean,  k.o.i.b..  Chief  Justice,  Mr.  Justice 
Prinsep,  Mr.  Justice  Sale,  Mr.  Justice  Stevens,  and  Mr.  Justice  Qeidt. 

•  FuU  Bench  Reference  in  appeal  from  order  No.  282  of  1900. 

(1)  (1895)  I.  L.  R.  28  Calc  115.  (2)  (1896)  I.  L.  R.  23  Calc.  827. 

(8)  (1891)  I.  L.  R.  16  Bom.  23. 
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On  the  3rd  October  1899,  the  decree-holder  applied  for  afloer-        1908 
tainment  of  mesne  profits,   on  taking  accounts,    for  the  years  r^dhaNath 
1301  to  1307  B.S.     On  the  17th  February  1900,  the  judgment-      ^inqh 
debtor  put  in  a  petition  of  objection,   contending,  amongst  other     Chandi 
things,  that  the  decree-holder    could  not  get  any  mesne  profits,      Sikoh. 
specially  as  there  was  no  prayer  in  the  plaint  for  mesne  profits 
from  the  date  of  the  suit  to  the  date  of  the  recovery  of  possession 
and  there  was  no  order  passed  by  the  Court  with  reference  to 
the  same. 

The  Subordinate  Judge  held  that  the  decree  had  provided 
for  future  mesne  profits.  With  reference  to  other  objections 
by  the  judgment-debtor,  he  held  that  the  decree-holder  was  entitled 
to  mesne  profits  for  a  period  ending  with  three  years  from  the 
date  of  the  High  Court  decree,  although  the  appeal  to  the  High 
Court  had  been  dismissed  for  default,  distinguishing  the  case 
of  Anwar  AN  v.  Jaffhr  Ali{l)  on  the  ground  that  the  meaning 
of  the  word  *  decree*  with  reference  to  s.  211  of  the  Civil 
Procedure  Code  was  not  considered  in  that  case.  He  accordingly 
disallowed  the  objections  of  the  judgment-debtor. 

The  appeal  originally  came  on  for  hearing  before  a  Division 
Bench  (Maclean  C.  J. and  Banebjke  J.).  Their  Lordships  being 
unable  to  agree  with  the  view  expressed  in  Jagarnath  Singh  v. 
JBudhan{2)  and  Anwar  Ali  v.  Jafer  Ali{i)  referred  the  case  to 
a  Pull  Bench,  on  the  11th  December  1901,  with  the  following 
opinions  :— 

Maoxbah  C.  J.  Three  points  are  railed  before  as  upon  this  appeal.  The  itrtt 
was  that,  inasmuch  as  there  was  no  proyision  in  the  decree  for  the  payment  of 
mesne  profits  from  the  date  of  the  institution  of  the  suit  until  the  delivery  of 
possession,  the  party  in  whose  favour  the  decree  was  made— the  respondent  on  the 
present  appeal— was  not  entitled  to  such  mesne  profits.  That  depends  upon 
whether,  having  regard  to  the  provisions  of  section  211  of  the  Code  of  Civil 
Procedure,  there  was  any  provision  in  the  decree  for  the  payment  of  subsequent 
mesne  profits.  Now  that  we  have  seen  the  preliminary  decree,  it  has  been  conceded 
by  the  pleader  for  the  appellant  that  there  is  such  a  provision,  and  consequently 
it  is  unnecessary  for  us  to  say  anything  further  upon  that  point. 

The  second  question  is  that  the  respondent  is  only  entitled  to  mesne  profits  for 
a  period  of  three  years  from  the  date  of  the  first  decree  passed  on  the  81st  of 
March  1896,  and  not  from  the  date  of  the  decree  on  the  nppeal  to  this  Court,  dated 
the  24th  of  November  1897. 

(1)  (1896)  I.  L.  R.  28  Calc.  827.  (2)  (1896)  I.  L.  R.  28  Calc.  116. 
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Tlie  latter  decree  is  one  of  this  Court,  and  is  in  these  terms : — "Upon  this  appeal 
being  called  on  in  a  Division  Court  before  the  Hon'ble  James  CKinealy  and  the 
Hon'ble  Robert  Fulton  Rampini,  two  of  the  Judges  of  this  Court,  on  the  twenty 
fourth  day  of  November  1897,  and  the  pleader  for  the  appellant  not  being  prepared 
to  go  on  with  the  appeal, — It  is  ordered  and  decreed  that  this  appeal  be,  and  the 
same  is  hereby,  dismissed  ;  and  it  is  further  ordered  and  decreed  that  the  appellant 
do  pay  to  the  respondent,  who  appeared,  the  sum  of  Rupees  three  hundred  and  one 
Annas  six  and  Pies  six,  being  the  amount  of  costs  incurred  by  him  in  this  Court 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from  this  date  to  the 
date  of  realisation." 

The  respondent  contends  that  upon  the  principle  enunciated  in  the  Privy 
Council  case  of  Bhup  Indar  Bahadur  Sifigh  v.  Bijai  Bahadur  8ingh{\)  the  three 
years  runs,  not  from  the  date  of  the  decree  in  the  Lower  Court,  but  from  the  date 
of  the  decree  of  this  Court,  and,  subject  to  the  point  I  am  about  to  mention  in  a 
moment,  that  has  been  conceded  by  the  learned  Vakil  for  the  appellant.  1  think 
it  is  difficult  upon  principle  to  differentiate  that  ease  from  the  case  now  before  us. 

The  last  point  is  that  that  which  I  have  previously  spoken  of  as  the  decree 
ol  the  24th  November  1897  is  not  a  decree  within  the  meaning  of  section  2  of  the 
•Code  of  Civil  Procedure,  upon  the  ground  that  it  was  not  passed  after  argument 
and  after  a  judgment,  but  merely  upon  a  default,  viz,,  the  non-appearance  of  the 
appellant.  It  is  urged  that  a  decree  made  under  the  circumstances  is  not  a  "formal 
expression  of  an  adjudication  upon  any  right  claimed^"  within  the  meaning  of 
section  2  of  the  Code,  and  in  support  of  that  proposition  reliance  is  placed  upoa 
two  cases  decided  by  two  Division  Benches  of  this  Court,  viz,,  Jagarwsth  Sifigh  v. 
Budhan(2)  and  Anwar  AH  v.  Jajffhr  Ali(S),  There  is  no  question  but  that  the 
adjudication  here  did  decide  the  appeal.  These  cases  undoubtedly  support  the 
contention  of  the  appellant,  but  1  may  point  out  that  that  view  is  not  shared  by 
the  Bombay  High  Courii,  as  appears  from  the  case  of  Bameh€^ndra  Pandura^ 
Naih  V.  Madhav  FurushoUam  Kaikifl,), 

Speaking  with  every  respect,  I  am  unable  to  share  the  view  of  the  loarnad 
Judges  who  decided  the  cases  1  have  referred  to  in  this  Court.  Looking  at  the 
terms  of  the  decree  in  the  present  case,  I  find  it  difficult  to  say  that  there  waa  no 
formal  expression  of  an  adjudication  of  the  right  claimed  or  that  such  adjudication 
did  not  decide  the  appeal.  It  does  not  seem  to  me  to  be  any  the  less  a  "  formal 
expression  of  an  adjudication  upon  the  right  claimed,"  because  it  was  not  preceded 
by  an  argument  or  by  a  judgment,  written  or  otherwise.  The  decree  speaks  for 
itself  ;  it  is  surely  the  expression  of  an  adjudication,  and  it  certainly  is  formal, 
and  it  decided  the  appeal. 

On  these  short  grounds,  being  unable,  as  I  have  said,  to  agree  with  the 
decisions  of  this  Court,  the  case  must  be  referred  to  a  Full  Bench  upon  this  point, 
it  being  now  conceded   that  there  are  no  other  points  in  the  case. 

Bakbrjbb  J.     I  concur. 


(1)  (1900)  1.  L.  R.  23  All.  162; 

L.  R.  27  I.  A.  209. 

(2)  (1895)  I.  L.  R.  28  Calo.  115. 


(3)  (1896)  I.  L.  R.  28  Calc.  827. 

(4)  (1891)  I.  L.  R.  16  Bom.  28. 
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On  this  reference : —  1903 

Babu  Tarak  Chandra  Chakramrd  for  the  appellant.     The  order      Sinok 
of  the  High  Court  does  not  come  within  the    definition    of  a      CffANDi 
decree    in  section  2    of  the  Civil  Procedure  Code.     The  word     Charajt 
"decree"  has  the  same  meaning  in  ss.  2  and  211   of  the  Code. 
It  is  an  order.     I  rely  on  Jagarnaih  Singh  v.  Budhan  (1)  and  Anwar 
Alt  V.  Jqfer  Ali{2).    The  dismissal  of  a  suit  tmder  s.   102  of 
the  Code  is  analogous,  and  the  following  cases  relating   thereto 
shoidd  be  considered:.  Amriio  Lai  Mukherjee  v.    Bam  Chandra 
Eot/{8)^  Mansab  Ali  v.  Nihal  Chand{4)y    Chand  Kour  v.  Par  tab 
8ingh{5)^  and  Qilkimon  v.   Subramania  Ayyar{Q).     I  refer  also  to 
Lucky  Churn  Chowdhry  v.   Budurrumima  (7)   and  Abdul  Ho8%ein 
V.  Ka%%  Sahu{S).     The  opinion  of  a  single  Judge  in  Bamchandra 
Pandurang  Naik  v.  Madhav  Purushottam  Naik  (9)  is,  I  respectfully 
submit,  incorrect. 

[Maclean  C.  J.  Why  should  we  put  a  narrow  construction 
upon  the  language  of  section  2P  What  is  an  expression  of  ad- 
judication^'] 

There  was  no  adjudication  of  any  substantive  right  claimed. 
The  Appellate  Court  could  not  have  affirmed  the  judgment  of 
the  first  Court,  which  was  not  before  it.  Section  2  also  relates  to 
a  defence.  When  orders  in  such  cases  have  been  held  to  be  not 
res  judicata^  it  cannot  be  said  that  there  is  an  adjudication. 

[Stevens  J.  Dismissal  of  a  suit  under  section  136  of  the 
Code  has  been  held  to  be  a  decree,  as  also  dismissal  of  a  suit  for 
insufficient  court-fees.] 

I  beg  also  to  refer  to  the  Full  Bench  case  of  Fatimunnissa  v. 
.DeolUPershad{\G). 

Babu  Lai  Mohan  Das  {Dr.  AshtUosh  Mukherjee  and  Batu 
Joygopal  Ohosh  with  him),  for  the  respondent,  was  not  called 
upon. 

(1)  (1895)  I.  L.  R.  28  Calc.  116.  (6)  (1898)  I.  L.  R.  22  Mad.  221. 

(2)  (1896)  I.  L.  R.  28  Calc.  827.  (7)  (1882)  I.  L.  R.  9  Calc.  627. 
(8)  (1901)  1.  L.  R.  29  Calc.  60.  (8)  (1899)  I.  L.  R.  27  Calc.  862. 
(4)  (1898)  I.  L.  R.  16  All.  869.  (9)  (1891)  I.  L.  R.  16  Bom.  28. 
(6)  (1888)  I.  L.  R.  .16  Calc.  98.  (10)  (1896)  I.  L.  R.  24  Calc.  850. 
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X908  Maouulv  C.  J.    In  my  opinion  the  view  taken  by  the  re- 


ferring  Court  upon  the  point  which  has  been  referred  is  the 

Singh      right    one.      I  have  listened  with  attenHon  to  the    argument 

Chahdi     ^^^^  ^^^  ^^^  submitted  to  us  by  the  appellant,  but  that  argu- 

Chabav     ment  has  not  satisfied  me  that  that  view  is  incorrect.    I    was 

a  party  to  the  reference,  and  I  have  given  my  reasons  for  the 

conclusion   at  which  I  arrived.     Other  reasons  might  also   be 

given.    So  far   as  I  am  personally  concerned,  I  only  desire  to 

add  that  I  still  think  that  the  definition  of  a  decree  in  section  2 

is  sufficiently  wide  to  embrace  the  conclusion   of  the  Court  of 

the  2  tth  November  1897.     We  ought  to  be  chary  in   putting 

such  a  construction  upon  that  definition  as  woidd  lead  to  an 

injustice,  and  this  would  be  the  result  in  the  present  case  if  we 

accepted  the  contention  of  the  appellant. 

I  notice  a  slight  error  in  my  observations  when  the  matter 
was  previously  before  the  Co'irt.  I  said  that  the  point  was 
decided  **  by  the  Bombay  High  Court,''  but,  to  be  more  accurate, 
I  should  have  said  "by  one  ol  the  Judges  of  the  Bombay 
High  Court/'  in  the  case  (1)  to  which  I  referred, 

PBxvsaF  J.  lu  my  opinion  the  order  of  an  Appellate  Court 
dismissing  an  appeal  for  default  of  the  appellant  is  not  a  decree 
within  the  definition  of  that  term  as  given  in  the  Code  of  Civil 
Procedure.  I  hold  that  the  oases  of  Jagarnath  Singh  v.  Budhan{^) 
and  Anwar  Ali  v.  Jaffer  Aii{^)  were  correctly  decided.  But  I 
think  that  the  present  appeal  should  be  dismissed  on  another 
ground.  Section  211,  Code  of  Civil  Procedure,  declares  that  the 
decree-holder  shall  be  entitled  to  mesne  profits  from  the  institution 
of  the  suit  xmtil  the  expiration  of  three  years  from  the  date  of  the 
decree.  It  has  been  contended  that,  under  the  circumstances  of 
the  present  case,  that  means  the  decree  of  the  first  Court.  It  seems 
to  me  that,  as  the  case  was  taken  in  appeal  to  a  higher  tribunal, 
the  judgment  of  the  first  Court  could  not  be  regarded  as  final  in 
^  the  formal  expression  of  an  adjudication  upon  the  right  claimed.' 
The  order  passed  by  the  Court  of  first  instance  was  no  doubt  a 
decree,  but  it  was  open  to  consideration  by  the  appeal  preferred 
against  it,  and  until  the  order  of  the  Appellate  Court,  which  might 

(I)  (1891)  I.  L.  B.  16.  Bom.  28.  (2)  (1S95)  h  L.  B.  28  C«lc.  115. 

(3)  (18C6)  I.  L.  B.  23  C»lc.  827. 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SBBIES.  665 

modify  or  reverse  it,  it  was  not  the  actual  decree  in  the  proceed-       1908 
ings.    It  became  the  final  decree  by  the  order  of  the  Appellate  rj^^J^^j^^h 
Court  on  the  appeal ;  and  although  that  order  may  not  itself  be      Singh 
a  decree  within  the  terms  of  the  definition  of  a  decree  in  the     Chaitdi 
Code  of  Civil  Procedure,  in  its  effect  it  declared  that  the  decree     ^"f  ^^ 

of  the  first  Court  was  the  final  decree  for  purpose  of  limitation       

as  expressed  in  section  211.  The  date  of  the  order  of  the  Lower 
Appellate  Court  can  therefore,  in  my  opinion,  be  regarded  as 
the  date  of  the  decree  from  which  limitation  would  run.  If  we 
were  to  hold  .in  the  strict  terms  of  the  law  that  the  date  of  the 
decree  of  the  first  Court  was,  under  the  circumstances,  the  time 
from  which  limitation  would  run,  it  might  so  happen  that  the 
judgment-debtor  would,  by  taking  his  case  up  in  appeal,  deter 
the  decree-holder  from  executing  his  decree  for  mesne  profits,  for 
it  is  not  likely  that  the  decree-holder  would  proceed  with  the 
execution  of  such  decree  when  possibly  it  might  be  modified,  or 
even  set  aside,  by  the  Court  of  Appeal.  The  appellant  having 
thus  deterred  the  decree-holder  from  executing  his  decree  might 
then,  as  he  has  done  in  the  present  case,  choose  not  to  proceed 
with  his  appeal,  and  allow  it  to  be  dismissed  for  default,  and  if 
the  calculation  of  limitation  be  from  the  date  of  the  decree  of 
the  first  Court,  it  would  so  happen  that  the  decree-holder  would 
be  wrongfully  deprived  of  mesne  profits  to  which  he  would  other- 
wise be  entitled  if  the  appeal  were  heard. 

Saza  J.  I  agree  in  the  view  of  the  referring  Court  that  the 
order  or  decree  of  this  Court  dismissing  for  default  an  appeal 
from  a  decree  is  a  ^decree '  within  the  meaning  of  section  2  of 
the  Code  of  Civil  Procedure.  I  think  that  view  is  not  only  a 
possible  but  a  reasonable  one,  having  regard  to  the  language 
of  section  2,  and  I  see  no  reason  whatever  for  adopting  a 
narrow  construction. 

STSTBn  J.  I  am  also  of  opinion  thai  the  order  of  the  dis- 
missal of  the  appeal  for  default  amounts  to  a  Mecree'  within 
the  definition. 

Obzbt-J.  I  agree  in  the  view  expressed  by  My  Lord  the 
Chief  Joetice. 
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1908  ^  BEaouiah  C.  J.    The  result  is  that  this  case  will  be  sent  back 

radhTnath  to  tbe  Division  Benoh  which  made  this  reference  with  the  expres- 
SiNan      giQjj  Qf  ^^  Q^j.  opinion. 

Chandi  The  respondent  is  entitled  to  the  costs  of  this  reference. 


Chaban 

SiNOH. 


M.  N.  K. 


APPELLATE  CIVIL. 


1908 
April  22. 


FAZLUK  RAHIM  ABU  AHMUD 
f. 
MAHOMED  OBEDUL  AZIM  ABU  AHSAN.^ 


Mahomedan  Law — Wakf,  validity  qf ^Family  tettlement  in  perpetuity -^lUvsory 
yifttfor  eharitable  purpoeee, 

"A  wakfnama  to  be  valid  most  be  a  tabftantial  dedicatton  of  propezty  to 
a  religious  or  charitable  purpose." 

Where  it  appeared  from  the  wakfnama  itself  that  the  substantial  object  of 
it  was  not  to  devote  the  settled  property  to  charitable  or  religious  purposes,  but, 
in  effect,  to  give  the  property  in  substance  to  the  grantor's  family  practically  in 
perpetuity,  and  that  the  provisions  for  charitable  purposes  could  scarcely  be 
regarded  as  other  than  illusory  : — 

Seld,  that  the  instrument  did  not  create  a  valid  walef  according  to  Mabomedan 
law. 

Mahomed  Ahsanulla  Chowdhryv,  Amor  Chand  Kundu  (1),  Ahdul  Oqfmr  v. 
Nizamudin  (2),  Ahul  F<Ua  Mahomed  IshaJt  v.  Saeamaya  Dkur  Chowdhri  (9),  and 
Mujibitnnitta  v.  Ahdur  Bahim  (4),  referred  to. 

Appeal  by  the  defendants,  Fazlur  Eahim  Abu  Ahmud  and 
others. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiflf  to 
recover  possession  of  immoveable    properties   on  declaration  of 

*  Appeal  from  Original  Decree  No.  148  of  1899,  against  the  decree  of  Bipra 
Dass  Cbatterjee,  Subordinate  Judge  of  Murshidabad,  dated  Dec.  19,  1898v 

(1)  (1889)  I.  L.  R.  17  Calc.498;  L.  K.  17  I.  A.  28- 

(2)  (1892)  I.  L.  R.  17  Bom.  1 ;  L.  R.  19  I.  A.  170. 

(3)  (1894)  I.  L.  R.  22  Calc.  619 ;  L.  K.  22  I.  A.  76, 

(4)  (1900)  L  L.  R.  23  All.  233 ;  L.  R.  28  L  A.  15. 
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title  thereto.     The  allegation  of  the  plaintiff  was  that  his  father        i90d 
Hefazatulla  Chowdhry  died  on  the  19th  Baisak  1303  B.8.  (30th      p^^ 
April  1896),  leaving  him  surviving  the  plaintiff,  the  defendants,  i^ahtm  abu 
and  another  son  who  subsequently  died,  as  heirs ;  that  seven-ninths  v. 

of  the  properties  mentioned  in  Schedule  (Ka)  of  the  plaint  qbedvl^^iu 
Hefazatulla  obtained  as  one  of  the  heirs  of  his  father;  that  one-  abu  ahsan. 
fourth  share  of  the  properties  he  obtained  by  gift  from  his  mother, 
Bibi  XJmmat  Sofia,  and  the  remaining  one-fourth  share  he  obtained 
as  matwali  under  a  tDakfnama  of  his  brother,  dated  4th  Falguu 
126rt  B.8.  {16th  February  1860);  that  Hefazatulla  Chowdhry 
executed  a  wakfnama  with  regard  to  all  the  disputed  properties 
mentioned  in  the  plaint  on  the  3rd  Falgun  1286  B.S.  (14th 
February  1880),  whereby  he  himself  became  the  matwali  during 
his  lifetime  and  appointed  defendant  No.  6  (one  of  his  wives) 
matwali  after  his  death ;  that  on  the  death  of  Hefazatulla  Ohow- 
dhry  defendant  No.  6  took  possession  of  these  properties  as  matwali ; 
that  the  said  icakfnama  of  the  3rd  Falgun  1286  was  never  acted 
upon  and  was  not  legally  a  valid  document ;  that  the  plaintiff  as 
one  of  the  heirs  of  his  father  was  entitled  to  a  share  of  the  proper- 
ties mentioned  in  the  plaint,  and  hence  the  suit  for  possession  was 
brought  on  declaration  that  the  above-named  wakfnama  did  not 
create  any  valid  wakf.  The  plaintiff  also  prayed  that  the 
wakfnamas  of  the  said  Bibi  XJmmat  Sofia  and  Bibi  Kayemunnessa 
his  father's  sister,  under  which  his  father  obtained  certain  prop- 
erties as  matwali  to  be  also  not  valid  in  law. 

The  material  portions  of  the  wakfnatna  dated  3rd  Falgun  1286 
(14th  February  1880)  were  in  the  following  terms  :  — 

"I,  Chowdhory  Hefasatall*  of  Salaz,  district  Morthidabad,  by  ract 
IfuMalman,  by  occapation  semindar,  do  execute  this  wakfnama  to  the  following 
effect: — 

Whereas  human  body  is  perishable,  I,  of  my  own  free  will,  in  a  soond  state 
of  body  and  mind,  without  compulsion,  and  for  the  sake  of  spiritual  benefit  in  the 
next  world,  make  wait/',  according  to  the  prorisions  contained  in  the  several  paragraphs 
below,  of  the  rent-free  and  rent-paying  properties  obtained  under  wakfi,  created  by 
my  mother,  Bibi  XJmmat  Sofia,  and  paternal  aunt,  Bibi  Kayem-un-nessa,  and  under 
hiba  made  by  the  said  mother,  and  my  ancestral  and  self-acquired  properties 
situated  in  the  districts  of  Bajshahi,  Maldah,  Murshidabad,  Burdwan  and  Birbhuin 
and  which  are  in  my  rightful  possession.  I,  and  after  my  death,  my  heirs  and 
representativee,  shall  duly  remain  as  matwali  for  the  above  purpose  and  coritinue 
to  carry  out  for  ever  all  the  rules  and  provisions  contained  in  this  wahfnama.    We 
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1908  *^<^  o»  ^^  acoonnt  b«  abl«  to    act  contrary  to  the  laid  pretcribod   mlet  and 

provisions  :— 


liAmu^ABJJ  ■""    ^^  *^®  properties  belonging  to    my  aforesaid  mother,  she,    on  the  4th 

Ahmud       Falgnn  1268,  made  a  wak/oi  the  properties  which  are  sitoate  in  village  Salir  for 

t^.  the  (maintenance  of)  musjid  erected  by  Monshi  Hefazatnlla  and  Munshi  Eoayetolla, 

Obbdul  Azim  ^®<^®*8®^'  '^^  appointed  me   (as  matwali),  and  my  aforesaid  paternal  axmt  made 

Abu  Ahsan,   toakf,  on  the  14th   Sraban  1280,  of  her  own  properties  for  (maintenance  of)  the 

iutisjid  and  madrasa,  lying  on  the  bank  of  the  Eayemsagore  tank,  made  by  her 

within  the  said  village,  and  appointed  me  along  with  Herasatulla,  KenunatoUa, 

Mahiuddin  Hosain,  and  Shah  Abdolla  as  matwalis.     On  (paying)  the  Government 

revenues  and  collection   charges,  etc.,  for  both  the  said  wakf  estates,  and  defraying 

the  proportionate  amount  of  the  expenses  as  fixed  for  both  the  musjid  and  madrasa 

with  the  profits  and  issues,   I,  with  my  aforesaid  brothers,  am  entitled  to  and  in 

ijmali  possession  of  the  toakf  properties  iu  the  way  laid  down  in  my  mother's 

ifiahfnama  and  of  the  wakf  properties  created  by  my  said  paternal    aunt  as 

matwalis,  and  have  hitherto  been  carrying  out  all  the  provisions  made  by  the 

executants  of  those  wakfnamtu,  and  shall  continue  to  do  so.    After  my  death  the 

rules,  etc.,  relating  to  the  appointment  of  matwalis  laid  down  in  the  wakfnama,  shall 

take  effect  with  regard  to  those  properties  as  well  as  my  own  properties  which  I 

dedicate  as  wakf. 

2.  Out  of  the  interests  and  profits  that  may  remain  to  me  as  matwali,  after 
defraying  the  expenses  for  the  acts  provided  for  in  the  wak/namcu  of  my  aforesaid 
mother  and  paternal  aunt,  and  besides  that,  out  of  the  interests  and  profits  that  may 
remain  after  paying  the  sndder  and  mof nssil  revenue,  and  rents  and  collection 
charges,  etc.,  in  connection  with  the  estate  which  I  dedicate  as  waJcf,  a  sum  of 
Rs.  860  should  be  spent  annually  for  religious  and  pioi^  purposes,  viz,,  for  feeding 
wayfarers,  travellers,  f aqirs,  poor  men,  and  for  performing  Fateha  Doaz-Dakam, 
Fateha  Ta»-Da\am,  Eajab,  Momjan  Sarif,  Idh,  Bahridh,  Mohurrum,  Sobeharat, 
and  other  festivals. 

8.  Remaining  in  rightful  possession  of  the  waif  properties  as  matwali  during 
my  life,  and  defraying  the  expenses  for  feeding  wayfarers,  travellers,  faqirs,  and 
poor  men,  and  performing  the  Fateha  Doaz-Daham,  etc.,  in  the  way  stated  in 
paragraph  2, 1  shall  defray  my  personal  exp(  uses  and  the  maintenance  of  the  family 
and  other  expenses  from  the  surplus  of  the  income  of  this  property  which  I  dedicala 
as  wak/,  and  the  wakf  properties  of  my  mother  and  aunt. 

4.  After  my  death,  my  wife,  Bibi  Malihat-un-nessa,  shall  become  the 
matwali  of  this  waAr/ property  and  of  the  totfiir/' estate  created  by  my  mother  and 
aunt  aforesaid;  and  remaining  bound  by  the  terms  and  conditions  laid  down  in  the 
above  paragraphs  1  and  2,  she  shall  defray  the  prescribed  expenses,  and  out  of  the 
profits  that  may  remain  after  paying  the  Qovemment  revenues  and  the  collection 
charges  on  the  receipts  for  all  the  loa^-made  properties  and  the  costs  in  connec- 
tion with  suits  for  protecting  rights  and  interests,  and  realizing  arrears  of  rents 
and  other  expenses,  she,  the  said  Bibi,  shall  get  Rs.  150  per  month  as  pay  for 
performing  the  duties  of  the  matwali  from  the  surplus  of  the  profits. 

6.  The  surplus  of  the  profits  that  would  remain  after  defraying  the  aforesaid 
fixed  and  defined  expenses  fer  religious  and  charitable  purposes  and  paying  the 
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■alary  of  the  said  Blbi,  sball  be  received  by  my  three  cons  now  living,  vii.,  Faial  IQGS 

Sahim  Abu  Ahmad,  Fasal  Rahim  Abnl  Moitafa,  and  Zillar  Rahim  Ali  Ahmad,  and  v^-v^ 

two  daagbter.'*,  Fazilat-an-neeaa  Ummat  Zohraand  Zaherat-an-nesaa  Ummat  Rasul,  Fizlcb 
bom  of  the  womb  of  the  said  Bibi,  each  of  the  ions  getting  two- third  share,  and  Anicnu 
each  of  the  daaghters  the  remaining  one-third  share  according  to  the  Mahomedan  v. 

Law.    Besides  the  present  sons  and  daaghters,  if  any  other  sons  or  daaghters  be  bom  ^    ahomid 
of  my  loins  in  the  womb  of  my  said  wife,  then,  in  the  like  manner,  the  sons  shall  get    ^^^  Absav. 
two-thirds  and  the  daaghters  one-third  share  each.    On  their  death,  their  heirs  shall 
be  entitled  to  their  respective  shares  so  fixed,  according  to  the  thcutras,  and   the 
maiwali  shall  give  and  they  take  the  same. 

6.  After  the  dsath  of  the  said  Bibi,  her  sons,  bom  in  her  womb,  according  to 
seniority,  shall  be  appointed  to  the  said  post  of  matwali,  and  he  shall  perform  the 
dnties  in  connection  with  the  ioakf*  If,  after  the  death  of  the  said  Bibi,  her  only 
son  who  is  matwali  be  living,  then  the  monthly  pay  of  Rs.  160,  hereby  fixed  and 
receivable  by  her  for  performing  the  datiee  in  connection  with  the  wakf,  shall  be 
received  in  fall  by  him  alone;  bat  if  more  than  one  son  be  living,  the  matwali  son 
shall  get  a  half  of  that  amoant»  and  the  other  sons,  who  may  be  living,  shall  get 
the  other  half  in  eqnal  portions,  and  if  any  son  dies  leaving  son  or  sons,  snch  son  or 
sons  shall  get  the  share  of  his  or  their  father. 

7.  The  sons  born  in  the  womb  and  the  grandsons,  etc.,  of  the  said  Bibi  shall 
snccessively  be  the  matwalis  according  to  the  rales  laid  down  above,  and  they  shall 
daly  perform  the  duties  and  acts  described  above  in  connection  with  the  Towliat. 
In  case  of  def  anlt  of  sons,  grandsons,  etc.,  and  other  heirs  in  the  line  of  the  male 
descendants,  which  may  God  forbid,  my  second  wife's  son,  Mahomed  Obednl 
Azim  Aba  Ahsan,  and  after  his  death,  his  sons,  grandsons,  etc,  in  succession,  shall 
become  the  matwali  and  perform  the  duties  and  works  in  connection  with  the  wakf, 
and  out  of  the  pay  fixed  for  that  post  he  shall  get  Be.  75  only  per  month,  and  he 
shall  not,  besides  that,  get  any  profits  of  the  estate.  The  remainder  of  the  pay  and 
the  profits  shall  be  received  by  the  line  of  daaghters  of  the  sons  bom  in  the  womb 
of  my  wife,  the  siud  Bibi  matwali,  stated  in  paragraph  6,  and  on  their  death,  the 
sons  and  grandsons,  etc.,  of  those  daughters  shall  continue  to  receive  the  same, 
according  to  the  tharah, 

8.  In  default  of  male  issues,  »'.«.,  sons,  grandsons,  etc.,  in  the  line  of  the  male 
descendants  of  my  wife,  the  said  Bibi  matwali,  as  described  in  paragraph  4,  and 
Mahomed  Obedul  Azim  Abu  Ahsan,  the  son  by  my  second  wife,  and  his  sons, 
gprandsons,  etc.,  then  the  daughters'  sons,  grandsons,  etc.,  of  the  son  bom  in  the 
womb  of  the  said  Bibi,  and,  on  their  default,  the  sons,  grandsons,  etc.,  of  their 
daaghters  and  so  on,  who  may  be  senior  in  age,  as  stated  above,  shall  be  appointed 
to  the  post  of  matwali  of  the  Towliat,  and  shall  get  his  pay  at  the  rate  fixed  in 
paragraph  6.  The  remainder  of  his  pay  and  the  amount  of  profits  shall  be  divided 
amongst  the  other  heirs,  that  is,  the  same  shall  be  divided  amongst  the  class  of 
persons  described  in  paragraph  6. 

9.  In  default  of  the  male  issues,  ».«.,  the  sons,  grandsons,  etc.,  of  the  daaghters 
bom  in  the  womb  of  my  wife,  the  said  Bibi,  as  stated  in  paragraph  8,  the  duties  in 
connection  with  the  Towliat  shall  be  entrasted  to  the  daughters  and  daughters' 
daughters  who  may  be  living,  and  they  shall  continae  to  get  the  fixed  pay  in  the 
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1908  ^<^y  stated  above.     In  default  of  them  also  the  danghtera'  soot  and  gtandaona  of 

*^w^         their  male  iflsuea,  or  the  daughters  or  daughters'  daughters  who  may  be  living,  first 

^ImuABV  *^®  daughters'  sons  and  grandsons,  and  in  their  default,  then   daughtert  and 

Abmud       daughters'  daughters,  and  in  their  default  any  male  in  the  daughters'  line  of  my 

^*  second  wife's  son,  Mahomed  Obedul  Azim  Abu  Ahsan,  and  in  their  default,  their 

Obboitl  Aziw  ^®i°<^^  >^^^  ^  entitled  to  perform  the  duties  in  connection  with  the  said  Towliat. 

Abu  AhsjUT.  10.    If  none  of  my  sons  and  daughters  be  living  or  none  in  thto  line  be  living, 

then  any  male  descendants  of  my  nearest  kinsman  and  relative    who   will  b« 

competent  (akU)  and  well  qualified  (arshad)  shall  become  the  matwali  and  perform 

the  duties  of  the  Towliat     He  shall  get  half  of  the  pay  fixed  for  the  matwali,  and 

the  remainder  of  the  pay  and  the  whole  of  the  profits  of  the  estates  shall  be  expended 

for  the  madrasa,  dispensary,  charity,  and  other  pious  purposes. 

11.  The  matwalis  successively,  being  entitled  by  right  of  matwali  to  the 
properties  wakf-msde  and  remaining  liable  for  the  Government  revenue,  and  paying 
the  Oovemment  revenue  payable  for  the  properties,  and  getting  their  own  names 
registered  in  respect  of  the  rent-free  and  rent'paying  properties,  both  in  the  sadder 
and  mofussil,  and  remaining  in  enjoyment  and  possession  of  all  the  lands  with  all 
rights  and  appurtenances,  shall  continue  to  carry  out  the  above  terms  and  conditions. 
The  matwalis  shall,  when  necessary,  be  able  to  bring  suits  in  connection  with  those 
properties,  conduct  the  same,  file  answers  to  the  same,  and  make  amicable  settiements 
thereof.  None  of  the  matwalis  shaJ  ever  be  able  to  mortgage  these  wakf  prop- 
erties for  his  own  debts,  nor  shall  be  able  to  make  any  gift,  hiha,  sale  or  any 
other  kind  of  transfer  of  the  same  to  anybody,  and  these  toakf  estates  shall  not 
be  liable  to  be  mortgaged  or  attached  or  sold  by  auction  for  any  personal  debt* 
of  the  matwali;   if  they  do  so,  the  same  shall  be  null  and  void. 

12.  During  my  lifetime  I,  for  the  purpose  of  paying  the  Qovemment 
revenue,  and  for  managing  this  wakf  estate  with  advantage,  and  for  making 
improvements  in,  and  adding  to,  the  wakf  estate,  shall  be  able  to  grant  any  kind 
of  permanent  settlement,  or  to  deal  with  the  property  in  exchange  for  some  other 

property.  After  my  death  the  said  Bibi  or  any  descendants  of  her  belonging  to  the 
line  of  her  eldest  son,  who  may  be  the  matwali  for  the  time  being  of  the  toaJiif 
estate,  shall  also  have  the  same  power  according  to  the  rules  of  the  tharah, 

13.  If  none  in  the  said  family  of  the  sous  and  daughters  bom  in  the  womb 
of  my  said  Bibi,  and  in  the  families  of  the  sons  and  daughters  bom  of  the  loins  of 
my  second  wife's  son,  and,  lastly,  none  of  my  nearest  kinsmen  and  relatives  shall 
remain  alive,  which  may  Qod  forbid,  the  Oovemment  shall  take  chaige  of  the 
whole  estate  connected  with  the  wakf,  and  appoint  a  fit  person  to  the  post  of 
matwali  for  managing  the  duti^  of  the  same.  He  shall  get  a  pay  of  Rs.  76  only 
per  month,  for  performing  the  said  duties,  and  the  rest  of  the  pay  and  the  whole  of 
the  income  of  the  estate  connected  with  the  heirs  shall  be  expended  for  the 
madrasa,  dispensary,  and  other  pious  purposes,  as  described  in  paragraph  2. 

14.  I  have  hereby  provided  that,  under  the  conditions  laid  down  in  paragraph 
8,  I  shall  remain  matwali  of  the  properties  connected  with  the  waiif  during  my 
lifetime ;  but  if  I  go  on  pilgrimage  or  if  I  become  ill,  I  shall  be  able  to  nominate 
and  appoint  any  person  I  like  as  manager  to  perform  and  carry  on  the  dutiee  in 
connection  with  the  wakf  estate ;  but  if  such  person  proves  incompetent,  I  shall  be 
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ftble  to  difmiM  him  and  appoint  another  lit  penon  in  his  place/  and  tb«  futar«         i^^ 

matwalifl  also  shall  have  the  same  power.''  v^-v^ 

Fazlur 

The  defence  was  that  the  wakfnamas  mentioned  above  were   Rahik  abu 

valid  doooments,  and  that  the  plaintifb  oould  not  recover  posses*      ^^^^^ 

•ion  of  the  properties  in  dispute.  Mahomid 

'^     ^  ^  ObbdulAcxx 

The  Court  of  first  instance  held  that  the  plaintiff  could  not  get  ^^  Ahsik. 
any  relief  with  regard  to  the  wakfnamas  executed  by  Bibi  TJmmat 
Sofia  and  Bibi  Eayemunnessa,  but  having  held  that  the  toakfnama 
executed  by  Hefaaatulla,  dated  the  14th  February  1880,  was  not 
a  valid  document,  decreed  the  plaintiff^s  suit  in  part. 

Against  this  decision  the  defendants  appealed  to  the  High 
Court;  and  thereupon  the  respondent,  Mahomed  Obedul  Azim« 
also  filed  a  cross-objection  under  s.  561  of  the  Code  of  Civil 
Procedure. 

Mouhi  Mahomed  Tuwof  {Moulvi  Z.  It,  Zahid  with  him)  for 
the  appellants.  The  rule  laid  down  by  the  Privy  Council  in 
regard  to  the  invalidity  of  a  wakfy  where  a  major  portion  of 
the  profit  is  not  devoted  to  pure  charity,  must  be  confined  to  the 
case  of  a  creditor.  No  general  rule  governing  all  cases  was  intend- 
ed to  be  laid  down,  because  the  application  of  the  major  portion 
to  charity  is  not  by  the  Mahomedan  Law  the  only  test :  by  that 
law  that  condition  is  no  test  at  all ;  but  the  case  law  lays  it 
down  as  a  test  and  we  must  submit  to  the  authority,  but  confine 
it  to  the  particular  case.  That  the  view  taken  by  the  Privy 
Council  is  not  the  governing  rule  is  clear,  because,  even  assum- 
ing all  conformity  to  the  requirements  laid  down  by  the  Privy 
Council,  if  the  eraA; Amaker  becomes  a  heretic,  his  wakf  becomes 
a  nullity.  The  Privy  Council  must  therefcMre  be  taken  to  have 
laid  down  that  all  beyond  the  creditor's  case  must  be  governed  by 
Mihomedan  Law,  by  which  the  theory  of  aawab  or  future  merit 
is  the  fundamental  and  governing  principle  to  be  applied  in  all 
oases.  The  Privy  Council  must  be  taken  to  have  only  laid 
down  that  the  wakf  was  voidable  at  the  instance  of  the  creditors, 
and  not  that  it  was  absolutely  void. 

In  the  case  of  an  heir  seeking  to  set  aside  his  father's  act, 
a  different  principle  is  involved,  viz.,  that  of  religious  merit :  the 
creditor  may  not  care  for  it,  but  the. heir  id  bound  to  observe 
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1908       the  principle  along  with  the  other  principles  of  Mahomedan  Law 
J^^^^      in  regard  to  a  icakf. 
rahihAbv         In  the  case  of  an  heir,  which  is  not  directly  decided  and 

^^  therefore  not  directly  governed  by  the  Privy  Council  decision, 
n^^^vLAz\u  I  *™L  ftt  liberty  to  show  the  real  principle  which  governs  the 
AbuAhban.  subject. 

The  law  laid  down  by  the  Privy  Council  does  not  strike  at 
the  root  of  a  teak/;  its  existence  depends  on  the  theory  of  aatcah 
or  religious  merit.  The  test  in  case  of  icakf  is  the  principle  of 
sawab  and  not  the  principle  of  gift.  Analogies  from  the  latter 
could  not  be  borrowed  to  control  a  ivakf,  A  gift  is  a  (i)  transfer 
without  consideration;  (ii)  in  favour  of  a  person.  The  donee  in 
case  of  a  gift  takes  absolutely,  and  no  trust  by  any  means  could 
be  created  by  means  of  gift.  But  a  tcakf  is  (i)  a  transfer  for 
consideration,  that  being  a  promise  of  Gbd  in  regard  to  aawab  or 
religious  merit  hereafter;  (ii)  it  is  a  transfer  in  favour  of  Qod 
Who  holds  the  property  for  the  purposes  enjoined  by  the  deed,  if 
such  purposes  are  calculated  to  bring  aatoab  according  to 
Mahomedan  Law.  If  the  wakf  involves  sawab  as  understood  by 
the  Mahomedan  Law,  then  Qod  will  hold  the  property  for  the 
purposes  laid  down.  If  there  is  no  «atrai  initially,  there  is  no 
iraAe/i  ^^^^  if  the  major  portion  of  the  profit  is  devoted  to  charity  : 
if  there  is  sawab^  even  when  no  portion  is  devoted  to  charity  as 
understood  in  England,  the  wakf  is  good :  if  there  is  sawab  initially, 
but  it  fails  afterwards  owing  to  heresy,  the  wakf  fails. 

Wakf  is  an  institution  to  reach  sawab  to  the  owner  by  rules 
recognised  by  Mahomedan  Law  and  by  such  rules,  sawab  is 
attained  by  the  prayers  of  the  rich  as  well  as  the  poor,  strangers 
as  well  as  relations. 

In  order  to  make  a  wakf  void,  the  vital  or  essential  condition 
must  be  wanting,  and  that  condition  is  sawab  or  what  contributes 
to  it.  If  a  condition  affects  a  non-vital  part,  the  breach  of  that 
condition  does  not  render  the  wakf  void.  The  test  of  the  Privy 
Council  rulings  does  not  relate  to  the  essence  or  vitality  of  the 
wakfy  and  therefore  the  absence  of  that  condition  might  make  it 
voidable,  but  not  void.  As  to  what  is  a  nuUity  according  to 
Mahomedan  Law,  see  Mahomed  Yusoof 's  Tagore  Law  Lectures 
for  the  year  1892,  Volume  III,  pages  9, 10,  13. 
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The  heir  is  not  in  a  position  to  avoid  his  father's  u?aA/ by.       1908 
reason  of  the  defect  in  the  toakf  being  of  the  nature  laid  down      p^[^b 
by  the  Privy   Oounoil.    Assuming  the  Bawib  exists  in  spite  of  ^^him  abct 
the  breach  of  this  test  (and  may  exist  even   when  this  test  is         v. 
f  siUy  complied  with),  the  son  who  derives  his  title  through  his  Obbdcl  azim 
father  cannot  be  heard  to  say  that  his  father  should  be  deprived  of  ^^^  AHiAw. 
sawab.    The  son  had  no  claim  on  his  father's  property  during  the 
latter's  lifetime.     In  the  present  case  the  plaintiff  consented  to 
his  father's  disposition  for  consideration ;  and  he  led  his  father 
to  believe  that  he  would  not  question  his  acts  after  his  death. 
The  son  is  heir  only  to  such  of  the  property  as  the  father  leaves 
undisposed  of.      Here  there  was    complete  disposal    according 
to  Mahomedan  Law,  and  for  more  than  12  years  there  was 
adverse  possession  in  God. 

Moulvi  Serajul  Islam  {MouM  Abdul  Jawad  with  him)  for  the 
respondents.  It  has  already  been  settled  by  a  series  of  decisions 
that  for  the  validity  of  a  wakfj  there  must  be  a  substantial 
dedication  of  the  corpus  of  the  property  endowed  to  religious 
and  charitable  purposes.  It  is  not  competent  to  a  Mahomedan 
to  make  a  valid  wakf  by  merely  using  certain  expressions  as  a 
cover  or  veil  for  some  ulterior  object  other  than  religious  and 
charitable :  see  the  cases  of  Mahomed  Ahsanulla  v.  Amar  Chand 
Kundu{l)y  Mujibunnissav.  Abdur  Bahim{2)^BJid  Abdul  Oafur  y. 
ISitamudin  (3). 

Whatever  may  have  been  the  opinion  of  the  old  Maho- 
medan jurists  on  the  subject,  it  is  now  settled  beyond  all  con- 
troversy diat  a  pure  settlement  on  children  by  a  Mahomedan 
is  not  recognised-  by  our  Courts  of  Justice  as  valid  dedication : 
see  the  case  of  Bikani  Mia  v.  Shuk  Lai  Podd^r{4:)  approved  by 
the  Privy  Council  in  the  case  of  Abul  Fata  Mahomed  lahak  v. 
Hasamaya  Dhur  Chowdhr%{S). 

The  contention  that  such  dedications  are  voidable  only  at 
the  instance  of  the  creditors  is  not  sound.  The  transaction 
evidenced  by  the  so-called  wakfnama  being  void  ab  initio^  it  can 

(1)  (1889)  I.  L.  B.  17  Calc.  498  i  (8)  (1892)  I.  L.  B  17  Bom.  1; 

L.  R.  17  I.  A.  28.  L.  B.  19  L  A.  170. 

(2)  (1900)  I.  L.  B.  28  AIL  288 ;  (4)  (1892)  I.  L.  B.  20  Calc.  118. 

L.  B.  28  I.  A.  16. 

(S)  (1894)  I.  L  B.  22  Calt.  619;  L.  B.22  L  A.  76. 
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1903       .be   questioned  by   the  creditors  as  well  as  by  the  heirs  of  the 

Pazlto     donor:   see  the    case   of     Mvjibunnissa  v.  Ahdur    Rahim[l)  and 

Rahim  Abu  aigo  the  unreported  decisions  in  appeals   from  original  decrees 

"?.^^      Nos.  216  of  1898  and  26  of  1899.    In  the  unreported  decisions  it 

Ob^dula^ik^^  also  held  that  a  son  is  not  estopped  from  disputing  the 

Abu  AH8AW.  validity  of  the  wakf  created  by  his  lather  or  other  ancestor. 

The  Privy  Council  in  dealing  with  the  case  of  Abul  MUa 
Mahomed  Ishak  v.  Bmamaya  Dhur  Chou>dhr%{^)  does  not  rest 
their  decision  on  any  consideration  of  the  question  that  the 
objectors  to  the  wakfnama  were  creditors. 

As  to  the  point  of  limitation,  the  cause  of  action  to  the  plain- 
tiff accrued  after  the  death  of  the  donor.  The  plaintiff  had  no 
right  to  maintain  a  suit  for  the  declaration  of  the  invalidity  oi 
the  document  during  the  lifetime  of  his  father. 

The  so-called  deed  of  endowment  being  a  nullity,  it  was 
not  necessary  for  the  plaintiff  to  bring  a  suit  to  have  it  set 
aside.  Article  91  of  the  Indian  Limitation  Act  has  no  applica- 
tion to  the  case. 

Moulvi  Mahomed  Yusoofm  reply. 

Maoxjuot  C.  J*  This  is  a  suit  the  object  of  whidi  is  to  have 
certain  wakfnamae^  which  are  mentioned  in  the  plaint,  declared  to 
be  invalid  as  against  the  present  plaintiff  and  to  recover  posses- 
sion of  his  share  of  the  property  comprised  therein.  I  will  first 
deal  with  the  wakfnama  executed  by  the  plaintiff's  father,  and 
dated  the  14th  of  February  1880.  A  minor  question  has  been 
raised  on  cross-objection  as  to  the  validity  of  a  toakf  deed  dated 
the  15th  of  February  1860,  which  was  created  by  the  mother  of 
the  plaintiff's  father.     I  will  deal  with  that  later  on. 

The  wakfnama  which  it  is  now  sought  to  set  aside  is,  as  I 
have  stated,  dated  the  14th  February  1880,  and  the  grantor,  the 
father  of  the  present  plaintiff,  died  on  the  30th  of  April  1896, 
leaving  a  widow  Mid  several  sons  and  daughters,  some  of  whom 
are  the  present  appellants. 

The  suit  was  instituted  on  the  30th  of  July  1897,  and  the 
Subordinate  Judge  of    Murshidabad    on  the   19th  of  December 

(1)  (1900)  I.  L.  R.  23  AU.  288  ;  L.  R.  28  I.  A.  16. 

(2)  (1894)  I.  L.  B.  22  Calc.  619;  L.  R.  22  I.  A.  76. 


Digitized  by 


Google 


VOL.  XX  X]  CALCUTTA  SERIES.  676 

1898  held  that  the  wakfnama  of  the  14th  of  February  1880  was        1908 
invalid  as  against  the  present  plaintiff    as  one  of  the  heirs  of  the      p^^ 
grantor.   Under  the  deed  itself,  the  present  plaintiff  is  excluded  ^^^^^  Abit 

A  IT  WfTT^ 

from  any  benefit  in  the  property  settled,  and  he  is  gravely  inter-         «. 
ested  in  the  question  of  the  validity  of  the  toakf^  because,  if  the  obm^ul'aSk 
4eed  be  not  valid  as  against  him,  he,  as  one  of  the  heirs  of  his  ^^^  ahbav. 
father,  would  be  entitled  to  a  share  of  his  father's  property.  Maolbait 

Two  or  three  points  have  been  suggested,  rather  than  argued, 
by  the  appellants  against  the  view  of  the  Court  below,  but  prao- 
tioally  there  are  only  two  which  necessitate  any  real  considera- 
tion. The  first  is  a  question  of  limitation,  and  the  second  and 
the  main  one  is  whether  the  deed  in  question  is  a  good  and  valid 
toakfnama.  The  minor  points,  which  were  not  pressed  upon  us 
were,  firsts  that  the  plaintiff  as  heir  could  not  challenge  the  validity, 
of  the  wakf  deed,  and,  secondly ^  that  he  is  estopped  from  raising  the 
present  question.  In  my  opinion  the  plaintiff  as  heir  is  entitled  to 
challenge  the  validity  of  the  udkfnamay  nor,  on  the  facts,  do  I  see 
how  any  question  of  estoppel  arises  as  against  him. 

The  question  of  limitation  is  not,  I  think,  a  very  difficult  one. 
It  is  contended  for  the  appellant  that  the  case  falls  within  article 
91  of  the  Second  Schedule  to  the  Limitation  Act.  I  will  assume 
that  it  does.  But  on  that  assumption  I  do  not  see  how  the 
present  suit  is  barred.  Under  that  article, ''  to  cancel  or  set  aside 
an  instrument  not  otherwise  provided  for, "  the  period  of  limi. 
tation  is  three  years  from  the  time,  when  the  facts  entitling  the 
plaintiff  to  have  the  instrument  cancelled  or  set  aside  became 
known  to  him.  "  The  father  died  on  the  30th  April  1896,  and 
the  present  suit  was  instituted  on  the  30th  of  July  1897,  and 
tmtil  the  death  of  the  father,  the  son,  as  one  of  his  heirs,  had  no 
interest  in  the  property  settled  by  the  traAj/mw?ia,  nor  any  right 
to  have  it  cancelled  or  set  aside.  His  title  as  heir  did  not  acaroe 
tmtil  the  death  of  his  father,  which  was  roughly  abont  a  year 
before  the  institution  of  the  suit.  I  therefore  cannot  see  how 
article  91  bars  this  suit. 

I  now  pass  to  the  consideration  of  the  question  of  whether  or 
not  the  icakfnama  in  dispute  is  a  good  and  valid  deed. 

A  series  of  decisions,  not  only  by  the  Courts  of  this  country 
but  by  the  Privy  Council,  has  settled  the  law  relating  to  the 
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1908       question   of  the  validity  or  invalidity  of  deeds  of  this  desoription. 
Pazlub     ^  ^^^y  propose  to  refer  to  four  cases— all  decisions  of  the  Priyy 

Rahim  Abu  Qounoil.    It  has  been  seriously  and  earnestly  contended  before 
Ahicctd 
V.  US,  on  behalf  of  the  appellant,  that  the  view  adopted  by  the 

Obbdcl  A21M  Judicial  Committee  of  the  Privy  Council  in  these  cases    is   quite 
Abu  AHSAy.  ^fj  variance  with  the  Mahomedan    Law    and.  Mahomedan  senti- 

Maclbak    ment  in  this  country.     Whether  that  be  so   or  not  is  a  matter 

c  J  •    • 

which  it  is  not  competent  for  us  to  discuss.     The  decisions  of 

the  Judicial  Committee  are  binding  upon  us,  and  aU  we   can  do 
is  loyally  to  accept  and  follow  them  if  they  are  in  point. 

In  the  case  of  Mahomed  AhsanuUa  Chowdhry  v.  Amar  Chand 
Kundu{\)  the  law  is  thus  laid  down:  ^^ Although  the  making 
provifeion  for  the  grantor's  family  out  of  property  dedicated  to 
religious  or  charitable  purposes  may  be  consistent  with  the 
property  being  constituted  wakf^  yet  in  order  to  rendor  it  wakf 
the  property  must  have  been  substantially,  and  not  merely  colour- 
ably,  dedicated  to  such  purposes."  The  same  view  was  again 
held  in  a  later  case  of  Abdul  Oafur  v  Nimmudini^)^  in  which  it 
was  held  ^Hhat  a  toakfnama  to  be  valid  must  be  a  substan- 
tial dedication  of  property  to  a  religious  or  charitable  purpose 
at  some  time  or  other."  Again,  after  a  long  discussion  and  a 
careful  review  of  the  authorities,  the  same  tribunal  held  the 
same  view  in  the  case  of  Ahul  Fata  JUahomed  lahak  v.  Hasamaya 
Lhur  Chowdhri{^)j  and  very  recently  the  Judicial  Committee 
in  the  case  of  Mujihunnista  v.  Ahdur  Rahim{i)  summarised  the 
law  by  saying :  "  Their  Lordships  have,  however,  considered  the 
question  whether,  even  assuming  it  to  have  been  registered,  the 
deed  is  according  to  its  terms  a  valid  deed  of  tcakf.  It  will  be 
BO,  if  the  effect  of  the  deed  is  to  give  the  property  in  substance 
to  charitable  uses.  It  will  not  be  so,  if  the  effect  is  to  give  the 
property  in  substance  to  the  testator's  family."  (I  think  the 
word  ** testator's  "  must  be  a  slip  for  "grantor's.") 

In  this  state  of  the  law,  we  must  ascertain  from  the  doou« 
ment  itself,  whether  the  effect  of  the  deed  is  to  give  the  property 

(1)  (1889)  I.  L.  E.  17  Calc.  498 ;       (8)  (1894)  I.  L.  R.  22  Calc  619 ; 

L.  R.  17  L  A.  28.  L.  R.  22  I.  A.  70. 

(2)  (1892)  I.  L.  R.  17  Bom.  1 ;        (4)  (1900)  I.  L.  R.  28  All.  283 ; 

L.  R.  19  L  A.  170.  L.  B.  28  L  A.  16. 
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in  Bubetanoe  to  charitable  uses  or  in  substance  to  the  grantor's       igos 

^'  Fazlitr 

Rahiv  Abu 

Before  I  deal  with  tho  construction  of  the  deod,  I  may  refer  ^^^^^ 
in  passinff  to  a  verv  frank  admission  made  in  the  evidence  of  MAHoafBD 
one  o±  the  principal  witnesses  for  the  defendant?,  which  is  to  be  abu  ahsan. 
found  at  pages  100  and  101  of  the  paper  book,  as  to  what  the  macIbaw 
objects  of  the  deed  were.  He  says  very  frankly:  "As  regards  ^"^• 
the  object  of  his  creating  the  ivakf,  I  cannot  say  what  was  the 
innermost  motive  of  the  Chowdhmy  Shaheb  "  (that  is,  the  plain- 
tiff's father)  ;  **  but  I  understand  that  his  object  was  that,  instead 
of  the  properties  being  subdivided  amongst  the  heirs,  they  may 
remain  joint,  and  that  some  may  remain  in  the  hands  of  his 
wife,  the  matwali,  and  that  the  provisions  of  the  ival'fnama 
may  be  carried  out.  It  was  also  his  object  that  the  properties 
may  never  be  done  away  with  on  being  sold  at  auction  for  the 
satisfaction  of  any  one's  debts."  And  latei;  on  at  page  101,  be 
says:  *"  One  person  is  being  defrauded;  one  person  of  one  party 
?3  being  kept  excluded.  Such  appears  to  be  the  case  from  the 
wakfnama.^^  Pausing  therefore  a  moment,  it  is  reasonably  clear 
that  the  person  so  excluded  is  the  plaintiff,  who  takes  no  interest 
under  the  deed,  though,  as  one  of  the  heirs  of  the  grantor,  he 
would  be  entitled  to  a  share  in  the  settled  property,  "  But 
he  (the  grantor)  said  to  me  to  this  effect :  Obedul  Azim  (thah 
is,  the  plaintiff)  has  got  the  properties  of  his  mother.  I  have 
laboured  much  and  expended  much  money  on  account  of  the  said 
property.  I  have  three  sous  and  two  daughters  by  my  this  wife. 
If  those  properties  be  divided,  they  shall  not  have  any  means  to 
maintain  themselves.  Consequently,  according  to  the  terms  of 
the  ivakjnama^  his  wife's  sons  and  daughters  shall  get."  I 
merely  refer  to  this  evidence  as  showing  that,  in  the  view  of  this 
witness,  the  object  was  certainly  not  charitable  purposes.  But 
I  rely  upon  the  terms  of  the  deed  itself ;  and  look>ng  at  the 
deed,  it  is  almost  impossible  to  say  that  the  substantial  objeet 
of  this  deed  was  to  devote  the  settled  property  to  charitable  pur- 
poses. No  doubt  a  small  annual  sum  of  360  rupees— 30  rupees 
a  month,  out  of  a  total  annual  income  of  about  eight  thousand 
rupees — is  devoted  to  pious  purposes,  and  this,  we  are  told> 
is  about  the  £ura  which  a  Mahomedan  gentleman  in  tho  position 
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1908        of  the  grantor   would,    without  any    wak/nanm,  devote  to  such 
Fazlub      purposes.      No  doubt,   in   the    recitals  of  the  deed  there  is  a 

Rahim  Abu  statement  that  "for  the   sake  of    spiritual  benefit,"  the  grantor 

V.  makes  the  deed  of  toakf,  and  the  provisions  of  the  deed  are  to  be 

Obbdul'az^m  "  ^^^  ever."     If  we  look  at  the  provisions  of  clause  3,  we  find  that 

Abu  AH8AN.  « ^-j^Q  grantor  was  to  remain  in  possession  of  the  iffakf  properties 
Maclban  as  matwali  during  his  life,'  and  under  clause  4,  the  widow  is  to 
have  150  rupees  a  month  as  matwali  for  dispensing  a  monthly 
charitable  sum  of  30  rupees  only.  The  surplus  profits  are  devoted 
to  the  family  practically  in  perpetuity.  Under  clause  10,  on 
failure  of  the  direct  line  of  descendants,  the  male  descendant 
of  the  grantor's  nearest  kinsman  and  relative  is  to  be  matwali, 
and  on  that  contingency,  as  under  clause  13,  there  is  an  ultimate 
gift  for  charitable  purposes.  But  having  regard  to  the  previous 
limitation  and  gifts  imder  the  deed,  the  provisions  for  charitable 
purposes  can  scarcely  be  regarded  as  other  than  illusory ;  see  the 
case  of  Abul  Fata  Mahonied  Ishak  v.  Basanuiya  Dhur  Chotodhri{l). 
Under  clause  11  **none  of  the  matwalis  shall  ever  be  able  to 
mortgage  those  tcakf  properties  for  his  own  debts,  nor  shall  be 
able  to  make  any  gift,  hibay  sale  or  any  other  kind  of  transfer  of 
the  same  to  any  body,  and  these  toakj  estates  shall  not  be  lial>le 
to  be  mortgaged  or  attached  or  sold  by  auction  for  any  personal 
debts  of  the  matwali."  Clause  12  gives  power  to  grant  perma- 
nent settlements  of  the  property.  Looking"  at  the  deed  as  a 
whole,  I  think  there  can  be  ^no  reasonable  doubt,  but  that,  to 
quote  the  language  of  the  Judicial  Committee,  "  the  effect  of  the 
deed  is  to  give  the  property  not  in  substance  to  charitable  uses, 
but  in  substance  to  the  grantor's  family,"  and  that  upon  this  point 
the  Court  below  was  right. 

As  regards  the  cross-objection,  I  have  felt  some  doubt  as  to 
whether  it  is  open  to  the  plaintiff,  as  one  of  the  heirs  of  his 
father,  who  did  not  dispute  the  wakfnania  created  by  his  mother, 
to  maintain  the  present  suit,  but  it  is  unnecessary  to  decide  this, 
for,  looking  at  this  deed  of  wakfnama  (see  p.  114  of  the  Paper 
Book)  as  a  whole,  I  am  not  disposed  to  say  that  on  the  whole 
the  view  taken  by  the  Court  below  as  to  the  nature  of  the  deed 
is  erroneous.  The  amount  involved  is  very  small,  and  this  oross« 
objection  has  not  been  very  seriously  urged  before  us. 

(1)  (1894)  I.  L.  R.  22  Calc.  619;  L.  R.  22  I.  A.  76. 
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The  result  is  that  the  appeal  and  the  croas-objeotion  are  both       1903 
dismiseed  with  proportionate  costs. 

Gbzdt  J.    I  concur, 
s.  c.  o. 

Appeal  and  G^oss-objeciion  dismissed. 


Fazlub 

Rahim  Abv 

Ahmud 

V, 

Mahomed 
ObbdolAziv 
Abv  Ahsav. 


APPELLATE    CIVIL. 


.    SUNDER  KOER 
r. 
CHANDISHWAR  PEOSAD  SINOH.* 

Leave  to  appeal  to  Privy  ConncU^ Letters  Patent,  1866,  ol.  $9—"  Order  made  on 
appeal"— Amendment  of  decree,  applietUUm  fct—Ciml  Procedure  Code 
(Act  XIV  of  1882)  89,  206,  695  and  696. 

An  order  passctl  by  the  High  Conrf;  rejecting  an  application  nnder  s.  206 
of  the  Civil  Procedure  Code  to  amend  a  certain  decree  of  the  Court,  is  not  an 
order  **  made  on  appeal,''  and  is  therefore  not  appealable  to  His  Majesty  in  Council. 

Soudam^nee  Doeeee  v.  Maharaj  Bkeraj  Mahatab  Chand  BmhadoorflJ  and 
Rajah  Enaet  Soteein  v.  Sanee  Rowehun  Jahanf2J  referred  to. 

Application  by  Rani  Sunder  Koer  for  leave  to  appeal  to  His 
Majesty  in  Council. 

The  facts  of  the  case  are  as  follows  : — 

A  consent  decree  was  passed  by  the  High  Court,  on  appeal,  in 
favour  of  the  opposite  party,  Chandiehwar  Prosad  Narayan  Singh, 
on  the  12th  September  1884  in  a  suit  originally  brought  by  him 
against  his  brother,  Raja  Rameshwar  Prosad  Narayan  Singh,  in 
the  Court  of  the  Subordinate  Judge  of  Gaya.  Subsequently  on  the 
death  of  Raja  Rameshwar  Prosad  Narayan  Singh,  his  widow  Rani 
Sunder  Koer,  made  an  application  to  the  High  Court  to  amend 

*  Application  for  leave  to  appeal  to  His  Majesty  in  Conncil,  No.  8   of  1908. 
(1)  (1866)  6  W.  R.  (Misc.  R.)  102.  (2)  (1868)  10  W.  R.  (P.  B.)  1. 
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SaNDBB 

KOBB 

V, 

Chawd- 

ISUWAB 

Pbosad 
Singh. 


the  said  deore©,  under  s.  20S  of  the  Civfl.  Procedure  Code,  so  as  to 
bring  it  in  conformity  with  the  judgment.  Thereupon  a  Rule 
was  issued  upon  Chandishwar  Prosad  Narayan  Singh  to  show 
cause  why  the  application  should  not  be  granted.  The  Rule  was 
heard  in  due  course  and  ultimately  discharged.  Against  that 
order  the  present  application  for  leave  to  appeal  to  His  Majesty 
in  Council  was  made. 

Mr.  Hilly  Dr.  Bash  Behary  Ohoae^  Babu  Karuna  Smdhu 
MooherjeBy  and  Bahu  Satis  Chunder  Ohose  for  the  petitioner. 
The  question  is  whether  the  order,  against  which  leave  to  appeal 
to  His  Majesty  in  Council  is  asked  for,  is  an  order  mad©  on  appeal 
by  a  High  Court  within  the  meaning  of  section  595  of  the  Civil 
Procedure  Code.  The  wor<ls  "  order  made  on  appeal "  ought  to 
receive  a  Hberal  construction.  They  mean  orders  passed  in  the 
exercise  of  appellate  jurisdiction.  The  case  of  Girdharee  Singh  v. 
Hurdoy  Narain  Sahoo(\)  lends  support  to  our  contention. 

Mr.  O'Kinealyj  Babu  Qolap  Chunder  Sarkar^  Babu  Uuiakali 
Mooherjee^  Babu  Saligram  Singhj  and  BabuSurendra  Nath  Boy  for 
the  opposite  party.  Jt  is  not  an  order  "made  on  appeal."  The 
words  "  order  made  on  appeal "  cannot  mean  any  order  passed  in 
the  exercise  of  appellate  jurisdiction:  see  Rajah  Enact M^ossem  v. 
Banee  Rowshun  Jahan{2)  and  Soudamonee  Dossee  v.  MaharaJ 
Dheraj  Mahatab  Chand  Bahadoor{3), 

Dr.  Bash  Behary  Ohose  in  reply. 

Maolbav  C.J. — As  I  was  a  party  to  the  order  against  which 
it  is  desired  to  appeal  to  His  Majesty  in  Council,  I  should  have 
been  glad  if  I  could  have  seen  my  way  to  accede  to  the  present 
application.  But,  looking  to  the  terms  of  clause  39  of  the  Court's 
Chsirter,  coupled  with  sections  595  and  596  of  the  Code  of  Civil 
Procedure,  I  do  not  think  it  is  open  to  us  to  grant  a  certificate. 
The  order  against  which  it  is  sought  to  appeal  was  an  order  made 
upon  an  appKcation  under  section  206  of  the  Code  of  Civil  Proce- 
dure to  amend  the  decree  in  the  suit  dated  the  12th  of  September 
1884,  so  as  to  bring  it  into  conformity  with  the  judgment ;  and 

(1)  (1^74,)  21  W.  R.  263,  264.  (2)  (1868)  10  W.  B.  (P.  B.)  1. 

(3)  (1866)  6  W.  R.  (MUc.  R.)  102. 
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this  Court  held  that  the  decree,  whioh  was  a  consent  decree,  as 
drawn  up  accurately  represented  the  views  and  intentions  of  the 
compromising  parties*    That  being  the  nature  of  the  application 
and  of  the   order,  we  have  to  consider  whether  it  was  a  final 
decree — the  term  ** decree"  includes   "  order"— passed  on  appeal 
by  a  High  Court  or  any  other  Court  of  final  appellate  jurisdiction. 
Under  clause  39  of  the  Letters  Patent  of  1865  an  appeal  to  the 
Privy  Council  lies  in  any  matter,  "not  being  of  criminal  jurisdic- 
tion, from  any  final  judgment,  decree,  or  order  of  the  said  High 
Court  of  Judicature  at  Fort  William  in  Bengal  made  on  appeal.*' 
The  question  is  whether  the  order  in  question  is  an  order  made 
or  passed  on  appeal.    The  point  is  not  free  from  judicial  authority. 
It  was  decided  by  a  Full  Bench  of  this  Court,  so  far  back  as  the 
11th  of  September  1866,  in  the  case  of   Soudamonee   Doasee  v. 
Maharaj Dheraj  Mahalab  Chand  Bahadoor{l)y  that  an  order  rejecting 
an  application  to  review  a  judgment  passed  on  appeal  is  not  an 
order  made  on  appeal  from  which  an  appeal  lies  to  the  Privy 
Council  under  section  39  of  the  Charter  of  the  High  Court.   There 
is  a  substantial  analogy  in  principle  between  that  case  and  the 
present.    The   same  view  was  practically  held  in  another  Full 
Bench  case  oiJRnJah  Enaet  Ho%mn  v.  Ranee  Rowshun  Jahan{2),  in 
which  it  W6W  held  that  an  order  made  by  the  High  Court  on  an 
application  to  review  its  judgment  in  a  case  of  appeal  to  the 
Privy  Council  previously  heard  is  not  an  order  made  on  appeal 
within  the  terms  of  clause  39  of  the  Court's  Charter,  so  as  to  enable 
the  Court  to  admit  an  appeal  against  such  order  to  His  Majesty 
in  Council.    In  that  case  Sir  Barnes  Peacock  drew  attention 
to    the    language    used    in   the  Charter— which  is  practically 
identical  with  that  in    section  595   of  the  Code — and    to  the 
difference  between  the  words  "  made  or  passed  on  appeal"  and 
*'made  in  the  exercise  of  its  appellate  jurisdiction."  In  section 
595  of    the  Code   the  language  used  is  ^^ passed  on    appeal" 
and  not  "  passed  in  the  exercise  of  its  appellate  jurisdiction/' 
We  have  been  referred  to  a  judgment  of  this  Court  of  the 
12th  February  1874  in  the  case  of  Oirdharee   Singh  v.   Eurd)y 
Naraln   Sahoo{S),  in  which  it  was  held  that  "orders  made  by  the 

(1)  (1866)  6  W.  R.  (Misc.  R.)  102.  (2)  (1868)  10  W.  R.  (P.  B.)  1. 

(8j  (18T4)21  W.E.263. 
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High  Court  under  section  15  of  the  High  Court's  Act  are  subject 
to  an  appeal  to  His  Majesty  in  Council."  But,  as  Sir  Bichard 
Couch  pointed  out,  that  point  was  not  necessary  for  the  decision 
of  the  pfiu:ticular  case  then  under  discussion.  The  Full  Bench 
cases,  however,  to  which  I  have  referred,  and  which,  in  principle, 
appecur  to  cover  the  present  case,  are  binding  upon  us. 

But,  apart  from  authority^  I  should  feel  a  difficulty  in  sayiug 
that  the  order  against  which  it  is  now  sought  to  appeal  to  the 
Privy  Council  was  an  order  "passed  on  appeal  by  the  High 
Court  in  its  final  appellate  jurisdiction,''  and  this  view  gains 
support  from  the  terms  of  section  596,  which  do  not  appear  to 
me  to  apply  to  such  a  case  as  the  present. 

Apart  from  these  considerations,  there  is  a  further  point, 
whether  the  order  here  was  a  "final"  order  within  the  meaning  of 
sub-section  (n)  of  section  575,  but  it  is  unnecessary  to  go  into  this. 

Upon  these  grounds  I  am  of  opinion  that  we  have  no  power 
to  grant  a  certificate. 

The  application  is  refused  with  costs. 


OszDT  J.    1  concur. 


s.  c.  o. 


Certificate  refmed. 
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BAFATUN 

V. 

BILAITI  KHANUM.* 

Mahomedan  Law — Ittheritance — Default  of  tharera^IUegititnacy-^**  Return** — 
Sunni  Sect—JBequest  to  an  heir  without  consent  of  other  heirs. 

According  to  Mahometan  Law»  iu  default  of  other  aharers  by  blood  and 
distant  kindred,  property  left  by  a  man  or  woman  returns  to  the  widovr  or  to  the 
husband. 

Mahomed   Arthad    Chowdhry   v.    Sijida  Banoo(i)  followed. 

Ai^onj  the  Sunni  sect  ille;;itimacy  U  no  bar  to  a  person  inheriting  from  his 
mother  and  his  maternal  relations. 

Sahehzadee  Begum  v.  Mirxa  Himmut  Bahadoor(2)  considered  ;  Koonari  Bibi 
V.  Dalim  Bibi(3)  followed. 

Under  the  Mahomedan  Law,  a  bequest  to  an  heir  is  invalid  without  the 
consent  of  the  other  heirs. 

Second  appeal  by  the  defendants,  Bibi  Bafatun  and  another. 

This  appeal  arose  out  of  a  suit  for  partition  of  certain  immove- 
able properties  left  by  one  Pir  Buksli.  The  allegation  of  the 
plaintiff  wag  that  Bibi  Beehun  died  on  the  4th  October  1897, 
leaving  her  husband,  Pir  Buksh  alias  Piru,  as  her  only  heir ;  that 
subsequently  Pir  Buksh  died  without  issue  on  the  16th  October 
1897,  leaving  the  plaintiff,  his  widow,  as  his  only  heiress;  that 
she  as  heiress  of  the  said  Pir  Buksh,  on  the  22nd  July  1898, 
obtained  Letters  of  Administration  of  the  estate  left  by  him ; 
that  the  defendant,  on  the  basis  of  a  will  alleged  to  have  been 
executed  by  the  said  Beehun  Bibi,  on  the  29th  September  1897, 
obtained  Letters  of  Administration  in  respect  of  the  deceased's 
estate  comprised  in  the  will ;  that  if  the  will  alleged  to  have 
been  executed  by  Beehun  Bibi  be  genuine,  it  could  only  be  valid 
to  the  extent  of  one-third  share  of  the  estate  left  by  her;  that  she 
(the  plaintiff)  was  all  along  in  possession  of  the  said  properties 
and  that  notwithstanding  her  repeatedly  asking  for  a  partition  by 
metes  and  bounds,  the  defendant  refused  to  do  so. 

•  Appeal  from  Appellate  Decree  No.  964  of  1908,  against  the  decree  of 
F-  F.  Handley,  District  Judge  of  24-Pergana8,  dated  March  2,  1900,  affirming  the 
dacree  of  Bam  Gopal  Chaki,  Subordinate  Judge  of  that  district,  dated  Dec.  12^  1899- 

(1)  (1878)  I.  L.  R.  8  Calc.  702.  (2)  (1869)  12  W.  R.  512. 

(8)  (1681)  I.  L.  R.  11  Call'.  14. 
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1908  The  defence  was  that  the  plaintifl  was  not  the  legally  married 

Bafatuk  ^^®  0^  ^^  Butfih  ;  that  the  defendant  took  out  probate  of  the 
BiLAiTi  ^^  ^^  Bechun  Bibi,  and  as  such  he  was  in  possession  of  the  entire 
Kkahuv.  estate  left  by  her;  and  that  the  suit  was  not  maintainable  in  the 
form  it  W9,s  brought.  It  was  found  that  the  plaintifE  was  the 
legally  married  wife  of  Pir  Buksh  and  the  defendant  was  an 
illegitimate  son  of  the  sister  of  Bechun  Bibi.  The  Court  of  first 
instance  having  held  that  inasmuch  as  the  will  set  up  by  the  defen- 
dant could  not  be  valid  beyond  a  third  share  of  the  premises 
devised  declared  that  the  plaintiff  was  entitled  to  the  rema^jung 
two-third  share  by  inheritance,  being  the  only  heiress  of  Pir 
Buksh,  and  directed  a  commission  to  issue  to  partition  the 
properties.  On  appeal  the  District  Judge  of  the  24-Perganaa 
confirmed  the  decision  of  the  First  Court. 

Mouhi  Mahomed  Yumffior  the  appellant. 
Babu  Boidya  Nath  Butt  for  the  respondent. 

BAnBJBB  Aim  Obidt  J  J.  This  is  a  seccmd  appeal  from  a 
preliminary  decree  determining  the  shares  of  the  parties  in  a  parti- 
tion suit ;  and  the  question  raised  on  behalf  of  the  defendants, 
appellants,  is  whether  the  Court  of  Appeal  below  has  determined 
the  share  of  the  plaintiff  correctly  under  the  Mahomedan  Ijaw. 

At  the  hearing  of  the  appeal  a  preliminary  objection  is  raised 
on  behalf  of  the  plaintiff,  respondent,  that  the  i^peal  ought  to 
fail,  as  the  final  decree  in  the  partition  suit  has  since  been  made 
and  has  not  been  i^pealed  against,  although  the  time  for  appeal- 
ing has  long  expired. 

We  are  of  opinion  that  this  objection  shotdd  not  prevwl.  The 
law  allows  an  appeal  from  a  preliminary  decree  in  a  partition  suit : 
see  the  decision  of  the  Pull  Bench  in  the  case  of  Bulhin  Oolap  Koer 
V.  Radha  Bulari  Koer{\). 

The  appellants  are  therefore  entitled  to  prefer  this  second  appeal 
and  to  ask  us  to  determine  the  question  raised  in  it,  leaving  it  to 
the  parties  to  see  what  the  effect  of  the  appellants  not  having 
appealed  against  the  final  decree  in  the  suit  may  be.  Possibly 
they  may  yet  appeal  against  that  decree,  though  out  of  time, 
because  the  law  allows  a  party  to  prefer  an  appeal  after  the  tim© 

^  <1)  (1892)  I.  L.  R.  19  Calc.  4G8. 
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ordinarily  allowed  for  doing  bo  has  expired,  if  he  can  Batisfy  the        1003 
Appellate  Court  that  there  was  good  and  suflSoient  cause  for  not     bafatun 
preferrini?  it  within  the  time  allowed  bv  law.  «^« 

Coming  now  to  the  merits  of  the  appeal,  we  find  that  the  Lower  Khanum. 
Appellate  Court  has  held  that  .the  plaintiff,  as  the  surviving 
widow  of  Pir  Butsh,  is  entitled  to  the  whole  of  the  estate  left  by 
Pit  Buksh,  and  that  the  estate  left  by  Pir  Buksh  was  |  of 
that  left  by  his  wife,  Bechun  Bibi,  the  remaining  \  having 
been  devised  by  Bechun  Bibi  by  will  in  favour  of  her  sister's 
illegitimate  son,  Timu ;  we  should  rather  have  said  the  remaining 
\  being  all  that  could  have  been  validly  bequeathed  by  Bechun 
in  favour  of  Tunu. 

This  decision,  the  learned  vakil  for  the  defendant-appellant 
contends,  is  erroneous  in  law,  because  he  argues  that  under  the 
Mahomedan  Law  a  spouse  is  not  entitled  to  any  return,  and 
that  all  that  Pir  Buksh  was  entitled  to  was  J  of  |  of  Bechun 
Bibi's  estate  after  deducting  ^  as  validly  bequeathed  by  her 
to  Tunu ;  and  that  the  plaintiff  as  vridow  of  Pir  Buksh  was 
entitled  only  to  \  of  what  Pir  Buksh  inherited,  or,  in  other 
words,  that  the  plaintiff  was  entitled  only  to  i  of  J  or  -j^  of 
Bechun  Bibi's  share,  instead  of  |,  which  the  Court  of  Appeal 
below  has  awarded  to  her.  And  in  support  of  this  conten- 
tion he  relied  upon  that  portion  of  the  Sirajiyyah  which  deals  with 
the  return,  where  it  is  said  that,  in  the  absence  of  residuaries,  the 
surplus  amount,  after  assignment  of  shares  to  the  sharers,  is 
returned  to  the  sharers  according  to  their  respective  rights,  except 
the  husband  or  wife,  and  where  there  is  no  other  heir  the  surplus 
goes  to  the  Public  Treasury.  But  although  that  was  the  original 
rule,  an  equitable  practice  has  prevailed  in  modern  times  of  return- 
ing to  the  husband  or  to  the  wife  in  default  of  other  sharers  by 
blood  and  distant  kindred  (see  Shama  Charan  Sarkar's  Al 
Sirajiyyah,  p.  17).  And  this  view  has  been  accepted  and  followed 
as  correct  in  the  case  of  Mahomed  Jrshad  Chowdhry  v.  Sajida 
Banoo{l).  That  being  so,  as  there  is  no  dispute  with  regard  to  the 
plaintiff  being  the  only  heir  of  Pir  Buksh,  the  whole*  of  Pir 
Buksh's  estate  must  be  held  to  have  passed  by  inheritance  to  the 
plaintiff. 

(I)  (1878)  I.  L.  R.  8  Calc  702. 
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1003  The  question  then  remain?,  what  was  the  extent  of  Pir  Buksh'a 

Ba^uk    ^^^  ^^  Bechun  Bibi's  estate  ?     It  is  contended  for  the  appellant 
BiLAiTi      ^^^^  ^^  Buksh  was  not  the  sole  heir  of  Bechun  Bibi,  but  that  her 
KuANuv.    sister's  illegitimate  son,  Tunu,  was  in  the  line  of  heirs,  as  illegiti- 
macy is,  under  the  Mahomedan  ttftw,  no  bar  to  a  person  inheriting 
from  his  mother  and  his  maternal  relations.    This  is  so,  and  it  is 
supported    by    the    authorities    cited    (see    Baillie's    Digest    of 
Mahomedan  Law,  pages   391   and  414).    Upon  this  point  the 
learned  Vakil  for  the  respondent  contends,  upon  the   authority  of 
the  case  of  Sahebzadee  Begum  v.   Mirza  Himmut  Bahadoor{\)^  that 
according  to  the  Shiah  liaw  of  Inheritance  an  illegitimate  child 
does  not  inherit  from  his  mother  or  his  maternal  relations.    Now 
in  the  first  place,  it  is  not  clear  how  for  that  case  is  an  authority  for 
the  proposition  in  support  of  which  it  i  s  cited.     What  was  held 
there  was  that  the  plaintiff  had  no  right  to   inherit  the  estate  of 
his  illegitimate  brother.     But,  be  that  as  it  may,  it  is  not  shown 
that  the  parties  to  this  case  are  Shiahs,     It  is   not  even  alleged 
before  us  in  the  argument  that  they    are  so,  and,  in  the  absence 
of  any  such  allegation,  there  is  a  presumption  that  the  parties  are 
Sunnis,  to  which  sect  the  great  majority  of  the  Mahomedans   of 
this   country  belong,   as    has  been   pointed   out    by   Baillie    in 
the   Introduction  to   his  Digest  of    the   Imameea   Law.      That 
being  so,  we  must  hold  that  Tunu  was   an  heir   of  Bechun   Bibi, 
and  that  Pir   Buksh  was  not  entitled  t  o  more  than  \  by  inherit- 
ance.   This  view  is  in  accordance  with  that  taken   in  the  case  of 
Koonari  Bibi  v.  Dalim  Blbi{2) .     But,  if  that  is  so,  it  would   follow 
that  Tunu  could  not  claim  by  bequest  from  Bechun  :  for,  according 
to  Mahomedan  Law,   a  bequest   in  favour  of  an  heir  is  invalid 
without  the  consent  of  the  other  heirs.    That  being  so,  the  estate 
left  by  Bechun  vested  by  inheritance  in  two  persons — her  husband 
Pir  Buksh,  and  her  sister's  illegitimate  son  Tunu— the  husband 
being  entitled  to  i.     The  share  of  the  plaintifE,  therefore,  will  be 
i  of  Bechun's  estate  inherited  by  her  through  Pir  Buksh. 

The  decree  of  the  Lower  Appellate  Court  must  therefore  be 
modified  by  reducing  the  share  of  the  plaintiff  from  |  to  i. 
The  parties  will  be  ^titled  to  costs  in  proportion. 

Decree  modifkd. 
s.  c.  o. 

(1)  (1869)  12  W.  R.  512.  (2)  (1884)  T.  L.  U.  11  Calc.  U. 
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AMBIOA   DAT    VYAS  iocs 

*^-  March  6. 

NITTANUND    SINGH.* 

Limitation— Umitation  Act  (XV  of  IBHl)  s.  19,  exp,  1,  Sch,  II,  Art.  66— 
Acknowledgment  of  debt,  unstamped — Stamp  Act  (I  of  1879),  Soh,  I,  Art.  1— 
Tankha — Stamp-duty — Evidence  of  debt. 

The  mere  fact  of  a  document  being  an  acknowledgment  of  a  debt  within 
the  meaning  of  s.  19  of  the  Limitation  Act,  would  not  make  it  liable  to  a  stamp- 
duty  under  Sch.  I,  Art.  1  of  Act  I  of  1879.  There  are  other  conditions  required 
to  be  fulfilled,  one  of  which  being  that  it  should  be  intended  to  supply  evidence 
of  a  debt. 

Binja  Ram  v.  Rajmohun  Botf(\),  Bishambar  Nath  v.  Nand  Kiihore{2),  and 
Mnlji  Lata  v.  Lingu  Makaji{Z)  referred  to. 

Skcond  appeal  by  the  plaintiff,  Ambica  Dat  Vyas. 

The  suit  was  for  the  recovery  of  the  sum  of  Rs.  1,090-11 
from  the  defendant  on  account  of  the  costs  of  printing  receipts, 
etc.  It  was  found  by  the  Court  of  first  instance  that  the  print- 
ing work  was  completed  in  August  1893,  but  that  the  defendant 
admitted  by  a  writing,  dated  the  1  Ith  June  1896,  that  a  certain 
sum  was  due  by  him  on  account  of  the  said  work  and  gave  a 
tankha  or  written  order  to  his  teJmhiar  to  pay  the  amount  to 
the  pltdntifE.  The  said  document  was  addressed  to  the  tehsildar. 
The  plaintiff  instituted  the  suit  on  the  16th  October  1898,  dating 
his  cause  of  action  from  the  said  Xlth  June  1896,  the  date  of  the 
tankha.     The  defence  was  mainly  one  of  limitation. 

The  Subordinate  Judge  held  that  the  suit  was  governed  by 
ai'ticle  56  of  the  second  schedule  to  the  Limitation  Act,  and  that 
it  was  therefore  barred  by  limitation;  ard  that  ihB  tankha  being 
on  an  unstamped  paper  was  madmissible  in  evidence  as  an 
acknowledgment  of  the  debt  by  the  defendant.  The  suit  was 
accordingly  dismissed.  On  appeal,  that  decision  was  aflBrmed  by 
the  District  Judge. 

•  Appeal  from  Appellate  Decree  No.  568  of  1900,  against  the  decree  of 
W.  H.  Vincent,  Officiating  District  Judge  of  Bhagalpur,  dated  Jan.  16,  1900, 
affirming  the  decree  of  Kally  Coomar  Bose,  Subordinate  Jud«je  of  that  district, 
dated  July  2  i,  1819. 

(1)  (1881)  I.  L.  R.  8  Calc.  282.  (2)  (1892)  I.  L.  R.  15  All.  56. 

(8)  (1893)  I.  L.  R.  21  Bom.  201. 
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1903  Babu  Baldeo  Narain  Singh  for  the  appellant, 

^^y^  ^^'^        ^<i^^  Prasanna  Cliandra  Roy  for  the  respondent. 

V, 

Singh.  Bajtbbjbb  avd  Ksvdbbsov  Jjr.     In    this    appeal  whioh 

arises  out  of  a  suit  brought  by  the  plaintiff-appellant  for  the  price 
of  work  done  by  him  for  the  defendant,  the  only  question  raised 
for  determination  is  whether  the  Lower  Appellate  Court  was  fight 
in  holding  that  a  certain  letter  of  acknowledgment  called  iankha 
was  inadmissible  in  evidence,  as  it  was  not  stamped.  The  suit 
was  brought  more  than  three  years  after  the  time  the  work  was 
done,  and  it  would  be  barred  by  Art.  66  of  the  second  schedule 
to  the  Limitation  Act  unless  this  acknowledgment  can  be  used  as 
evidence,  in  which  case  the  suit  would,  under  the  provisions  of 
section  19  of  the  Limitation  Act,  be  saved  from  being  barred. 

The  Court  of  Appeal  below  observes  with  reference  to  this 
letter  or  iankha :     "  It  is  quite  clear  that  this  tanhha  is  an  acknow- 
ledgment of  a  debt,  and  it  was  intended  to  act  as  one  in  my 
opinion,  and  was  so  understood  and  taken  by  the   plainti£E.     It  is 
not  stamped,  and  so  cannot  be  admitted."    The  provision  of  the 
Stamp    Act    requiring  an  acknowledgment  to  be    stamped   is 
Art.  1   of  Schedule  I  to  Act  I  of  1879,  which  governs  this  case, 
and  which    says    that  "  Acknowledgment  of    a  debt  exceeding 
twenty  rupees  in  amount  or  value,  written  or  signed  by  or  on 
behalf  of  a  debtor  in  order  to  supply  evidence    of  such  debt  in 
any  book  (other  than  a  banker's  pass-book)  or  on  a  separate  piece 
of   paper,  when  such  book  or  paper  is  left  in     the  creditor's 
possession,"  is  required  to  be  stamped  with  the    stamp  of  one 
anna.     The  mere  fact  of  a  document  being  an   acknowledgment 
of    a  debt  would    not    therefore    make   it    liable    to   a    stamp 
duty.    There  are  other  conditions  required  to  be  fulfilled,   one  of 
which  is  a  very  important  one,  and  that  is  that  it  should  be 
written  or  signed  on  behalf    of  a    debtor   in  order    to  supply 
evidence  of  a  debt.    The  question  is  whether  that  was  the  inten- 
tion of  this  document.    It  has  not  been  found  by  the  Lower 
Appellate  Court  that  such  was  the  case.    The  Lower  Appellate 
Court  takes  it  for  granted  that  if  it  is  an  acknowledgment  of  a 
debt,  and  was  intended  to  be  an  acknowledgment  of  a  debt,  it 
must  be  stamped.     That  view  in  our  opinion  is  not  oorrect> 
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The  letter  after  setting  out  the  eeveral  items  of  work  done  iocs 
requests  the  tehstldar  of  the  writer  to  pay  the  amount  to  the  ambioTdit 
Creditor  to  whom  it  is  handed.  Of  course  the  mere  fact  of  its  ^^^' 
being  addressed  not  to  the  creditor  will  not  prevent  it  from  being  Nittakithd 
an  acknowledgment  under  section  19  of  the  Limitation  Act,  as 
Explanation  1  of  that  section  would  show.  And  it  does  not 
neeessarily  follow  that  it  was  intended  to  supply  evidence  of  the 
debt.  The  question  of  limitation  is  one  of  fact,  and  is  to  be  deter- 
mined by  the  Lower  Appellate  Court  which  has  to  deal  with 
questions  of  fact.  As  the  document  has  never  been  admitted  and 
has  been  rejected  on  tho  ground  mentioned  by  the  Judge  in  the 
Lower  Appellate  Court,  which  in  our  opinion  is  wrong,  the 
judgment  of  that  Court  ought  to  be  set  aside.  We  may  add 
that  the  view  we  take  as  to  the  construction  of  Art.  1  of 
Schedule  I  to  the  same  Act  is  in  accordance  with  that  taken  by 
this  Court  in  the  case  of  Binja  Sam  v.  JRajmohun  jRoy{l)j  in 
which  Sir  Eichard  Garth  observed  "whether  an  account  thus 
signed  by  the  defendant  amounts  to  such  an  acknowledgment  or 
not  depends  in  each  case  upon  the  form  and  intention  of  the 
entry."  And  in  the  case  of  Bishambar  Nath  v.  Nand  Ki8hore{2)i 
the  Allahabad  High  Court  also  took  the  samo  view,  which 
was  adopted  likewise  by  the  Bombay  High  Court  in  the  case  of 
Muiji  Lala  v.  Lingu  Makaji{3)j  where  Chief  Justice  Farran  in 
delivering  the  judgment  of  the  Full  Bench  observes — 

"In  each  case  the  instrument  of  acknowledgment  must  be 
carefully  examined  in  connection  with  the  surrounding  circum- 
stances to  ascertain  whether  it  has  been  signed  to  supply  evidence 
of  a  debt." 

The  result  is  that  the  decree  of  the  Lower  Appellate  Court 
is  set  aside,  and  the  case  remanded  to  that  Court  in  order  that  it 
may  be  disposed  of  in  accordance  with  the  directions  contained 
in  this  judgment. 

The  costs  of  this  appeal  will  abide  the  result. 

Appeal  alhwed;  case  remanded, 

M.   N.    R. 

(1)  (1831)  I.  L.  B.  8  Calc  282.  (2)  (1892)  I.  L.  R.  16  All.  56, 

(8)  (1896)  I.  L.  R.  21  Bom.  201. 
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CRIMIlsrAL  REVISION. 


1908  SURENDRA  NATH  SARMA 

March    10.  ^^ 

RAI  MOHAN  DAS.* 

Appeal — Restoration  of  property,  order  for — Criminal  Procedure    Code  (Act    V 
of  IS98J  St.  $1,    520. 

An  order  by  a  Magistrate  directing  the  restoration  of  property,  in  respect  ot 
which  no  offence  has  been  found  to  have  been  committed,  to  the  person  in  wlioee 
possession  that  property  was  found,  is  not  an  order  under  s.  517  of  the  Code  of 
Criminal  Procedure  and  is  therefore  not  open  to  appeal. 

Basudeh  Surma  Oossain  v.  Naziruddin(l),  Tn  re  Aj$»apurnaba%{2)  and 
In  re  Dexidin  Durgaprasad{^)  referred  to. 

Rule  granted  to  the  petitioner,  Surendra  Nath  Sarma. 

This  was  a  Eule  calling  upon  the  Deputy  Commissioner  of 
Sylhet  to  show  cause  why  the  order  of  the  Sessions  Judge  of 
Sylhet  dismissing  the  appeal  of  the  petitioner  should  not  be  set 
aside  and  the  appeal  directed  to  be  heard  on  the  merits. 

It  appears  that  the  petitioner  was  the  worshipper  of  the  idol 
Syam  Sundar  in  the  possession  of  one  Kunjamoni  Dassi.  The 
accused  Eai  Mohan  Das  was  the  elder  brother  of  Kunjamoni's 
deceased  husband.  Both  the  A'^cused  and  Kunjamoni  applied  for 
Letters  of  Administration  to  the  estate  of  the  accused's  father 
Jasmanta,  which  estate  had  been  dedicated  to  the  idol.  While  this 
matter  was  pending  in  the  High  Court,  the  accused  went  with  a 
number  of  men  to  Kunjamoni's  house,  and  having  stated  that 
the  High  Court  had  decreed  the  matter  in  his  favour  and  that  the 
idcl  was  to  be  made  over  to  him,  compelled  the  petitioner  by 
threats  to  carry  the  idol  to  his  (the  accused's)  house. 

*  Criminal  Revision  No.  65  of  1903,  against  the  order  of  H.  L.  Thomas,  Assist- 
ant Commissioner  of  Sylhet,  dated   Dec.  1, 1902. 

(1)  (1887)  I.  !*•  R.  14  Calc.  834.  (2)  (1877)  I.  L.  R.  1  Bom.  680. 

(3)  (1897)  I.  L.  R.  22  Bom.  844. 
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The  accused  was  tried  under  ss.   384   and  417  of  the   Penal        1903 
Code  by   the  Assistant  Commissioner  of  Sylhef,   who   on   the  Ibt    sirbndka 
December  1902  acquitted  the  aooueed  and  directed : —  Nath 

SaRM  A 

**  That  the  idol,  with  its  appurtenances,  be  delivered  with  the  help  of  the   police  ^^ 

to  Rai  Mohan  Das  in  whose  possession  it  was  found."  Kai  Mohajt 

The  petitioner  appealed  against  that  order  to  the  Sessions  Judge        ^^*' 
of   Sylhet,   who   having  held  that   the   order  was  not  one  passed 
under  s.  617  of  the  Criminal  Procedure  Code  and  that  no  appeal 
lay,  dismissed  the  appeal  on  the  5th  January   1903.      Thereupon 
the  petitioner  moved  the  High  Court  and  obtained  this  Eule. 

Mr,  P,  L.  lioy  (Babu  Surendra  Itath  Ohosal  with  him)  shewed 
oause.  The  Sessions  Judge  was  right  in  holding  that  there  was 
no  appeal  against  the  order  of  the  Assistant  Commissioner.  That 
order  was  not  passed  under  s.  517  of  the  Code  of  Ciiminal 
Procedure,  because  the  Assistant  Commissioner  held  that  no  o£Eenoe 
was  committed  in  respect  of  the  idol.  That  being  so,  the  Assistant 
Commissioner  was  right  in  directing  that  the  idol  should  be 
delivered  to  the  accused,  as  the  Courts  are  bound  on  general  princi- 
ples to  restore  property  under  such  aircumstances  to  the  person 
from  whom  it  is  taken,  and  in  this  case  the  police  originally  found 
the  idol  in  the  possession  of  the  accused  from  whom  it  was  taken 
under  the  order  of  the  Assistant  Commissioner  :  see  In  re  Anna- 
j)urnabai{i),  Fateh  Chand  v.  Durga  Pro8ad{2)y  In  re  Devidin 
Durgaj)ra8ad[3) . 

Babu  Dasarathi  Sanyai  for  the  petitioner.  The  Sessions  Judge 
is  wrong  in  holding  that  he  had  no  jurisdiction  to  hear  the  appeal. 
The  order  was  passed  under  s.  517  of  the  Code  of  Criminal 
Procedme,  and  under  s.  520  the  Judge  being  the  Court  of  Appeal 
could  alter  or  annul  such  an  order.  The  Sessions  Judge  has 
erroneously  refused  to  exercise  his  jurisdiction.  The  idol  was  practi- 
cally in  the  custody  of  the  Court,  because  the  Magistrate  who 
entertained  the  complaint  passed  a  provisional  order  delivering 
the  idol  to  the  petitioner  on  his  giving  security,  and  directing  him 
to  produce  it  before  the  Court  whenever  he  should  be  called  upon 
to  do  so.  The  idol  was  not  a  thing  which  could  be  physically  in 
the  custody  of  the  Court,  as  its  worship  had   to   be  continued. 

(1)  (1877)  I.  L.  R.  1  Bom.  630.  (2)  (1897)  1.  C.  W.  N.  485. 

(8)  (1897)  I.L.  R.  22.  Bom.  844. 
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1903        Although  the  Assistant  Commissioner  acquitted  the  accused,  he  at 

o  ^"^       the  same  time  found  that  the  idol  was  taken  from  the  custody  of  the 

Nath       petitioner  on  the  strength  of  some  misrepresentation  made  to  him 

t™^      by  the  accused.     The  cases  cited  by  Mr.  Eoy  are  not  applicable 

*^^'iU8°^^  to  the  facts  of  the  presert  case.     There  is  a  further  point  to  be 

considered.    The  Magistrate  who  entertained  the  complaint  passed 

an  order  making  over  the  idol  to  the  petitioner,  and  his  successor 

had  no  jurisdiction  to  review  such  order  or  to  rescind  it.     I  submit 

the  Eule  should  be  made  absolute. 

Habzvotov  avd  Bbbtt  JJ.  In  this  case  a  Bule  wag 
ifisued  calling  upon  the  Deputy  Commissioner  of  Sylhet  to  show 
cause  why  the  order  of  the  Sessions  Judge  dismissing  the  appeal 
of  the  petitioner  should  not  be  set  aside  and  the  appeal  directed 
to  be  heard  on  the  merits. 

Having  heard  the  learned  counsel  and  the  learned  pbader  on 
both  sides,  we  are  of  opinion  that  the  Rule  must  be  discharged. 
The  order  complained  of  which  was  passed  by  the  Magistrate  was 
dearly  an  order  directing  the  restoration  of  property  in  respect  of 
which  no  offence  had  been  committed  to  the  person  in  whose 
possession  that  property  was  found.  It  has  been  held  by  this 
Court  and  by  the  Bombay  High  Court  in  the  cases  of  Basttdeb 
Surrna  Oossiiin  v.  Naziruddm(l)^  In  re  Annapurnabai{2)  and  In 
re  Devidin  Durgqpra8ad{3)y  that  such  order  is  not  an  order  passed 
under  section  517  of  the  Code  of  Criminal  Procedure.  Such  an 
order  therefore  is  not  open  to  appeal,  and  the  Sessions  Judge  was 
right  in  dismissing  the  appeal  on  the  ground  that  no  appesd  lay 
in  this  case. 

We  therefore  direct  that  the  Rule  be  discharged. 

Euk  discharged. 
D.  s. 

(1)  (1887)  I.  L.  R.  14  Calc.  834.  (2)  (1877)  I,  L.  R  1  Bom.  680. 

(8)  (1897)  I.  L.  B.  22  Bom.  844. 
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GOPINATH  PATNAIK  1908 

<?.  Feb.  19. 

NARAIN  DAS  BANERJEE.* 

IVantfer—WUhdrawal  of  oate  hy  DiHriot  MaffiHrate-^Tnquirp  or  Wial^Cod* 
qf  Criminal  Procedure  (Act  V  f^f  t898j  m.  253,  628. 

Where  a  ca«e  which  wai  being  tried  by  a  Deputy  Magistrate,  who  wat  tbont 
to  frame  charges  against  the  accused  persons,  was  withdrawn  by  the  District 
Magistrate  to  his' own  file  and  dismissed  under  s.  258  of  the  Criminal  Procedure 
Code,  on  the  ground  that  the  accused,  who  were  policemen,  were  protected  by 
their  warrants ; — 

Seld,  that  the  case  ought  to  have  been  left  with  the  Deputy  Magistrate  to  be 
disposed  of,  and  that  it  was  for  him  to  determine  whether  the  offence  charged 
was  made  out,  or  whether  the  police  were  protected  by  their  warrants. 

BuLE  granted  to  the  petitioner,  Gopinath  Patnaik. 

This  was  a  Bule  calling  upon  the  District  Magistrate  of 
Cuttack  to  show  cause  why  the  order  transferring  the  case  to  his 
file  should  not  be  set  aside  or  such  other  order  made  on  the 
ground  that  at  that  stage  of  the  proceedings  there  was  no  sufficient 
reason  for  taking  the  case  away  from  the  Deputy  Magistrate 
who  was  engaged  in  trying  it,  and  on  the  ground  that  the  law 
did  not  warrant  the  transfer  of  a  case  except  for  the  purpose  of 
inquiry  or  trial,  and  that  that  inquiry  or  trial  had  not  been  held 
by  the  District  Magistrate. 

In  this  case  the  petitioner  lodged  a  complaint  against  the 
accused  who  were  policemen  for  having  trespassed  into  the  house 
oftheEajaof  Puri.  On  the  24th  October  1902,  the  District 
Magistrate  made  over  the  case  for  disposal  to  a  Deputy  Magis- 
trate, who,  having  heard  the  petitioner,  issued  process  upon  the 
accused  under  several  sections  of  the  Penal  Code.  On  the  appear- 
ance of  the  accused  in  Court,  the  Deputy  Magistrate  commenced 
the  trial,  and  after  having  examined  the  witnesses  for  the  proseou* 
tion  adjourned  the  case  till  the  14th  November  for  the  purpose 

•  Criminal  Reybion  No,  24  of  1908,  agunst  the  order  of  P.  N.  Pjfcher, 
Diitrict  Magistrate  of  Cuttack,  dated  Nov.  21,  1902. 

48 
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2903       of  drawing  up  charges  against  the    aooused  and  for  the  cross- 
examination  of  the  witnesses.    The  accused  applied  to  the  District 


Patvaik  Magistrate  for  transfer  of  the  case  from  the  file  of  the  Deputy 
Kabjjk  Das  Magistrate,  alleging  inter  alia  that  no  offence  had  been  made  out 
Banesub.  against  them.  The  District  Magistrate  thereupon  issued  a  Bule 
upon  the  petitioner  to  oppose  the  application,  and  after  hearing 
both  parties,  on  the  21st  November,  discharged  the  accused 
under  s.  253  of  the  Oriminal  Procedure  Code.  Against  that 
order  the  petitioner  moved  the  High  Court  and  obtained  this  Bule. 

Mr.  Jackson  {Babu  Semendra  Nath  Sen  with  him)  fortiie 
petitioner.  The  case  was  being  tried  by  the  Deputy  Magistrate 
and  was  postponed  by  him  for  the  purpose  of  framing  charges 
against  the  accused.  No  reason  has  been  shown  for  its  trans- 
fer by  the  District  Magistrate  at  that  stage.  The  only  section 
under  which  the  District  Magistrate  could  act,  was  section  528 
of  the  Oriminal  Procedure  Code,  and  under  that  section  he 
could  only  transfer  the  case  to  his  own  file  for  the  purpose  of 
inquiry  or  trial.  Here,  however,  he  has  transferred  the  case  to 
his  own  file,  and  without  holding  any  inquiry  or  trial  he  discharged 
the  accused,  who  are  policemen,  because  he  thought  they  were 
protected  by  their  warrants.  This,  I  submit,  is  illegal.  The 
question  whether  or  not  the  accused  woto  protected  by  their 
warrants  could  only  be  decided  by  the  Deputy  Magistrate  after  a 
proper  trial. 

No  one  appeared  to  shew  cause. 

Habhtotoii  Am  Bbbtt  JJ. — ^In  this  case  a  Bule  was 
granted  calling  upon  the  District  Magistrate  to  show  cause  why 
the  order  transferring  the  case  to  his  file  should  not  be  set  aside 
or  such  other  order  made  as  to  this  Court  might  seem  fit 
on  the  ground  that  at  that  stage  of  the  proceedings  there  was  no 
sufficient  reason  for  taking  the  case  away  from  the  Deputy  Magis- 
trate who  was  engaged  in  trying  it,  and  on  the  ground  that  the 
law  does  not  warrant  the  transfer  of  a  case  except  for  the  purpose 
of  inquiry  or  trial,  and  that  that  inquiry  has  not  been  held  by  the 
District  Magistrate. 

No  cause  has  been  shewn  against  this  Bule,  and  we  have 
perused  the  explanation  that  has  been  submitted  by  the  District 
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Magistrate ;  but  in  our  opinion  the  statements  therein  contained        1908 
do  not  furnish  any  explanation  which  would  justify  the  discharg-    gopikath 
ing  of  this  Eule.  Pitkii« 

It  appears  that  the  case  in  question,  whioh  was  a  oase  against  Kxainr  Dis 
some  polioemen  for  entering  the  house  of  a  Baja,  was  being  tried    ®^*"*'""- 
before  a  Deputy  Magistrate,  and  that  when  the  Deputy  Magistrate 
was  about  to  frame  charges  against  the  aocused  persons,  the  Dis- 
trict Magistrate  withdrew  the  case  to  his  file  and  dismissed  it, 
because  he  thought  the  police  were  protected  by  their  warrants. 

In  our  opinion  the  case  ought  to  haye  been  left  with  the 
Deputy  Magistrate  to  be  disposed  of,  and  it  would  have  been  for 
the  Deputy  Magistrate,  who  waa  trying  the  case,  to  determine 
whether  the  offence  charged  was  made  out,  or  whether,  assuming 
the  facts  to  be  proved,  the  police  were  or  were  not  protected  by 
the  warrants  under  which  they  purported  to  act.  No  grounds 
existed  that  we  can  see  for  taking  the  case  away  from  the  D^uty 
Magistrate. 

The  Rule  is  accordingly  made  absolute,  and  the  order  of  the 
District  Magistrate  is  set  aside,  and  we  direct  that  the  o^se  be 
restored  to  the  file  of  the  Deputy  Magistrate  to  be  disposed  of 
according  to  law. 

Let  the  record  be  returned  to  the  Lower  Court  with  as  much 
despatch  as  possiUe. 

^le  ahiohUe, 
n.  8. 
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CIVIL  RULE. 


June  L 


1S08  PB0EA8H  OHANBBA  SABKAB 

V. 

E,  E.  ADLAM.* 

Mecwiver — Agreement  to  pifjf  ealary  qf  Meoeivtr — PonHon  of  Eeetivtr^  Civil 
Froeedure  Code  Jet  {XIV  of  1882)  «.  508. 

A  promiie  to  pay  the  salary  of  a  Beoeiyer  without  leave  f  lom  the  Coart,  even  if 
nncoiiditioiuil,  heing  in  oontravention  of  the  law,  is  not  binding  on  the  promisor. 

A  Receiver  being  an  officer  of  the  Court,  the  Coort  only  is  to  detennine  his  fees 
or  remuneration;  and  the  parties  cannot  by  any  act  of  thdrsaddto,  or.derogate 
f rom>  the  functions  of  the  Court  without  its  authority. 

Mawick  LaU  Seal  v.  Surrul  Coomaree  Daeeee(l)  referred  to. 

Bulb  granted  to  the  defendants,  Frokaah  Chandra  Sarkar  and 
another. 

This  Bole  arose  out  of  a  decree  of  the  Court  of  Small  Causes, 
Gaja,  dated  the  12th  September  1902.  The  faots  show  that  upon 
the  application  of  all  the  defendants,  the  plaintLff,  E.  E.  Adlam, 
was,  on  the  14th  September  1901,  appointed  Beceiyer  of  the 
•state  of  one  Bam  Narayan  Bam  and  others  who  were  the  judg- 
ment^debtors  in  a  suit.  By  this  order  it  was  clearly  stated  that  all 
expenses  were  to  be  paid  out  of  the  collections.  The  Beceiver 
could  not  collect  sufficient  money,  and  the  District  Judge  verbally 
advised  the  petitioners,  the  decree-holders  in  that  suit,  to  finance 
the  Beceiver  for  two  or  three  months  by  way  of  an  advance  or 
loan,  in  order  that  the  Beceiver  might  carry  on  his  work  in  the 
villages,  and  that  such  advance  be  paid  o£E  with  interest  by  the 
Beceiver  from  his  collections. 

One  of  the  petitioners  having  made  a  conditional  promise  to  pay 
two-thirds  of  the  Beceiver's  salary  provided  another  defendant 
paid  his  share  of  the  same,  the  Beoeiver  on  several  occasions  wrote 
to  the  petitioners  demanding  his  salary,  but  they  refused  to  pay 
him  in  contravention  of   the  standing  orders  of  the    District 

•  Civil  Rule  No.  2S3  of  1908,  against  the  order  of  R.  C.  Roy,  SmaU  Canst 
Court  Judge  of  Gaya,  dated  Sept.  12, 1902. 

(1)  (1885)  I.  If.  B.  22  Ci^f .  64S. 
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Judge.     Ultimately  the  plaintiff  (Beoeiver)  applied  to  the  District       1908 
Judge  of  Gja,  requesting  him  to  order  the  petitioners  and  their    p,^^aH 
co-sharers  to  pay  him  his  salary.    On  the  4th  April,   1902,  the    Chandba 
District  Judge  passed  an  order  that  the  Court  had  no  power  to         «. 
direct  the  remuneration  of  the  Beoeiyer  to  be  met  otherwise  than     ^^•^*'' 
from  the  rents  and  receipts  of  the  property  in  his  hands,  and 
refused  to  make  the  order  prayed  for. 

In  consequence  of  the  above  order  the  plaintiff  (Beoeiyer) 
instituted  a  suit  on  the  28th  July  1902,  in  the  Court  of  Small 
Closes,  Gya,  and  obtained  a  decree  on  the  12th  September  1902 
against  the  petitioi^ers  with  costs. 

Thereupon  the  petitioners  moved  the  High  Court  and  obtained 
this  Bule  against  the  plaintiff  (Beceiver)  to  show  cause  why  the 
decree  obtained  ia  the  Court  of  Small  Causes,  Gya,  should  not 
be  set  aside,  mainly  on  the  grounds  that  the  said  decree  was  uUra 
vires  and  made  without  jurisdiction. 

Bahu  Sarat  Chandra  Roy  Chowdhury  and  Babu  Manmatha  Ifuih 
Muherjx  for  the  petitioners.  The  Beceiver  is  an  officer  of  the 
Court,  and  he  should  look  to  the  Court  and  nobody  else  for  his 
remuneration.  In  answer  to  the  argument  of  the  learned  Judge 
of  the  Court  of  Small  Causes,  that  the  petitioner  had  entered  into 
a  contract  to  make  advances  to  the  Beceiver,  I  submit  that,  that 
contract  is  not  only  void  for  want  of  consideration,  but  must  also 
be  looked  upon  as  a  contempt  of  Court :  see  Manick  Lall  Seal  v, 
Surrut  Coomaree  Da%9e€{\). 

No  one  appeared  to  shew  cause. 

PmATT  A  VD  MzTMA  J  J.  This  is  a  Bule  to  shew  cause  why 
the  decree  of  the  Court  of  Small  Causes,  Gya,  dated  the  1 2th 
September  1902,  should  not  be  set  aside.  It  appears  that  the 
plaintiff  was  appointed  Beceiver  of  certain  properties  on  an  appli- 
cation of  all  the  defendants.  The  order  of  the  District  Judge 
appointing  the  plaintiff  a  Beoeiver  was  made  on  the  14th  February 
1901.  The  Beceiver  apparently  could  not  collect  sufficient  money. 
On  the  22nd  February  1902,  one  of  the  defendants,  namely, 
defendant  No.  1,  made  a  conditional  promise  to  pay  him 
two-thirds  of  his  salary  provided  the  third  defendant,  who  was 

(1)  (1896)  I.  L.  R.  28  CiJc.  648. 
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interested  in  a  one-third  share,  also  paid  his  share  of  the  same. 
No  money  was,  however,  paid  hy  the  defendants,  and  the  plaintiff 
applied  to  the  Distriot  Judge  for  an  order  directing  the  defendants 
to  pay  his  salary.  The  District  Judge  made  the  following  order : 
^*  It  does  not  seem  that  this  Court  has  any  power  to  order  the 
remuneration  of  the  Beeeiver  to  be  met  otherwise  than  from  the 
rents  and  receipts  of  the  property  in  his  hand ;  no  order  can, 
therefore,  be  passed  as  prayed  for  by  the  Receiver.'* 

Thereafter  the  plaintiff  instituted  the  present  suit  without  any 
leave  from  the  Distriot  Judge  and  obtained  a  decree  against 
defendants  Nos.  1  and  2  for  two-thirds  of  his  salary  calculated  up 
to  the  date  of  the  institution  of  the  suit.  Now,  the  defendant 
No.  2  is  a  minor ;  and  even  if  the  plaintiff  oould  recover  under 
the  promise  made  on  the  22nd  February  1902,-  there  could  be  no 
decree  passed  against  the  minor.  The  Court  below,  however,  gave 
a  decree  for  two-thirds  of  the  salary,  mainly  relying  upon  this 
promise  made  on  the  22nd  February. 

It  seems  to  us  that  even  if  defendant  No.  1  had  made  a  promise 
to  pay,  and  even  if  it  was  not  conditional,  yet  it  was  not  binding, 
as  it  was  made  in  contravention  of  the  law.  Under  section  503  of 
the  Code  of  Civil  Procedure,  the  Court  is  to  determine  what  fee  or 
commission  a  Beoeiver  is  entitled  to  by  way  of  remuneration. 
The  Eeoeiver  is  an  officer  of  the  Court,  and  the  parties  cannot  by 
any  act  of  theirs  add  to  or  derogate  from,  the  functions  of  the 
Court  without  authority  from  the  Court  itself.  In  the  case  of 
Manick  Lall  Seal  v.  Surrut  Coomaree  Dasaee  (1),  this  Court  held  that 
an  agreement  between  a  Beeeiver  and  a  party  without  the  know* 
ledge  of  the  Court  was  a  gross  contempt  of  Court. 

We  are  of  opinion  that  the  parties  in  the  present  ease  entered 
into  a  contract  which  was  not  valid,  and,  theiefore,  the  suit  was 
not  maintainable.  We,  therefore,  set  aside  the  decree  oomplaiiied 
of  %nd  make  the  Bule  absolute  with  costs. 

Huh  alsoJuU, 

R.   G.    M. 

(1)  (189S)  I.  L.  K.  22  Calc.  648. 
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RAJ  NARAIN  MITTER.* 

PlaifU,  Afiundmefd  of^Mutetke — lAmitatiow  —Pouiwr  of  Receiver  to    $ue — Limi" 
iatum  Act  {XV  of  1877)  i,  i9'-Acknowledgmeni  ofUabUUyi 

By  An  o^er  of  the  Court  the  plaintiff  was  appointed  Receirer  in  a  certain 
suit  with  authority  to  sue  for  and  recovei^  an  attached  deht.  Through  some  mistake 
in  the  office  of  the  attorneys  of  the  pUintiff  in  that  suit,  the  money  sought  to  be 
attached  was  wrongly  described  in  the  Tabular  Statement  as  money  due  under 
the  agreement  of  the  2dth  October  1895,  whereas  it  should  have  been  the  agree* 
ment  of  the  a6th  August  1895,  and  the  Court,  acting  on  this  representation,  made 
the  order,  which  applied  to  the  alleged  agreement  of  the  26th  October  1895.  On 
application  to  amend  the  order  and  the  plaint  or  in  the  alternative  to  read  the 
existing  order  as  if  it  were  in  reality  applicable  to  the  right  agi^eemdnt : — 

iT^M,  that  no  order  for  amending  the  plaint  or  the  order  could  be  made;  the 
amendment  of  the  order  would  operate  only  as  a  new  ordet,  taking  effect  from 
the  date  on  which  it  is  made,  and  could  not  therefore  operate  as  the  basis  or 
authority  iot  the  present  suit.  The  plaintiff's  authority  to  maintain  this  suit 
depends  solely  upon  the  order  appoint^  him  Receiver :  if  it  has  been  made  under 
any  mistake,  it  cannot  by  any  course  of  construction  be  regarded  as  applying  to 
anything  other  than  the  subject-matter  specified  by  the  order  itself,  the  intention  of 
the  parties  being  ImmateriaL 

Way  v.  Kearn  (1)  distinguished. 

In  order  to  satisfy  the  requirements  of  s.  19  of  the  Limitation  Act,  though  a 
promise  to  pay  need  not  be  made  out,  it  is  necessaiy  when  the  right  claimed  b  a 
debt  that  an  unequivocal  and  unqualified  admission  of  the  debt  or  a  part  of  it  or 
of  the  subsisting  relationship  of  debtor  and  creditor  should  be  established.  There 
18  a  distinction  in  this  respect  between  the  law  of  limitation  applicable  in  England 
and  that  in  force  in  this  country. 

Fink  V.  Buldeo  2>a#«(2)  distinguished ;  Venkat^  v.  ParthouaradhiiVy  approved  of. 
Quare :  Whether,   having  regard  to  the  terms  of  s.  50  of  the  Code  of  Civil 
Procedure,  a  plaintiff  can  be  allowed  to  take  advantage  of  any  ground  of  exemption 
from  the  ordinary  law  of  limitation  which  has  not  been  pleaded  in  the  plaint. 

Original  Suit. 

One  Jogesliwar  Boy,  a  builder  and  contractor,  had  entered  Into 
an  agreement  on  the  26th  August  1895  with  the  defendant  to  do 

•  Original  Civil  Suit  No.  447  of  1899. 
(1)  (1862)  13  C.  B.  (N.S.)  292.  804.  (2)  (1899)  I.  L.  R.  26  Calc.  716. 

(8;  (^1892)  I.  L  R.  16  Mad.  220. 
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1908       Bome  building  works  for  the  settled  silm  of  Bs.  29,500  and  to 
B^^,     finish  the  same  by  the  16th  November  1896  and  to  pay,  in  the 
Bbhabt     event  of  his  not  so  finishing  in  due  time,  Bs.  30  per  day  as  oom- 
«.  pensation  from  the  due  date  until  actual  completion.    The  work 

^^Mittbb!*  was  done  under  the  supervision  of  Hari  Oharan  Pal,  an  engineer 
employed  by  the  defendant,  who  on  the  26th  of  July  1896  gave 
a  certificate  by  which  he  certified  that  the  work  had  been  satisfac- 
torily completed. 

On  the  25th  October  1895  the  said  Jogeahwar  Roy  in  consid- 
eration  of  the  sum   of  Bs.  3,000  executed  a    promissory  note 
in  favour  of  one  Girdhari  Lall,  and  as  security  for  the  amount 
hypothecated  the  debt  due  and  owing  to  him  (Jogeshwar  Boy)  by 
the  defendant  under  the  said  agreement  of  25th  August  1895. 
The  said  Qirdhari  Lall  instituted  a  suit  in  this  Court,  being  suit 
No.  377  of  1897,  against  the  said  Jogeshwar  Boy  for  the  amount 
due  under  the  promissory  note,  and  this  Court  by  its  decree  dated 
the  5th  of  May  1898  ordered  and  decreed  the  said  Jogeshwar  Boy 
to  pay  the  amount  claimed  to  the  said  Girdhari  Lall,  and  further 
ordered  that  the  amount  claimed  and  decreed  should  f  prm  a  charge 
on  the  debt  due  under  the  agreement  mentioned  in  the  plaint 
therein.    Qirdhari  Lall,  then  proceeded  to  execute  the  decree  by 
attaching  the  money  in  the  hands  of  the  defendant,  Baj  Narain 
Mitter,  but  through  some  mistake  made    in  the  office  of  the 
attorneys  of  GKrdhari  Lall,  the  money  was  wrongly  described 
in  the  Tabular  Statement  as  money  due  under  the  agreement  of 
the  25th  October  1895,  whereas  it  should  have  been  described  as 
money  due  under  the  agreement  of  the  26th  August  1895.    In  the 
Tabular  Statement  the  mode  in  which  the  assistance  of  the  Court 
is  sought  was  described  in  this  manner  : — ^'  By  attachment  of  the 
moneys  in  the  hands  of  B.  Mitter,  Barrister-at-Law,  belonging 
to  the  defendant,  Jogeshwar  Boy,  for  work  done  and  materials 
supplied  under  an  agreement  made  between  the  said  Mr.  Mitter 
and  the  def endant,  Jogeshwar  Boy,  and  dated  the  25th  day  of 
October  1896,  upon  which  the  decretal  amount  forms  a  charge 
under  the  decree  in  this  suit."    Acting  upon  this  representation, 
on  the  1st  of  September  1898  this  Court  by  its  order  of  that  date 
prohibited  and  restrained  the  said  Jogeshwar  Boy  from  receiving 
from  the  defendant  the  moneys  due  under  **  an  argeement  dated 


Digitized  by 


Google 


rOL.  XXX.]  CALCUTTA    SERIES.  701 

the  25th  October  1895/'  &nd  the  defendant  from  making  payment        1908 
of  the  said  moneys  or  any  portion  thereof  to  any  person  whomso-     bbkodi 
ever.    This  prohibitory  order  was  followed  by  an  order  of  the     bbhabt 
8th  March  1899  in  the  said  suit  No.  377  of  1897,  which  gave  ^^"^"" 
liberty  to  the  defendant  under  s.  268  of  .the  Civil  Procedure  ^^j^^j^^^ 
Code    to    pay  into  Court  the  amount  due  from  him  and  in 
default  of  payment  appointed  the  present  plaintiff  as  Receiver  to 
realise  the  said  moneys  with  power  to  institute  a  suit  in  his  own 
name. 

The  plaintiff  as  such  Eeoeiver  on  the  14th  of  July  1899  insti- 
tuted this  suit  for  an  account  of  what  is  due  by  the  defendant 
to  the  said  Jogeshwar  Boy  in  respect  of  the  agreement  dated  the 
25th  August  1895,  and  in  order  to  establish  that  the  cause  of 
action  was  within  the  period  prescribed  by  the  Statute  of  Limita- 
tion, he  relied  upon  an  alleged  acknowledgment  in  writing  by 
the  defendant  of  the  18th  June  1898.  The  terms  of  the  writing 
are  given  in  the  judgment. 

Mr.  Pugh  (Mr.  Oarth  with  him),  for  the  defendant,  contended 
(i)  that  the  suit  could  not  be  maintained  in  its  present  form 
because  the  plaintiff  had  no  authority  to  institute  this  suit;  he  was 
authorised  to  b^ing  a  suit  in  respect  of  the  contract  dated  the 
25th  October  1895  and  no  other  contract.  He  could  not  be 
allowed  to  succeed  upon  a  different  cause  of  action :  Oavindrav 
Desumukh  v.  Ragho  De8hmukh{i),  and  8heo  Prasad  v.  LalU 
Kmr{2).  And  (ii)  that  the  plaintiff's  right  to  sue,  if  any,  was 
barred  by  the  law  of  limitation.  The  acknowledgment  relied 
on  in  the  plaint  as  furnishing  a  new  period  of  limitation  was 
not  an  acknowledgment  of  such  express  and  unambiguous 
character  as  would  satisfy  s.  19  of  the  Limitation  Act :  Venkata  v. 
PartAasaradM(S) ;  nor  is  it  stamped:  Art.l  of  Sch.  I  to  the 
Stamp  Act;  Btt^fa  Sam  v.  £qfmohun  £op(4)  and  Mu(;i  Lalay, 
Lingu  MahyHp), 

Mr.  Aveioom  (Mr.  Gregory  with  him)  for  the  plaintiff.    I  ask 
for  leave  to  amend  the  order  authorising  the  plaintiff  to  sue  or, 

(1)  (1884)  I.  L.  B.  8  Bom.  643.  (8)  (1892)  I.  L.  B,  16  Mad.  220 

(2)  (1836)  I.  L.  B.  18  AU.  408.  (4)  (1881)  I.  L.  B.  8  dc.  282.* 

(5)  (1896)  I.  L.  B.  21  Bom.  201. 
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1908  in  the  alternative,  I  invite  the  Oourt  to  f ead  the  existing  order  a9 
Bbkodi  ^  ^*  ^®^®  ^^  reality  applioable  to  the  right  agreement :  see  Way  t. 
Bbhabt     Heatnil). 

V.  The  acknowledgment  relied  upon  in  the  plaint  is  a  proper 

MiTTBB.^^  acknowledgment  under  s.  19  of  the  Limitation  Act:  Fink  v. 
Buldeo  Da88(2),  It  does  not  require  to  be  stamped:  Fatechand 
Harchandy,  KiaaniZ). 

Sai»b  J.  This  is  a  suit  brought  by  the  plaintiff  as  the 
Receiver  appointed  by  this  Court  in  Suit  No.  877  of  1897  by 
way  of  equitable  execution  to  recover  from  the  defendant  a  debt 
alleged  to  be  due  from  him  to  one  JTogeshwar  Boy  whom  the 
defendant  employed  as  a  builder  to  do  certain  work  for  him. 

Two  grounds  of  objection  have  been  taken  to  the  suit  being 
maintained  in  its  present  form,  and  in  dealing  with  them  it  will 
be  necessary  to  examine  with  some  minuteness  the  special   ciroum- 
stances  material  to  the  case.    The  first  objection  is  as  to  the  power 
or  authority  of  the  plaintiff  to  maintain  this  suit,  and  the  second 
ground  of  defence  is  limitation.    It  appears  that  in  1897  a  suit 
was  instituted  by  Girdhari  Lall  Dhananiah  against  the  builder 
Jogeshwar  Roy  to  recover  Rs.  8,000  due  on  a  promissory  note 
executed  by  Jogeshwar  Roy  in  favour  of  the  plciintiff   Girdhari 
Lall  Dhananiah,  and  in  the  plaint  the  plaintiff  alleged   that 
as  security  for  the  amount  due  under  the  promissory  note  the 
defendant    had  hypothecated  the  debt  due  to  him  by  the  present 
defendant  Raj  Narain  Mitter,  and   the  plaintiff  in  that    suit 
claimed  that  the  amount  due  to  him  under  the  promissory  note 
should  be  declared  by  the  decree  to  be  a  charge  upon   the  debt. 
The  debt  from  Mr.  Mitter  is  alleged  in  the  plaint  to  be  due   in 
respect  of  an  agreement  of  the  26th  August  1895,  and  the  date 
of  the  promissory  note  is  25th  October  1895.     A  decree  was  made 
in  this  suit  substantially  in  the  terms  of  the  prayer  of  the  plaint, 
and  the  amount  of  the  debt  alleged  by  the  plaintiff  to  be  due 
under  the  agreement  of  the  26th  August  1895  was  alleged  in  the 
plaint  to  be  a  sum  of  Rs.  11,500.     The  plaintiff  Girdhari  Lall 
Dhananiah  then,  in  order  to  realize    the  debt  due  from  the 

(1)  (1862)  13  C.  B.  (N.  S.)  292,  804.        (2)  (1899)  I.  L.  R.  26  Calc.  716. 
(3)  (1893)  I.  L.  R.  18  Bom.  614. 
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defendant,  proceeded    tt>  attach   the  money    in  the  hands    of        i903 
Mr.  Mitter  sought  to  be  charged   by  him ;  but  through  some      bikodi 
mistake  made  in  the  oflBce  of  the  attorneys  of  the  plaintiff  GKrdhari     Bbhart 

AlOOKBRJBK 

Lall  Dhananiah,  the  money  sought  to  be  attached  was  wrongly  «. 

described  in  the  Tabular  Statement  as  money  due  under  the      mimbb^ 

agreement  of  the  25th  October  1895,  whereas  it  should  have  been 

described  as  money  due  under  the  agpreement  of  the  26th  August 

1895.     In  the  column  relating  to  the  mode  in  which  the  assistance 

of  the  Court  is  sought  the  plaintiff  asked  for  the  assistance  of  the 

Court  to  be  rendered  in  this  manner :  — "  By  attachment  of  the 

moneys  in  the  hands  of  It.  Mitter,  Barrister-at-Law,  belonging  to 

the  defendant  Jogeshwar  Boy  for  work  done  and  materials  supplied 

at  the  premises  No.  15-3   Gopal  Lall  Tagore's  Road,  Paranagore, 

imder  an  agreement  made  between  the  said   B.   Mitter  and  the 

defendant  Jogeshwar  Boy  and  dated  the  25th  day  of  October 

1895,  upon  which  the  decretal  amount  forms  a  charge  under  the 

decree  in  this  suit.''     The  Court,  acting  upon  the  representations 

contained  in  the  plaintiff's  Tabular  Statement,  attached  the  money 

alleged  to  be   due  under  the  agreement    of  the  25th   October 

1895  by  prohibitory  order  on  Mr.  Mitter,  directing  him  not  to 

part  with  the  moneys  due  to  Jogeshwar  Boy  under  that  agreement. 

Subsequently  and  pursuant  to  the  order  of  attachment,  the  Court 

was  applied  to,  and  did,  under  sections  268  and  503  of  the  Code  and 

by  way  of  equitable  execution,  appoint  the  present  plaintiff  as 

Beceiver  to  recover  by  suit  the  attached  money  in  the  hands  of 

Mr.  Mitter.    It  is  not  necessary  to  refer  further  to  the   order 

appointing  the  plaintiff  Beceiver.     Suffice  it  to  say  that  the  order 

of  appointment  authorized  the  Beceiver  to  sue  for  and  recover 

the  attached  debt.     Pursuant  to  the  authority   contained  in  the 

order  of  appointment  the  plaintiff  filed  the  present  suit  on  the  14th 

July  1899.    In  the  paragraphs  of  the  plaint  relating  to  the  order 

of  appointment  and  the  agreement  under  which  the  money  is 

alleged  to  be  due  the  recitals  are  full  of  mistakes.     The  mistake 

as  to  the  date  of  the  agreement  does  not  appear  to  have  been 

discovered  until  a  late  stage  in  the  proceedings  in  the  suit.    In 

a  further  written  statement  filed  by  the  defendant  the  defence 

was  taken  that  the   plaintiff  has  no  authority  to  maintain  this 

suit  by  reason  of  the  fact  that  the  money  souglit  to  be  recovered 
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1908        was  not  the  money  whloh  had  been  attached  in  the  hands  of  the 

Bbnodb      defendant.    Subsequently  to  the  filing  of   the  farther  written 

Bbhaht     statement,  an  application  was  made  to  me  in  chambers  by  the 

V,         attorney  for  the  plaintiff  upon  a  petition   for  leave  to  amend 

MiTTiB^'^  the  Tabular  Statement  and  prohibitory  order.    This  application 

was  made  in  the  suit  in  which  GKrdhari  Lall  Dhananiah  was 

plaintiff.    I  declined   to  make  any  order  on  that  application. 

I  thought  the  amendment  could  not  be  made  at  that  stage,  and  I 

directed  that  the  application  should  be  mentioned  in  the  present 

suit  when  the  defendant  would  have  an  opportunity  of  being 

heard.     The  matter  has  now  been  fully  discussed,  and  there  can  be 

no  question  that  the  mistake,  for  such  it  undoubtedly  was,  originated 

in  the  application  for  execution  made  by  the  plaintiff  in  the 

earlier  suit. 

The  Court  is  always  unwilling  to  allow  a  mistake  made 
inaclvertently  to  operate  prejudicially  against  a  party,  and  accord- 
ingly I  have  carefully  considered  the  question  now  raised  with  a 
view  to  see  whether  it  would  be  possible  to  give  plaintiff  leave 
to  amend  the  present  plaint,  and  for  that  purpose  whethw  I 
ought  not  to  adjourn  the  case  so  as  to  enable  the  plaintiff 
to  obtain  a  fresh  order  of  attachment  so  as  to  make  it 
applicable  to  the  money  due  under  the  agreement  of  the 
26th  August  1895.  I  am  clearly  of  opinion  that  no  such  order 
for  amendment  can  be  made  in  this  case.  The  matters  com- 
plained of  are  not  such  as  can  be  set  right  by  amendment.  The 
question  is  one  which  goes  to  the  root  of  the  authority  of  the 
plaintiff  to  maintain  this  suit ;  and  if  I  were  to  make  an  order  for 
amendment  of  the  order  for  attachment  of  the  money  due  to 
Jogeshwar  Boy  under  the  agreement  of  the  26th  August  1895, 
the  amendment  would  operate  only  as  a  new  order  of  attachment 
and  a  new  order  for  appointment  of  Beoeiver,  and  such  orders 
would  only  operate  from  the  date  on  which  they  were  made. 
They  could  not  therefore  operate  as  the  basis  or  authority  for  the 
present  suit.  But  another  view  of  the  question  has  been  present- 
ed to  the  Court  It  is  this  that  there  is  no  necessity  to  make  a 
new  order  of  attachment.  I  am  invited  to  read  the  existing 
order  as  if  it  were  in  reality  applicable  to  the  right  agreement, 
notwithstanding  the  fact  that  the  agreement  is  wrongly  described 


Digitized  by 


Google 


Vol.  XXX]  CALCUTTA    SERIES.  705 

as  the  agreement  of  the  25th  Ootober»  and  reliance  is  placed  on        1903 
the  case  of  Way  y.  Ream  (1)^  where  in  oonstruing  an  agreement      bbkods 
which,  though  dear  in  its  terms,  is  not  applicable  to  existing     Bbhabt 
facts,  the  Court  allowed  evidence  to  be  given  so  as  to  show  what         •. 
the  actual  facts  were  to  which  it  was  intended  that  the  agreement    uyti^^ 
should  refer.      This  principle  is  embodied  in  section  95  of  the 
Evidence  Act,  but  it  seems  to  me  that  this  principle  cannot  be 
invoked  to  assist  the  plaintifE  in  the  present  suit.    In  this  case 
the  Court  has  not  to  find  the  intention  of  the  parties.     Here  we 
have  to  do  with  an  order  of  Court  which  is  the  sole  authority 
of  the  plaintiff  to  maintain  the  suit,  and  it  seems  that  the  inten- 
tion of  tiie  parties  is  immaterial  to  the  question  as  to  the  title  or 
authority  of  the  plaintifE  to  maintain  this  suit,  which  must  solely 
depend  upon  the  order  appoiuting  the  Beceiver.  However,  regret- 
table the  mistake  may  be  under  which  the  prohibitory  order  was 
made  it  is  impossible,  I  think,  by  any  course  of  construction, 
to  regard  the  order  as  applying  to  anything  other  than  the  subject- 
matter  specified  by  the  order  itself.    The  effect  of  the  mistake 
is  to  make  the  prohibitory  order  a  nullity,  and  it  follows  that  the 
order  for  the  appointment  of  the  plaintiff  as  Beceiver  to  recover 
the  money  alleged  to  be  due  under  an  agreement  which  does  not 
exist  must  be  a  nullity  also.    That  beiug  so  there  is  nothing  to 
prevent  the  plaintiff  from  obtaining  a  new  order  for .  attachment 
and  a  new  order  for  the  appointment  of  a  Receiver. 

But  supposing  this  objection  could  be  surmounted,  it  appears 
to  me  that  there  is  another  grave  difficulty  in  the  way  of  the 
plaintiff  created  by  the  defence  of  limitation  set  up.  The  money 
that  the  plaintiff  seeks  to  recover  is  claimed  in  respect  of  work 
done  under  the  agreement  of  the  26th  August  1895.  It  is 
admitted  tluat  certain  extra  and  additional  work  was  done  which 
was  outside  the  agreement  mentioned^  which  work  is  not  the 
subject  of  the  present  suit  which  is  confined  to  work  done  under 
the  agreement  and  not  otherwise.  By  a  clause  in  the  agreement 
it  is  provided  that  the  work  done  thereunder  must  be  finished 
before  the  Ist  Aughran  1302,  corresponding  with  the  16th 
November  1895,  and  it  being  alleged  that  the  work  under  the 
agreement  was  duly  executed  and  completed,  the  suit  on  the  face 

(1)  (1862)  18  C.  B.  (N.  S.)  292,  804. 
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1903       of  the  plaint  would  appear  to  be  barred  onlees  some  speoial  oaee 
BiNODi     ^  shown  extending  the  period  of  limitatioo. 
Moo^^^  In  the  last  paragraph  of  the  plaint  the  spaoial  case  is  shown 

ff.  which  is  relied  upon  as  an  answer  to  the  plea  of  limitation  whioh 
MiTrBB?'^  would  otherwise  be  maintainable.  The  paragraph  runs  thus: — 
^^  The  plaintiff's  cause  of  action  arose  within  the  jurisdiction  of 
this  Hon'ble  Court  and  is  within  the  period  prescribed  by 
the  Statute  of  Limitation,  as  the  defendant  acknowledged  in 
writing  the  debt  on  the  18th  day  of  June  1898."  Section  60 
of  the  Code  of  Civil  Procedure  provides  that  the  plaint  must  show 
the  ground  upon  which  exemption  in  respect  of  the  law  of  limita- 
tion is  claimed.  The  words  are  : — ^'If  the  cause  of  action  arose 
beyond  the  period  ordinarily  allowed  by  any  law  for  instituting 
the  suit,  the  plaint  must  show  the  ground  upon  whioh  exemption 
from  such  law  is  claimed,"  and  there  is  no  doubt  that  under  that 
provision  of  the  law  the  express  acknowledgment  relied  upon  was 
set  out  in  the  12th  paragraph  of  the  plaint.  Now  the  acknowledg- 
ment referred  to  in  the  12th  paragraph  of  the  plaint  is  contained 
in  a  certain  writing  by  the  defendant  which  was  made  upon  a 
receipt  relating  to  a  letter  and  bill  for  works  and  repairs  done 
to  the  defendant's  house  at  Baranagore.  The  receipt  is  dated 
the  9th  June  1898,  and  the  writing  thereon  by  the  defendant  is 
in  these  terms  : — *^  The  bill  glanced  over  is  incorrect ;  large  amounts 
have  been  wrpngly  introduced.  I  will  first  have  the  work 
examined,  although  I  know  that  the  whole  of  the  work  is  not 
yet  finished.  Then  I  will  examine  the  estimates,  and  after  deduct- 
ing what  has  to  be  deducted,  I  will  see  what  is  due."  Now  it 
has  been  contended  that  the  writing  is  an  acknowledgment 
of  liability  within  the  meaning  of  section  19  of  the  Limitation 
Act .  An  acknowledgment  to  fall  within  this  section  must  be  an 
acknowledgment  of  liability  in  respect  ol  the  right  daimed. 
Now  it  is  difficult  to  say  that  the  defendant  intended  in  any 
sense  to  admit  liability  in  respect  of  any  portion  of  the  amount 
of  the  bill.  He  had  paid  large  sums  to  the  builder,  and  he  was 
even  claiming  the  right  to  exact  a  penalty  for  the  non-comple- 
tion of  the  work  within  the  contract  period.  It  seems  to  me  that 
the  writing  is  so  expressed  as  to  avoid  any  admission  of  liability. 
The  defendant  does  not,    I  think,   admit  that  anything    is  due 
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on  the  bill.    What  he  says  is,  he  will  examine  the  bill  and  deduct       1903 
what  has  to  be  deducted,  and  then  he  will  see  what  the  result     binodb 
is-    But  it  IS  said  it  is  sufficient  if  the  acknowledgment  amounts  ^^^j^„ 
to  an  admission  of  an  open  accounti  because  if  it  is  an  aoknow-         «. 
ledgment  of  an    unsettled  account,  then  a  promise  is  implied     mittib. 
from  such  acknowledgment    to  pay  what  may  be    due  on  that 
account.    There  is  no  doubt  that  an    acknowledgment  of  that 
partial  or  conditional  character  would  be  sufficient  under  English 
law  to  prevent  the  operation  of  the  English  law  of  limitation^ 
because  the  suit  is  based  not  on  the  acknowledgment,  but  upon  the 
implied  promise  to  pay.    The  law  is  different  in  this  country, 
and  an  acknowledgment  to  save  limitation  in  respect  of  a  debt 
must  be  an  express  acknowledgment  of  liability    in  respect  of 
the  debt  claimed  or  of  some    part  of  it.    The  right  claimed  in 
this  case  was  a  debt— not  a  right  to  an  account  based  upon  a 
mutual  open  and  current  account.    Beference  has  been  made  to 
the  decision  of  this  Court  in  the  case  of    W.  JR.  Fink  v.   Buldeo 
Da88{l).    There  is  no  doubt  an  expression  in  the  judgment  of 
the  learned  Judge  who  decided  that  case  which  would  seem  to 
show  that  in    the  opinion  of   the  learned  Judge  the    law    in 
England  was  the  same  as  the  law  in  this  country,  but  the  ques- 
tion did  not,  strictly  speaking,  arise.    The  matter  really  in  issue 
was  whether    certain  letters  written  by  the   defendant  to  the 
plaintiff  did  contain  an  acknowledgment  of  debt.    In  this  respect 
the  decision  to  which  I  have  referred  is  distinguishable  from  the 
present  case;  nor  does  it  appear  that  the  Judge's  attention  was 
directed  to  the  decisions  of  this  Oourt  under  section   19  of  the 
Ldmitation  Act  and  to  the  distinction  existing  between  the  law 
of  limitation  applicable  in  England  and    that  in  force  in  this 
country ;  while  the  law  in  this  coimtry  does  not  require  that  a  pro- 
mise to  pay  should  b^  made  out  to  avoid  limitation,  it  is  necessary 
when  the    right  claimed  is  a    debt  that  an    unequivocal  and 
unqualified  admission  of  the  debt  or  a  part  of  it  or  of  the  sub. 
sisting  relationship  of  debtor  and  creditor  should  be  established 
to  satisfy  section  19    of    the  Limitation  Act:  see    Venhuta   v. 
Partha%aradhi{S).    It  seems  to  me  therefore  that  the  acknowledge 
ment  relied  on  in  the  plaint  as  furnishing  a  new  period  of  limitation 
(1)  (1889)  I.  L.  B,  26  Calc.  715.  (2)  (1892)  I.  L.  B.  16  Had.  280. 
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1908       is  iiot  an  aoknowledgment   of  that  express  and   ananibLga<ms 

Bbnodb     ^t^^''^^'    to  satisfy   s,  19  of  the  Limitation  Act.    But  apart 

Behabt    from  the  ground  relied  on  in  the  plaint,  it  has  been  sought  to 

«.  avoid  limitation  in  two  other   ways.    Firsts  it  is  said  theire  is 

^Utrrn^^  another  aoknowledgment  not  made  by  the  defendant  himself,  but 

by  an  agent  appointed  by  him  to  supervise  the  work  done  by 

Jogeshwar  Eoy ;  this  aoknowledgment  is  not   referred  to  in  the 

plaint  at  all;  and  then  in  the  alternative  it  is  argued  as  the 

second  mode  of  avoiding    limitation  that  no  acknowledgment 

of  liability    is   necessary,  as  the  work,  the   subject  of  the  suit» 

was  not  completed,  as  the  plaint  implies,  in  November    1895 

but  continued  for  some  time  afterwards.   This  raises  the  question 

whether  the  plaintiff  can  be  allowed  to  take  advantage  of  any 

express  ground  of  exemption  from  the  ordinary  law  of  limitation 

which  has  not  been  pleaded  in  the  plaint,  having  regard  to    the 

terms  of  section  50  of  the  Civil  Procedure  Code. 

If  it  had  been  shown  that  any  reasonable  ground  existed  for 
giving  the  plaintiff  an  opportunity  for  proving  a  later  acknowledg- 
ment of  liability  by  the  defendant  or  his  agent  and  had  I  been 
asked  to  do  so,  I  should  probably  have  given  the  plaintiff 
leave  to  amend  lus  plaint  so  as  to  enable  him  to  plead  and 
prove  the  new  ground  of  exemption.  I  have  heard  the  evidence 
of  Jogeshwar  Boy,  the  builder,  and  of  the  engineer  who  was 
engaged  by  Mr.  Mitter  to  supervise  the  work,  and  who,  it  is 
alleged,  made  an  acknowledgment  of  liability  which  the  plaintiff 
now  seeks  to  take  advantage  of. 

The  evidence  of  HariCharan  Pal,  the  engineer,  was  of  a  very 
unsatisfactory  character.  The  shuffling  manner  in  which  he 
gave  lus  evidence  makes  it  impossible  to  place  any  reliance  upon  it 
at  all,  and  it  is  quite  impossible  to  say  when,  according  to  this 
witness,  it  was  that  the  work  agreed  to  be  done  under  the  agree- 
ment of  the  26th  August  was  completed,  or  whether  it  was  not 
completed  as  the  plaint  implies  at  or  before  November  1895. 
Moreover,  it  appears  that  the  acknowledgment  relied  on  as  being 
given  by  this  witness  was  in  reality  given  by  him  not  as  agent 
of  the  defendant,  but  under  circumstances  which  show  that  the 
object  was  to  give  an  unfair  advantage  to  Jogeshwar  Eoy  and  to 
prejudice  the  defendant.    In  no  sense  can  it  be  said  that  the 
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oertifloate  relied  on  by  the  plaintifi  is  a  genuine  certificate,  and,       1908 
moreoTer,  at  the  time  the  so-called  certificate  was  given,  the  wit-     Bbvodi 
nesB  was  obliged  to  admit  that  he  had  ceased  to  be  employed  by  M^mns 
the  defendant.    I  am  satisfied  he  was  acting  in  collusion  with  ^^^  ^^i^,, 
Jogeshwar  Eoy  at  the  time  when  the  certificate  sought  to  be  relied     Mittbb. 
on  was  granted.    Jogeshwar  Boy  has  been  called,  and  no  doubt 
states  the  work  under  the  agreement  of  the  26th  August  1895  was 
not  done  within  the  period  mentioned  in  the  contract,  but  he  is 
unable  to  fix  the  time  when    the  work  to  be  done  under  the 
agreement  was  in  fact  completed. 

It  appears  to  me  that  the  case  attempted  to  be  made  by 
Jogeshwar  Boy  and  Hari  Charan  Pal  as  regards  the  noa-oomple- 
tion  of  the  work  is  an  after-thought.  It  is  not  the  case  made 
originally  in  the  plaint.  The  plaint  was  framed  in  a  very 
different  way,  and  there  is  no  doubt  it  was  so  framed  deliberately 
in  order  to  avoid  payment  of  the  penalty  which  Mr.  Hitter  was 
claiming  for  non-oompletioo  of  the  work. 

The  plaintiff  ought  not  to  be  allowed  to  put  forward  a  new 
ease  inconsistent  with  the  plaint  to  enable  him  to  avoid 
limitation. 

That  being  so,  it  seems  to  me  that  the  plea  ol  limitation  has  also 
been  established.    I  must,  therefore,  dismiss  the  suit  with  costs. 

Attorneys  for  the  {daintiff :  Leslie  and  Binek. 
Attorney  for  the  defendant :  V.  C.  DiUL 
s.  c.  B. 
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CIVIL  RULE. 


id08  IBRAHIM  MULLIOK 


Jfay29.  V. 

RAMJADU  RAZSHIT.* 

JHipouMiion^J^mMical  poaeinon,  ^eot  qf—Civil  Proeedur^  Code  (Act  XIV 
of  1882)  »9.  818,  3S5—JmrudieHon. 

(Symbolical  powewion  does  not  amount  to  dispossettion  ai  contemplated  by 
a.  885  of  tbt  Code  of  Civil  Procedore. 

BuLE  granted  to  Eamjadu  Bakshit  and  other  decree-holders. 

Bamjadu  Bakshit  and  others  obtained  a  decree  for  azrears 
of  rent  against  their  tenants,  Laohmi  and  Oolap.  In  ezecation 
of  that  decree  they  brought  the  defaulting  tenure  to  sale  and 
purchased  it  fhemselYes  on  the  12th  February  1902.  The  sale 
was  confirmed  on  the  18th  March  1902,  and  formal  possession 
was  delivered  to  the  purchasers  on  the  16th  November  1902.  One 
Ibrahim  Mullick  and  another  made  an  application  on  the  5th 
December  1902  in  the  Court  of  the  3rd  Munsif  of  Serampore 
under  s.  335  of  the  Civil  Procedure  Code  on  the  allegation 
that,  by  the  delivery  of  possession,  formal  possession  of  a  tank 
belonging  to  them  was  given  to  the  purchasers.  They  stated  in 
their  application  that  the  object  of  it  was  to  protect  themselves 
against  any  disturbance  in  their  possession  of  the  said  tank, 
and  prayed  for  an  inquiry  by  the  Court  as  to  the  alleged  dispos- 
session. The  decree-holders  objected  that  the  application  was  not 
tenable  under  s.  335  of  the  Civil  Procedure  Code,  as  it  appeared 
from  the  petition  itself  that  the  applicants  were  still  in  possession 
of  the  tank;  and,  moreover,  the  applicant  in  his  deposition 
stated  that  he  was  still  holding  possession  of  the  disputed  tank 
The  learned  Munsif  overruled  the  objection  of  the  decree-holders 
and  allowed  the  application. 

Thereupon  the  decree-holders  moved  the  High  Court  and 
obtained  this  Bule. 

•Ciyil  Rale  No.  1440  of  1908,  againat  the  order  of  Kali  Daa  Mukerjee,  Muniif 
of  Serampore,  dated  Feb.  14, 1908. 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA    SEKIES. 


711 


Saiu  8hib  Chandra  Palit  for  the  petitioners.  The  Court  below 
was  wrong  in  entertaining  the  application  under  s.  335  of  the  Code 
of  Civil  Procedure.  That  section  gives  jurisdiction  to  a  Court 
where  there  has  been  actual  dispossession.  There  only  formal 
possession  was  given  to  the  decree-holder  by  sticking  bamboos. 
Upon  the  petitioner's  own  showing,  it  appeared  thafc  he  was  not 
dispossessed  by  the  delivery  of  possession,  as  he  admitted  in  his 
deposition  that  he  was  still  holding  possession.  It  was  only  to 
protect  himself  against  future  disturbsuace  that  he  made  the  appli- 
cation. That  would  not  give  jurisdiction  to  a  Court  under  s.  336 
of  the  Civil  Procedure  Code  to  entertain  the  application.  S.  318 
of  the  Code  lends  support  to  my  contention.  In  this  case  no 
possession  was  delivered  by  removing  anybody  who  was  in  actual 
possession  of  the  tank.  The  case  of  Kisori  Lai  Goswami  v.  Lala 
8hib  LaU{i)  is  in  my  favour. 

Mr.  jr.  N,  Chaudhuri  {Babu  Oirish  Chandra  Pal  with  him) 
for  the  opposite  party.  The  case  cited  by  the  other  side  is  distin- 
guishable. In  that  case  symbolical  possession  was  given  under 
8.  319  of  the  Civil  Procedure  Code,  whilst  in  the  present  case 
delivery  of  possession  was  given  under  s.  318  of  the  Code  by^ 
sticking  bamboos.  The  Court  is  only  to  look  into  the  application 
of  the  petitioner,  and  not  into  his  deposition  which  he  might 
have  given  later  on.  In  the  application,  he  stated  that  by  the 
delivery  of  possession  to  the  decree-holders  he  was  dispossessed  of  * 
his  tank,  as  it  was  included  in  the  writ  of  delivery  of  possession. 
If  that  was  true,  and  as  it  was  found  by  the  Court  below  to  be 
true,  the  Court  had  jurisdiction  to  entertain  the  application  under 
6.  335  of  the  Code  of  Civil  Procedure. 

Bahu  8hib  Chandra  Palit  in  reply. 

'  MifcffTt^AF  C J-  The  only  question  we  have  to  consider  on 
this  application  is  whether  the  applicant  in  the  Court  below  has 
brought  his  case  within  section  335  of  the  Code  of  Civil  Proce- 
dure, so  as  to  give  the  Court  jurisdiction  to  act  under  that  section  : 
we  have  nothing  to  do  with  any  other  question.  That  section 
allows  a  summary   proceeding  in  certain  cases.     It  says  :— "If  in 

(1)  (1897)  1.  C.  W.  N.  348. 
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delivering  possession  "  of  the  property  purchased  "  any  such  person," 
that  isy  a  third  person,  *^  is  dispossessed,  the  Court,  on  the  com- 
plaint of  the  purohiiser  or  the  person  so  dispossessed,  shall  enquire 
into  the  matter  of  dispossession."  The  question  we  have  to  con- 
sider is  whether  the  applicant  in  the  Court  below  was  dispQeeeflsed 
within  the  meaning  of  the  section.  I  think  that,  upon  his  own 
showing,  whatever  may  be  the  ulterior  rights  of  the  parties,  he 
has  not  been  so  dispossessed  as  to  entitle  him  to  apply  in  the 
summary  way  authorized  by  the  section.  On  his  own  evidence  he 
is  still  in  possession  :  he  has  not  been  dispossessed.  It  is  said  that 
he  has  been  dispossessed  because  symbolical  possession  has  been 
given  of  the  tank  in  question  to  the  petitioner.  Whatever,  as 
between  the  parties,  ultimately  may  be  the  legal  effect  of  this,  it 
does  not  amount  to  the  dispossession  contemplated  by  section  335. 
Section  318  throws  at  least  a  side  light  upon  what  is  meant  by 
^'  dispossession  "  in  section  335. 

I  may  point  out  that  if  the  tank  in  question  belongs  to 
the  opposite  party,  he  can  assert  his  right  by  suit :  at  present  he  is 
in  physical  possession  of  the  tank. 

The  Bule  must  be  made  absolute  with  costs. 


Obzdt  J.    I  concur. 


Buh  ab$olute. 


s.  0.  Q. 
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CIVIL  REFERENCE. 


ABDUL  GAFUR  wo8 

r.  JToy  1. 

W.  J.  ALBYN.* 

SxeoMiton  of  decree— AtiaehmeHt  ofeaUtfy — Prohibitory  order — Sailway  eervamte, 
talaries  of— CivU  Procedure  Code  (Act  XIV  of  1882)  m.  268,  617SmaU 
CcHtee  Court,  Jurisdiction  tif—JDisbureinff  office  outside  the  jurisdiction 
^  the  Court— Trantfer  qf  decree  for  execution* 

A  Small  Cause  Court  has  no  authority  to  attach  the  salary  of  a  Railway 
servant  that  has  not  yet  fallen  due,  by  a  prohibitory  order  issued  nnder  s.  268 
of  the  Code  of  Civil  Procedure  to  the  ofBcer  whose  duty  it  is  to  disburse  the 
salary,  when  the  disbursing  office  is  situate  outside  the  jurisdiction  of  the  Court. 
The  decree  must  be  sent  for  execution  to  the  Court  within  the  local  limits  of 
which  the  disbursing  office  is  situate. 

A  disbursing  officer  who  has  so  far  submitted  to  such  a  prohibitoiy  order  as 
to  recover  and  keep  in  deposit  with  him  the  portion  of  the  salary  attached,  is  not 
bound  to  pay  the  money  into  the  Court  which  attached  it  without  jurisdiction. 

Eossein  Ally  v.  Ashotosh  QangooUyiX)  and  ParhM  Charon  y.  Paneha- 
nand(2)  followed;  In  the  matter  of  J.  HoUick(S)  explained. 

Civil  Beferbngb. 

This  was  a  reference  made  by  the  Munsif  of  Gobindapur, 
exerdfiing  the  powers  of  a  Small  Cause  Court  Judge,  under 
6.  617  of  the  Code  of  Civil  Procedure. 

The  case  as  stated  by  the  learned  Munsif  for  the  decision 
of  the  High  Court,  in  which  the  facts  and  his  opinions  are  fully 
set  out,  was  as  follows  :*^ 

"One  Abdul  Oafur  obtained  a  SmaU  Cause  Court  decree  for  Rs.  87.18  from 
this  Court  against  one  Mr.  W.J.  Albyn,  who  is  a  gunner  guard  employed  at 
Dhanbad,  a  Railway  station  of  B.  I.  RaUway  within  the  local  Umits  of  the 
jurisdiction  of  this  Court,  on  the  28rd  June  last.  On  the  81st  July  1902,  he  took 
out  execution  and  prayed  for  the  attachment  of  the  judgment-debtor's  sahuy  for 
the  month  of  July  1902.    An  attachment  order  was  first  served  on  the  Agent  of 

•  Civil  Reference  No.  U  of  1903  by  Jnanendra  Chandra  Banerjee,  Munsif 
of  Gobindapur,  dated  Jan.  26, 1908. 

(1)  (1878)  8  C.  L.  R.  80.  (2)  (1884)  I.  L.  R.  6  All.  248. 

(3)  (1868)  2  B.  L.  R.  (A.  C.)  108;  10  W.  R.  447. 
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1903  *^®  ^^^  Company,  who  resides  in   the  town  of  Calcutta,  under  section  268,   Civil 

^^'^  Procedure  Code.     In  reply,  the  Chief  Auditor  informed  me  that  the    judgm^t- 

Abdul        debtor's  salary  for  July  had  been  passed  for  that  month  prior  to  the  receipt  of  this 

fj.  Court's  order,  and  at  the  same  time  he  raised  objection  to  the  jurisdiction  of  this 

AXBTN.        Court  to  pass  an  order  for  attachment.    As  the  Chief  Auditor,  instead  of  the  Agent, 

addressed  the  letter  to  me  named  above,   I   requested  him  to  name  the  officer  of 

the  said  Railway  Company  whose  duty  it  is    to  disburse  the  salary  of  the  said 

judgment-debtor,    and  to  let  me  know  where  the  salary  of  the  judgm^t-debtor 

is  actually  paid.    He  by  his  replies  informed  me  that  the  disbursing  officer   is  he 

hims  If,  and  that  the  salary  of  the  judgment-debtor  has  for  the  past  few  montiia 

been  paid  on  the  station  at  Dhanbad,  which  is  within  the  jurisdiction  of  this  Court. 

The  execution  case  was  dismissed  as  inf  ructuous  on  the  28rd  August  1902. 

*'  The  decree-holder  on  the  23rd  September  1902  again  applied  for  execution  of 
his  decree.  In  the  said  application  he  prayed  for  the  attachment  of  a  moiety  of 
the  judgment-debtor's  salary  for  the  month  of  September  1902  and  of  subsequent 
months  until  the  entire  amount  of  the  decree  was  realised.  Accordingly  an  order 
for  attachment  under  section  263,  Civil  Procedure  Code,  was  passed  and  a  prohibi- 
tory order  was  served  on  the  judgement-debtor,  and  another  copy  of  the  same  was 
also  served  upon  the  Chief  Auditor,  whose  office  is  in  the  town  of  Calcutta,  through 
the  Small  Cause  Court,  Calcutta.  That  order  was  duly  served  on  the  said  officer,  as 
would  appear  from  the  affidavit  of  the  bailiff  of  the  Small  Cause  Court,  Calcutta. 
The  Chief  Auditor  by  his  letter  dated  the  12th  December  informed  me  that  the 
amount  of  the  decree  was  recovered  from  the  debtor  and  held  in  deposit  pending 
orders  from  the  Court. 

"  I  accordingly  made  an  order  and  served  a  copy  of  the  same  through  the  Small 
Cause  Court,  Calcutta,  upon  the  Chief  Auditor,  requiring  him  to  remit  the  attached 
money  to  this  Court  by  postal  money-order.  He  in  reply  by  his  letter  dated  the 
5th  January  1908  stated  that  no  payment  could  be  made  until  an  order  from  the 
Court  of  Small  Causes,  Calcutta,  was  received  directing  payment  of  the  attached 
amount  into  that  Court.  I  then  addressed  a  letter  to  the  Agent  of  the  said  Company, 
pointing  out  that  the  Calcutta  Small  Cause  Court  served  my  order  on  the  Chief 
Auditor  in  a  ministeiial  capacity,  and  as  such  is  not  competent  to  pass  any  order  in 
connection  with  the  execution  case  under  reference,  and  that  only  this  Court  is 
competent  to  pass  an  order  for  payment  of  the  money  held  under  attachment,  and 
asking  him  to  direct  the  Chief  Auditor  to  carry  out  the  order  of  this  Court  without 
further  delay.  The  Agent  by  his  letter  dated  the  23rd  January  disputes  this 
Court's  authority  to  require  payment  into  Court  of  the  money  attached,  and  has 
thereby  declined  to  give  effect  to  the  order  of  this  Court." 

"  Under  the  circumstances  stated  above,  and  inasmuch  as  the  decree  under 
execution  is  a  Small  Cause  Court  decree,  I  am  (under  s.  617,  Civil  Procedure 
Code)  compelled  to  refer  to  the  Hon'ble  Court  for  its  consideration  and  orders  the 
following  questions: — 

<*  1.  Whether  the  salaries  of  Railway  servants  residing  and  working  for  gain 
and  actually  getting  their  pay  within  the  local  jurisdiction  of  a  Court  can  be 
attached  in  execution  of  Small  Cause  Court  decrees  passed  by  such  Court  f 
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"  In  my  opinion  inch  laUtfiat  coold  be  attached  wken  tl^e  jndgment-debton 
reside  and  work  for  gain  witliin  tke  juriadiction  of  ench  Conrt»  and  the  clanie  (a) 
of  |iara.  2,  g.  228,  Civil  Procednre  Code,  does  not  stand  in  the  way  of  ezecnting 
decrees  by  snch  Court  against  snch  jndgment-debtors. 

"  2.  Whether  in  snch  cases  snch  Conrt  is  competent  to  serve  through  the 
Small  Canse  Conri  Calcutta,  the  attachment  named  in  paras.  4  and  5  of  s.  268,  Civil 
Procednre  Code,  on  the  disbursing  officer  having  his  office  in  the  town  of  Calcutta^ 
and  the  said  disbursing  officer  on  receipt  of  such  order  is  bound  to  give  effect  to 
the  orders  of  the  Court  ? 

"In  my  opinions.  268,  Civil  Procedure  Code,  fully  authorises  such  Court  to 
serve  upon  the  disbursing  officer  in  Calcutta  an  order  attaching  the  salaries  of 
Railway  servants  residing,  working  for  gidn,  and  getting  their  pay  at  stations  within 
the  juiisdiction  of  such  Court.  In  the  matter  of  J.  HolUek(l)  supports  my 
opinion. 

"  8.  When  the  salary  of  a  Railway  servant  working  within  the  local  juris- 
diction of  a  Court  has  been  ordered  to  be  attached  in  execution  of  a  Small  Cause 
Conrt  decree  passed  by  such  Court,  and  when  the  disbursing  officer  has  given  effect 
to  such  attachment  by  recovering  the  decree  money  from  a  Railway  servant  and 
holding  in  deposit  the  said  amount,  whether  such  Court  is  competent  to  order  the 
disbursing  officer  to  pay  the  attached  amount  into  Court  (to  remit  the  amount  by 
postal  money-order),  and  if  any  such  order  is  made  and  duly  served  upoi^  such 
disbursing  officer,  whether  the  latter  is  bound  to  carry  it  out  P 

"In  my  opinion  the  last  and  the  last  but  two  paras,  of  s.  268,  Civil  Procedure 
Code,  authorise  such  Court  to  pass  any  order  it  thinks  proper  in  connection 
with  the  attached  amount,  and  the  disburnng  officer  is  bound  by  such  order, 
and  he  is  also  bound  to  pay  the  attached  amount  into  such  Court,  and  there 
is  no  valid  ground  for  the  Railway  officers  to  dispute  the  power  of  such  Court  to  ask 
the  Chief  Auditor  to  send  money  to  the  Court.  A  decree-holder  would  certainly 
derive  no  benefit  by  attaching  the  salary  of  a  Railway  servant  if  the  disbursing 
officer  simply  holds  the  attached  money  in  deposit  without  making  any  payment  of 
the  same.  The  decree-holder's  object  for  attaching  such  salary  is  ultimately  to  get 
the  amount  in  satisfaction  of  his  decree.  In  my  humble  opinion  it  is  absurd  and 
nnreas<mable  to  suppose  that  a  Court  which  has  power  to  attach  the  salary  of  a 
Railway  servant  has  no  power  to  give  the  judgment- creditor  the  relief  of  actually 
obtaining  the  attached  money.  The  last  para,  of  s.  268,  Civil  Procedure  Code> 
enjoins  that  a  disbursing  officer  is  to  pay  into  Court  the  attached  money  from  time 
to  time,  and  I  think  he  is  bound  to  do  so  whenever  so  ordered  by  the  attaching 
Court." 

Mr.  O^Kinealy  and  Dr.  Ashutosh  Mookerjee  for  the  Railway 
Companj. 

BAvamjaa  avd  Paboxtbb  J  J.  This  is  a  reference  from  the 
Monsil  of  Qobindapnr  exeroising  the  powers  of  a  Small  CaueTe 
Oonrt  Judge,  nnder  section  617  of   the  Code  of  Civil  Ptooedore, 

(1)  (1868)  2  B.  L.  B.  (A.  C.)  108;  10  W.'R.  447. 
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1908       which  has  been  transmitted  to  this  Court  through  the  Judicial 

Abdul      Commissioner  of  Chota  Nagpur,  and  the  first  question  referred 

^^J'J"      to  us  is,  whether  the  salaries  of  Railway  servants  residing  and 

Albtk.      working  for  gain  and  actually  getting  their  pay  within  the  local 

jurisdiction  of  a  Court  can  be  attached  in  execution  of  a  Small 

Cause  Court  decree  passed  by  such  Court. 

The  learned  Munsif  is  of  opinion  that  the  question  should  be 
answered  in  the  affirmative,  and  so  it  ought  from  one  point  of 
view,  no  doubt.    If  the  attachment  is  made  by  the  Small  Cause 
Court  at  or  about  the  time  when  the  agent  of  the  disbursing 
officer  is  going  to  hand  the  money  to  the  Railway  servants  within 
the  jurisdiction  of  that  Court,  the  attachment  would  be  valid, 
for  it  would  then  be  an  attachment  of  a  debt  due  to  the  judg- 
ment-debtor made  within  the  jurisdiction  of  the  attaching  Court. 
But  if  the  attachment  is  of  salary  that  has  not  actually  fallen 
due,  and  is  made  in   the  manner  indicated  in  section  268  of 
the  .Code  of  Civil  Procedure  by  a  prohibitory  order  requiring  the 
officer  whose  duty  it  it  to  disburse  the  salary,  to  withhold  every 
month  such  portion  as  the  Court  may  direct  until  the  further 
orders  of  the  Court,  the  attachment  in  such  a  case  is  attachment 
of  a  debt  not  of  course  aotually  due  to  the  judgment-debtor,  but 
anticipated  to  fall  doe  to  hi])i«  month  by  month,  at  the   place 
where  the  disbursing  officer  has  his  office,  and  such  an  attach- 
ment can  be  made  only  by  the  Court  having  jurisdiction  at  the 
place  where  the  disbursing  officer  has  his  office.    It  would  seem 
from  the  statement  of  facts  in  this  reference  that  the  attachment 
here  was  of  this  latter  description,  and  if  that  was  so,  the  attach- 
ment was  made  in  Calcutta,  where  the  Munsif  of  Gobindapur  has 
no  jurisdiction.    The  view  we  take  is  in  accordance  with  that 
taken  by  this  Court  in  the    case  of  JETossein  Ally  v.    Ashotoih 
GangooUy(l)  and  by  the  Allahabad   High  Court  in  the  case  of 
Parbati  Charan  v.  Panchanand{2)i  and  it  is  not  really  in  conflict 
with  that  taken  by  this  Court  in  the  case  of  J.  Hollkk  (8),  because 
there  the  order  was  made  by  the  Monghyr  Court,  within  whose 
jurisdiction  the  disbursing  officer's  office  was  held,  that    office 
being  held  at  Jamalpor.    We  may  here  observe  that  although  the 

(1)  (187S)  8  C.  L.  R.  80.  (2)    (1884)  I.  L.  B.  6  AU.  248.. 

(3)  (1888)  2  B.  L.  B.  (A.  C.)  108 ;  10  W.  B.  447. 
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previoofl  attaching  order  was  made  without  juriBdiotioiiy  we  under-        1903 
stand  from  the  learned  oounsel  for  the  Bailway  Company  that  the      ^^j, 
money  attached  has  not  been  paid  to  the  judgment-debtor,  but  is      Oatctb 
still  held  in  deposit,  and  would  be  available  for  the  decree-holder      Albtv. 
if  only  the  attachment  is  made  in  due  form  by  the  decree  being 
sent  down  for  execution  to  the  Calcutta  Small  Cause  Court. 

The  second  question  in  the  reference  has  in  effect  been  already 
answered,  that  question  being  whether  in  such  cases  such  Court  is 
competent  to  serve  through  the  Small  Cause  Court,  Calcutta,  the 
attachment  order  named  in  paragraphs  4  and  5  of  section  268  of 
the  Code  of  Civil  Procedure,  on  the  disbursing  officer  having  his 
office  in  the  town  of  Calcutta,  and  the  said  disbursing  officer  on 
receipt  of  such  order  is  bound  to  give  effect  to  the  orders  of  the 
Court.  It  the  attachment  is  of  salary  to  fall  due  and  is  to  be  made 
in  the  manner  indicated  in  section  268,  which  we  have  already 
referred  to,  the  attachment  itself  could  not  be  made  by  the 
Oobindapur  Small  Cause  Court  without  the  decree  being  transferred 
for  execution  to  the  Court  of  Small  Causes  at  Calcutta. 

The  third  question  is  whether  *^  when  the  salary  of  a  Railway 
servant  working  within  the  local  jurisdiction  of  a  Court  has  been, 
otdered  to  be  attached  in  execution  of  a  Small  Cause  Court  decree 
passed  by  such  Court,  and  when  the  disbursing  officer  has  given 
effect  to  suoh  attachment  by  recovering  the  decree  money  from  a 
Bailway  servant  and  holding  in  deposit  the  same  amount,  such 
Court  is  competent  to  order  the  disbursing  officer  to  pay  the 
attached  amount  into  the  Court  (to  remit  the  amount  by  postal 
money-order)  and  if  any  such  order  is  made  and  duly  served  upon 
such  disbursing  officer,  whether  the  latter  is  bound  to  carry  it 
out." 

To  the  third  question  stated  in  the  reference  our  answer  is 
this :  that  the  disbursing  officer  when  he  submitted  to  the  order 
for  attachment  did  so  under  a  mistake  of  fact,  namely,  that  the 
order  had  really  emanated  from  the  Calcutta  Small  Cause  Court, 
which  has  jurisdiction  in  the  matter.  But  when  he  was  informed 
that  the  order  did  not  really  emanate  from  that  Court,  but  pro- 
ceeded from  the  Gobindapur  Court,  which  has  no  jurisdiction  over 
him,  he  was  justified  in  not  remitting  the  money  to  the  Oobinda- 
pur Court.    But  as  we  are  informed  by  the  learned  counsel  for 
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the  Bailway  Company,  and  as  we  have  already  observed  aboYe« 
the  money  is  still  in  deposit  with  the  disbnrBing  officer,  and  wiU 
be  available  for  the  deoreeholder  if  only  the  attaohment  is 
made  in  due  form  by  the  decree  being  transferred  to  the  Small 
Cause  Court  at  Calootta  for  exeipution. 

M.    N.    R. 


APPELLATE   CIVIL. 


1908 
March  27. 


PA8UPATI  NATH  BOSE 
NANDO  LAL  BOSE.* 


JSseeuHon  lif  deeree— Decree  declared  void  a$  agaimti  one  of  iAe  fortiee, 
effect  of-^Frauduleni  decree, 

A  brought  a  stdt  for  partition  against  B  and  C,  and  obtained  a  decree  by 
content,  baaed  npon  the  award  of  certain  arbitrators.  C  snbseqnently  brooght  a 
suit  for  a  declaration  that  the  award  and  the  decree  were  fraudulent  and  void  as 
against  her.  The  suit  was  decreed  in  her  f avonr.  On  an  application  for  the  ezecn- 
tiqn  of  the  decree  by  A  agunst  B,  objection  was  taken  by  the  latter  on  the  ground 
that^  inasmuch  as  the  decree  was  declared  to  be  fraudulent  and  Toid  as  against  C, 
it  was  not  susceptible  of  execution  :-* 

Held,  that  as  the  decree  was  dedaied  fraudulent  and  void  as  against  0  only, 
it  was  a  subsisting  decree  between  A  and  B  and  was  susceptible  of  exeeutioB. 

BUmaji  Qovimd  Kmlkmrm  y.  Eakmalai  (1)  and  Ifmieea  A^fffmr  ▼.  Annawmi 
ji^ar(2)  referred  to. 

Appeal  by  Fasapati  Nath  Bose,  the  judgment-debtor. 

This  appeal  arose  out  of  an  application  for  execution  of  a 
deoree.  Nando  Lai  Bose  brought  a  suit  for  partition  against 
his  brother,  Pasupati  Nath  Bose,  his  sister-in-law,  Sreemutty 
Nistarini  Dassi,  and  others  in  the  Subordinate  Judge's  Court  at 
Alipore.  The  matter  was  referred  to  arbitration  of  certain  gentle- 
men, and  by  consent  of  parties,  on  the  12th  September  1899,  it 
was  ordered  by  the  Subordinate  Judge  that  the  award  of  the 

*  Appeal  from  order  No.  609  of  1900,  against  the  order  of  Bam  Oopal  Ohaki, 
Suboridnate  Judge  of  24-Perganafl»  dated  Dec.  6, 1900. 
(1)  (HjK)  I.  L.  B.  10  Bom.  888.  (2)  (1901)  I.  L.  B.  26  Mad.  426. 
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arbitrators  be  filed  in  the    Court  and  the  same  be  confirmed       i9og 
as  a  deoree  of  the  Oourt.    Under  the  award  Nando  Lai  Bose    pa^I^^i 
was  to  obtain  a  certain  sum  of  money  from   Pasapati  Nath  NathBosb 
Bose    as    owelty.     Sabsequently    Sreemutty    Nistarini    Dasai  NaitdoLal 
brought  a  suit  on  the  Original  Side  of  the  High  Court,  olaiming  to       ^*'' 
have  the  award  and  deoree  set  aside  as  fraudulent  and  of  no  effect 
as  against  her.    That  suit  came  on  for  hearing  before  Mr.  Justice 
Stanley,  who  declared  that  the  award  and  deoree  were  fraudulent 
and  void  as  against  the  plaintifi,  Nistarini  Dassi,  and  that  decision 
was  confirmed  on  appeaL 

Nando  Lai  Bose,  the  decree-holder,  then  applied  to  the  Subor- 
dinate Judge  of  24-Perganas  for  realization  of  a  certain  sum  of 
money  which  was  decreed  in  his  favour  by  virtue  of  that  award, 
as  against  the  judgment-debtor,  Pasupati  Nath  Bose.  Pasupati 
objected  to  the  execution  of  the  decree  mainly  on  the  ground 
that,  inasmuch  as  the  decree  was  set  aside  by  the  High  Court 
as  fraudulent,  it  was  no  longer  capable  of  being  executed.  The 
Court  of  first  instance  overruled  the  objection  and  allowed  the 
execution  to  proceed. 

Dr.  Ashutosh  Mooherjee  ( Bahu  Jnanendra  NcUh  Bote  with  him). 
The  Court  below  was  wrong  in  allowing  the  execution  to  proceed, 
the  decree  having  already  been  stt  aside  as  against  one  of  the 
defendants,  as  fraudulent.  It  was  a  partition  decree.  A  partition 
decree  inures  to  the  benefit  of  all  the  parties  to  the  suit.  If  it  is 
of  no  avail  against  one  of  the  parties,  it  is  ineffectual  as  against 
the  others. 

Babu  Dwarka  Nath  Okuckerbuiiy  for  the  respondent.  There  is 
no  difficulty  in  executing  the  decree.  Where  a  decree  of  a  Court 
is  set  aside  as  against  one  of  the  parties  only,  the  result  of  it  is  not 
that  it  is  set  aside  as  against  the  others.  The  cases  of  Bhimq/i 
Oovind  Kulkarni  v.  £akmabai(l)  and  Nixtesa  Ayyar  v.  Annasamt 
Ayyar(2)  support  my  contention. 

Dr.  Asfndosh  Mooherjee  in  reply. 

Kaouuv  C,  J.  This  is  an  appeal  from  the  order  of  the 
Subordinate  Judge  of  the  Second  Court  of  Alipore,  dated  5th  of 

(1)  (1S85)  I.  L.  R.  10  Bom.  888.  (2)  (1901)  I.  L.  B.  25  ICad.  426. 


Digitized  by 


Google 


720 


CALCUTTA    SBRIES.  [VOL.  XXX. 

1908        December  1900,  under  which  he  allowed  execution  to  proceed  as 


p  between  Nando  Lai  Bose,  who  is  the  decree-holder,  and  Fasupati 

Nath  Bosb    Nath  Bose,  who  is  the  judgment-debtor,  and  the  present  appellant. 

NiN^  Lal  By  a  consent  decree  dated  the  12th  of  September  1899,  it  was 
^^^''  ordered  that  the  award  of  certain  arbitrators,  which  is  referred  to 
in  the  decree,  be  filed  in  the  Court,  and  the  same  be  confirmed  as 
a  decree  passed  by  the  Court.  That  decree  was  passed  in  a  suit 
instituted  in  the  Alipore  Court  between  Nando  Lal  Bose  as 
plaintiff  and  his  brother,  Fasupati  Nath  Bose,  as  the  first  defend- 
ant, and  Sreemutty  Nistarini  Dassi  as  the  second  defendant,  and 
there  were  other  defendants  to  whom  I  need  not  particularly 
refer.  Subsequently  Nistarini  Dassi  brought  a  suit  on  the 
Original  Side  of  this  Court,  claiming  to  have  the  award  and  the 
decree,  which  I  have  mentioned,  set  aside  as  fraudulent  and  of  no 
effect  as  against  her.  That  suit  was  heard  before  Mr.  Justice 
Stanley,  who  declared  that  the  award  and  the  decree  were  fraudu- 
lent and  void  as  against  the  plaintiff  and  not  binding  upon  her. 
Nando  Lal  Bose  appealed  against  that  decision,  but  it  was 
ultimately  confirmed  by  this  Court.  Therefore  the  position  is 
this :  the  decree  as  against  Nistarini  Dassi  is  not  binding  upon 
her,  having  been  declared  to  be  fraudulent  and  void  as  against 
her.  Then  Nando  Lal  Bose  proceeds  to  execute  the  decree  as 
against  Fasupati  Nath  Bose,  but  the  latter  says  that,  inasmuch 
as  the  decree  has  been  declared  to  be  fraudulent  and  void,  the 
decree  altogether  must  be  taken  to  be  so,  and  therefore  it  is  not 
susceptible  of  execution,  and  that  the  execution  proceedings  ought 
not  to  go  on. 

I  do  not  think  that  argument  ought  to  prevail.  The  decree 
has  only  been  declared  fraudulent  and  void  as  against  the  plaintiff, 
Nistarini  Dassi,  but  as  between  the  two  brothers,  Nando  Lal  Bose 
and  Fasupati  Nath  Bose,  it  remains  intact,  and  if  it  remains  in- 
tact as  between  them,  it  is  difficult  to  see  why  Nando  Lal  Bose 
should  not  be  entitled  to  execute  it.  This  view  seems  to  be  consis- 
tent with  the  view  expressed  in  the  case  of  Bhimq^  Ootind 
Kulkarni  v.  EakmabaHXi  and  the  English  case  there  referred  to. 
It  is  als0|  I  think,  consistent  with  the  principle  laid  down  in  the 
case  of  Naiesa  Ayyar  v.  Anna$ami  Ayyar{2). 

(1)  (1S85)  I.  L.  R.  10  Bom.  888.  (2)  (1901)  I.  L.  R.  26  Mad.  426. 
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It  is  urged  that  this  principle  ought  not  to  apply,  having       1908 
regard  to  the  f  aot  that  the  decree  was  a  partition-decree,  or  had    pJ^ti 
the  effect  of  a  partition-decree.    That  does  not  seem  to  me  to  affect  Nam  bosi 
the  principle  :    it  may  lead  to  complications^  but  those,  perhaps,  Navdo  Lal 
would  arise  whichever  way  we  decide  the  point. 

The  decree  is  a  subsisting  decree  between  the  two  brothers, 
and,  if  subsisting,  is  susceptible  of  execution. 

On  these  grounds  the  appeal  fails  and  must  be  dismissed  with 
costs. 

KzTBA  «r«    I  concur. 

Appeal  dismissed, 
s.  c.  G. 


CRIMINAL   REVISION. 


W.  E.  FINK  1908 


V.  Ma9  21. 

THE  CORPORATION  OF  CALCUTTA.* 

Mectdvr — Fariff  to  Criminal  Procemiiiiff$—dtea9€  ff  (hurt — **  Owner" — Catcntia 
Municipal  Act  (Bengal  Act  III  qf  1899)  m.  3,  320,  674. 

A  Receiver  appointed  by  the  High  Court  ie  not  the  "owner"  of  the  property 
of  which  he  has  been  appointed  Receiver,  within  the  meaning  of  e.  8,  cl.  (82)  of 
Bengal  Act  III  of  1899;  nor  can  he  be  made  a  party  to  any  suit  or  proceeding 
without  the  leave  of  the  Court  appointing  him. 

Dunne  v.  Kumar  Chandra  Kiiore(l)  referred  to. 

Rules  granted  to  the  petitioner,  W.  R.  Fink. 

Theee  Rules  were  issued  calling  upon  the  Municipal  Magis- 
trate of  Calcutta  to  shew  cause  why  the  order  fining  the  petitioner 
should  not  be  set  aside  on  the  ground  that  the  petitioner  being  a 
Receiver  appointed  by  the  High  Court,  no  order  could  be  made 
against  him  under  the  provisions  of  ss.  320  and  574  of  the 
Calcutta  Municipal  Aot  of  180.3. 

•  Criminal  Revision  Kos.  847  and  848  of  1903  againit  the  order  of  P.  N. 
Hookerjee,  Municipal  Magistrate,  Calcutta,  dated  March  18,  1908. 

(1)  (1902)  I.  L.  R.  80  Calc.  593;  7  C.  W.  N.  890. 
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1908  On  the  13th  September  1901,  the  petitioner  was  appointed  by 

^       the  High  Court,  in  suit  No.   450  of  1900,  Receiver  of    the 

CoBPOBATioN  ™°^^^^T^1^  properties  appertaining  to  the  estate  of  Haji  Cassim 
ov         Arifif,  deceased,    consisting    of,   amongst    others,    the    premises 

Calguwa.    ^^  220  to  232,  Old  China  Bazar  Street  in  Calcutta. 

On  the  22nd  November  1902  the  petitioner  received  from  the 
Corporation  of  Calcutta  a  notice  dated  the  Srd  November  1902, 
requiring  bim  mthin  twenty  days  to  execute  certain  works  in 
connection  with  those  premises.  The  petitioner  thereupon  caused 
the  premises  to  be  examined  and  an  estimate  prepared*  of  the 
work  required  to  be  done,  and  having  found  that  such  estimate 
amounted  to  a  larger  sum  than  he  was  authorised  to  spend,  he 
circulated  the  estimate  among  the  parties  to  the  suit  with  a 
view  of  obtaining  an  order  from  the  Court  authorising  him  to 
incur  the  necessary  expenses,  but  the  parties  were  unwilling  to 
do  this.  On  the  16th  March  1902  the  petitioner  received  two 
summonses  from  the  Municipal  Magistrate  of  Calcutta,  one  calling 
upon  bim  to  answer  to  a  charge  under  s.  674  of  Bengal 
Act  III  of  1899  for  failing  to  comply  with  the  requisitions  of  a 
notice  under  s.  320  (1)  (a)  of  the  Act,  to  remove  the  service 
privies  on  the  premises  Nos.  220  to  232  Old  China  Bazar  Street, 
and  the  other  for  failing  to  comply  with  a  notice  under  s. 
320  (1)  (b)  of  the  Act  to  replace  the  spouts  and  relay  the  house 
drainage  system  of  the  said  premises.  No  sanction  was  obtained 
by  the  Corporation  from  the  High  Court  before  taking  proceed- 
ings against  the  petitioner. 

On  the  18th  March  1903  the  Municipal  Magistrate  of 
Calcutta  passed  an  order  imposing  a  fine  of  Bs.  10  on  the 
petitioner  in  each  case. 

Mr.  (yKinealp  {Babu  Bhupendra  Nath  Base  and  Babu  Cham 
Chandra  Ohose  with  him)  for  the  petitioner.  S.  320  of  the 
Caloutta  Municipal  Act  requires  that  notice  should  be  given  to  the 
•*  owner  "  of  the  premises ;  the  word  "  owner  "  is  defined  by  s.  8, 
d.  (32)  of  that  Act.  The  Beoeivar  is  not  an  "  owner "  within 
the  meaning  of  that  section.  He  is  an  officer  of  the  High 
Court  and  receives  the  rents  of  the  property  in  t^iat  capacity, 
as  manager  of  the  property  on  behalf  of  the  Court.  He 
receives  no  rent  on  his  own  account  <jr  as  agent  ior-  any  one. 
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The  order  appointing  him  Beoeiver  does  not  authorise  him  to       190s 
incur  the  expenditure  required  by  the  Municipality  without  the       p^ 
sanction  ol  the  Court,    He  cannot  be  made  a  party  to  any  suit  ^^^-p^^J^j,,^ 
or  proceeding  without  the  leave   of  the  Court:  see  Dunne  v.         ot 
Kumar  Chandra  Kisare(l).    In  the  present  case  no  leave  has 
been  obtained  by  the  Corporation. 

Mr.  A.  Chaudhuri^  Bahu  Dwarka  Nath  Chakravarti  and  Babu 
Joy  Oopal  Ohoaej  for  the  Corporation,  shewed  cause.  It  has  been 
held  in  England  that  a  Beceiver  appointed  by  the  Court  is  not 
an  ^' owner ''within  the  meaning  of  s.  4  of  the  Public  Health 
Act  of  1876  (38  &  39  Yiot.  0.  66) :  Carporaiion  of  Baeup 
y.  SmUh(2).  The  definition  of  the  word  "  owner ''  in  the  Calcutta 
Municipal  Act  dosely  follows  the  wording  of  the  English 
Act.  The  case  of  Dunne  y.  Kumar  Chandra  Kisore{l)  deals 
only  with  the  proceedings  under  s.  146  of  the  Criminal  Procedure 
Code,  and  is  therefore  distinguishable. 

BiMMwm  AVD  HjuTBXiBT  JJ.  Thcso  are  two  Bules  obtain- 
ed on  behalf  of  Mr.  W.  E.  Fink,  Beceiver  of  the  estate  of  one 
Haji  Cassim  Arifl,  deceased,  calling  upon  the  Municipal  Magis- 
trate to  show  cause  why  the  fines  imposed  on  him  imder  sections 
820  and  574  of  the  Municipal  AoMiould  not  be  set  aside. 

The  fines  were  imposed  on  him  for  not  taking  steps  to  dose 
certain  service  privies  and  to  make  certain  structural  alterations 
in  certain  premises  under  his  control  as  Beceiver. 

It  is  contended  that  the  conviction  of  the  appellant  is  bad, 
(i)  because  the  appellant  is  not  the  ^  owner "  of  the  premises ; 
(ii)  because  the  sanction  of  the  Court  had  not  been  obtained  to 
his  prosecution ;  (iii)  because  the  Beceiver  had  not  under  his  order 
of  appointment  the  power  to  incur  the  expenditure  required  to 
carry  out  the  orders  of  the  Corporation;  and  (iv)  because  the  appel- 
lant was  doing  all  he  could  to  obtain  funds  from  the  Court  to 
enable  birn  to  comply  with  the  notices. 

We  think  the  Bules  must  be  made  absolute  on  these  grounds. 
Mr.  Fink  as  Beceiver  is  not  the  owner  of  the  premises  within  the 
definition  of  the  term  as  contained  in  the  Munidpal  Act.    He 

(1)  (1902)  I.  L.  R.  so  Calc.  693;        (2)'  (1890)  L.  R.  44  Ch.  D.  896. 
7  C.  W.  N.  890. 
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1908  may  be  receiying  rent  for  the  premises,  but  he  does  not  reoeive 

p^  it  **  on  his  own  aoooont  or  as  agent  or  trustee  for  any  person  or 

^*  society  or  for  any  religious  or  charitable  purpose.*'    He  reoeiyes 

or  the  rent  as  an  officer  of  this  Court  and  as  manager  of  the  property 

CALCUTTA,  ^^ite  behalf. 

Then,  in  the  case  of  Dunne  v.  Kumar  Chandra  Ki$ore{l)  and 
others,  it  has  been  decided  that  a  Eeceiver  cannot  be  made  a  party 
to  any  suit  or  proceeding  without  the  leave  of  the  Court  appoint- 
ing him. 

Finally,  on  the  merits  we  have  satisfied  ourselves  by  examin- 
ing Mr.  Fink's  letter  of  appointment  that  it  was  not  within 
Mr.  Fink*s  power  to  incur  the  expenditure  required  of  him 
without  the  sanction  of  the  Court,  and  that  he  has  been  doing  all 
he  can  to  collect  the  necessary  funds  so  as  to  enable  him  to  comply 
with  the  requisition  of  the  Corporation  after  obtaining  the  sanc- 
tion of  the  Court  to  his  doing  so. 

For  these  reasons  we  make  these  Bules  absolute ;  the  fines  if 
paid  will  be  refunded. 

Jtuhs  absoluie. 

D.  s. 

(1)  (1902)  I.  L.  B.  ao  Cftlc  693;  7  C.  W.  N.  890. 
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PRIVY  COUNCIL. 


BALABUX  P.c.« 

1908 
JUarok  18. 

EUKHMABAI.  AprU  i. 

[On  appeal  from  the   Court  of  the  Judicial  CommissionGry 
Hyderabad  Assigned  Districts.] 

Hindu  Law — Partition — TtantacHons  amonnting  to  partition  or  ieparation — 
Reunion — Agreement  to  reunite — Minor — Preeumption  when  one  co-pareener 
separates  himself — Agreement  to  remain  united — liitakshara  Ltw, 

According  to  the  text  of  Vribupati  (Mitakshara  Ch.  II,  i.  9)  a  reonion 
in  estate  properly  so  called  can  only  take  place  between  persons  who  were  parties  to 
tbe  original  partition. 

Semble:  An  agreement  to  reunite  cannot  be  made  on  behalf  of  a  person 
during  bis  minority. 

There  is  no  presomption  when  one  co*parcener  separates  from  the  others 
that  the  latter  remain  united.  Where  it  is  necessary,  in  order  to  ascertain  the 
share  of  the  outgoing  co-parcener,  to  fix  the  shares  which  the  others  are,  or  would 
be,  entitled  to,  the  separation  of  one  may  be  siud  to  be  the  virtual  separation  of  all. 
And  an  agreement  amongst  the  remaining  co-parceners  to  remain  united  or  to 
reunite  must  be  proved  like  any  other  fact. 

In  this  case,  in  which  the  appellant  claimed  to  be  entitled  on  the  death  of  his 
uncle  in  1882  to  the  property  of  a  joint  family  by  right  of  survivorship,  one  of 
the  members  had  admittedly  separated  himself  in  1869,  and  no  agreement  by  the 
other  members  to  remain  united  or  to  reuaite  had  been  proved,  and  upon  the 
cirenmstances  of,  and  evidence  in,  the  suit  it  was  held  by  the  Judicial  Committee 
that  the  appellant  had  not  sufficiently  established  the  state  of  j<untness  between 
himself  and  his  unde,  which  was  necessary  to  make  his  claim  sucoessf  ul  ;  and  that 
even  had  it  been  established,  transactions  in  1889  settled  with  the  appellanfa 
knowledge  and  consent  amounted  to  a  division  amongst  the  members  of  the  family 
which  would  defeat  his  claim. 

Appeal  from  a  decree  (4tli  April  1898)  of  the  Judicial  Com- 
missioner,  Hyderabad    Assigned    Districts,    reversing   a  decree 

•  Present:  Lord  Davey,  Lord  Robertson,  Sir  Andrew  Scoble  and  Sir  Arthur 
Wilson. 
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1908        (26th  March  1898)  of  the  Civil  Judge  of  the   EUichpur  District 
Balibux    ^^^  ^*^  granted  the  relief  prayed  for  in  the  appellant's  suit. 
^'  The  plaintiff,  Balabux,  appealed  to  His  Majesty  in  Coundl. 

The  facts  were  as  follows : — 

One  Amarohand  had  four  sons — Chatturbhuj,  Qirdhari  Lall, 
Kanyaram  and  Ladhuram,  who  formed  a  joint  Hindu  family. 
Chatturbhuj  became  separated  during  his  father's  lifetime  and 
died  about  1869.  The  present  litigation  only  ooncerns  the  other 
members  of  the  family.  Qirdhari  Lall  married  Bukhmabai, 
by  whom  he  had  a  daughter,  Denbai.  Eanyaram  had  a  son, 
Luchminarayan,  and  Ladhuram  married  Birjubai  and  had  a  son, 
Balabux,  the  present  plaintiff.  Amarohand  very  many  years  ago 
settled  in  the  town  of  Elliohpur,  where  he  carried  on  business  in 
the  name  and  style  of  Amarchand-Oirdhari  Lall,  and  he  died 
there  abput  1858.  At  his  death  and  up  to  1869  his  sons,  Qirdhari 
Lall,  Eanyaram  and  Ladhuram  continued  joint.  Li  that  year 
Eanyaram  separated  and  started  a  separate  business  of  his  own 
in  the  name  of  Eanyaram-Luohminarayan.  In  October  1872 
Ladhuram  died  at  Allahabad.  His  widow,  Birjubai,  and  his  son, 
the  plaintiff,  then  returned  to  EUichpur,  where  they  continued 
to  live  in  the  ancestral  house,  being  supported  from  the  profits 
of  the  business  of  Amarchand-Qirdhari  LaU.  The  plaintiff  was 
born  on  26th  March  1869,  and  was  thus  3i  years  old  at  the  time  oi 
his  father's  death.  Qirdhari  Lall  died  about  1882.  After  his 
death  the  business  was  carried  on  by  his  widow,  Bukhmabai,  ai^d 
the  plaintiff  8  mother,  Birjubai,  until  1894. 

In  January  1889  the  business  was  divided  into  two  portions,  and 
two  separate  shops  were  started,  each  with  one-half  of  the  assets  of 
the  original  firm.  The  new  shops  wer^  known  as  Amarohand- 
Qirdhari  Lall  and  Amarchand-Ladhuram.  The  former  was 
placed  under  the  management  of  Bukhmabai,  and  the  latter 
under  the  management  of  Birjubai. 

The  main  questions  raised  in  this  appeal  were  whether  the 
plaintiff  was  joint  in  estate  with  his  uncle,  Qirdhari  Lall,  at  the 
death  of  the  latter  in  1882  ;  and  as  to  what  was  the  effect  of  the 
division  of  the  property  in  1889. 

About  the  year  1892  Bukhmabai  appointed  one  Badri  Narayan 
the  manager  of  the  share  of  the  business  under  her  control.     He 
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took  up  a  position  adyerse  to  die  plaintiff  and,  it  was  alleged,       loot 
misappropriated  funds.     The  plaintiff  did  not  interfere  muoh     balabuz 
personally  in  the  management  of  the  business;  but  on  learning  the  rukhmaiai. 
conduct  of  the  manager,  he  claimed  the  control  of  that  half  of  the 
business:  this  was  resisted,  and  in  1894  Bukhmabai  left    the 
ancestral  house  and  took  away  with  her  with  the  assistance  of  her 
brother,  Motiram,  a  safe  containing  about  Bs.  10,000,  certain 
securities,  and  some  jewellery. 

Shortly  after,  on  20th  August  1804,  the  plaintiff  instituted 
the  suit  out  of  which  the  present  appeal  arose.  The  plaint  alleged 
that  Ladhuram  and  Qirdhari  Lall  were  joint  in  estate  until  the 
death  of  the  latter  in  1872,  and  that  the  plaintiff  continued  joint  > 
with  Qirdhari  Lall  untQ  1882  when  Girdhari  Lall  died ;  that 
on  GHrdhari  LaU's  death  the  plaintiff  was  a  minor  and 
the  business  was  managed  by  Bukhmabai  and  Birjubai,  and 
that  in  consequence  of  disputes  between  them,  the  business  was 
divided  in  1889.  !fhe  plaint  challenged  the  right  of  Birjubai 
to  make  the  division,  and  referred  to  the  mismanagement  of 
the  haU  under  Bukhmabai's  control ;  to  the  refusal  to  deliver 
possession  of  it  to  the  plaintiff  in  July  1894  ;  and  to  the 
removal  of  the  safe,  and  stated  that  Motiram  was  helping 
Bukhmabai  to  prevent  the  plaintiff  from  obtaining  possession 
of  the.  property,  and  was  in  possession  of  the  safe,*in  consequence 
of  which  he  was  made  a  defendant.  The  relief  claimed  was  a 
declaration  that  the  plaintiff  was  the  owner  of  the  business 
carried  on  in  the  name  of  Amarchand-Qirdhari  Lall,  and  for 
possession  of  the  assets  of  the  firm,  including  the  safe  and  its 
contenis,  which  were  in  possession  of  the  defendants. 

The  defence  raised  the  following  points  : — That  up  to  1869 
Qirdhari  Lall,  Kanyaram,  and  Ladhuram  were  undivided  and 
were  the  joint  owners  of  the  business  of  the  firm  of  Amarchand- 
Qirdhari  Lall ;  that  in  1869  there  was  a  complete  separation 
between  the  brothers,  after  the  partition  Ladhuram  starting  a  shop 
at  Bhorteda  in  Marwar,  nothing  being  known  of  his  assets,  and 
GKrdhari  Lall  alone  then  becoming  the  owner  of  the  business 
known  as  Amarchand- GKrdhari  Lall ;  that  on  Ladhuram's  death,  in 
1872,  Qirdhari  sent  for  the  plaintiff  and  his  mother  and  supported 
them  ;    that   before  his  death  Qirdhari  Lall   verbally   directed 
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1908  Bukhmabai  to  give  one-half  of  the  property  to  the  plaiixtifE,  and 
Balabvx  ^  ^^^^  ^®>  ^  pursoanoe  of  this  requodtf  divided  the  property  and 
^'  gave  one-half  of  it  to  the  plaintiff;  that  the  division  was  final 
under  any  oiroumstanoes  and  the  suit  barred  by  limitation ;  that 
the  safe  did  contain  Bs.  10,000  and  was  removed,  but  the  money 
did  not  belong  to  the  firm;  and  that  even  if  GKrdhari  Lall  had 
died  joint  in  estate  with  Ladhuram  and  the  plaintiff,  yet  Eukh- 
mabai  was  entitled  to  possession  of  Qirdhari  Lall's  half  share  by 
special  custom  of  the  Khandebral  Marwadees  to  which  caste  the 
parties  belonged. 

On  the  pleadings  issues  were  settled,  of  which  the  following 
only  are  now  material:— 

(1)  Was  a  partition  made  between  Girdhari  Lall  and  his  two 
brothers  in  1869  P 

(2)  If  so,  on  what  terms,  if  any,  were  the  plaintiff  and  his 
mother  taken  back  into  GKrdhari  Lall's  house  after  Ladhuram's 
death  ?    And  what  is  the  effect  of  such  union  P 

(3)  Was  the  division  between  plaintiff's  mother  and  defen- 
dant No.  1  in  1889  a  temporary  family  arrangement  made  with 
the  mere  object  of  avoiding  domestic  quarrels  P 

(4)  Was  the  division  made  without  the  plaintiff's  consent  P 
(6) .  What  are  the  legal  consequences  of  this  arrangement^ 

and  is  the  plaintiff  at  liberty  to  impeach  it  P 

The  Civil  Judge  of  EUichpur,  on  the  issue  as  to  whether 
GKrdhari  Lall  and  the  plaintiff  constituted  a  joint  undivided 
family  at  the  death  of  the  former,  decided  as  follows : — 

*'  Reading  the  whole  maM  of  evidence  together,  it  appears  that  there  was  a 
partition  between  Qirdhari  and  hisltwo  brothers  in  1926  (1869).  But  it|is  an  admitted 
fact  that  soon  after  the  sud  partition  the  pluntiif  and  his  mother  were  brought 
back  to  Girdhari's  house,  and  there  was  onion  in  them  some  years  before  Girdhari 
died,  and  the  reunion  continued  for  some  years  after  Girdhari  died  ;  so  the  effect  of 
this  reunion  must  be  taken  as  canceUiog  the  first  division  between  them." 

He  then  held  that  the  division  of  1889  was  not  a  r^^ular 
and  complete  partition^  but  a  family  arrangement  made  without 
the  plaintiff's  consent^  and  which  he  was  at  liberty  to  impeach. 
He  was  of  opinion  that  Motiram,  the  second  defendant,  was 
acting  in  collusion  with  the  first  defendant,  Bukhmabai,  and 
therefore  granted  the  relief  prayed  for  in  the  plaint  against  both 
defendants. 
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The  Judicial  Commissioner  held  that  there  was  no  evidence       1908 
that  there  was  no  division  between  GKrdhari  Lalland  Ladhoram ;    balabitz 
that  there  was   complete   partition    of  all  property    of    every  ^     ^^ 
sort  in  1869  ;  that  after  this  partition  GKrdhari  Lall  and  Ladhu- 
ram  agreed  to  carry  on  only  the  trade  business  of  the  firm  of 
Amarohand-Girdhari  Lall  in  partnership;   and   that  Ladhuram 
died  as  joint  owner  of  one*half  of  this  business  with  Girdhari  Lall, 
being  separate  from  him  in  every  other  respect.    The  Judicial 
Commissioner  was  also  of  opinion  that  the  division  of   1889  was 
confined  to  the  business  of  the  firm,  and  was  really  a  dissolution  of 
partnership  between  Eukhmabai  and  Balabux    with    the  full 
knowledge  and  consent  of  the  latter.    The  material  portions  of 
his  judgment  were  as  follows : — 

"The  moit  importnnt  question  it,  whether  there  ever  wai  m  diyiiion  between  Oir- 
dhari  Lall  and  Ladhoram.  For  defendant  it  is  argned  and  authorities  are  shown  to 
proye  that  it  has  been  determined  if  one  out  of  seyeral  brothers  (co-paroeners)  be 
separated  from  the  rest,  it  is  a  Tirtual  separation  of  aU;  and  although  the  remaining 
brothers  continue  still  to  liye  jointly,  they  must  be  considered  to  haye  reunited  because 
shares  must  haye  been  apporUoned  to  all  to  ascertain  the  share  of  the  one.  PliUntift 
then  says  that  after  Kanyaram  separated,  his  father  and  Girdhari  Lall  reunited. 
To  arriye  at  a  correct  decision  it  is  important  to  consider  carefully  what  happened 
in  January  1889.  Now  plaintiff  neyer  allied  that  the  diyidon  was  unequal ;  on 
the  contrary,  when  examined  as  a  witness,  he  said  that  to  ayoid  quarrel,  each  took 
half.  PUintifr  got  Bs.  66,071  and  defendant  No.  1  got  Rs.  64,888,  plus  a  set-off 
for  a  smaU  sum.  The  eyidence  of  plaintiff's  own  witness,  Juggannath,  is  yeiy  impor- 
tant. It  is  quite  clear  from  the  eyidence  of  witnesses,  and  from  the  documentaiy 
eyidence  and  books,  that  there  was  a  yery  careful  partition  or  diyision  of 
the  debts  and  assets  of  the  firm  into  two  equal  parts,  two  shares  as  equal  as 
possible.'' 

After  pointing  out  that  the  evidenoe  showed  this  and  that  it 
was  done  with  the  knowledge  and  consent  of  the  plaintiff ,  the 
judgment  continued : — 

"That  there  was  no  diyidon  or  partition  between  plaintiff's  father  and  Girdhari 
Lall  there  is  no  eyidence;  if  there  was  a  partition  it  is  allied  that  they  reunited. 
That  this  was  a  fact  is  not  proved.  In  support  of  the  story  of  a  temporary  splitting 
up  of  the  shop  and  giying  portions  into  the  management  of  each  widow  for  the 
benefit  of  the  plaintiff  till  he  should  be  old  enough  to  look  after  the  business  himself, 
there  is  no  evidence  of  any  value.  Long  arguments  have  been  made  use  of,  founded 
on  strawy  such  as  the  entries  of  '  Wahipuja '  in  the  books ;  but  there  is  ample  evidence 
to  prove  that  a  friend  or  relation  or  even  an  outrider  may  make  such  entries.  Plaintiff 
relies  a  good  deal  on  the  evidence  of  his  witness,  Juggannath,  his  own  agent  or 
servant,  who  has  been  obliged  to  make  admissions  most  damaging  to  plaintiff's  case. 
It  is  argued  for  plaintiff  that  if  there  was  a  division  of  1870-71  (1927)  why  should  there 
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1908  b«  anoUi«r  divlii<m  in  1889.    This  is  a  point  which  tells  much  more  in   def^dani'f 

farour  than  in  plaintiff's.    It  is  admitted  that  in  1927  Kanyaram  separated,  and 


^^  leg^Iy  there  was  a  partition  between  all  the  three  brothers  in  order  to    find  out 

Rdvbkabai.  that  Kanyaram's  share  came  to  Bs.  11,000.  It  is  argued  for  plaintiff  that  the  nakal 
hahi  for  1927  shows  Kanyaram's  share  separate  as  Be.  11,000  and  Girdhari  Lall's  and 
Ladhnram's  joint  as  Rs.  22,000,  and  that  the  fact  that  there  was  no  dirision  of 
houses,  ornaments,  household  goods^  pots  and  pans  in  1889,  provee  that  there  waa 
not  a  diyision  in  1889.  This  is  a  strong  argument  really  for  defendant  No.  1.  The 
division  of  the  family  took  place  in  1870,  and  each  family  obtained  its  share  of  the 
ancestral  property,  and  defendant  No.  1  is  in  possession  of  the  northern  half  of  the 
house  and  one  shed,  and  plaintiff  is  in  separate  possession  of  the  southern  half  of 
the  house  and  one  shed,  and  they  liyed  separate,  with  their  own  clothes,  ornaments, 
pots  and  pans,  etc.,  but  were  partners  in  trade,  and  it  was  the  trade  partnership 
which  was  dissolyed  in  1889,  each  getting  half  the  assets  and  liabilities  of  the 
firm  or  shop,  but  there  was  no  personal  property,  such  as  ornaments  or  pots  and 
pans  to  divide.  I  do  not  think  that  the  fact  of  the  funeral  obsequies  expenses 
of  Ladhuram  being  debited  in  the  books  of  the  firm  prove  anything,  nor  do  the  aigu- 
ments  about  the  firm  of  Amarchand-Ladhnram  prove  plidntiff's  theory.  The  fact 
of  plaintiff  visiting  both  shops  after  January  1889,  and  making  aome  entries 
in  both  tfhops*  books  after  that  date,  proves  nothing.  Rukhmabai  was  his  aunt  and 
had  not  quarrelled  then  with  the  boy  plaintiff,  and  plaintiff  admits,  and  his  own 
witness  Juggannath  says,  that  he  (plaintiff)  waa  learning  how  to  keep  shop  books,  so 
be  might  well  learn  a  little  by  practice  in  defendant's  shop  without  that  making 
him  the  owner  of  the  shqi.  The  ai^guments  of  undue  infiuenoe,  inaufficient 
knowledge  of  facts,  natural  disinclination  to  resiat  his  mother's  wishes,  and  absence 
of  male  friend  to  represent  his  interest  are  all  a  fl|ort  of  appeal  ad  mii^rieorduum, 
but  are  of  no  value  in  support  of,  or  in  disproof  of,  the  allegations  made  by  each 
mde  regarding  what  actually  took  place  in  1889,  and  cannot  entitle  plaintiff  now  to 
repudiate  what  waa  done  in  1889.  The  Judge  of  the  Lower  Court  haa  fallen  into 
acme  errors  of  f  act»  and  I  think  that  the  decision  arrived  at  waa  to  a  great  extent 
based  on  the  nistake  c^  fact  as  to  the  plaintiff's  minorily,  the  Lower  Court  being 
under  the  mistaken  belief  that  at  the  time  of  the  arrangement  in  1889 '  plaintiff 
was  a  minor,  and  that  defendant  No.  1  waa  in  the  position  of  hia  guardian.  The 
Lower  Court  was,  I  think*  also  wrong  in  finding  on  the  evidence  and  books  that  the 
division  in  1889  waa  unequal  and  unfair.  It  was^  I  think,  extremely  equal  and 
fair.  1  find  that  Oirdhari  Lall  and  Ladhuram  separated  in  1870-71  (1927),  but  then 
became  partners  in  the  firm  of  Amarchand-Oirdhari  Lall,  Balabux  taking  the  place 
of  his  father  Ladhuraim  on  Ladhuram's  death  in  1872  and  Rukhmabai  (defendant 
No.  1)  taking  Oirdhari  Lall's  place  on  the  latter's  death  in  1884.  That  the  firm  of 
Ajnarchand-Oirdhari  Lall  continued  till  January  1889  with  Rukhmabai  and  Bala* 
bux  as  the  partners  and  owners ;  that  in  Januaiy  1889  the  firm  waa  dissolved  and 
the  partnership  ended,  each  partner  taking  exactly  half  of  the  assets  and  liabilitiea 
as  nearly  as  could  be  ascertained;  and  that  from  Januaxy  1889  Rukhmabai  became 
sole  owner  of  the  firm  of  Amarchand-Oirdhari  Lall,  and  BaUbuz  became  sole  owner 
«f  the  firm  of  Amarchand-Ladhuram." 

The  Judicial  ComimBsioner  therefore  reyersed  the  decree  of 
lixB  OItU  Judge^  and  dismissed  the  suit  \?ith  costs. 
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On  this  appeal,  1908 

J,  Jardine  K.  C.  SLud  L.  DeOruythet'  for  the  appellant  oon-  Balabitx 
tended  that  on  the  evidence  it  was  proved  that  GHrdhari  Lall  and  Buxhmabii. 
Ladhuram  were  members  of  a  joint  undivided  family  until  the 
death  of  the  latter  in  1872.  In  1869  Kanyaram  had  separated 
from  his  brothers,  but  the  separation  of  one  member  of  a  joint 
family  did  not  effect  the  separation  of  the  remaining  members. 
The  presumption  was  that  they  remained  joint  until  the  con- 
trary was  proved.  Reference  was  made  to  West  and  Biihler's 
Hindu  Law,  3rd  Edition,  p.  685 ;  Mayne's  Hindu  Law,  6th 
Edition,  pp.  653,  773;  Vpendra  Narain  Myti  v.  Qopee  Nath 
BeraiW  Sudarsanam  Maistri  v.  Naraaimhulu  Maistri{2) ;  and 
as  to  the  effect  of  one  member  parting  with  his  share,  Baigobind 
Lost.  Narain Lal{Z).  Even  if  it  were  held  that  there  was  a 
separation  between  the  three  brothers  in  1869  or  1870,  it  was 
submitted  that  there  was  a  subsequent  reunion  between  GKrdhari 
Lall  and  the  appellant,  who,  together  with  his  mother,  Birjubai, 
continued  to  live  with  Qirdhari  Lall  until  his  death  in  1882. 
The  transaction  of  1889  was  shown  by  the  evidence  to  have  been 
merely  a  family  arrangement  between  Bukhmabai  and  Birjubai 
to  avoid  disputes:  there  was  no  proof  that  that  arrangement 
amounted  to  a  dissolution  of  partnership  between  Bukhmabai  and 
the  appellant,  as  had  been  found  by  the  Judicial  Oommissioner. 
Buoh  a  case  was  not  disclosed  by  the  pleadings,  with  which  it  was 
inconsistent,  and  it  was,  moreover,  opposed  to  &e  evidence  on  the 
record. 

R.  Obbard  for  the  respondent  contended  that  the  judgment  of 
the  Judicial  Commissioner  under  appeal  was  right  both  as  to  the 
ocnsideration  of  and  weight  given  to  the  evidence,  and  also  as 
having  applied  the  correct  presumptions  and  principles  of  law  to 
the  case.  The  appellant  was  suing  for  the  possession  of  property 
admittedly  in  the  possession  of  the  respondent,  and  had  to  prove 
his  title  to  it.  TMs,  it  was  submitted,  he  had  not  done.  He 
had  wholly  failed  to  substantiate  the  material  allegations  of  fact 
which  it  was  necessary  for  him  to  prove  to  entitle  him  to  a 

(1)  (18S8)  I.  L.  B.  9  Calc.  817,  822.  (2)  (1901)  I.  L.  R.  26  Mad.  149, 166. 

(8)  (1888)  I.  L.  B.  15  AH.  889;  L.  R.  20  I.  A.  116. 
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1908  decree  in  such  a  ease.  Both  Courts  had  decided  that  there  was 
BkLAsux  c^  Partition  between  the  three  brothers  in  1869  or  1870;  and  the 
t'.  evidence  to  show  reunion  was  quite  insufiScient  to  prove  that 
fact.  The  ascertainment  of  the  share  of  a  member  of  the  family 
separating  himself  from  the  rest  necessarily  caused  separation 
of  a  Jdnd  amongst  the  other  members.  Even  if  the  separation 
in  1869-70  were  considered  to  be  not  proved,  the  arrangement 
made  in  1889  was,  it  was  submitted,  a  separation  on  a  perma- 
nent basis,  and  was  not  merely  of  the  temporary  character  which 
the  appellant  attempted  to  give  it.  It  was  a  settlement  made 
with  his  knowledge  and  consent,  and  it  must  be  taken  to  be 
binding  on  him,  and  could  not  now  be  set  aside.  The  oral 
and  documentary  evidence  was  gone  into  at  considerable  lengths 
and  on  the  whole  case  it  was  contended  that  the  judgment  of  the 
Judicial  Commissioner  should  be  upheld. 

Jar  dine  K,C.  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
April  2»,  £oBD  Datbt.    Prior  to    and    in     the  year    1869    three 

brothers  ^GKrdhari  Lall,  Eanyaram  and  Ladhuram — lived 
together  as  an  undivided  family  and  owned  a  shop  which  had  been 
founded  by  their  father,  Amarchand,  at  Ellichpur,  in  the  Hydera- 
bad Assigned  Districts.  At  some  time  in  1869  or  1870  (for  the  date 
is  uncertain)  Eanyaram  separated  from  his  brothers,  took  out  his 
share,  amounting  to  about  Bs.  11,000,  and  started  a  shop  of  his 
own.  There  is  no  direct  evidence  of  any  agreement  between 
Girdhari  Lall  and  Ladhuram.  Qirdhari  Lall's  widow, 
Bukhmabai  (who  is  the  first  respondent  in  the  present  appeal 
and  will  hereafter  be  referred  to  as  the  respondent),  says  she 
was  at  Ellichpur  at  the  time  of  the  separation  and  heard  there 
was  a  document  about  their  partition  and  that  it  had  been  pre- 
pared  by  a  panchayet,  but  she  does  not  know  what  has  become 
of  that  document.  And  there  is  no  further  evidence  whether 
any  such  document  was  signed  or  what  were  the  contents  of  it, 
if  any  such  document  there  were.  There  is  also  no  evidence  that 
Ladhuram  drew  out  his  share  of  the  family  property  or  any  part 
of  it,  and  the  fair  inference  would  seem  to  be  that  he  left  it  in 
the  family  shop,  which   continued  to  be  carried  on  by  Girdhari 
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Lall  under  the  firm  name  of  Amarohand-Qirdhari  Lall.  About  1903 
the  time  of  the  partition  Ladhuram  sent  his  wife  and  infant  son,  balabux 
the  appellant  Balabux,  to  reside  in  a  place  referred  to  as 
Bhorteda,  and  a  few  months  afterwards  he  seems  to  have  joined 
them  there,  and  they  then  went  together  on  a  pilgrimage  to 
Prayag  (Allahabad),  where  he  died  in  the  year  1873.  Thereupon 
Oirdhari  Lall  brought  the  appellant's  mother,  Birjubai,  and  the 
appellant,  then  a  lad  of  13  or  14  years  of  age,  to  his  residence  in 
EUichpur,  and  they  lived  with  him  there  until  his  death  in  1882. 
He  left  one  daughter,  but  no  male  issue. 

After  GKrdhari  Lall's  death  the  two  families  continued  to 
live  together  and  the  two  widows  managed  the  shop.  Differ- 
ences arose  between  the  ladies,  and  in  1889  on  the  advice  of  friends 
the  business  was  divided  into  two  shops,  one  of  which  was  carried 
on  by  the  respondent  for  her  own  profit,  the  other  being  in  like 
manner  carried  on  oy  Birjubai  for  herself  and  the  appellant. 
A  complete  and  apparently  exact  division  was  then  made  of 
the  stock-in-trade,  book  debtn,  and  other  assets  of  the  business, 
and,  according  to  the  respondent,  of  the  houses,  the  jewels  in  tne 
house,  and  the  utensils  also,  but  tiiis  does  not  seem  to  be  proved. 
The  parties,  however,  continued  to  live  in  the  family  house, 
though  whether  they  messed  together  is  not  clear,  until  1894 
when  the  final  rupture  took  place  and  the  respondent  went  to 
reside  elsewhere*  The  appellant  became  of  age  on  the  25th 
March  1887,  but  he  seems  to  have  been  more  studious  of 
religious  observances  than  of  the  care  of  the  business,  and 
he  did  not  in  fact  give  much  attention  to  the  business  at  any  time, 
though  there  are  entries  in  his  handwriting  in  the  books  before 
the  division  in  1889  and  even  in  the  respondent's  books  after 
the  division.  It  should  be  mentioned  that  expenses  connected 
with  Ladhuram's  funeral  ceremonies  were  paid  out  of  the  moneys 
of  the  business,  and  by  agreement  a  sum  of  Bs.  4,  000  was  allowed 
at  the  time  of  the  division  in  1889  for  the  marriage  expenses  of 
Girdhari  Lall's  daughter. 

In  the  present  suit  the  appellant  claims,  as  the  survivor  of 
a  joint  family,  consisting  of  his  uncle  Girdhari  Lall  and  himself, 
to  be  sole  owner  of  the  family  shop  and  business,  and  treats  the 
division  in  1889  as  an  arrangement  for  management  only  to  avoid 
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1903        qnarrels  and  as  a  matter  of  conyenienoe;  and  he  suggests  that 
Balabux    i*  ^^  made  by  his  mother  and  his  aunt  before  he  was  perfectly 
„      *•         able  to  understand  things. 

The  respondent's  story  was  that  there  was  a  complete  separa- 
tion between  the  brothers  in  1869,  and  that  Ladhuram  took  out 
his  one-third  shajre  and  set  up  a  shop  of  his  own  at  Bhorteda,  and 
the  family  shop  in  Elliohpur  thereupon  became  the  separata 
property  of  Girdhari  Lall.  She  further  said  that  after  Ladhuram's 
death  Girdhari  Lall  out  of  charity  and  family  affection  brought 
the  appellant  and  his  mother  to  his  own  house  and  maintained 
them,  and  before  his  death  verbally  directed  her  to  give  the 
appellant  one-half  of  the  property,  which  she  had  done  by  the 
diyision  in  1889.  There  is,  however,  no  evidence  that  Ladhuram 
drew  out  his  third  share  or  set  up  a  shop  of  his  own  in  Bhorteda 
or  elsewhere,  and  the  one  fact  which  is  clear  in  this  cloud  of 
uncertainty  is  that  Girdhari  Lall  in  his  lifetime  never  treated 
himself  as  the  sole  owner  of  the  business. 

The  question  for  consideration  therefore  is,  what  was  the  nature 
and  legal  effect  of  the  transactions  which  took  place  in  1869  or 
1870  and  1889  P  The  Qvil  Judge  of  Ellichpur  waa  of  opinion 
that,  reading  the  whole  mass  of  evidence  together,  it  appeared  that 
there  was  a  partition  between  Girdhari  Lall  and  his  two 
brothers  in  1869,  but  that  there  was  union  between  the  present 
appellant  and  his  mother  and  Girdhari  Lall,  some  years  before  the 
latter  died,  so  the  effect  of  this  reunion  must  be  taken  as  cancelling 
the  first  division  betweeen  thenu  The  learned  Judge  also  held 
that  the  division  in  1889  was  made  as  a  family  arrangement  only, 
and  without  the  consent  of  the  appellant,  who  was  iixeteiore  at 
liberty  to  impeach  it.  He  therefore  made  a  decree  in  the  appellant's 
favour.  Their  Lordships  are  of  opinion  that  the  learned  Judge's 
view  as  to  the  reunion  after  ike  death  of  Ladhuram  cannot  be 
supported,  and  indeed  it  was  not  maintained  by  the  appellant's 
counsel.  A  r^union  in  estate  properly  so  called  can  only  take 
place  between  persons  who  were  parties  to  the  origiiOLal  partition. 
This  appears  to  be  the  meaning  placed  on  the  well  known  text  of 
Vrihaspati  (Mitakshara,  Oh.  2,  Sec.  9)  : — **  He  who  being  once 
separated  dwells  again  through  affection  with  his  father,  brother, 
or  paternal  uncle  is  termed  reunited. "  It  is  difficult  also  to  see 
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how  an  agreement  for  that  purpose  oould  have  been  made  by  or        1903 
on  behalf  of  the  appellant  during  his  minority.  BaC^ux 

The  Judicial  Commissioner  also  held  that.  Girdhari  Lall  and  «. 

Ladhuram  separated  in  1869  or  1870,  but  he  held  that  they  then  *■*^■^'• 
became  partners  in  the  firm  of  Amarchand-Qirdhari  Lall,  the 
appellant  taking  the  place  of  his  father  on  Ladhuram's  death,  and 
the  respondent  taking  Girdhari  Lall's  place  on  the  latter's  death. 
He  further  held  that  the  firm  of  Amarchand-Girdhari  Lall  was 
dissolved  in  January  1889,  each  partner  taking  half  of  the  assets 
and  liabilities  as  nearly  as  could  be  ascertained,  and  from  that 
date  the  respondent  became  sole  owner  of  the  firm  of  Amarchand- 
Girdhari  Lall,  and  the  appellant  became  sole  owner  of  the  firm 
of  Amarchand-Ladhuram.  By  his  decree  dated  the  4th  April 
1899  (which  is  the  decree  under  appeal)  the  Judicial  Oomnussioner 
accordingly  dismissed  the  appellant's  claim  with  costs  in  both 
Courts. 

There  is  therefore  a  concurrent  finding  that  there  was  a  parti- 
tion between  all  three  brothers  in  1869  or  1870.  The  Judicial 
Commissioner's  opinion  on  this  point,  however,  seems  to  be  based 
inore  on  the  legal  inference  to  be  drawn  in  the  absence  of  any 
direct  evidence  of  the  actual  agreement  between  Girdhari  Lall 
and  Ladhuram  than  on  a  consideration  of  evidence.  Their  Lord- 
ships,  therefore,  think  it  will  be  more  satisfactory  for  them  to  state 
their  own  reasons  for  agreeing  with  the  Judicial  Commissioner. 
There  is  no  doubt  some  evidence  both  of  a  continued  union  be- 
tween GKrdhari  Lall  and  Ladhuram  and  against  it.  On  the  one 
hand,  the  absence  of  any  proof  of  an  actual  division  of  property 
between  Girdhari  Lall  and  Ladhuram  and  the  fact  of  the  former 
having  taken  the  appellant  and  his  mother  back  to  the  ancestral 
home  are  evidence  of 'the  two  brothers  having  agreed  to  remain 
united.  On  the  other  hand,  the  fact  of  Ladhuram  having  sent 
his  wife  and  child  to  reside  at  Bhorteda  and  himself  leaving  the 
ancestral  home  (though  it  is  said  for  a  pilgrimage  cmly),  and  the 
evident  and  expressed  desire  of  Girdhari  Lall,  concurred  in  by  the 
appellant  and  his  mother  until  1894,  that  tiie  appellant  should 
be  treated  as  entitled  to  one-half  the  business  and  property,  is 
evidence  in  the  contrary  direction.  But  the  evidence  either  way 
is  .too  slight  to  form  a  satisfactory  basis  for  decision.    What  then 
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1903  is  the  result  P  It  appears  to  their  LorcUhips  that  there  is  no 
BalIbux  pr^^^ptioi^  when  one  co-paroener  separatee  from  the  others, 
V*  that  the  latter  remain  united.  In  many  cases  it  may  be  neoes- 
sary,  in  order  to  ascertain  the  share  of  the  outgoing  member,  to 
fix  the  shares  which  the  other  co-parceners  are  or  would  be  enti- 
tled to,  and  in  this  sense  the  separation  of  one  is  said  to  be  a 
virtual  separation  of  all.  And  their  Lordships  think  that  an 
agreement  amongst  the  remaining  members  of  a  joint  family  to 
remain  united  or  to  reimite  must  be  proved  like  any  oth^  fact. 
They  agree,  therefore,  with  the  Judicial  Commissioner  on  this 
part  of  the  case,  and  they  think  that  his  inference  of  a  partner- 
ship between  GKrdhari  Lall  and  Ladhuram  and  afterwards  the 
appellant,  either  by  express  agreement  or  by  operation  of  law,  is 
the  hypothesis  which  best  reconciles  all  the  proved  facts  in  the 
case. 

The  Judicial  Commissioner  has  very  carefully  considered 
and  stated  the  effect  of  the  evidence  as  to  the  division  in  1889. 
With  the  assistance  of  counsel  their  Lordships  have  examined  the 
evidence,  both  oral  and  documentary,  upon  wliich  the  learned 
Commissioner's  finding  is  based,  and  they  agree  with  him  as  to 
the  result  of  it.  They  need  not  therefore  repeat  what  he  has  , 
said.  They  find  that  the  plaintiff  was  of  age  and  was  present  and 
took  an  active  part  in  the  arrangement  then  made,  and  that  a 
careful  and'exact  division  was  made  of  the  assets  and  liabilities 
of  the  former  firm  between  the  two  new  firms.  There  is  evidence 
also  that  the  house  in  which  the  appellant  and  respondent  resided 
was  divided,  the  respondent  taking  the  northern  portion  and  the 
appellant  and  his  mother'  the  southern  portion,  but  it  is  not 
quite  dear  to  what  period  the  division  should  be  referred.  Their 
Lordships  also  think  that  the  Judicial  Commissioner  was  right 
in  not  attaching  any  importance  to  the  fact  of  the  Wahipuja 
having  been  performed  by  the  appellant  in  the  respondent's  shop 
or  his  having  visited  her  shop  and  even  made  entries  in  her  books. 
It  appears  from  other  evidence  that  the  appellant  and  respondent 
remained  on  friendly  terms  until  the  commencement  of  the 
present  suit. 

Their  Lordships  therefore  are  of  opinion  that  the  transaction  of 
1889  was  a  dissolution  of  the  partnership  theretofore  subsisting 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SERIES.  737 

between  the  appellant  and  the  respondent  as  heir  and  representa-        1908 
tive  of  Girdhari  Lall ;  and  even  if  they  took  a  different  view  of    balIbux 
what  took  place  in  1869  or  1870,  they   would  hold  that  the  r,,jhmabai. 
arrangement  made  in  1889  was  not,  as  alleged  by  him^  of  a 
merely  temporary  character,  but  was  intended  to  be  a  permanent 
family  settlement,  and  in  the  circumstances  cannot  be  impeached 
by,  and  is  binding  upon,  him. 

They  will  therefore  humbly  advise   His  Majesty  that   the 
appeal  be  dismissed,  and  the  appellant  will  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Hughes  8f  Sons. 
Solicitors  for  the  respondent:  Howard  Woolhy  8f  Co. 

J.  V.  w. 
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P.c.»  BALKISHEN  DAS 

1908 


^^^:  RAM  NARAIN  SAHU, 

[On  appeal  from  the  Bigh  Court  at  Fort  William  in  Bengal.] 

Sindu  Ltm — PariUion — EsquUUes  far  FarfiUon^Deed  defimnff  and  aUoUif^ 
shares — Sffect  on  deed  of  suhstquefU  conduct  of  ike  parties — Bffect  of  deed 
as  regards  minor  members  qf  the  Joint  famihf—Beunum  of  member  e^ter  mnee 
separating  himself » 

An  ikrarnama  executed  by  the  members  of  a  joint  family,  aome  of  whom  wero 
minors,  stated  in  unambiguous  terms  that  deBned  iharee  in  the  whole  joint  prop- 
erty had  been  allotted  to  the  several  co-parceners,  and  also  gave  liberty  to  any 
of  the  parties  to  it  "either  to  live  together  as  a  member  of  the  joint  family  m 
before  or  to  separate  his  own  business"; — 

Seld,  that  the  eftect  of  the  deed  was  to  cause  m  separation  in  ertate  and 
interest  between  all  the  co-parceners.  The  clause  giving  the  parties  the  option  of 
being  joint  or  separate  was  not  inconsistent  with  a  separation  in  estate.  It  con- 
ferred on  the  parties  no  krger  liberty  of  choice  than  they  would  have  had  without 
it.  They  might  elect  either  to  have  a  partition  of  their  shares  by  metes  and  bounds 
or  to  continue  to  live  togetiier  and  enjoy  their  property  in  common  as  before. 
Whether  th^  did  one  or  the  other  would  affect  the  mode  of  enjoyment,  but  not 
the  tenure  of  the  property  or  their  interest  in  it,  which  was,  on  the  principle  of  the 
case  of  Appoffier  v.  Bama  Subba  Aigan  (1),  determined  by  the  aUotmont  to  them 
of  defined  shares  by  ^ihe  ikrarnama. 

The  legal  effect  of  the  ikrarnama  could  not  be  controlled  or  altered  by  evi- 
dence of  the  subsequent  conduct  of  the  parties  ;  but  such  conduct  in  this  case  was 
not  inconsbtent  with  an  intentioji  to  subject  the  whole  property  to  a  division  oi 
interest,  although  it  was  not  Immediately  to  be  perfected  by  an  actual  partition. 

Seld,  also,  that  the  ikrarnama  was  binding  on  the  minors.  It  followed  from 
tiie  admitted  right  of  any  oo-parcener  to  claim  partition  that  a  valid  agreement  for 
partition  could  be  made  during  the  minority  of  one  or  more  of  the  co-parceners.  If 
it  was  unfair  or  prejudicial  to  th^  interests,  the  minors  could  by  proper  proceed- 
ings on  attidning  majority  set  it  aside  so  far  as  it  concerned  themselves, 

Qu(»re :  whether  in  Bengal  a  member  of  a  joint  family  once  separated  can 
reunite  only  (according  to  the  text  of  Vrihaspati  quoted  in  the  Mitakshara,  Ch.  II, 
s.  9)  with  a  father,  brother,  or  paternal  uncle. 

Appbal  from  a  decree  (6tli  December  1897)  of  the  High  Court 
at  Calcutta,  affirming  a  decree  (18th  January  1896)  of  the  Sub- 
ordinate Judge  of  Muzaffarpur  in  favour  of  the  respondents. 

•  Present ;   Lord  Davey,  Lord  Robertson,  Sir  Andrew  Scoble  and  Sir  Arthur 

Wilson* 

(1)  (1866)  11  Moo.  I.A.  76. 
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The  defendants,  Balkishen  Das  and  others^  appealed  to  His       1908 
Majesty  in  Council.  Balkishbh 

The  suit  was  brought  by  the  respondent,  Bam  Narain  Sahui  ^^* 
to  establish  his  right  by  survivorship  to  certain  property  which  Rah  Nieaiit 
had  been  seized  by  the  defendants  1  to  3,  Balkishen  Das,  Shyam 
Das,  and  Mathura  Das,  as  being  the  property  of  the  defendants 
4  and  5,  JanH  Sahun  and  Amta  Sahtm,  the  widows  respectively 
of  Bamjiban  Sahu  and  Jugdis  Pershad  Sahu,  otherwise  Thakoor 
Pershad  Sahu,  members  of  an  undivided  family,  governed  by  the 
Mitakshara  law  in  which  the  respondent  claimed  joint  member- 
ship. 

The  following  genealogical  table,  which  is  referred  to  in  their 
Lordships'  judgment,  shows  the  relationship  of  the  paiiies : — 

NiBU  Sahu. 


— 1 


Laiji   Sahu.  Jhonti   Saha. 


r 


Ram  Sahai  Sahu. 


I 

Sheo  SmIuu  Sahu  Juggernafh  Sahn  alioM         Mahabir    Penhad 

iUia9  Udho  Saha.  Gyan  Chand  Sahu.  Sahu. 


Jugdis  Pershad  Sahu 


aUat  Thakoor   Pershad  [  | 

Saha,   married  to  Mas-         Ram  Karain  Sahu  Ramjiban  Sahu, 

ammat  Amta  Sahun.  (Plaintiff}.  parried  to  Masammat 

Jauki  Sahun. 

Lalji  Sahu  survived  both  his  sons  and  died  on  the  27th 
December  1882,  leaving  three  grandsons,  of  whom  Thakoor 
Pershad  and  Bam  Narain  (the  plaintiff)  were  minors.  On  24th 
April  1883  Bhago  Sahun,  the  mother  and  guardian  of  Bam 
Narain, and  Mauli  Sahun,  mother  and  guardian  of  Thakoor  Pershad, 
applied  for  a  certificate  under  Act  XXYII  of  1860  to  collect  the 
debts  due  to  the  estate  of  Lalji  Sahu.  In  their  petition  they 
stated  that  Samjiban,  who  was  of  full  age,  was  about  to  waste  the 
estate  of  the  minors.  This  petition  was  opposed  by  Mahabir 
Pershad  on  the  ground  that  the  family  was  joint,  and  on  2lBt  June 
1883  an  ikramama  or  partition  deed  was  executed  between  all 
parties  by  which  shares  in  the  property  were  defined  and  allotted, 
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1908        viz.,  a  4-aiina  B>xare  to  Mahabir  Pershad,  a  6-anna  share  to  Thakoor 
BALKI8HBK  ^^rsl""!*  ^"^^  ^*  3-anna  share  each  to  Eamjiban  and  Ram  Narain. 


Das        The  material  portion  of  this  document  is  set  out  in  their  Lordships' 
Ram  Nabaih  judgment. 

^^^^-  In  June  1883  a  petition  was  filed  by  Bhago  Sahun  on  behalf 

of  Bam  Narain,  and  Mauli  Sahun  on  behalf  of  Thakoor  Pershad, 
for  a  certificate  to  be  granted  to  them  as  representing  a  9-anns 
share  of  Lalji  Sahu's  property.  Mahabir  also  put  in  a  petition  for 
a  certificate.  On  28th  July  a  joint  certificate  was  issued  in  favour 
of  the  four  sharers. 

Thakoor  Pershad  died  in  1886,  and  in  the  same  year  his  widow, 
Amta  Sahun,  filed  a  petition  for  review  of  the  order  granting  the 
above  certificate.  A  counterpetition,  dated  2nd  December  1886, 
was  put  in  by  Bamjiban  and  Bhago  Sahun  as  representing  the 
minor,  Bam  Narain,  in  which  it  was  represented  that  the  family 
was  still  joint  except  as  regarded  Mahabir.  Bamjiban  died  in  1887, 
leaving  a  widow,  Janki  Sahun.  Bam  Narain  attained  majority  in 
1890. 

In  May  1887  a  suit  was  brought  by  Hari  Das,  then  represent- 
ing the  present  appellants'  money-lending  firm  at  Benares,  against 
Janki  Sahun,  Amta  Sahun,  and  Bam  Narain  (then  a  minor)  to 
recover  money  due  on  an  account  stated  in  1886  in  reference  to 
a  debt  due  on  a  mortgage  executed  by  Lalji  Sahu  on  24th  May 
1869 ;  and  in  that  suit  a  decree  was  made  against  all  the  then 
defendants  for  Bs.  7,427.  On  an  appeal  to  the  High  Court  the 
decree  so  far  as  concerned  Bam  Narain  was  set  aside.  The 
representatives  of  Hari  Das,  who  had  died  during  the  last- 
named  proceedings,  then  took  out  execution  against  the  properties 
which  had  formed  the  shares  of  Thakoor  Pershad  and  Bamjiban, 
upon  which  Bam  Narain  objected  that  their  interests  had  passed 
to  him.  This  objection  was  disallowed  by  the  Court  on  Ist  Sep- 
tember 1894,  and  the  property  was  advertised  for  sale  on 
15th  January  1896. 

On  6th  January  189  S  Bam  Narain  instituted  his  suit  against 
the  defendants  1  to  3  as  representing  the  judgment-creditors, 
and  Janki  Sahun  and  Amta  Sahun,  the  defendants  4  and  5,  the 
widows  of  Bamjiban  and  Thakoor  Pershad,  as  judgment-debtors, 
claiming  that  the  properties  should   be  released  from  execution 
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on  the  ground  that  as  the  family  was  jomt,  the  interests  of  the       1908 

husbands  of  the  two  ladies  had  vested  in  him  by  survivorship,   balkibhbn 

He  relied  on   two  documents.     One  was  a  ra%inama  or  com-       ^^^ 

promise  dated  24th  January   1889,  alleged  by  Eam  Nararn  to  Ram  nabain 

have  been  made  between  himself  and  Amta  Sahun  in  a  suit 

brought  by  him  against  her.    By  this  document  he  agreed  to 

leave  her  in  possession  of  a  considerable  amount  of  property  for 

her  life  and  to  pay  her  Es.  1,300.     It  purported  to  be  signed 

by  her  am-mokhtar  while  she  was  a  minor  under  the  guardianship 

of  her  mother-in-law,  Mauli  Sahun.    The  other  document  was  a 

sulehnama  dated  26th  July  1890,  purporting  to  have  been  executed 

by  Janki  Sahun,  in  which  she  admitted  that  her  husband  had 

lived  jointly  with  Bam  Narain,  and  that  on  his  death  the  latter 

had  entered  into  possession  by  survivorship.    It  was  signed  for 

Janki  Sahun  by  an  am-mokhtar. 

The  judgment-creditor  defendants  in  their  written  statement 
set  up  the  deed  of  partition  of  21st  June  1883,  and  asserted  that 
under  it  the  shares  of  Thakoor  Pershad  and  Bamjiban  passed  to 
their  widows. 

The  defendant  Amta  Sahun,  who  was  still  a  minor,  pleaded 
that  she  knew  nothing  of  any  decree  against  her. 

The  defendant  Janki  Sahun  alleged  tliat  her  husband  died 
separate  in  estate,  and  that  she  knew  nothing  of  the  alleged 
document  of  26th  July  1890. 

The  issues  raised  on  the  pleadings  were  :— 

(i)  Is  plaintiffs  allegation  of  title  by  survivorship  and 
possession  true  P 

(ti)  Whether  the  husbands  of  the  judgment-debtor  defendants 
were  separate  from  plaintiff  at  the  time  of  their  respective 
deaths? 

The  Subordinate  Judge  held,  on  the  terms  of  the  ikramama 
a'  21st  June  1883  and  upon  the  oral  evidence,  that  the  deed  only 
o|  crated  to  effect  a  separation  with  Mahabir,  the  other  members 
of  the  family  remaining  joint.  His  decree  was  therefore  in 
favour  of  the  plaintiff. 

The  defendants  appealed  to  the  High  Court,  a  Division 
Bench  of  the  Court  (Trbveltan  and  Ghosb  JJ.)  aflBrming  the 
decree  of  the  Subordinate  Judge.    The  material  portions  of  the 
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1908       jadgment  of   the  High  Ooart  were  as    follow:— (As  to  the 
Bai^^hin  ftrarnama  of  2  let  June  1883  they  ftaid)— 

^  "  With  reference^  to  this  document,  we  may  lay  that  if  it  stood  alone  without 

Ram  NABinr  aoy  other  eTidence— evidence  of  the  conduct  of  the  pavtiee  coaoenied  ahont  the 
^'^*         time  of  this  transaction  and  subsequent  thereto— we  should  have  to  dedaie  in 
accordance  with  the  decision  of  the  Privy  Council  in  the  case  of  Appoviar  v.  Bawtm 
Mha  Ai^aniX)  that  there  was  a  separation  in  estate  between   all  the  parties 
concerned,  though  at  the  time  there  was  no  partition  by  metes  and  bounds.    But, 
as  laid  down  by  the  Judicial  Committee  in  the  ease  of  Doorga  Pm'shad  y.  Kuwdmm 
Koaw9t{%\  the  question  in  every  case  like  this  is  one  of  intention,  namely,  whether 
the  intention  of  the  parties,  to  be  inferred  from  the  instruments  which  they  had 
executed  and  the  acts  thi^  had  doi\e,  was  to  effect  a  diiasion  such  as  to  alter  the 
etatus  of  the  family.    Wd  have  examined  the  evidence  in  this  case  with  reference 
to  this  question  of  intention,  and  we  think  there  can  be  very  littie  or  no  doubt 
that  the  real  ol^ject  which  Bamjiban,  who  was  then  the  managing  membOT  of  ^ 
family,  had  (Thakoor  Pershad  and  Bam  Karain  being  nunors  at  the  time)  was  to 
give  Mahabir  Pershad  Sahu,  who  then  Claimed  an  eight-anna  share  of  the  estate 
as  small  a  share  as  possible  and  to  separate  him  from  the  rest  of  the  famOy;  an^ 
that  was  effected  by  the  deed  of  Ikramama.    Lo(ddng  at  that   document  as  a  whole* 
and  reading  it  by  the  ligbt  of  the  evidence  <tf  the  conduct  of  the  parties,  one 
cannot  help  coming  to  the  conchision  that  although  sepairate  shares  were  allotted 
to   all  the  different  members  of  the  family,  the   intention  was   that   Mahabir 
Pershad  should  have  a  separate  share,  and  that  the  rest  of  the  family,  consisting  of 
Bamjiban,  Bam  Narain,  and  Thakoor  Pershad,  should  hold  the  remainder  of  the 
property  jointly  amongst  themselves.    The  evidence  i^on  the  tecord  shows  that  in 
the  transaction  that  was  then  entered  into^  Bamjiban  Sahu  was,  so  far  as  Bam 
Karain  Sahu  and  Thakoor  Pershad  Sahu  were  concerned,  the  moving  spirit;  and 
although  the  names  of  Bhago  Sahun,  the  mother  of  Bam  Narain,    and   Manli 
Sahun,  the  mother  of  Thakoor  Pershad,  appear  upon  the  document  as   having 
assented  to  and  approved  the  ikramama,  still  it  was  left  entirely  to  Bamjiban,  and 
posnbly  to  Moti  Bam  Sahu,  the  am-mokhtar  of  the  two  ladies,  to  enter  into  any 
arrangement  that  they  pleased.    On  looking  at  the  evidence  of  Moti  Bam  himself, 
who  was  called  by  the  defendants,  it  appears  that  it  was  Bamjiban  Sahu  that  had  an 
am-mokhtamama  executed  in  his  favour  on  behalf  of  the  said  two  ladies;  that  ever 
since  Lalji  Sahu's  death,  Bamjiban  was  the  head  of  the  family;    that  there  was 
no  dispute  of  any  sort  among  Bamjiban,  Thakoor  Pershad,  and  Bam  Narain  at  the 
time  when  Mahabir's  share  was  separated ;   that   no  partition  took  place  amongst 
these  three  persons;  that  so  long  as  Bamjiban  and  Thakoor  Pershad  were  aliv^ 
they  were  joint  and  not  separate  from  Bam  Narain  ;  that  agreeably  to  the  ikramam«, 
the  share  of  Mi^abir  only  was  partitioned;  that  it  was  Bamjiban  who  requested 
him  (the  witness)  to  sign  the  ikramama;  that  the  seals  of  both  the  ladies  used  to 
be  in  the  custody  of  Bamjiban;  and  that  he  (the  witness)  never  saw  the  two  ladiea 
interfere  in  any  way  with  the  management  of  the  property.    The  witness  refers  to  a 
kebala  bearing  date  8th  Kovembar  1883,  under  which  Bamjiban,  Bam  Narain, 
(1)  (1866)  11  Moo.  I.  A.  75. 
\2)  (1878)  L.  B.  1    LA.  55;  18  B.  L.  B.  885. 
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Thakoor  Pewbad,  and  Mahabir  Persbad  (Ram  Naram  and  Thakoor  Pewbad  being        ^p^^ 
ropntented  by  tbenr  rwpectire  motbora)  told  certain  properties  for  tbe  pnrpoee  of         ^^^^j 
liqnidatdng  their  debti.    Tbe  terms  of  tbis  document  are  no  doabt  in  keeping  witb    Bilkishbit 
tbe  ikramama  in  qnestion;  bat  it  win  be  observed  tbat  it  was  signed,    as  the  ^^ 

ikramama  was  by  Moti  Ram  Sabtt ;  and  tbe  witness  says  witb  referenfce  thereto  Buk  Nabaik 
tbat  be  signed  it  at  the  reqnest  of  Ramjiban,  and  tbat  at  tbit  time  the  #wo  ladies,        Sahu. 
Manli  and  Bbago  Sahnn,  were  not  pi^esent. 

"  Upon  referring  again  to  tbe  evidence  of  Uma  Cbnm  Mozoomdar,  who  Wat 
a  pleader  on  behalf  of  the  two  ladies  in  the  certificate  base  it  the  year  1888,  which 
waa  brought  to  a  termination  by  the  ikramama,  and  who  presented  the  petition  for 
the  certificate,  as  also  a  petition  bearing  date  the  26th  June  1888,  notifying  the 
compromise  under  tbe  rkrarnama,  it  is  very  uncertain  whether  the  ladies  had  any 
hand  in  the  Conduct  of  that  litigation  or  in  the  termination  thereof. 

**  In  this  state  of  facts,  it  seems  to  us  to  be  extremely  doubtful  whefher  a 
transaction  like  this,  entered  intoby  the  then  managing  member  of  the  family,  would 
be  binding  upon  the  minors,  though,  no  doubt,  ostensibly  the  names  of  their 
natural  guardians  were  used  as  representing  theiy  interests.  But,  however  that  may 
be,  on  looking  into  the  othe^  portions  of  the  evidence,  it  seems  to  be  dear  enough 
that  what  followed  upon  the  ikramama  was  ^at  Mahabir  Sahu  was  the  on^ 
person  who  separated  from  the  family,  Ramjiban,  Bam  Narain,  and  Thakoor 
Persbad  con1»nuing  to  be  joint  both  in  mesr  and  proper^ ;  that  Ramjiban  continued 
to  manage  the  family  property  in  the  same  manner  as  he  had  been  doing  ever  since 
Lalji  Sabu*8  death ;  and  that  after  his  (Ramjiban's)  death,  which,  as  has  abready 
been  mentioned,  took  place  in  June  1887,  the  plaintiff.  Ram  Narain,  became  the 
head  of  thd  family  and  held  the  whole  property,  excluding  Mahabir  Sahu's  diare, 
as  if  it  was  exclusirely  his.  Thesef  acts  appear  quite  dear  upon  tbe  evidence  of  some 
of  tbe  witneises  called  by  the  defendants  themsdves,  and  they  are  corroborated,  at 
any  rate,  to  some  extent,  by  tbe  statement  on  oath  of  Babu  Hari  Das,  father  of 
the  defendants  Nos.  2  and  8,  on  the  6th  January  1887,  in  the  certificate  case 
between  Ramjiban  Sahu  aiid  Musstimmat  Amta  Sahun,  the  widow  of  Thakoor 
Persbad  Skhu,  wherein  be  stated  that  the  family,  save  and  except  Mahabir  Sahu* 
watf  joint  in  business,  and  oontinudd  to  be  *>  even  af  t^y  the  separtitioD  of  Mahabir 
Sahu.  And  we  may  here  also  refer  to  a  petition  bearing  date  the  2iid  December  1886 
presented  by  Ramjiban  Saihu,  ait  showing  that  the  family ^save  and  excq^t  Mahabir) 
was  Many  joint,  aadtiiat  adiare  of  four  annas  of  the  family  property  was  allotted  to 
Mahabir  Persbad  Sahu,  the  itaiaining  12  ahnas  share  remaining  joint.  These  two 
rtatements— one  by  Hari  Das,  thepitdocessor  of  aomeof  tb^  defendants  Ist  party,  and 
the  other  by  Ramjiban'  Saba— itwe  made  some  thnd  before  the  atiSt  by  the  defend, 
ants  1st  part^  was  instituted,  and  in  which  baving  obtslBed  m  deeree  agafaist  the 
widows  of  Ramjiban  a&d  Thakoor  Fsrdiad,  tbey  mmi^  tcr  aittacb  the  properties 
in  snit  for  the  nalizatioii  of  theh*  iMm.  Wcf  nMgr  «dd  that^  supposing  it  wae 
ever  any  part  of  the  intention  of  Ramjiban  or  th«  methera  of  Bin  Naram  and 
Thakoor  Perahad,  respectively,  to  effect  a  iBparation  in  ^tata  between  all  th« 
parties  concerned,  it  was  in  effect  abandoned  immediately  after  the  iknonama  wae 
executed  and  Mahabir  separated  himsdf  from  th«  rest  of  the  family. 

<<  It  may  well  be  said,  having  regard  to  tiie  facta  Of  this  cas^  that  though  tiie 
ikramama  of  1888  operated  asH  separation  in  esUte  between  all  the  four  mtmbm 
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1903  oi  the  family,  yet  immediately  or  shortly  afterwards  Ramjiban  Sahn,  Ram  Narain 

wvw         Sahu»  and  Thakoor  Pershad  Sahu  reunited  themselvea  as  members   of  a  joint 
^^^DiL?'^    family  and  continued  to  be  so  until  Ramjiban  Sahu's  death. 

9.  "It  will  be  remembered  that  the  second  issue  that  was  laid  down  by  the 

Rak  Na&ain  Subordinate  Judge  was  '  whether  the  husbands  of  the  judgment-debtor  defendanto 
^*  (that  is  to  say,  the  2nd  party)  were  separate  from  the  plaintiff  at  the  time  of  their 
respective  deaths;'  and,  indeed,  that  was  the  principal  issue  which  had  to  be  tried 
in  the  case,  and  which  has  to  be  determined  in  the  present  appeal ;  for  if,  upon  the 
dates  on  which  Thakoor  Pershad  Sahu  and  Ramjiban  Sahu  respectively  died,  the 
family  was  a  joint  and  undivided  one,  notwithstanding  the  ikramama  of  1883,  the 
plidntiff  would  be  entitied  to  succeed  upon  the  right  of  survivorship;  and  if  it  does 
appear  upon  the  evidence,  as  disclosed  by  the  conduct  of  the  .'parties  con- 
cerned,  that  subsequent  to  the  ikramama  the  family  was  a  joint  and  undivided  one 
to  all  intents  and  purposes,  the  Court  might  well  presume  that  there  was  a  reunion 
of  the  family.  The  matter  of  this  reunion  need  not  have  been  distinctiy  put  in 
issue  between  the  parties :  it  was  involved  in  the  main  issue  that  was  tried  in  the 
case.  It  is  not,  however,  necessary  to  express  any  decisive  opinion  upon  this 
matter.  It  is  sufficient  to  say,  upon  the  second  issue,  as  it  was  laid  down  by  the 
Subordinate  Judge,  that»  as  a  matter  of  f ac<^  the  family  was,  at  the  time  of  the 
deaths  of  Thakoor  Pershad  and  Ramjiban  Sahu,  respectively,  a  joint  and  undivided 
family,  and  that  the  plaintiff  is  therefore  entitled  to  come  in  by  right  of  survivor* 
ship. 

"The  learned  counsel  for  the  appellant,  in  the  course  of  his  argument, 
referred  to  an  attested  copy  of  the  general  register  of  revenue-paying  lands, 
prepared  under  Bengal  Act  VII  of  1876  as  showing  that  the  ikramama  of  1883 
was  given  effect  to  by  separate  registration  of  names  of  all  the  four  members 
of  the  familyj  but  after  some  little  examination  of  that  register,  the  learned 
counsel  frankly  admitted  that  that  position  could  not  be  nuuntained.  We  might 
add  that,  in  the  absence  of  the  petitions  upon  which  the  said  register  was  prepared, 
no  inference  whatever,  one  way  or  the  other,  can  be  drawn  from  the  register  itself. 
And  we  might  refer  to  a  case  decided  by  this  Court — Eoolash  Kooer  v.  JToMed 
Pro8hcd{Z) — in  which  this  Court  was  unable  to  hold  that  such  a  register  is  any 
proof  of  a  separation  in  estate. 

"We  may,  however,  state  that  the  Subordinate  Judge  is  not  right  when  he 
says  that  'the  ikramama  merely  defined  and  fixed  the  shares  of  the  membera 
which  each  would  get  in  case  of  actual  partition  and  separation,  for  it  recitea  that 
under  this  deed  each  individual  has  the  power  to  live  as  a  member  of  the  joint 
family  as  before,  or  separate  his  own  business.*  This  view,  as  expressed  upon  the 
terms  of  the  ikramama  itself,  is  not  correct ;  for  whether  it  was  optional  with 
the  parties  to  continue  to  live  together  as  members  of  a  jdnt  family,  or  separate 
themselves  in  business,  their  shares  in  the  family  estate  having  been  defined,  that 
is  to  say,  separate  shares  having  been  allotted  to  each  of  them,  it  was  in  their  power 
to  effect  a  partition  by  metes  and  bounds,  if  they  so  pleased.  The  question  is  not 
whether  there  was  a  separation  by  metes  and  bounds,  but  a  separation  in  estate  and 
interest ;  for  that  would  have  the  same  legal  effect,  so  far  as  altering  the  status 
of  the  family  was  concerned,  as  a  partition  by  metes  and  bounds." 
(1)  (1881)  I.  L.  R.  7  Calc.  869, 
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The  High  Court  decree,  therefore,  dismissed  the  appeal  with       1903 


^^^*  Balkishbm 

Das 
On  this  appeal,  «. 

</.  D.  Mayne  for  the  appellants  contended  that  the  ikramama  sahv. 
of  21st  June  1883  operated  to  place  all  the  members  of  the 
family  in  a  state  of  separation  £rom  its  date.  The  oral  evi- 
dence that  the  rest  of  the  family  (except  Mahabir  Sahu)  remained 
joint  only  went  to  show  either  that  there  had  been  no  partition 
by  metes  or  bounds  or,  in  the  alternative,  that  there  had  been 
reunion  between  the  other  members  of  the  family.  But  partition 
by  metes  and  bounds  was  not  necessary  to  create  a  separation, 
and  a  reunion  in  this  case  would  only  have  established  a  ten- 
ancy in  common  and  not  a  joint  tenancy  with  survivorship. 
Bef  erence  was  made  to  the  law  as  to  reunion  laid  down  in  the 
Mitakshara,  Ch.  II,  s.  9 ;  Stokes'  Hindu  Law  Books,  p.  452 ; 
Smriti  Chandrika,  Ch.  XH,  p.  222  ;  Dayabhaga,  Oh.  XH,  p.  355, 
ss.  3  and  4  ;  Dayakrama  Sangraha,  Ch.  V,  ss.  2  and  4,  p.  507 ; 
Mayukha,  Ch.  IV,  s.  9,  para.  1  ;  Manu,  Ch.  IX,  paras.  210—212 ; 
and  the  case  of  JRamasami  v.  Venkatesam  (1),  it  being  contended 
that  reunion  was  possible  only  between  certain  specified  relations, 
namely,  a  father,  brother,  or  paternal  uncle.  In  the  present  case 
there  could  be,  therefore,  it  was  submitted,  no  legal  reunion. 

JET.  Catvall  for  the  respondent,  Ram  Narain  Sahu,  contended 
that  in  the  construction  of  the  ikramama  of  21st  June  1883  the 
intention  was  that  Thakoor  Pershad,  Bamjiban,  and  Eam  Narain 
should  remain  joint  in  estate.  Such  intention,  it  was  submitted, 
appeared  not  only  on  the  face  of  the  deed,  but  from  the  subse- 
quent conduct  of  the  parties.  To  that  effect  there  were  con- 
current findings  of  fact  by  the  two  Courts,  and  there  were  also 
concurrent  findings  that  they  did  in  fact  remain  joint  after  the 
execution  of  the  ikramama.  This  the  deed  gave  them  the  option 
of  doing,  and  that  dause  is  inconsistent  with  the  intention  that 
there  should  be  separation  at  once  on  the  execution  of  the  deed 
without  more.  The  deed  was  not  sufficient  by  itself  to  effect 
separate*  on  where  the  subsequent  conduct  of  the  members  of  the 
family  showed  their  wish  to  remain  united.     Bahaji  Parshram  v. 

(1)  (1892)  I.  L.  R.  16  Mad.  440. 
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1903       Kashibai  (1) ;  Jmbik^  Dat  y.  Sukhmani  Kuer  (2),  and  Te;  Protap 

BiLKiBHBir  Singh  ▼.  Champa  Kake  Koer  (3)  were  referred  to.    In  the  present 

^^        case  the  separation  proposed  in  the  ikramama  was  not  carried  out 

Bam  NABinr  2xor  perfected.    The  registration  of   the  speciflo  shares  of  the 

members  under  the  Land  Begistration  Act  (Bengal  Act  Yli  of 

1876)  was  not  sufficient  to  effect    separation.    It  was  merely 

registration,  in  accordance  with  the  Act,  for  revenue  porposee — 

Hdolash  Kooer  Y.Kanee  Proshad  (4).    It  was  doubtfal  too  whether 

such  a  deed  as  the  ikramama  would  be  binding  on  the  minor 

members  of  the  family  under  the  circumstances  of  the  case.    No 

separation,  it  was  submitted,  had  been  effected  between  Bam- 

jiban,  Thakoor  Pershad,  and  Bam  Narain,  who  oontinued  to  live 

joint  in  estate ;  and  Bam  Narain  as  the  survivor  was  entitled  to 

succeed  to  the  whole  of  the  joint  property.    The  decision  of  the 

High  Court  was  therefore  right. 

Mayney  in  reply,  cited  Joy  Narain  Qiri  v.  Qiri^k  Chunder 
Mytiip)  dJidi  Chidambaram  Chettiar  v.  Oauri  Nachiar(6)f  point- 
ing out  that  both  of  them  were  opposed  to  the  case  of  Babaji 
Far  shram  v.  Kashibai  (1).  That  some  of  the  parties  to  a  deed  of 
partition  were  minors  made  no  difference.  Those  who  were  of 
full  age  could  look  after  their  interests  and  represent  them  in  the 
transaction.  On  coming  of  age  those  who  were  minors  could  set 
it  aside  if  fraudulent  or  opposed  to  their  interestfli  but  not  merely 
on  the  ground  that  they  were  minors  and  were  not  properly  repre- 
sented by  those  of  the  family  who  were  of  age. 

The  judgment  of  their  Lordships  was  delivered  by 

jpril29.  laOKD  Davst*    At  the   beginning  of  the  year  1883  four 

persons  named  Mahabir  Pershad,  Bamjiban,  Bam  Narain,  and 
Jagdis  Pershad,  otherwise  Thakoor  Pershad,  were  members  of 
a  Hindu  family  joint  in  estate.  Their  pedigree  is  given  on 
page  3  of  the  record.     It  there  appears  that    they  were  all 

(1)  (1879)  I.  L.  R,  4  Bom.  167,  162.  (4>  (1881)  I.  L.  R.  7  Calc. 

869,  871, 

(2)  (1877)  I.  L.  R.  1  AIL  487, 488.  (5)  (1878)  I.  L.  R.  4  Calc 

484 ;  L.  R.  6  I.  A.  228. 

(8)  (1885)  I.  L.  R.  12  Calo.  96, 108.  (6)  aB79)  I.  L.  R.  2  Blad. 

88;  L.  R.  6  I.  A.  177. 
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gteot-grandohildren  of  a  oommon  anovotor,  Nira  Sahu.  Mahabir  1908 
•was  the  grandson  of  Jhonti,  the  elder  son  of  Niru.  Bamjiban  and  bamishbn 
Bam  Narain  were  sons  of  Jnggemath,  otherwise  Gyan  Chand,  who  ^^ 
was  a  son  of  Lalji,  the  younger  son  of  Niru,  and  Thakoor  was  bam  NAaiiw 
the  son  of  Sheo  Sahai»  otherwise  Udho^  another  son  of  Lalji.  ^^^* 
Mahabir  and  Bamjiban  had  attained  their  majority,  the  other  two 
were  minors*  Some  dispute  appears  to  have  arisen  between  the 
oousins,  with  the  result  that  on  the  24th  April  1883,  Musammat 
Bhago,  mother  and  guardian  of  Bam  Narain,  and  Musammat 
Mauli,  mother  and  guardian  of  Thakoor  Pershad,  presented  m 
petition  to  the  District  Judge,  by  whioh  they  alleged  that 
Bamjiban  was  ready  to  waste  the  share  of  the  minors  in  certaia 
joint  assets,  and  prayed  for  a  grant  to  themselTes  of  a  oertifioate 
under  Act  XXVII  of  1860,  to  enable  them  to  ooUeot  the  debts 
due  to  the  deceased  Lalji  mentioned  in  the  schedule  annexed  to 
the  petition.  It  will  be  observed  that  in  this  schedule  the  petL 
tioners,  for  the  purpose  of  ascertaining  the  amount  due  to  the 
minors,  deducted  from  each  debt  one-fourth  part  as  the  share  of 
Bamjiban.  Mahabir  F^rshad  appears  to  have  objected  to  the 
grant  of  the  certificate  to  ^Jie  petitioners  on  the  ground  that  the 
family  of  the  petitioners  was  joint  with  him,  and  to  have  claimed 
an  8-anna  share  in  the  property  of  the  joint  family.  A  com- 
promise was  thereupon  come  to,  and  embodied  in  an  ikramama, 
dated  the  21st  June  1883,  to  which  Mahabir  Pershad,  Bam  Narain 
by  his  motiier  and  guardian,  Bamjiban,  and  Thakoor  Pershad 
by  his  mother  and  guardian,  were  all  parties.  By  this  instru- 
ment it  was  declared  that  an  arrangement  in  respect  of  all 
the  properties  and  estates,  moveable  and  immoveable,  as  per  list 
annexed,  and  those  not  included  therein,  had  been  come  to  in 
the  following  manner,  viz.,  out  of  16  annas  a  share  of  4  annas 
had  been  allotted  to  Mahabir  Pershad,  grandson  and  heir  of 
Jhonti,  and  out  of  the  remaining  12  annas  a  share  of  3  annas  had 
been  allotted  to  Bamjiban,  a  share  of  3  annas  to  Bam  Narain, 
and  a  share  of  6  annas  to  Thakoor  Pershad,  the  heirs  of  Lalji. 
The  ikranxama  then  continued  as  follows : — 

"  Now  ftU  the  parties  are  at  liberty  to  have  their  reepecthre  naaiee  registered  in 
the  CoUectorate  jointly  or  separately,  and  to  hold  possession  of  the  properties  acoord* 
ing  to  their  respective  proportionate  shares.    Sach  party  shaU  haye  in  f  ntore  no     ' 
cUdm  of  any  kind  whatsoever  on  the  ground  of  the  shares  being  more  or  less^  or  in. 


Digitized  by 


Google 


748  CALCUTTA    SERIES.  [VOL-  XXX. 

1903         respect  of  the  debts  due  tommhajans,  or  in  respect  of  the  debts  due  to  themselves 

*^^^^         against  the  other  party,  and  each  party  shall  pay  off  his  proportionate  share  of   the 

^^  ms""'^  debts  due  to  the  mahajan  in  any  way  he  thinks  proper.    Whatever  sums  are  due  to 

V.  uc  from  other  persons  nnder  bahi  khatas,  mortgage  or  simple  bond,  znrpeshgi   and 

^^^'^  ^^*^^  sndbhama  (deeds),  as  per  private  list  separately  drawn  up  and  signed  by  us,   the 

declarants,  shall  also  be  realised  by  us  collectively  either  privately  or  through  the 

Court,  and  divided  among  us  in  proportion  to  our  respective  shares»or  the  sums  due  to 

us  respectively  shall  be  collected  separately.    Every  one  of  us  has,  by  virtue  of  this 

deed,  the  power  either  to  continue  to  live  together  as  a  member  of  the  joint  family 

as  before,  or  to  separate  his  own  business,  none  of  us  having  any  objection  thereto." 

Another  petition  was  thereupon  presented  by  Earn  Narain  and 
Thakoor  Pershad  by  their  respective  mothers  and  guardians  in 
which,  after  stating  the  effect  of  the  ikramama,  they  asked  for  a 
certificate  to  be  granted  in  respect  of  the  properties  left  by  Lalji 
to  the  extent  of  9  annas.  And  a  petition  appears  to  have  been 
presented*  by  Mahabir  also.  On  the  28th  July  1883  the  District 
Judge  passed  an  order  that  Mahabir,  Thakoor,  Eamjiban,  and 
Earn  Narain  should  get  a  joint  certificate  to  collect  debts  due  to 
the  estates  of  Laji  and  6yan  Pershad. 

Mahabir  Pershad  appears  to  have  taken  his  share  and  nothing 
more  is  heard  of  him.  Eamjiban,  Earn  Narain,  and  Thakoor 
Pershad,  and  after  the  latter's  death  Eamjiban  and  Earn  Narain 
appear  to  have  continued  to  live  together  and  to  have  collected 
their  revenue  and  enjoyed  their  property  in  all  external  respects 
in  the  same  manner  as  before  the  execution  of  the  ikramama. 

Thakoor  Pershad  died  in  the  year  1886  without  having  attained 
his  majority,  and  leaving  a  widow,  Musammat  Amta,  who  was 
also  a  minor.  Eamjiban  died  in  the  year  1887,  apparently  child- 
less, but  leaving  a  widow,  Musammat  Janki  (now  deceased). 
Eam  Narain  attained  his  majority  in  1890.  He  is  the  first  and 
principal  respondent  in  this  appeal,  and  is  subsequently  referred 
to  as  the  respondent. 

The  appellants  are  the  present  representatives  of  a  firm  of 
money-lenders  at  Benares.  On  the  23rd  May  1887  the  then 
representatives  of  the  firm  commenced  an  action  against  (i) 
Musammat  Janki  as  widow  and  heir  of  Eamjiban,  (ti)  Eam 
Narain,  then  a  minor,  and  (tti)  Musammat  Amta  (described  as  a 
minor),  widow  and  heir  of  Thakoor  Pershad,  under  the  guardian- 
ship of  Musammat  Mauli,  her  mother-in-law  and  next  friend,  to 
recover  money  alleged  to  be  due  upon  a  mortgage  executed  by 
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Lalji  in  May  1869.    A  decree  was  made  against  all  the  defendants,        1903 
and  Earn  Narain  alone  appealed.     On  his  appeal  the  decree  was   balkmhbn 
reversed  as  against  him  on  the  ground  that  the  evidence  was        ^^^ 
insufficient  to  establish  the  daim,  and  by  the  decree  of  the  High  Ram  Nabaix 
Court,  dated  the  12th  June  1891,  the  suitwas  dismissed  as  against        ^^^' 
him.  But  it  remained  standing  as  against  the  other  defendants,  and 
execution  was  taken  out  against  the  property  formerly  of  Eamjiban 
and  Thakoor  Pershad. 

Thereupon  the  respondent  Eam  Narain  Sahu  commenced  the 
present  action  against  the  appellants  and  the  respondents  Musammat 
Janki  and  Musammat  Amta.  In  his  plaint  he  alleged  that  the 
husbands  of  the  two  widows  and  himself  had  been  a  joint 
family,  and  no  separation  had  taken  place  between  them,  and  he 
was  therefore  solely  entitled  to  the  property  by  survivorship. 
He  made  no  mention  of  the  ikrarnama  of  21st  June  1883,  and  he 
relied  on  two  documents,  called  a  sulehnama,  of  24th  January 
1889,  and  an  ikrarnama,  of  26th  July  1890,  as  admissions  by  the 
two  widows  respectively  of  his  title.  The  substantial  relief 
prayed  was  a  declaration  that  the  properties  mentioned  in  the 
schedule  belonged  to  the  respondent. 

By  their  written  statement  the  appellants  denied  the  respon- 
dent's title,  and  pleaded  the  ikrarnama  of  21st  June  1883. 

The  issues  framed  for  adjudication  were,  firs^  is  plaintiff's 
allegation  of  title  by  survivorship  and  possession  true  P  Second^ 
whether  the  husbands  of  the  judgment-debtor  defendants  were 
separate  from  plaintiff  at  the  time  of  their  respective  deaths  P 

The  action  was  tried  by  the  Subordinate  Judge  of  Mozaffar- 
pur.  The  learned  Judge  held  that  the  ikrarnama  of  21st  June 
1883  merely  defined  and  fixed  the  shares  of  the  members  which 
each  would  get  in  case  of  actual  partition  and  separation,  and 
that  there  was  no  separation  between  Bamjiban,  the  respondent, 
and  Thakoor  Pershad,  and  accordingly  he  made  a  decree,  dated 
the  18th  January  1896,  in  favour  of  the  respondent. 

This  decree  was  confirmed  on  appeal  by  the  High  Court  of 
Bengal.  The  learned  Judges  in  that  Court  thus  expressed  them- 
selves with  reference  to  the  ikrarnama  of  the  21st  June  1883  : — 

"  We  may  say  that  if  it  stood  alone  without  any  other  evi- 
dence— evidence  of  the   conduct  of  the  parties   concerned  about 
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1908       the  time  of  this  transaction  and  gubsequent  thereto— we  ihonld 

^^^       hare  to  declare,  in  accordance  with  the  deoiflion  of  the  Privy 

^Pas        Council  in  the  case  of  Appovier  v.  Bama  Subba  Aipn(l)t  that 

Bam  Naiain  there  was  a  separation  in  estate  between  all  the  parties  oonovned, 

Sahxt.       though  at  the  time  there  was  no  partiti^  by  metes  and  bounds. 

But,  as  laid  down  by  the  Judicial  Committee  in  the  case  of  Do&rga 

Pershad  v.  Kundun  Koowar{2)^  tiie  question  in  every  case  like  thi» 

is  one  of  intention,  namely,  whether  the  intention  of  the  parties, 

to  be  inferred  from  the  instruments  which  they  had  executed  and 

the  acts  they  had  done,  was  to  effect  a  division  suck  as  to  alter  the 

status  of  the  family." 

Looking  at  that  document  as  a  whole  and  reading  it  by  the 

light  of  the  evidence  of  the  conduct  of  flie  parties,  the  learned 

Judges  came  to  the  conclusion  that,  although  separate  shares  were 

allotted  to  all  the  different  members  of  the  family,  the  intention 

was  that  Mahabir  Pershad  should  have  a  separate  share,  and  that 

the  rest  of  the  family,  consisting  of  Eamjiban,  Bam  Narain, 

and  Thakoor  Pershad,  should  hold  the  remainder  of  the  property 

jointly  amongst  themselves.     They  expressed  a  doubt  whether  a 

transaction  like  this,  entered  into  by  the  then  managing  member 

of  the  family,  would  be  binding  on  the  minors,  though  no  doubt 

ostensibly  the  names  of  their  natural  guardians  were  used  as 

representing  tiieir  interests.  But,  however  that  might  be,  it  seraied 

to  them  to  be  clear  enough  from  the  evidence  that  what   followed 

from  tiie  ikramama  was  that  Mahabir  was  the  only  person  who 

Separated  from  the  family,  Eamjiban,  Ham  Narain,  and  Thakoor 

Pershad  continuing  to  be  joint  both  in  mess  and  properiy.    It 

might  well  be  said,  they  added>  having  regard  to  the  facts  of  this 

case,  that  though  the  ikramama  of  1883  operated  as  a  separation 

in  estate  between  all  the  four  members  of  the  family,  yet  imme* 

diately  or  shortly  afterwards  Eamjiban,  Bam  Narain,  and  Thakoor 

Pershad  reunited  themselves  as  members  of  a  joint  family,  and 

continued  to  be  so  until  Eamjiban's  death.    At  the  conclusion 

of  the  judgment  is  the  following  passage  : — 

"  We  may,  however,  state  that  the   Subordinate  Judge  is  not 
right  when  he  says  that '  the  ikramama  merely  defined  and  fixed 

(1)  (1866)  11  Moo.  I.  A.  75.  (2)  (1878)  L.  B.  1  I.  A.  55  j 

18  1^.  L.  It.  286. 
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the  fihaires  of  the  members  wbioh  eaeh  would  gat  in  oaee  of  actual       1908 

partition  and  separation,  for  it  recites  that  under  this  deed  each  siLKisHBir 

indiyidual  has  the  power  to  live  as  a  member  of  the  joint  family       ^a" 

as  before,  or  separate  his  own  business,'    This  vieWi  as  expressed  bajc  nIbaiv 

upon  the  terms  id  the  ikramama  itself,  is  not  correct;  for  whether      ^^^' 

it  was  optional  with  the  parties  to  c<mtinue  to  live  together  as 

members  of  a  joint  family,  or  separate  themselyee  in  business, 

their  shares  in  the  family  estate  having  been  defined,  that  is  to 

8ay»  separate  shares  having  been  allotted  to  each  of  them,  it  was 

in  their  power  to  effect  a  partition  by  metes  and  bounds,  if  they 

so  pleased.    The  question  is  not  whether  there  was  a  separation 

by  ntetes  and  bounds,  but  a  separation  in  estate  and  interest ;  for 

that  would  have  the  same  legal  effect,  so  far  as  altering  the  status 

of  the   family   was    concerned,    as  a    partition   by  metes  and 

bounds." 

The  present  appeal  is  from  the  decree  of  the  High  Court, 
dated  the  6th  December  1897. 

Their  Lordships  entirely  agree  in  the  last  quoted  passage  from 
the  judgment  of  the  High  Court,  and  they  think  it  expresses 
accurately  the  effect  of  the  decision  in  Appovier  v.  RanM  Subha 
AiyaniX).  It  disposes  of  the  reasons  stated  by  the  Subordinate 
Judge  for  his  judgment,  and  in  the  opinion  of  their  Lordships 
it  is  equally  fatal  to  the  first  conclusion  arrived  at  in  the  High 
Court,  viz.,  that  there  was  not  in  fact  any  separation  in  estate  and 
interest  between  all  the  co-parceners  in  1883.  There  is  no 
difficulty  in  the  construction  of  the  ikramama,  in  which  it  is  stated 
in  unambiguous  terms  that  defined  shares  in  the  whole  estate  had 
been  allotted  to  the  several  co-parceners.  Learned  counsel  for 
the  respondent  relied  on  the  passage  which  gave  liberty  to  any 
of  the  parties  either  to  live  together  as  a  member  of  the  joint 
family  as  before  or  to  separate  his  own  business  as  being  inconsis- 
tent with  a  separation  in  estate.  But  there  is  no  inconsistency, 
and  the  clause  conferred  on  the  parties  no  larger  liberty  of  choice 
than  they  would  have  had  without  it.  They  might  elect  either  to 
have  a  partition  of  their  shares  by  metes  and  bounds,  or  to  con« 
tinue  to  live  together  and  enjoy  their  property  in  common  as 
before.    Whether  they  did  one  or  the  other  would  affect  the 

(1)  (isas)  11  Moo.  I.  A.  76. 
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1903       mode  of  enjoyment,  but  not  the  tenure  of  the  property  or  their 
Balkishbn  i^^^^s*  ^  ^**    Consistently  with  the  broad  principle  laid  down  in 

Dab       the  Appovier  case  (1),  this  was  determined  by  the  allotment  to 
Rah  Nabaik  them  of  defined  shares  which,  to  use  Lord  Westbury's  illustration, 

SAHu.      converted  them  from  joint  holders  into  tenants  in  common. 

If  the  learned  Judges  meant  that  the  legal  construction  or 
legal  effect  of  an  unambiguous  document  like  the  ikramama  could 
be  controlled  or  altered  by  evidence  of  the  subsequent  conduct  of 
the  parties,  their  Lordships  cannot  agree  with  them,  and  they  do 
not  think  that  the  case  of  Doorga  Pershad  v.  Kundun  Koowar{^)^ 
cited  by  the  learned  Judges,  is  any  authority  for  such  a  proposition. 
But,  as  will  be  seen  from  what  has  already  been  said,  their  Lord- 
ships do  not  regard  the  subsequent  actings  of  the  parties  as  incon- 
tistept  with  the  intention  to  subject  the  whole  property  to  a 
division  of  interest,  although  it  was  not  immediately  to  be  perfect- 
ed by  an  actual  partition. 

The  question  upon  which  their  Lordships  have  felt  most  diffi- 
culty is  whether  the  document  can  be  considered  as  binding  upon 
the  co-parceners,  who  were  minors  at  the  date  of  it.  But  they 
think  that  in  these  proceedings  they  must  treat  it  as  binding  upon 
them.  There  is  no  doubt  that  a  valid  agreement  for  partition 
may  be  made  during  the  minority  of  one  or  more  of  the  co- 
parceners. That  seems  to  follow  from  the  admitted  right  of  one 
co-parcener  to  claim  a  partition ;  and  (as  has  been  said)  if  an 
agreement  for  partition  could  not  be  made  binding  on  minors,  a 
partition  could  hardly  ever  take  place.  No  doubt  if  the  parti- 
tion was  unfair  or  prejudicial  to  the  minor's  interests,  he  might, 
on  attaining  his  majority,  by  proper  proceedings,  set  it  aside  so 
far  as  regards  himself.  Some  evidence  was  given  to  show  that 
the  mothers  of  the  two  minors  were  acting  under  the  control  and 
influence  of  Bamjiban.  But  as  against  this  it  may  be  pointed  out 
that  in  the  proceedings  for  a  certificate  which  led  to  the  execution 
of  the  ikramama  they  seem  to  have  been  acting  independently  of, 
and  even  adversely  to,  Bamjiban.  For  he  can  hardly  be  thought 
to  have  prompted  a  petition  which  contained  an  allegation  that  he 
was  ready  to  waste  the  property  of  the  minors.    It  should  also  be 

(1)  (1866)  11  Moo.  I.  A.  76. 

(2)  (1873)  L.  R.  1  I.  A.  55;  13  B.  li.  R.  286. 
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said  that  the  partition  on  the  face  of  it  was  not  unfair,  and  in        i903 
fact  the  shares  allotted  to  the  minors  were  at  least  as  large  as,  and  balkishbk 
perhaps  larger  than,  they  were  strictly  entitled  to*    Again,  it  was        ^^ 
a  partition  in  interest  only,  and  the  partition  by  metes  and  bounds  Raic  Nabaik 
was  postponed  to  a  period  when  they  might  be  in  a  position  to        ^^' 
protect  their  own  interests.    Lastly,  no  suit  has  been  brought  or 
can  now  be  brought  by  any  of  the  parties  to  impeach  the  ikrar* 
nama.    Indeed,  counsel  for  tiie  respondent  did  not  question  the 
binding  effect  of  the  instrument,  but  relied  on  it  as  being,  accord* 
ing  to  its  proper  construction,  in  his  favour. 

It  only  remains  to  consider  the  second  ground  for  the  judgment 
of  the  High  Court,  viz.,  that  the  co-parceners  reunited  imme- 
diately or  shortly  after  the  date  of  the  ikrarnama.  Mr.  Mayne 
met  this  point  by  saying  that  the  parties  were  incompetent  in 
law  to  reunite  in  the  accurate  sense  of  that  word,  or  so  as  to 
restore  the  status  of  a  family  joint  in  estate.  His  argument  was 
that  in  Bengal  a  member  of  a  joint  family  once  separated  can 
reunite  only  with  a  fatheri  brother,  or  paternal  uncle,  following 
the  text  of  Yrihaspati  quoted  in  Mitakshara,  ii,  9,  sect.  3.  And 
he  supported  his  argument  by  reference  to  other  authorities. 

Their  Lordships  do  not  find  it  necessary  to  express  an  opinion 
on  this  point,  because,  in  the  case  before  them,  there  is  no  proof 
of  an  intention  of  the  parties  to  reunite  in  estate  and  interest. 
Indeedi  there  is  not  wanting  evidence  independently  of  the 
ikrarnama,  and  both  before  and  after  its  execution,  of  an  intention 
to  separate  their  interests.  Their  Lordships  again  refer  to  the 
petition  in  the  names  of  the  minors,  which  preceded  the  execution 
of  the  ikrarnama.  Separate  shares  in  the  family  property  were 
thereby  claimed,  and  the  grant  of  a  separate  certificate  under  Act 
XXYII  of  1860  as  regards  the  shares  of  the  minors  only  was 
prayed,  and  by  a  petition  presented  by  the  advisers  of  the  minors 
in  their  names  after  the  date  of  the  ikrarnama  they  prayed  for  a 
separate  certificate  of  their  9-anna  shares  only.  By  a  kobala 
dated  the  8th  November  1883,  and  therefore  subsequent  to  the 
ikrarnama  in  favour  of  Hari  Das  and  others,  the  parties  again 
treat  themselves  as  having  separate  shares.  The  entries  in  the 
registers,  so  far  as  they  go,  point  in  the  same  direction,  but  their 
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1908        Lordships  agree  with  the  Coxurtd  below  in  cot  attaohing  m«^ 
BAKKigBBF  ^^^bt  to  these  as  eyidenoe. 

^^  The  sulehnama  dated  the  24th  January  1889  and  the  ikror- 

Ram  Nabaht  nama  oi  the  26th  July  1890,  which  are  n^ntioned  in  the  plaint, 

were  not  telied  on  by  counsel  for  the  respondent,  and  properly 

so,  because  the  signature  of  neither  of  those  documents  appears 

to  be  properly  or  sufficiently  prored. 

Their  Lordships  are  therefore  of  opinion  that  the  appeal  to  the 
High  Court  should  have  been  allowed,  and  they  will  humbly 
advise  His  Majesty  that  the  decree  of  the  Subordinate  Judge 
dated  the  18th  January  1896  and  that  of  the  High  Court  dated 
the  6th  December  1897  be  discharged,  and  instead  thereof  an 
order  be  made  dismissing  the  suit  of  Bam  Narain,  the  first  re^ 
spondent,  with  costs,  and  that  the  first  respondent  pay  the  costs  of 
the  appeal  to  the  High  Court.  He  will  also  personally  pay  the 
costs  of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellants :  T.  L.  Wihan  8f  Co. 

Solicitors    for  the  respondent.  Bam  Narain  Sahu :  Qoi^don^ 
Dalbiac  4r  P'dgh. 

J.  V.  w. 
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APPELLATE   CIYIL. 


HARI  EESSEN  BHAGAT 
VELIAT  H08SEIN.' 

Mortgage— Trcmrfer    of  JProperig    Aet    (IV  of  1882)    #.  85  ^Non-Joimd^r^ 
ApportionmiiU  qfmorigagt  debt — Purchtuer  of  mortgaged  property — Release, 

When  a  parchanr  from  the  mortgagor  of  one  of  the  mortgaged  propertiee 
(saheeqnently  released  by  the  mortgagee  from  hie  lien),  te  not  made  a  party  to  a 
mortgage  aait  brought  by  the  mortgagee,  the  prqper  coane  la  not  to  diamin  the  gnit 
for  non-joinder,  but  to  apportion  the  mortgage  debt  between  the  prq^erty  to 
pnrohaeed  and  released,  and  the  other  mortgaged  property.  In  such  a  case  the 
mortgage  should  be  treated  as  split  np  into  two. 

Second  appeal  by  the  plaintifE,  Hari  Eissen  Bhagat. 

The  pUubitifi  sued  cm  a  mortgage  bond,  dated  the  10th  August 
1884,  executed  by  the  d^endants  1st  party  in  his  favour  for  a 
oemdderatioH  of  Bs.  890,  the  prc^ertieB  mortgaged  being  *6  annas 
16  gundas  share  of  mouzah  Dighout  Tetria,  3  annas  16  gundas 
share  of  mouzah  Murkawa  and  1  anna  share  of  mouzah  Bewai. 
It  was  alleged  that  the  aforesaid  share  of  mouzah  Dighout  Tetria 
had  been  subsequently  sold  by  the  defendants  1st  party  to  Nawab 
Lutf  AU  Khan  of  Patna,  and  as  certain  prior  mortgagee  had 
been  satisfied  out  of  the  sale-proceeds,  the  plaintiff  made  no  claim 
in  the  sait  against  the  said  property.  The  defendants  2nd  party 
were  othear  mortgagees  and  purchasers.  The  whole  of  the  mort- 
gage debt,  amounting  to  £s*  4,300,  was  claimed  in  the  8uit»  and 
it  was  i»ttyed  that  should  the  sale-proceeds  of  the  twe  other 
mortgaged  properties  be  found  insu£Scient  to  meet  the  chum, 
the  person  and  other  properties  of  the  defendants  Ist  party 
might  be  proceeded  tgainst. 

The  defendant  No.  6  alone  contested  the  suit.  He  was  one  of 
the  defendants  2nd  party  and  a  prior  mortgagee  of  the  1  anna 

*  Appeal  from  Appellate  Decree  No.  2656  of  1899,  against  the  decree  of  W. 
H.  Vincent*  District  Judge  of  Bhagalpore,  dated  Sept  28,  1899,  rerening  the 
deciee  of  Kamnamai  Banerjee,  Subordinate  Judge  of  Monghyr,  dated  Deo.  9, 1898. 


190S 
May  4. 
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1908       share  of  mouzah  Eewai)  who  had  purchased  the  said  property  in 

HAErKissBN  execution  of  his  mortgage  decree.    He  pleaded  amongst  other 

bhaqat     things  that  the  suit  must  fail,  as  the  heirs  of  the  said  Nawab  Lutf 

Veliat     All  Elian  had  not  been  made  parties ;  that  as  the  plaintiff,  by  an 

ikrarnama  executed  in  favour  of  the  said  Nawab,  had  deliberately 

relinquished  his  mortgage  lien  over  the  property,  mouzah  Dighout 

Tetria,  which  was  not  sold  for  its  full  value,  he  (the  plaintiff)  had 

no  right  to  give  up  that  property  and  to  proceed  only  against  the 

other  two  properties  for  the  satisfaction  of  his  whole  daim,  and 

that  on  the  principle  enunciated  in  s.  82  of  the  Transfer  of 

Property  Act,  the  property,  mouzah  Eewai,  was  liable  only  for  a 

proportionate  portion  of  the  plaintiff's  claim. 

The  Subordinate  Judge  apportioned  the  whole  of  the  mortgage 
debt  between  the  two  properties,  Murkawa  and  Bewai,  and  passed 
a  decree  accordingly. 

Both  the  plaintiff  and  the  defendant  No.  6  appealed  to  the 
District  Judge.  The  learned  Judge  held  that,  in  view  of  the 
provisions  of  s.  85  of  the  Transfer  of  Property  Act,  the  suit 
could  not  proceed,  as  the  heirs  of  the  said  Nawab  of  Patna  were 
not  made  parties,  though  the  plaintiff  had  notice  of  their  inter^ 
ests ;  and  he  accordingly  dismissed  the  suit. 

Dr.  Rash  Behary  Ohose  and  Bahu  Digambar  Chatterjee  for  the 
appellant. 

Babu  Bqjendra  Nath  Base  for  the  respondents. 

Bavbbjss  avd  Pasoztsb  J  J.  In  this  appeal,  which 
arises  out  of  a  suit  brought  by  the  plaintiff-appellant  to  enforce  a 
mortgage-bond,  the  only  question  raised  for  determination  is 
whether  the  Court  of  Appeal  below  was  right  in  dismissing  the 
suit  of  the  plaintiff  by  reason  of  the  purchaser  of  one  of  the 
mortgaged  properties  from  the  mortgagor  not  having  been  made 
a  party  to  the  suit. 

The  learned  vakil  for  the  plaintiff-appellant  contends  that  the 
suit  should  not  have  been  dismissed  altogether,  but  the  mortgage 
debt  should  have  been  apportioned  between  the  property  purchased 
by  the  person  who  has  not  been  joined  as  a  defendant  and  the 
other  mortgaged  property.  He  urges  that,  having  regard  to  the 
fact  that  the  property  purchased  by  the  person  who  has  not  been 
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joined  as  a  party  has  been  released  by  the  plaintiff-mortgagee,  the       isos 
mortgage  must  be  treated  as  having  been  split  np, .  and  that  habTkmsbw 
property  cannot  strictly  speaking  be  considered  any  longer  as    Bhaqat 
property  comprised  in    the  mortgage  sought  to  be  enforced  so     Vbuat 
as  to  make  him  a  necessary  party  within  the  strict  meaning  of    ^^^®"*- 
section  85  of  the  Transfer  of  Properfcy  Act.    The  contention  is 
that,  all  that  the  state  of  facts  in  this  case  requires  is  that  the 
mortgage  should  be  treated  as  having  been  split  up,  and  the  release 
of  one  of  the  mortgaged  properties  by  the  mortgagee  should  be 
held  to  have  the  same  effect  as  if  tiie  mortgagee  had  himself 
bought  it ;  and  if  that  is  done  and  the  mortgage  debt  apportioned 
between  that  property  and  the  other  mortgaged  property,  that  is 
all  that  the   defendant-respondent  is  entitled  to  have.    And  in 
point  of  fact  that  is  all  that  the  learned  vakil  for  the  respondent,  a 
subsequent  purchaser  from  the  mortgagor,  really  insists  upon. 

That  being  so,  we  think  the  proper  course  to  take  in  this  case  is 
to  set  aside  the  decree  of  the  Court  below,  and  to  send  back  the 
case  to  that  Court  in  order  that  it  may  dispose  it  of  after  appor- 
tioning the  mortgage  debt  in  the  manner  stated  above. 

We  think  the  parties  in  this  appeal  should  bear  their  own  costs. 

Appeal  allowed. 

M.   N.   B. 
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1903 
lffly20. 


PBOSANNA  KUMAE  GUHA 

V. 

BANI  KiNTA  BHATTACHAEJEE.* 

Notice  of  appeal^Indian  Companies  Act   f  VI  of  1882 J  ee.    169  and  214 -- 
Appeal  out  of  time. 

No  appeal  against  an  order  made  in  the  matter  of  the  winding  np  of  a  Company 
under  the  Indian  Companies  Act  of  1882,  shall  be  heard  by  an  Appellate  Court 
nnless  notice  of  the  same  is  given  within  three  weeks  after  any  order  complained 
of  has  been  made. 

In  re  Estates  Investment  Compantf  (1)  not  followed. 

Appeal  by  Prosanna  Kumar  Gnha,  (a  shareholder)  opposite 
party. 

This  appeal  arose  out  of  an  application  under  s.  214  of  the 
Indian  Companies  Act.  It  appears  that  on  the  27th  June  1899, 
an  application  was  presented  to  the  District  Judge  of  Barisal 
for  winding  up  the  ^^  Barisal  Timber  and  Miscellaneous  Trading 
Company." 

On  the  6th  August  it  was  ordered  that  the  Company  be 
wound  up,  and  Babu  Bani  Kanta  Bhattacharjee  be  appointed 
Official  Liquidator.  On  the  1st  February  1901,  the  Official  liqui- 
dator reported  t}iat  the  accounts  of  the  Company  showed  that 
certain  sums  had  been  expended  on  the  purchase  of  sundri  logs 
and  their  despatch  to  the  Q-ovemment  Dockyard  at  Eidderpore, 
but  that  the  proceeds  of  the  sale  had  not  been  credited  to  the 
Company.  Subsequently  the  said  Official  Liquidator  again 
reported  that  Prosanna  Eumar  Guha,  a  shareholder  of  the  Com- 
pany, who  had  been  the  d$  facto  manager  at  the  time  of  the  afore- 
said transaction,  in  collusion  with  a  clerk  of  the  Company,  mis- 
appropriated the  money  received  from  the  Eidderpore  Docks. 
Upon  this  report  notices  were  served  upon  Prosanna  Eumar  Guha 

*  Appeal  from  Original  Decree  No.  489  of  1900,  against  the  decree  of  C.  W. 
Pittar,  District  Judge  of  Backergnnge,  dated  July  9,  1900. 

(1)  (1869)  L.  R.  8  Eq.  C.  227. 
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and  Mohim  Ohander  Sarkar  to  shew  cause  why  they  should  not        1903 
repay  the  amount  to  the  Company  and  necessary  orders  be  passed    pR^22irHA 
against   them   under    8.  214    of  the    Indian    Oompanies  Act.      Kvmab 
Mohim  Sarkar  in  his  written  statement  alleged  that  he  knew        ^^^ 
nothing  about  the  receipt  of  the  money.    Frosanna  Kumar  Ghiha  ^^  Ka»ta 
denied  having  misappropriated  the  money  and  having  obtained     chabjee. 
the  money  by  cheque  from  the  Bank  of  Bengal. 

The  District  Judge  found  that  Ftosanna  Eumar  Gnha  in  his 
capacity  as  an  officer  of  the  Company  misappropriated  the  money 
and  decreed  the  suit  against  him  on  the  9th  July  1900.  Against 
this  decree  an  appeal  was  filed  in  the  High  Court  on  the  28th 
August  1900.  No  notice  of  this  appeal,  as  required  by  s.  169 
of  the  Act,  was  given  within  three  weeks  of  the  order  complained 
of. 

Babu  Surendra  Chandra  SeUj  for  the  respondent,  took  a  prelim* 
inary  objection  that,  inasmuch  as  no  notice  of  this  appeal  was 
given  to  his  client  within  three  weeks  of  the  order  complained  of, 
the  appeal  could  not  be  heard,  regard  being  had  to  s.  169  of  the 
Indian  Companies  Act. 

Dr.  Ashntosh  Mooherjee  {Babu  Chandra  Kanta  Ohose  with  him) 
for  the  appellant.  I  submit,  s.  169  of  the  Indian  Companies 
Act  does  not  apply  to  this  case.  That  section  applies  when 
the  matter  of  winding  up  properly  takes  place  under  the  Act. 
In  this  case  application  was  not  made  by  the  Company, 
but  by  a  person  who  professes  to  be  a  shareholder  whose  name 
was  removed  later  on.  The  case  of  In  re  Estates  Investment 
Company{l)  supports  my  contention. 

Maouiav  C.  J.  The  application  in  this  case  was  made 
under  section  214  of  the  Indian  Companies  Act  of  1882,  and, 
stated  briefly,  the  object  of  the  application  was  to  make  the  appli- 
cant liable  for  the  alleged  misfeasance,  or  breach  of  trust,  or  one 
cf  the  cases  under  that  section. 

The  matter  came  before  the  District  Judge  of  Backergunge. 
He  made  a  decree  against  the  applicant  for  a  sum  of  600  rupees 
odd;  the  date  of  that  decree  was  the  9th  of  July  1900,  and  the 
memorandum  of  appeal  in  tins  Court  was  not  filed  until  the  28th 

(1)  (1869)  L.  B.  8  £q.  C.  227. 
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1903       of  August  1900.    It  is  urged  for  the  respondent  that,  having  re- 

pro82kka    S*^  *^  section  169  of  the  same  Act,  the  appeal  is  out  of  time 

KU3CAB      by  reason  of  the  few*  that  the  notice  required  by  the  section  was 

«.         not  given  within  three  weeks  after  the  order  complained  of  was 

^^Arrf.^^  made.    There  is  no  valid  answer  to  that  contention :  the  language 

CHABJEE.     of  section  169  is  absolutely  clear  upon  the  point. 

We  have  been  referred  to  the  case  of  In  re  Estates  Investment 
Company  {I),  But  that  decision  is  not  binding  upon  us,  and, 
speaking  with  all  respect,  I  am  not  disposed  to  follow  it. 

The  appeal,  which  is  out  of  time,  must  be  dismissed  with  costs. 

Qbzdt  J.     I  concur. 

Appeal  dtsmiised. 

8.    C.   &. 

(1)  (1869)  L.  B.  8  Eq.  C.  227. 
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APPELLATE  CIVIL. 


TBOtLOKTA  NATH  BOSE  iw 

JTOTI  PBOKASU  NANDI.* 

lAmUaiimh~Morig^4^B94ewtUn  of  d^erm,  apfHieation  foir — LimUaHom  Jid 
{XV  0f  i&rr)  «.  4,  Seh.  n.  Art.  179,  Sxp.  r^Step  imaid  f^r  «M<mKoii— 
Mortga§9  d0or§0  SuhMgneni  morigmg— — PUading  limUaUon  in  appeeU — 
ApfUooHon  to  pc$tpom§  MoU — OppoiiHon  to  applieaiUm  qf  Judgmeut-d^btor, 

Id  an  applicfttion  for  Meciitioii  of  a  mortgage  decree  by  a  prior  mortgagee,  a^ 
•obaaqiMBt  mortgagee  aa  a  jiidgment*debtor  is  oompettnt  to  plead  limitation. 
ciUier  in  tlie  tot  Court  or  in  appeaL 

Article  179,  Sohednle  II,  of  the  Limitation  Act  appliee  to  an  applioation  for 
•zaention  of  a  mortgage  decree. 

The  time  from  which  limitation  rone  nnder  ck  4  of  Art  179  of  the  Limita* 
tion  Act  ia  the  date  of  applying,  and  not  the  date  on  which  the  application  ia 
ditpoeedofr 

liiinr  Muhammad  r.  OMam  Sfaaim(l),  Sarai  Xwmary  Da$9i  y.  Jagat 
Chamdra  lloy(2)  followed. 

An  appUcation  by  the  decree-holder  to  poetpone  a  aale  not  with  a  view  to  enable- 
him  to  bring  the  property  to  lale  more  advantageouily  for  him,  bat  upon  other 
grounds,  is  not  an  applicatioQ  to  take  some  step  in  aid  of  ezecntion. 
Abdul  So-ein  y.  FaaUmfZ)  followed. 

The  decree*holder's  oppoeition  to  an  appUcation  of  the  judgment-debtor  to  sell 
the  properties   in    an   order   different  from  that  in  which  they  have  already  been 
directed  to  be  sold  is  not  an  application  to  take  some  step  in  aid  of  execution. 
l>karanmmma  y.  Suhha{4t)  distingnisbed. 

Appeal  by  judgment-debtors  (objectors),  Troyloiya  Natfr 
Bose  and  others. 

A  mortgage  decree  was  passed  in  the  Court  of  the  Subordinate 
Judge  of  Monghyr  on  the  17th  July  1893,  in  suit  No.  87  of 
1892|  against  15  defendants.  The  defendant  No.  1,  Narsing 
Perkash  Misser,  was  the  mortgagor ;  the  appellant,  Bhupendra 
Naih  Bose,  the  defendant  No.  2,  was  a  subsequent  mortgagee;  the 

•  Appeal  from  Original  Order  No.  160  of  1900,  against  the  order  of  Tar» 
Pronoind  Banerjee,  Sabordinate  Judge  of  Ifooghyr,  dated  Feb.  24, 1900. 

(1)  (1878)  I.  L.  B.  1  An.  880.  (8)  (1892)  I.  L.  R.  20  Calc  265. 

(2)  (1897)  1  C.  W.  N.  260.  (4)  (1888)  I.  L.  B.  7  Mad.  806. 
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I90t       defendant  No.  13,  M.  J.  Wilson,  was  a  prior  mortgagee  of  Bcms 

Tbotlokta  ^'  *'^®  mortgaged  propertieB,  now  represented  by  the  appellantsf 

Kath  BoBi  Troylokya  Nath  Bose  and  Upendra  Nath  Bose,  and  some  of  tiie 

Jtoti  Pbo-  remainnig  defendants  were  subsequent  mortgagees,  some  were  snlv 

tA»H  Naiidi.  g^^0i^t  purcbasers  of  some  of  the  mortgaged  properties,  and  tiie 

rest,  namely,  defendants  Noe.   12,  14  and  16,  were  prior  mort* 

gage«. 

The  deoree  was  in  these  terms : — 

"  Tbat  the  plaintiAi  do  recoyer  from  Hn  defendants  Be.  21,(n.5-9-9,  Ube 
amonnt  claimed  bj*  ihem^  Be.  l,668-7-6,  intereefc  pendente  lUe,  and  Be.  1,409-1^ 
eoete  in  Court,— in  all  Be.  24,58816-8»  beeidee  fntore  intereet  at  the  nt» 
of  0  per  cent,  per  annum  from  tlie  date  of  tkis  decree  to  that  of  realiaation.  If 
the  defendante  do  not  pay  the  decretal  amonnt  witliin  three  montfat  fiom  tte  dale 
of  thie  decne*  the  mortgaged  propertdee,  eave  and  except  the  property  Ko.  2, 
which  hae  been  exempted  fitmi  the  plaintdlfe  clafan,  iliall  be  aold  anbjeet  to  thw 
lien  of  the  debt  of  the  defendante  Koe.6, 19  and  14,  the  property  No.  8  being  eolii 
last  The  defendant  Hfo.  7  do  record  from  the  plaintifb  Be,  7B-14-8  on  aeoonni  of 
coiti  of  thie  i«lt>  and  the  pereon  and  other  propertlei  of  defendant  Ko*  1  wbtJi 
be  liable  tor  the  payment  of  the  d«ei«tal  money.** 

The  first  application  for  ezeoation  of  the  decree  was  filed  ob 
the  26th  January  1695,  in  which  the  deeree  was  sought  to  be 
executed  against  the  defendant  No.  1,  and  the  main  prayer  was 
that  an  order  absohite  for  sale  migbt  be  passed  and  that  the 
mortgaged  properties  might  be  sold  by  ^ct^on  in  the  order  gi^en 
in  the  decree.  On  this  application  the  order  absolute  for  sale 
was  made  on  the  2nd  March  1895 ;  sale  proolamatioiis  were  issued 
and  the  sale  was  fixed  to  take  place  on  the  10th  June  1895.  On 
the  Ist  June  1896  the  decree-holders  filed  a  petition  for  penmssion 
to  bid  at  the  sale,  and  on  the  10th  June  that  petition  was  disposed 
of  and  the  decree-holders  yirere  allowed  to  bid.  On  the  same  day, 
I.  $.j  the  10th  June,  on  the  petition  of  the  decree-headers,  the  sal^ 
was  put  off  to  the  16th  idem,  and  the  deoreerholders'  ple^er 
having  objected  to  the  properties  beiz^  ^old  in  the  order  prayed 
for  by  a  subsequent  mortgagee,  the  objection  was  allowed  and  tht 
latter's  petiti^on  was  rejected  On  the  16th  June  1896  there  was 
no  sale  and  the  execution  case  was  dismissed  for  default. 

The  next  application  for  execution  wa^l  filed  on  the  8th  June 
1898,  in  which  the  decree-holders  sought  execution  against  the 
defendant  No.  X  by  ^e  of  the  mortgaged  properties.  This  appli- 
eation  appean^to  haye.beei^  struck  ofion  th^  11th  Augu/it  1898, 
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Thi0  prtMnt  af^liotttioii  for  ezaoation  was  fikd  on  the  15th       190s 
July  1809,  in  whioh  estontion  was   sought  against  all  the  judg-  ^  ""^^ 
ment-debtors  hj  iHsoe  of  notices  on  them.    In  this  execution  casCi  Kath  Boss 
the  ]udgm0nt«debtar»  i^pellant  Bhupendra  Nath  Bose,  put  in  a  jtoti  Pbq. 
petition  dqeoting  that  the  application  for  execution  of  the  decree  ^^"*  Nahbi. 
was  baned  hj  limitation  ;   tiiat  in  execution  of  a  decree  inrespeot 
of  the  prior  mcrtgageot  the  def^idant  No.  13  to  which  the  present 
deeree-holders  were  party,  some  of  the  mortgaged  properties  had 
been  pimshaaed  by  the  petitioner  and  his  brothers,  Trojlokya 
Nath  Bose  and  Upendia  Nath  Boee,  <m  the  21st  June  1895,  and 
that  these  properties  could  not  be  sold  again,  and  that  there  were 
some  iiregnlaiities  in  the  publication  of  the  sale  proclamation  and 
in   the  serrice   of  notices.     The   other   appellants,  Troylokya 
Nath  Bose  and  Upendra  Nath  Bose,  also  put  in  a  similar  petition 
of  objection. 

The  Subordinate  Judge  dealt  with  these  objections  under 
secticm  244  of  the  Oiyil  Procedure  Code  on  the  24th  Fobru- 
ary  1900.  He  held  (i)  that  the  properties  mortgaged  to  the 
defendant  No.  18  and  purdiased  by  the  objectors  could  not  be 
sold  again,  (ii)  that  the  application  for  execution  was  not  barred  by 
limitation,  and  (iii)  that  owing  to  irregularities,  the  sale  could  not 
take  place  on  tt^  date  fixed,  U.,  the  26th  February  1900.  With 
reference  jto  the  question  of  limitation,  the  following  reasons 
were  assigned  by  the  Subordinate  Judge  for  his  deoicd<»i:  (1)  that 
on  applicatian  lor  execution  of  a  mortgage  deoree  is  not  necessary, 
such  a  decree  being  enforceable  by  an  aj^lication  under  s.  89 
ol  the  Transfer  of  Ph>perty  Act,  as  laid  dowi^  by  the  High 
Court  in  Circular  Order  No.  13  of  the  27th  April  1892,  so  that 
Article  179  of  the  2nd  Schedule  of  th^  Limitation  Act  did  not 
apply  to  the  sale  of  a  mortgaged  property  directed  by  a  mortgage 
daoree;  (2)  and  that  assuming  that  Article  179  applied  to  an 
application  to  enforce  a  decree  for  the  sale  of  mortgaged  properties, 
the  q^jlication  for  execution  made  on  the  8th  June  1898  was  not 
barred  by  limitation  on  account  d  the  following  things  done  by 
the  decree-holders  on  the  10th  June  1895,  which  must  be 
regarded  aa  steps  taken  in  aid  of  exeoution^:  (i;  applying  for  post- 
ponement of  the  sale,  and  (ii)  pressing  the  application  for  per- 
mission to  bid,  whidi  applieattei  was  granted. 
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1908  From  ibis  deoudon  the  objeotors  appealed  to  the  High  Court. 

.ji^j^J^^^  The  appeal  originallj  came  on  for   hearing,  on  the  17ih  July 

Nath  Boss  1901,  before  a  Division  Benoh  (Ameer  Ali  and  Pratt  JJOi  <^  ^ 

Jtoti'pbo-    'Was  contended  for  the  reepondente  that  as  the  Subordinate  Judge 

za8hKanj>i.  j^  ^^^  ^£^^|.  ^  ^^  objeotion  of  the  appellants  in  regard  to 

the   properties    which   they    had   purohased   in   exeootion   of 

Mr.  Wilson's  decree  and  which  had  consequently  been  exempted 

from  liability  under  the  present  decree,  the  appellants  had  no  tocuM 

standi  and  were  not  entitled  to  object  to  the  execution  of  the 

decree  on  the  ground  of  limitation.      On  the  other  hand,   it 

was  contended  lor  the  appellants  that  as  Bhupendra  Nath  Bose 

was  not  only  an  auction-purchaser  as  aforesaid,  but  was  also  a  party 

to  the  original  decree  as  a  puisne  encumbarancer,  he  was  entitled  to 

plead  limitation.    In  these  circumstances,  the  case  was  sent  back 

to  the  Lower  Court  for  a  finding  as  tq  whether  Bhupendra  Nath 

Bose  was  a  puisne  encumbrancer,  nothing  definite  appearing  on 

the  record.    The  Subordinate  Judge  found  on  the  evidence  that 

Bhupendra  Nath  Bose  was  a  puisne  mortgagee,  and  after  this 

finding  was  recdved,  the  appeal  came  up  for  hearing  again. 

Apra2,z.  Mr.  O'Kifualp  {Dr.  Aahufosh  Mukmyee  and  Babu  8horo$Ai 
Charan  Mitt&r  with  him)  for  the  appellants.  An  application  to 
postpone  a  sale  is  not  one  to  take  some  step  in  aid  of  execution :  see 
Ahdul  Sossein  v.  Fa9ilun{l).  Nor  is  appearance  to  oppose  an  appli- 
cation made  by  the  judgment-debtors  one  to  take  such  step.  The 
application  contemplated  by  Article  179  is  one  to  obtain  some 
order  of  the  Oourt  in  furtherance  of  the  execution  of  the  decree : 
Umesh  Chunder  Dutta  v.  Soonder  Narain  Deo{2),  Application 
for  permission  to  bid  is  not  an  application  to  take  step  in  aid  of 
execution.  There  was  no  application  to  bid  made  on  the  10th 
Jane  1896.  Loaye  to  bid  was  appUed  for  on  the  Ist  June.  See 
JSaghunundun  JUisser  y.  KallydiU  MUierf^d)^  Fakir  Muhammad  y. 
OAuJam  J7tMam(4),  Tarak  Chunder  Sen  y.  Oyanada  8undari{6). 
Tbe  cases  of  Vinayakrao  Oopdl  Deshmukh  y.  Vinayak  Krishna 
Dheiri{6)  and  JkUel  Singh  y.  Umrao  SinghiJ)    apparently  take 

(1)  (1892)  I.L.R.  2CCalc.  256.  (4)  (1878)  l.L.B.  1  AIL  580. 

'      (2)  (1889)  LL.R.  16  Calc.  747.  (5)  (1896)  l.L.B.  28  Calo.  817. 

(8)  (1896)  IX.R.  28  Calc.  680.  (6)  (1895)  l.L,B.  21  Bom*  881. 

(7)  (L9W>)  I.L.B.  22  AU.  909. 
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a  contrary  view,  but  in  each  case  one  shall  have  to  go  into  faots  to       1908 
decide  whether  an  application  is  a  bond  fide  one.     One  has  to  take  tb(I^kta 
an  application  and  see  what  it  comes  to  under  the  Oivil  Procedure  Nats  Bosb 
Code.    To  press  an  application  to  bid  is  no  application  under  Jtot^Pko- 
Article  179.    See  Sarat  Kumary  Dassi  v.  Jagai  Chandra  JRoy{l).    ^a^^Nawm. 

The  first  application  for  execution  was  only  against  one  of 
the  judgment-debtors,  and  in  the  decree  the  person  and  other 
properties  of  that  judgment- debtor  were  declared  liable.  The 
decree  is  essentially  separate  and  several^  so  that  the  present 
appellants  come  under  the  first  part  of  the  second  paragraph  of 
Explanation  I  of  Article  179. 

Dr.  Bash  Behary  Ohose  {Babu  Nalini  Banfan  Chatterjee  with 
him)  for  the  respondents.  It  is  submitted  that  a  puisne  mort- 
gagee cannot  contend  that  a  decree  for  sale  upon  a  prior  mortgage 
cannot  be  enforced  for  the  Statute  of  Limitations,  at  any  rate  in 
appeal.  The  decree  is  not  merely  in  favour  of  the  prior  mortgagee — 
it  is  in  favour  of  all :  Kieswy  JUohun  Boy  v.  Kali  Churn  Oho8e(2). 

An  application  for  postponement  of  a  sale  which  secures  a 
better  advantage  to  the  decree-holder  saves  limitation :  see  Amor 
Singh  V.  IVfci(3).  [Banerjee  J.  There  an  adjournment  by  Court 
had  already  teJcen  place  without  fixing  a  date.]  See  also  Bq;- 
lukhy  Bosses  v.  Bash  Muf{fury  Chowdhra%n{4t).  Erfereuoe  was  also 
made  to  SariatooUa  Molla  v.  Ay  Kumar  Boy{S),  Abdul  Hossein  v. 
Faulun{(S),  Umsh  Chunder  Dutia  v.  Soonder  Narain  Deo{7)  and 
Fakir  Muhammad  v.  Ohulam  Husain{8).  The  case  of  Sarai 
Kumary  Dassi  v.  Jagat  Chandra  Bay{l)  has  no  particular  bearing 
on  the  present  case. 

Next,  the  opposition  to  the  appUoation  of  the  puisne 
mortgagee  to  seU  propwties  in  a  certain  order  was  an  appUcation 
to  take  step  inaid  of  execution.  An  oral  application  is  enough: 
Trimbak  BapHfi  Patwrdhan  v.  Kashinaih  Vidyadhar  aosavi{d); 
see  also  Dharananma  v.  Bubba(lO).    A  Uberal  construction  should 

(1)  0897)  1  C.W.N.  m  W  aW2)  LL.B.  20  Calc.  266. 

(2)  (1897)  I.L.B.  24  Calc.  190.  (7)  (1889)  I.L.R.  16  Calc.  747. 
(8)  (1880)  I.L.B.  8  AU.  189.                    (8)  (1878)  LL.R.  1  AU.  680. 

(4)  (1879)  6  C.L.B.  616.  (9)  (1897)  I.  L.  B.  22  Bom.  722. 

(6)  (1900)  I.L.B.  27  Cak.  709.  (10)  (1888)  1. 1-  B-  7  Mtd.  808. 
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1903       be  put  u  against  lisdtaition.    Sm  ilao  Qifbind  Ptr%had  v.  JEtmif 


Tbotlokta  -^^^K}'}'^ 

nathBom        As  to  the  applioatioii  for  laaye  to  bid,  a  oontiary  ywm  is 
Jtotx  Pbo-  taken  in  Tare$  Mahomed  y.  Maionnd  Mabood  Bm»{2). 

Mr.  0  *Einedly  in  reply.  The  only  oonstruotion  to  be  put 
on  art.  179,  ol.  4,  is  the  p^vper  grammatioal  oonstrootion, 
neither  strict  nor  liberal.  The  point  is,  not  what  the  oases 
mean,  but  what  the  artide  means.  In  the  oase  of  Dharanamma 
T.  Subba  (3),  there  was  an  order  for  sale  and  the  jndgment-debtor 
obfe^tedto  the  order.  In  the  present  oase  the  Judge  decided 
on  the  opposition  of  the  jadgment^debtcw  aiid  not  on  the  appli- 
cation of  the  decree-holders.  The  petition  for  postponement 
of  sale,  which  is  not  on  the  record,  was  only  a  temporary  retarda- 
tion of  the  proceedings  in  execution. 

Cur.  adv.  vuU. 

AprU  6.  BAVBBJaa  JT.    This  appeal  arises  out  of  an  application  for 

execution  of  a  mortgage  decree.  He  application  was  oppoeed 
by  some  of  the  judgment-debtors,  one  of  whom  at  least  was  a 
subsequent  mortgagee ;  and  the  objection  was  that  execution  of 
the  decree  was  barred  by  limitation. 

The  Oourt  below  has  disallowed  that  objection,  hoI£ng  in 
the  first  place  that  there  is  no  limitation  for  application^  for  the 
sale  of  mortgaged  property  under  section  89  of  the  Tratisf^  of 
Property  Act,  and,  in  the  second  place,  fliaterenit  artide  179 
of  the  Second  Schedule  of  the  limitation  Act  apiAiestofiie  oase^ 
the  application  for  execution  was  sared  hom  being  barred  by 
limitation  by  reason  of  the  decree-holders  haying  apidxed  iot  put- 
ting off  the  sale  on  the  lOUi  June  1896  and  by  reasoa  at  hiahomg 
pressed  his  application  for  perfliissten  to  bid  on  thafesama  da^ 
which  was  within  three  years  from  th*  date  of  Ae  last  appli- 
cation. 

The  obieciing  judgmtot-debtow  bang  dissatisfieA  with  tiiis 
dedrion  have  preferred  &is  appeal,  andit  is  contended  on  their 
behalf  that  the  Court  bdow  is  wrong  in  holding  that  there  was  no 
limitatien  applicable  to   the  case;  and  that  even  if  limitation 

(1)  (189»)  I.  L.  B.  21  Calc.  28.  («)  (laSI)  I.  L   B.  t  Cslc  780. 
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i^UM,  execdioii  of  ibd  d«onle  -wim  MTed  from  t>«m{(  bttrred  1908 
hy  limli*ti6n  by  i^eason  of  what  ike  deotee-holden  did  on  the  tbotlokta 
leth  June  1895.  It  is  further  oontended  for  the  appeOantB  thai  ^^*b  Boh 
the  Oourt  below  ought  to  haye  hdd  that  exeoution  was  barred  by  Jtoti'pbo- 
i«ason  of  the  previouB  appUoation  for  execution  haying  been  ^"  Nawdi* 
agamst  judgment-debtors  other  thUn  the  obje6tor^  as  the  oase  bavixju  J. 
<«ne  wiihin  the  scope  of  the  first  part  of  th^  second  paragraph 
of  EzJ>limation  I  to  Article  179  of  the  Lbmtatton  Act. 

On  Use  o^her  hand,  it  is  argued  for  the  respondents  that  th^ 
judgement  of  the  Court  below  was  not  only  ri^ht  so  far  as  it  went, 
but  that  the  Oourt  below  should  further  haye  held  that  H  was  not 
^nipetent  to  the  objeotohi,  who  were  puisne  nkortgagees,  to  con- 
tend that  the  execution  of  the  decree  was  barred  by  Unutoton ; 
and  tiiat  eyen  if  it  was  open  to  them  to  raise  the  contention,  the 
present  application  was  sayed  from  being  barred  by  reason  of  th^ 
cteo^ee-holders  reaidtin^  the  application  of  some  of  the  judg- 
ment-debtors for  the  sale  of  the  mortgaged  properties  in  a 
certain  order. 

The  conteiitiotis  raised  ill  thitf  appeal,  th^^f  ore,  giye  rise  to 
the  following  points  for  defenkun&tion : — 

(f)  Whether  the  aj^pellants,  the  subsequent  moitgfagees,  can 
plead  limitation; 

(it)  Wh^her  there  ui  any  limitation  for  the  execution  of  a 
m6rt^;age  deoM ; 

(fit)  Whether  execution  is  barred  by  treason  of  the  prior 
applications  for  execution  being  made  against  the  judgment- 
debtors  other  than  the  appellants ; 

(A))  Whether  thei^  waii  ainy  a]^pHciktioii  knt  leave  to  bid 
within  a  peiiod  of  titfee  yeartf  before  the  date  of  i^e  present 
application;  and  if  do,  whether  ^di  application  can  giye  the 
plaint^  a  fresh  Mart ; 

(v)  Whether  the  applicatioii  of  the  10th  June  1896  for  post- 
poiieiiient  of  sale  Was  to  application  to  the  Ootut  to  take  sokne 
step  in  aid  of  execdtion;  and 

(vi)  Whether  the  decree-holders'  oMK)sition  to  the  applioatica 
of  some  of  the  judgment-debtors  to  sell  the  mortgaged  property 
in  a  certain  order,  gaye  them  a  fredi  (ftart  for  reckoning  the  period 
of  limitation* 
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1903  On  the  first  point,  the  broad  contention  was  that,  as  the 

Tbotlokta  Bubsequent  mortgagee  is  benefited  by  the  ezeontion  proceedings, 
Kath  Bosi  when  the  property  is  sold  at  the  instance  of  the  prior  mortgagee, 
Jtoti  Pio.  he  being  entitled  to  the  surplus  sale-proceeds,  his  interest  is 
kaih^Navdi.  g^jQ^m^  (q  lY^^i  Qf  Q^Q  decree-holders,  and  it  is  not  competent  to 
BAKHBaBBj".  him,  therefore,  to  taJce  the  objection  that  execution  is  barred  by 
limitation.  But  when  it  was  pointed  out  that  if  the  application 
was  barred  by  limitation,  the  Court  was  bound,  under  s.  4  of 
the  Limitation  Act,  to  disallow  it,  even  though  limitation  was 
not  set  up,  the  learned  vakil  for  the  re^ondmts  changed  his 
ground  a  littie,  and  urged  that  although  that  might  have  been 
true,  when  the  case  was  before  the  first  Court,  it  was  not  open  to 
the  appellants  in  appeal  to  raise  the  plea  of  limitation  and  ask 
the  Appellate  Court  to  set  aside  the  judgment  of  the  first  Court, 
if  it  was  not  competent  to  the  appellants  to  raise  the  plea  of 
limitation.  Now  let  us  see  whether  this  contention  is  sound. 
No  authority  is  cited  in  support  of  it,  and  there  is  not  much  reason 
that  we  can  find  in  its  favour.  It  is  true,  the  subsequent  mortgagee 
is  entitied  to  the  surplus  sale-proceeds  after  the  mortgaged  prop- 
erty is  sold  at  the  instance  of  the  prior  mortgagee ;  but  if  the 
daam  of  the  prior  mortgagee  to  sell  the  property  could  be  shown 
to  be  barred  by  limitation,  the  position  of  the  subsequent  mort- 
gagee would  not  be  rendered  worse,  but  would  be  rendered  better; 
for  he  would  then  occupy  the  position  of  a  first  mortgagee.  And 
it  cannot,  therefore,  be  said  that  it  was  not  competent  to  him  to 
raise  an  objection  which  might  improve  his  position.  We  must 
therefore  decide  the  first  point  in  favour  of  the  appellants. 

As  to  the  second  point,  we  think  the  Court  below  is  clearly  in 
error;  and  the  learned  vakil  for  the  respondents  does  not 
seriously  endeavour  to  support  the  judgment  ajq^ed  against 
upon  the  second  point.  There  is  no  reason  for  holding  that 
Artide  179  of  the  Second  Schedule  of  the  Limitation  Act  does 
not  apply  to  the  application  for  execution  of  a  mortgage  decree. 
The  second  point  must  also  be  decided  in  favour  of  the 
appellants. 

On  the  third  point,  the  appellants'  contention  is  this,  that 

.as  the  judgment-debtors,   who  are  subsequent  mortgagees,  are 

liable  only  to  the  extent  of  the  properties   covered  by  their 
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mortgage,  the  decree  most  be  treated  as  a  deeree  passed  several.       igos 
I7  against  them  and  the  original  mortgagor  within  the  meaning  tsotloeta 
of   the  first  part  of   the  second  paragraph  of  Explanation  I  to  ^^'^^  ^^* 
Article  179  of   the  Limitation  Act;  and  if  that  is  so,  as  the  Jtoti'pso- 
preyions  applioation  was  clearly  one  only  against  certain  judg^  kash^nawdi. 
ment-debtors  other  than  the  appellants,  the  present  application  Baicbbjbb  j. 
mnst  be  barred.    We  are   unable  to  accept  this  contention  as 
sound.    It  is  true  that  the  only  property  that  could  be  brought  to 
sale  as  against  the  subsequent  mortgagees  would  be  the  property 
mortgaged  to  them,  but  the  decree  does  not  in  any  way  apportion 
the  mortgage  debt ;  and  it  caimot  therefore  be  said,  having  regard 
to  the  terms  of  the  decree,  that  it  conies  within  the  scope  of  the 
first  part  of  the  second  paragraph  of  Explanation  I.    The  third 
point  must  therefore  be  decided  against  the  appellants. 

Upon  the  fourth  point,  if  there  had  been  any  application  by 
the  decree-holders  for  leave  to  bid  within  three  years  before  the 
date  of  the  present  application,  then  it  would  have  been  necessary 
to  consider  whether  the  cases  Eaghunundun  MUaer  v.  EaUy-' 
did  JUis8&r(l)  and  Toree  Mahomed  v.  Mahomed  Mabood  Bux{2) 
have  been  correctly  decided,  so  far  as  the  question  whether  an 
application  by  the  decree-holders  for  leave  to  bid  is  an  application 
to  the  Oourt  to  take  some  step  in  aid  of  execution^  was  answered 
in  the  negative,  and  for  that  purpose  to  refer  the  question  to  a 
Full  Bendi.  The  earlier  of  these  two  cases  has,  I  may  add,  been 
dissented  from  by  the  Allahabad  High  Court  in  the  case  of 
Bami  v.  Sikree  Mal{S)  and  by  the  Bombay  High  Court  in  the 
case  of  Vinayakrao  Qopal  Deehmukh  v.  Vinayak  Krithna  Dhebri{4)^ 
and  speaking  for  myself,  I  feel  bound  to  say  I  have  consider- 
able hesitation  in  following  the  rule  laid  down  by  this  OoTirt  in 
the  two  oases  cited  above,  because  an  application  to  the  Oourt  by 
the  decree-holder  to  give  him  leave  to  bid  is  to  my  mind  an 
applioation  to  the  Oourt  to  take  some  step,  that  is,  to  do  something 
which  would  aid  execution,  that  is,  make  it  effective  by  securing 
a  higher  price  for  the  property  to  be  sold.  But  it  becomes  un. 
necessary  to  pursue  this  discussion  any  further,  as  there  was  no 
application  by  the  decree-holders  for  leave  to  bid  on  the  lOth  June 

(1)  (1896)  I.  L.  R.  28  Calc.   690.  (8)  (1890)  I.  L.  B.  18  AU.  211. 

(2)  (1888)  I.  L.  B.  9  Calc   780.  (4)  (1896)  I.  L.  B.  21  Bom.  881. 
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lf)03       1895,  or  on  a&y  dato  witMn  three  ywvi  before  thif  date  of  Cha 

TaoY^KYA  P^^®^^^^  applioation.    Tboagh  the  application  of  the  lit  Jane 

NiTfl  Bon  iras  not  disposed  of  until  the  10th,  it  ooold  not  be  said  that 

Jtoti'pbo-  that  (dreiunstanoe  made  the  10th  the  starting  poiftti  the  time 

KACT  ^^""'faoia  which  limitation    ram  nnder  clause   4   of   Article  179 

^^^^»njm  i.  being,  in  the  words  cl  the  dauSe^    ^the  date  ol  applying, "  taid 

not   the  date  on  whidi  the  application  is   disposed  of.    The 

Tiew  we  take  is  in  accordance  with  that  taken  by  this  Court 

in  thd  case  of  Sarat  Itumary  Pasiir.  Ja^at  Chandta  RayiX)  and 

the  Full  Bench  decision  of  the  Allahabad  High  Court  in  the  o6m 

of  Fakir  Muhammad  v.  Ohulam  Su9ain{2).   The  fouifth  point  must, 

therefore,  be  decided  in  favour  of  the  appellants. 

Upon  the  fifth  point,  the  appellants'  contentioot  is  thai  tiie 
application  for  postponement  of  sale,  such  as  the  on6  made  by  the 
decree-holdeM  in  this  case  on  the  10th  of  June  1895,  was  not  an 
application  to  the  Courtto  take  some  step  in  aid  of  execution^  but 
was  rather  an  application  to  the  Court  to  take  some  baokwaid  step 
in  retardation  of  execution.  Without  going  so  far  as  to  say 
that  there  can  be  no  application  for  postponement  of  Me  which 
can  come  within  the  description  6t  am  application  to  thd  Ootart  to 
take  some  step  in  aid  of  execution,  we  fed  bound  ta  toy  that  the 
application  here  referred  to  was  dearly  not  one  of  that  descrip^ 
tion.  The  application  asked  thd  Cotlrt  to  postpone  the  sale- 
why  P  Because  the  dckaree-hdders  by  reasoii  of  a  change  of  their 
manager  Were  not  acquainted  with  aU  the  facts,  and  beoause 
several  of  the  properties  had  been  adveitiBed  for  sale  at  the  iilstance 
of  the  prior  mortgagee,  and  by  way  of  supplement,  moreover, 
beoause  no  intending  puiH^hasers  werd  present.  And  the  ajq[ilica« 
tion  wound  up  %"  praying  that  the  sale  might  be  kept  pendiiig  toif 
seven  days  and  by  stating  that  daring  the  inteifval  all  the  parti- 
culars would  be  ascertauied  and  then  the  properties  Would  be  caused 
to  be  sold.  There  is  no  indication  here  that  the  decree-hold^is 
wanted  this  postpon^oment  with  a  view  to  enable  them  to  bring  the 
properties  to  sale  more  advantageously  for  them,  as  was  i^ggested 
in  the  argument.  The  view  we  take  is  in  accordance  Witli  that 
taken  by  this  Court  in  the  cfluie  of  Abdul  Stossein   v.  FazUun{S). 

(1)  (19^  1  C.  W.  N.  2e0.  (2)  (18^)  I,  L.  R:.  1  AIL  SSO. 

(8)  (189d)  I.  L.  B.  80<3alo.   266. 
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The  flftk  point  must  therrfore  be    decided    in  fAtonr  of  the       leoe 


^ppellante.  ^ 

On  the  sixth  point,  the  learned  TsUl  for  the  leqpondents  Nath  Bam 
contended  that  ilie  decree-hddere'  opposition  to  the  judgment*  jronPBo^ 
debtor's  application  to  sell  the  property  in  a  certain  order  rfionld  *^^[^^- 
be  held  to  be  an  application  to  the  Court  to  take  some  step  in  aid  Bahuju  j. 
of  execation,  nitUn  the  meaning  of  daase  4  of  Article  179 ;  and 
in  snpport  of  this  contention  the  case  of  Dharanamma  y.  8uhba{l) 
has  been  relied  npon,  and  certain  other  cases  not  qnite  in  point 
haye  also  been  cited  as  supporting  the  same  yiew.  We  are  of 
opinion  that  the  argument  is  not  correct,  and  that  the  cases  cited 
are  distinguishable  from  the  present.  The  words  of  the  law  are  in 
our  opini(m  quite  dear.  To  giye  the  decree-holders  a  fresh  start 
there  must  be  an  application  to  the  Court  to  take  some  step  in  aid 
of  execution.  Did  the  decree-holders,  by  simply  resisting  the 
jndgment-debtor^s  apjdication  to  s^l  the  prc^^erties  in  an  order 
different  from  that  in  which  they  had  already  been  Greeted  to  be 
sold,  ask  the  Court  to  take  some  step  in  aid  of  execotionP 
What  they  did  wasto  ask  the  Cottrt  to  refrain  from  withdrawing 
the  stepin  aid  of  execution  wfaidi  it  had  already  taken.  That 
cannot  be  taken  to  mean  an  api^cation  to  the  Court  asking  the 
Court  tatake  some  step  which  has  not  alrea^  been  taken.  The 
step  which  the  decree-holden  by  their  resistance  wanted  the 
Court  to  perseyere  in  taking,  had  already  been  taken,  and 
the  Court  was  merely  asked  not  to  accede  to  the  judgment- 
debtor's  application,  which  would  haye  had  the  effect  of  making 
the  Court  refrain  from  doing  what  it  had  already  directed  should 
be  done.  In  the  Madras  oa9e(l)  dted,  the  decree-holder's  resistance 
was  not  of  the  ample  negatiye  character,  but  was  coupled  with  a 
prayer  to  sell  the  property  in  an  order  different  as  well  from  that 
in  which  the  judgment-debtors  asked  that  they  should  be  sold  as 
from  the  order  in  which  the  Cotirt  had  preyiously  directed  their 
sale.  That,  therefore,  might  be  treated  as  an  application  asking 
the  Court  to  take  some  positiye  step,  whether  it  was  really  and 
truly  in  aid  of  execution  or  not,  we  need  not  pause  to  consider. 

As  for  the  other  cases  dted,  there  an  order  adyerse  to  the 
decree-holder  had  already  been  made,  and  then  the  decree-holder 

(1)  (1S88)  I.  L.  B.  7  Mad.   SOS. 
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1908  asked  the  Ooiirt  to  take  some  step  towards  further  ezeoution,  which 
Tboyxokta  ^^y  thought  was  the  best  they  dould  ask  the  Court  to  do.  That 
Nath  Bobi  being  so,  this  point  also  must  be  deoided  in  fayour  of  the  appel- 
JtotiPbo-  lants. 

kashNakdi.       The  result  is  that  the  order  of  the  Court  below  must  be  set 
aside  and  this  appeal  allowed  with  costs. 

Qbzbt  J.  I  concur  in  allowing  this  appeal,  and  agree  gen- 
erally in  the  reasons  set  forth  in  the  judgment  just  delivered. 

In  view,  however,  of  the  remarks  made  by  my  learned  brother, 
I  should  like  to  add,  that  although  the  correctness  of  the  deoisioii 
of  this  Court  in  the  case  of  Raghunundan  Misser  y.  KallydtU 
MiBBir{l)  does  not  properly  arise  in  this  case,  I  do  not  share  the 
doubt  entertained  by  him  on  this  subject. 

There  are  several  routes  by  which  execution  of  a  decree  can  be 
attained,  and  the  words  *'  to  take  some  step  in  aid  of  the  execution 
of  a  decree,  '^  in  my  opinion,  mean  to  reach  a  further  point  along 
one  of  those  routes,  or,  to  use  the  language  of  this  Court  in  the  case 
of  JImeBh  Chunder  Duita  v.  Soonder  Narain  Deo{2)y  '^  to  obtainsome 
order  of  the  Court  in  furtherance  of  the  execution  of  the  decree/' 
I  do  not  reg^d  the  removal  from  the  decree-holder  of  the  prohib- 
ition to  bid  as  coming  within  the  meaning  of  the  words.  The 
point  already  reached  in  the  execution  of  the  decree  is  a  sale  of 
property;  and  the  removal  of  the  prohibition  does  not  in  my 
opinion  carry  the  Court  to  any  further  point  along  the  path  of 
execution. 

H.  N.  R.  Appeal  allowed. 

(1)  (1869)  L  L.  R.  28  Calc.  890.  (S)  (1889)  I.  L.  R.  16  Calc.  747. 
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PARASHMONI  DA8SI  190S 

V.  Mof  18,  21. 

NABOKISHOBE  LAHIM .♦ 

Zand  RtgiMtratUm—Ltrnd  B^uiraiion  Aei  (Bei^al  Aei  Vn^  1876)  «# .  42,  79— 
BUre^PartiHon  Aet  {Btngdl  AeiVi^  1897)  s.  12. 

The  Land  B«gistntioii  Act  (B.C.  VII  ol  1876)  twfairm  the  r^iitration  hj  the 
^vmriom  proprieton  of  their  ihsree  in  the  aetatet  only,  and  doee  not  leem  to  con- 
template a  regietfatioD  ol  ehaiee  in  tepaxate  moniaht  in  the  eetatee.  The  prorialone 
of  eeetioo  42  of  tbOs  Act  have  therefore  no  applicatioa  to  the  caee  of  a  co-eharer 
-who^  by  an  amicable  arrangwnent  between  the  eo«iharen»  haa  been  placed  in  poteee- 
non  of  a  larger  share  than  hie  registered  share  in  some  moniahs,  and  of  a  less  share 
er  no  share  in  others,  so  long  as  the  total  interest  which  he  holds  in  all  the  mooiaha 
represents  his  registered  interest  in  the  whole  estate. 

Second  Afpbal  by  defendant,  Parashmoni  Dassi. 

Thia  appeal  aroee  oat  of  an  action  brought  by  the  plaintiff  to 
reooyer  an  eight-anna  share  of  rent  from  the  defendants  in 
respect  of  a  jote  held  by  them  in  mouzah  Giriasa.  The  allegation 
of  the  plaintifb  was  that  they  and  one  Fromoda  Debi  were  the 
proprietors  of  an  one-anna  odd  ganda  share  in  estate  No.  136, 
Fergana  Sosang;  that  nnder  an  amicable  arrangement  with 
iheir  co-proprietors  they  and  Fromoda  Debi  were  in  posses- 
sion of  the  whole  of  Giriasa,  one  of  the  moiuahs  in  the  estate,  as 
their  khanabari\  that  they  collected  their  eight-anna  share  of  the 
rents  from  the  tenants  in  the  mouzah  up  to  1301  B.S.,  and 
that  the  defendants  not  having  paid  their  rents,  the  suit  was 
brought  to  recover  arrears  for  the  years  1301  to  1304  B.S.  The 
defence  mainly  was  that  the  plaintifb  could  not  recover  more 
than  one  anna  odd  ganda  share  of  the  rent,  that  being  the 
share  in  respect  of  which  their  names  were  registered  in  the 
estate;  they  also  disputed  the  amount  of  \hQJama  claimed. 

*  Appeal  from  Appellate  Decree  No.  2068  of  1900,  against  the  decree  of  Dwarka* 
nath  Mitter,  Snboidiaate  Judge  of  Mymensingh,  dated  June  28, 1900»  reversing  the 
decree  of  Jogesh  Chonder  Mukerjee,  Mnnsif  of  Netrokona,  dated  March  18«  1899* 
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1908  The  Court  of  First  Instance  gave  the  plaintifb  a  modified 

pABASHMon  decree.    The  plaintiffs  appealed  to  the  Subordinate    Judge    of 

DAsai      Mymenmngh,  who  set  aside  the  jadgment  and  decree  of  the 

Vabo-      First  Court,  and  decreed  the  plaintifEa'  daim  in  fnlL 
xiiHomi 

Dr.  AshiUosh  MookerjM  {Babu  Biraf  Mohun  Majumdar  with  hint) 
for  the  appellant.  Under  a.  78,  paragraph  2  of  the  Land  fiegis- 
traiion  Act,  the  plaintiff  is  not  entitled  to  collect  rent  for  anj  share 
in  excess  of  the  share  for  which  he  is  registered.  Plaintiff  is  not 
entitled  to  succeed  by  showing  that  although  his  name  is 
registered  in  respect  of  a  certain  share  of  the  entire  zemindari,  he  ia 
entitled  by  virtue  of  an  amicable  arrangement  with  his  co-sharera 
to  coUact  a  larger  share  of  the  rents  from  the  tenants  of  a  parti- 
cular Tillage.  To  allowthe  plaintifiEs  to  do  so  would  be  to  defeat 
the  object  of  the  law  and  nullify  the  protection  afforded  to  the 
tenants.  There  is  nothing  in  the  Act  to  preyent  the  plaintiff  from 
getting  himself  registered  in  respect  of  different  shares  in  the 
seyeral  villagee  included  within  the  estate.  8.  42  of  the  Act 
lends  support  to  my  contention. 

Babu  Jo§f9h  Ohumder  Boy  for  the  respondent.  The  seeond 
pairagr^kh  of  s.^  78  of  the  Land  Registration  Act  contem- 
plates a  case  in  which  a  tenant  is  liable  to  pay  rent  to  more  than 
one  proprietor  holding  in  c(»nmon  tenancy.  It  is  therefore  no 
bar  to  a  coHEibarer  in  a  case  like  the  present  where  by  an  amicaUe 
anrangemmt  the  whole  body  of  the  propriefaurs  is  not  entitled  to 
realise  rent  from  all  the  tenants,  to  get  r^it  in  respect  oi  the  share 
of  a  mouzah  whidii  he  is  in  possession  of.  Such  anamioaUe 
ammgement  is  not  precluded  by  a.  78  of  the  Act.  MoreoYer, 
the  Act  does  xv>t  conten^late  the  possibility  of  a  proprietor 
getting  himself  registered  in  respect  of  specific  lands  or  shares  in 
speoific  lands  compiiaed  in  tb^  estates* 

Dr.  Aihutoih  Mookerjee  in  reply. 

Cur.  ado.  euU. 


M99  SI.  Bman  asb  llivma.  J  J.  The  ptaislifis  sued  to  recover  from 
the  def andante  an  eight-anna  share  of  the  rent  due  from  them  ior 
the  years  1801  to  1804  in  leqMt  of  a  jote  held  by  them  in 
mouaah  Ctiriasa. 
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The  plftintiiiB  and  we  Pxomodft  Debi  are  the  proprietori  d       190$ 
•n  one-amift  odd  gsada    nhsuB  in    eitate  No.    136,  Pergans  p^j^^^^^owi 
Sosftng,  1^  tlieir  case  is  that  nnder  ao  andoable  arrangement      i>^mi 
ifith  their  00-proprietora  tbej  and  Bromoda  Debi  are  in  possoBUon      n/bo- 
of  the  whole  of  Oiriasa,  om  ci  thQ  monaahB  in  the  estate,  as  their     £^^i ' 
khanabari.    They  forQiAr  aUege  that  thej  hare  ooUeoted  an  eight- 
anna  shave  pi  the  rents  from  all  the  tenants  in  the  mousah  for 
nine  or  ten  years  down  to  1301,  and  they  therefore  sue  to  reooTer 
rents  for  the  years  in  poit. 

The  defendants  disputed  the  amount  of  jama  claimed,  and 
further  pleaded  that  plaintiffs  were  not  entitled  to  recover  from 
ihem  moie  than  la.  lOg  \c.  Ika^  share  of  the  rent,  that  being  the 
share  which  they  held  in  the  estate. 

The  Munsif  found  that  the  jama  of  the  defendants  was  that 
stated  by  the  ^i^ntifb,  but  he  accepted  the  latter  plea  put  forward 
by  the  defandants  and  gi^ve  {he  plaintiCh  a  decree  for  an  la.  IO9. 
I0.  Ika.  share  only  of  the  rent  i^gMnst  the  defandants. 

On  appeal  the  0ubcardinate  Judge  set  aside  the  judgment  and 
decree  of  the  Munsif,  and  deeraed  the  plaintiff's  claim  with  coats. 
The  defendants  haye  appealed. 

A  preliminary  objection  was  taken  under  section  163(a)  ol 
the.  Beagtl  Tenancy  Act  to  the  competency  of  the  appeal  on  the 
ground  that  the  rent  which  the  plaintiff  sought  to  recover  was 
under  100  rupees,  and  the  judgment  el  the  Full  Bench  in  the 
case  of  Nmam  MaMon  v.  Mmcfi  PatMi(\)  kid  down  that  the 
provisions  of  that  sectica  applied  to  the  case  of  rent  payable  to 
one  of  seveial  condiarer  landlords  who  eoUeeted  his  share  of  the 
rent  separately.  In  this  ease,  however,  tiiie  question  raised  and 
datermined  was  not  merely  the  amount  of  rent  payable  to  the 
oo-sharer,  but  whether  he  had  a  title  to  recover  the  eight-anna 
share  of  the  rents  of  mousah  Gariasa  as  he  alleged.  This  comes 
under  the  exception  mentioned  in  the  section,  and  the  objeotio;K| 
lails. 

Li  support  of  the  appeal  the  learned  vahil  for  the  appellants 

veliea  on  the  second  part  of  section  78  of  the  L^nd  Registration 

Act  of  1876,  and  contends  that  under  its  provisions  the  defendant 

is  not  bound  to  pay  any  oo-shaier  more  than  the  amount  which 

(1)  (iseo)  I.  L.  R.  17  Cftk.  46e. 


Digitized  by 


Google 


776  CALCUTTA  SKRIBS.  [VOL.  XXX. 

1908  bears  the  same  proportion  to  the  whole  of  his  r«nt  as  the  extent  of 
Pa&abhmovi  ^^^  interest  in  respect  of  which  that  co-sharer  is  registered  beari  to 
i>^«i  the  entire  estate.  The  plaintiff  admittedly  is  only  registered  as 
Kabo.  proprietor  in  respect  of  an  la.  10^.  Ic.  Ika.  share  in  estate  No.  136, 
^!^iu.  ^  which  mouzah  Giriasa  is  sitoatedt  and  the  learned  vakil  oontends 
that  the  Monsif  was  right  in  holding  that  the  plaintiff  could  only 
recover  that  share  of  the  rent  from  the  defendant  and  that  the 
decision  of  the  Babordinate  Judge  to  the  contrary  was  wrong. 
He  furtuer  relies  on  the  provisions  of  section  42  of  the  same  Act, 
and  contends  that  if  the  plaintiff  by  any  arrangement  with 
his  co-sharers  came  into  possession  of  an  eight-anna  share  of 
monzah  Giriasa,  he  was  bound  to  haye  had  his  name  registered 
in  respect  of  that  share  in  that  moujsah  before  he  could  recover 
an  eight  *anna  share  of  the  rents  from  the  tenants.  The 
contention  appears  not  to  have  been  raised  in  any  suit  before, 
and  there  can  be  no  doubt  that  if  it  be  sound,  its  effect 
wonld  be  very  tax  reaching  in  Bengal,  where  arrangements 
similar  to  that  relied  on  by  the  plaintiff  are  very  common. 
We  do  not,  however,  consider  that  in  this  case  we  are  called  on 
to  determine  the  broad  proposition  which  has  been  put  forward. 
Both  the  Lower  Courts  have  found  that  there  was  an  amicable 
arrangement  between  the  co-sharers  by  which  the  plaintiffs  were 
placed  in  possession  as  their  khanabari  of  an  eight-anna  share  of 
mousahGKiiasa,  and  that  they  collected  an  eight-anna  share  from 
the  tenants  for  eight  or  nine  years  up  to  1301.  The  Mnn^If  held, 
relying  on  a  document  produced  by  the  defendant,  that  in  that 
year  there  was  a  fresh  settlement  between  the  plaintiff  and  defend- 
ant, by  which  the  plaintiff  agreed  thenceforward  to  collect  only 
his  registered  share  of  the  rent,  but  the  Subordinate  Judge  has 
found  that  document  not  to  be  genuine,  and  has  held  that  there 
was  no  such  fresh  settlement.  With  that  finding  we  cannot 
interfere. 

The  Act  requires  the  registration  by  the  various  proprietors 
of  their  share  in  the  estates  only,  and  does  not  seem  to  us  to 
contemplate  a  registration  of  shares  in  separate  mouzahs  in  the 
estates,  and  we  bold  therefore  that  the  provisions  of  section  43  of 
the  Land  Registration  Act  have  no  application  to  the  case  of  a 
co-sharer  who,  like  the  plaintiff,  has,  by  an  amicable  arrangement 
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between  the  00-sharers,  been  plaoed  in  possession  of  a  larger  sbare        1903 
than  his  registered  share  in  some  monzahs  and  of  a  less  share  or  p    ^^"^ 
no  share  in  others,  when  the  total  interest  whioh  he  holds  in  all  the       Dassx 
moozahs  represents  his  registered  interest  in  the  whole  estate.       njubo^ 
Section  12  of  the  Partition  Aot  clearly  contemplates  that  such  a     ""^o" 
partition  by  amicable  arrangement  may  be  made. 

Whether  the  tenants  would  be  bound  jidthoat  their  consent  By 
such  an  anangemeaoLt  is  not  a  question  whioh  arises  in.  this  case,  for 
it  is  eyident  that  the  defendant  and  other  tenants  acquiesced  in. 
the  arrangement  and  paid  rents  in  accordance  therewith  for  eight 
or  nine  years,  prior  to  the  period  for  which  the  rents  in  suit  are 
claimed.  And  the  defendant  having  so  acquiesced,  we  are  of 
opinion  that  he  is  now  debarred  from  disputing  the  plaintiff's 
right  to  a  half -share  of  the  rent  and  from  relying  on  the  provisions^ 
of  section  78  of  the  Land  Registration  Act. 

In  this  case  a  lessee  of  the  registered  proprietor  is  in  posses- 
sion of  the  remaining  share  of  the  estate,  and  he  is  clearly 
endeavouring  by  setting  up  the  defendant  to  put  forward  his 
defence  in  this  case  to  annul  the  previous  amicable  arrangement 
among  the  co-sharers. 

We  hold  therefore  that  the  judgment  and  decree  of  the 
Subordinate  Judge  is  right,  and  dismiss  the  appeal  with  costs. 

s.  c.  o.  Appeal  ditmiiHd, 
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^^^  AHSANULLA 

t. 
MANJUEA  BANOO.* 

Arrears  of  cess — Ckss  Acl  {Bengal  IX  of  1880)  s,  99 — Oess  whether  a 
charge  on  cm  estate. 

The  amotmt  of  cesses  payable  to  a  Collector  under  the  Cess  Act  (IX  B.C.  of 
1880)  is  not  a  charge  on  the  estate  in  respect  of  which  they  are  due. 

SheJcaat  ffosain  v.  Sasi  Kar(l)  referred  to;  Chatraput  Sii^h  t.  Qrindra 
Chitnder  £oy(2)  discussed* 

Seoond  appeal  by  the  plaintiff,  Nawab  AbsanuIIa. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiff 
to  reooyer  a  certain  sum  of  money  from  the  defendants,  Manjuia 
Banco  and  others.  The  allegation  of  the  plaintiff  was  that 
revenue-paying  taluk  Hussainaddi  of  the  Tipperah  Colleotorate 
formerly  belonged  to  one  Golam  Mowala,  the  husband  of  defen- 
dant No.  1  and  father  of  defendants  Nos.  2  and  3 ;  that  in  execu- 
tion of  a  mortgage  decree  obtained  against  Gtolam  Mowala,  the  said 
taluk  was  sold  and  purchased  by  him  on  the  16th  August  1897, 
and  the  sale  was  confirmed  on  the  5th  March  1898 ;  that  for 
arrears  of  road  oess  due  up  to  March  1897  the  C(dlector  of  the 
district  filed  a  certificate  against  the  defendants,  but  no  property 
belonging  to  the  debtors  having  been  found,  the  Collector  took 
proceedings  under  s.  99  of  the  Cess  Act;  that  thus  he  was 
obliged  to  pay  the  cess  due,  and  hence  was  this  suit  to  recover  the 
said  amount  from  the  defendants. 

The  defence  mainly  was  that  the  payment  being  a  voluntary 
one,  the  plaintiff  was  not  entitled  to  be  reimbursed ;  and  that  the 
cesses  being  a  charge  on  the  estate,  the  plaintiff  was  bound 
to  pay. 

*  Appeal  f rc»m  Appellate  Decree  No.  2250  of  lOOO,  against  the  decree  of  Sham 
Kishore  Bose,  Subordinate  Judge  of  Tipperah,  dated  Aug.  27, 1900,  affirming  the 
decree  of  Bam  Lai  Das,  Munsif  of  Comilla,  dated  Dec.  22, 1899. 

(1)  (1S92)  I.  L.  R.  19  Calc.  783.  (2)  (1880)  I.  L.  R.  6  Calc.  889. 
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The  Court  of  First  Instance  having  held  that  the  payment       i903 
made  hy  the  plaintiff  was  voluntary  dismissed  the  suit.     On  ahsIhulla 
appeal,    the    Subordinate    Judge    of  Tipperah,    holding    that    j^^^^^^ 
idihough  the  payment  hy  the  plaintiff  was  not  voluntary,  yet  the     bakoo. 
cesses  being  a  charge  on  the  estate  the  plaintiff  was  bound,  to 
pay>  oonfirmed  the  decision  of  the  first  Court. 

Dr.  Aahtdoah  Mookerjee  {Babu  Surendra  Nath  Ouha  with  him).  ^«if «. 
The  question  in  this  case  is  whether  cess  is  a  charge  upon  the 
property.  Although  the  Collector  took  proceedings  under  s.  99 
of  the  Cess  Act,  yet  it  could  not  be  a  diarge.  Ss.  41  and  42 
of  the  Act  show  that  the  liability  is  a  personal  liability  only. 
S.  46  provides  that  the  arrears  of  cesses  are  recoverable  within  three 
years ;  s.  98  provides  that  the  amount  may  be  recovered  as  a 
public  demand.  If  so  recovered,  it  is  recovered  only  as  a  personal 
debt.  The  case  of  Shekaat  Hosain  y.  8a$i  Kar(l)  supports  my 
contention.  Looking  into  the  scope  of  the  Act,  it  could  not  be  said 
that  cesses  are  a  charge  upon  property.  Even  if  they  are  taken 
to  be  a  charge,  it  ceases  to  be  so  as  soon  as  the  debt  is  satisfied. 
Under  s.  99  of  the  Act  notificatien  is  to  last  as  long  as  the 
arrears  are  not  realized. 

Moulvi  Shamml  Euda  iot  the  respondent.  My  client  was 
not  bound  to  pay  the  cesses.  Cess  is  generally  a  charge  upon  the 
property.  From  the  preamble  of  the  Cess  Act  it  appears  to  be  so. 
It  is  an  Act  which  provides '  for  the  levying  of  road  cess  and 
public  works  cess  on  immoveable  property.  S.  5  says  that  an 
immoveable  property  shall  be  liable  to  the  payment  of  a  road 
cess  and  a  public  works  cess;  So  it  appears  that  the  initial  liability 
is  the  immoveable  property  upon  which  cesses  are  levied.  There 
are  two  modes  of  realizing  cesses— ^r«^,  by  certificate,  and,  iecondly^ 
by  proceeding  against  the  property.  S.  99  of  the  Cess  Act  provides 
that  it  is  not  necessary  to  issue  a  certificate ;  the  Collector  may 
proceed  direct  against  the  property.  S.  99  does  not  for  the  first 
time  create  a  charge :  it  only  says  what  will  be  the  nature  of  the^ 
charge.  Charge  is  really  created  by  the  provisions  of  s.  5  and  the 
preamble  of  the  Act.  Even  if  s.  99  for  the  fir^  time  creates  a 
charge,  the  plaintiff's  right  to  contribuMon  doe^  not  arise.    The 

(1)  (1892)  I  L.  R.  19  Calc.  788. 
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11)08        present    question    was  not  considered    in  the  ease  of  Shekaal 

AhsIkulia  Sosain  v.  Sasi  Kar{l).      In    that   case  the  real  question  was, 

^'  what  was  the  effect  of  a  sale  in  execution  for  road  cess  P    The  case 

Baitoo.       of  Chatrapui  Singh  v,   Grindra  Chunder  Roy  {2)  is    an  authority 

in  my  favour. 

In  the  Eevenue  Sale  Law  nowhere  is  it  said  that  revenue  is  a 
charge  upon  the  prope&ty,  except  that  there  is  that  section  where  it 
is  said  that  the  purchaser  at  a  revenue  sale  purchases  free  of  all 
encumbrances.  It  does  not  at  all  show  that  cess  is  a  personal 
liability,  for  the  mere  fact  that  in  the  Cess  Act  it  is  not  mentioned 
that  the  purchaser  buys  free  of  all  encumbrances.  For  the  pur- 
poses of  contribution  cess  is  a  charge  upon  immoveable  property. 
Supposing  initially  it  is  not  a  charge,  no  sooner  the  Collector 
proceeds  under  s.  99,  it  becomes  a  charge.  In  the  case  of  Shekaat 
Hosain  v  Sasi  Kar{\)  no  'proceeding  under  s.  99  was  taken,  and 
therefore  no  charge  was  created.  But  in  this  case,  proceeding 
under  s.  99  was  taken.  In  deciding  what  is  or  is  not  a  charge, 
a  Court  should  not  take  into  consideration  under  what  procedure 
the  Collector  proceeded.  The  fact  that  the  Collector  may  proceed 
one  way  or  other  is  not  the  test  to  decide  whether  cess  is  a  charge 
or  a  personal  liability. 

Dr,  Ashutosh  Mookerjee  in  reply. 

Cur.  adv.  mil. 

May  15  Bbbtt  a«b  ICxTKA  JX     The  plaintiff  purchased  a  revenue- 

paying  estate  then  belonging  to  the  defendants  in  execution  of  a 
mortgage  decree,  and  the  sale  was  confirmed  on  the  SOi 
March  1898.  The  defendants  had  not  paid  to  the  Collector  the 
amount  of  cesses  due  under  Act  IX  (B.C.)  of  1880  up  to 
March  1897,  and  after  the  purchase  by  the  plaintiff,  the  Collector 
proceeded  to  realize  the  same  under  section  99  of  the  Act.  The 
plaintiff  had  to  pay  up  the  amount,  and  he  then  instituted  the 
present  suit  for  recovering  it  from  the  defendants. 

The  lower  Courts  have  held  that  the  amount  of  cesses  payable 
by  the  holder  of  an  estate  under  Act  IX  (B.C.)  of  1880  is  a 
charge  on  it,  and  the  plaintiff  having  purchased  subject  to  aU 

(1)  11892)  I.  L.  R.  19  Calc.  783.  (2)  (1880)  I.  L.  R.  6  Ctdc.  88.9. 
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existing  charges    was  not  entitled  to  be  reimbursed    by    the        i908 
defendants.  Ahsanuila 

The  decision  in  this  case  depends  on  the  answer  to  the  question,         «'• 
whether  before  a  Collector  proceeds  under  section  99  of  the    Cess      Bano«. 
Act,  the  amount  payable  to  him  as  cesses  is  a  charge  on  an  estate. 

In  Shekaat  Hoeain  v.  Sasi  Kar(l)  it  was  held  that  an  amount 
due  on  account  of  cesses  under  the  Bengal  Cess  Act,  1880,  was 
only  a  personal  debt  and  could  not  properly  be  recovered  from 
the  property  on  which  it  waa  assessed,  if  it  should  so  happen  that 
the  property  belonged  to  a  third  person. 

The' ordinary  mode  of  recovering  the  amount  from  the  holder 
of  an  estate  is  by  means  of  a  certificate  under  the  Public  De- 
mands Recovery  Act,  which  has  the  effect  of  a  personal  action 
against  the  debtor  named  in  the  certificate.  There  is  no  provi« 
sion  in  the  Cess  Act,  IX  (B.  C.)  of  1880,  except  section  99,  which 
we  shall  presently  consider,  making  the  amount  recoverable  by 
the  Collector  a  charge  on  the  estate  in  respect  of  which  it  is  due. 
In  cognate  Acts  relating  to  the  dues  of  the  State  there  are  express 
provisions  for  the  avoidance  of  encumbrances  on  sales  for  the 
recovery  of  such  dues  or  words  expressly  making  such  dues 
eharges  on  land.  We  may  refer  to  section  37  of  Act  XI  of 
1859,  section  12  of  Act  VII  (B.  C.)  of  1868  and  section  15  of 
Act  XXXVI  of  1871  as  amended  by  Act  XXI  of  1876. 

We  do  not  think  that  the  words  in  section  6  of  the  Cess  Act, 
1880,  "  all  immoveable  property  shall  be  liable  to  the  payment 
of  a  road  cess  or  a  public  works  cess ''  are  su£Scient  in  themselves 
to  lead  us  to  conclude  that  the  amount  assessed  as  cesses  is 
a  charge. 

Under  section  99  of  the  Act,  the  Collector  has  the  power  to 
recover  any  sum  due  under  the  Act  from  the  tenants  in  an  estate, 
after  recording  a  proceeding  and  givii^  notice  to  the  tenants 
to  that  effect.  It  is  a  power  in  the  nature  of  a  right  to  attach 
the  rents  payable  to  the  person  from  whom  the  dues  are  recover- 
able. The  Collector  by  recording  a  proceeding  under  section  99 
constitutes  himself  a  Receiver  for  the  collection  of  dues  to  the 
State.  It  does  not  appear  that  the  Collector  has  the  power  to 
realize  the  amount  by  the  sale  of  the  estate,  as  if  it  was  a  charge 

(1)  (1892;  I.  L.  B.  19  Cklc  78a. 
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1C03       haying  priority  over  other  oharges.    In  the  last  olaose  of  seo- 

AHSiSuiiiA  ^^^  ®^»  *^®    priority  of  the  claim  for  the  arrears   of   oessea 

f.         ^^ over  any  other  demcuid  or  claim  or  lien"  Bxisting  upon  any 

bakoo.     estate  or  tenure  attaches,  if  and  when  the  Collector  sees  fit  to 

proceed  under  the  first  clause  of  the  section. 

The  charge  contemplated  by  the  last  clause  is  not  one  ordi« 
narily  existing  on  an  estate,  but  becomes  one  only  on  the  Col- 
lector's taking  action  under  the  first  clause.  Section  99,  it  seems 
to  us,  shows  that  an  amount  recoverable  as  cesses  under  the 
Public  Demands  Eecovery  Act  is  not  ordinarily  a  charge. 

ChcUraptU  Singh  v.  Orindra  Chunder  Eoy{l)  is  not  in  conflict 
with  the  view  taken  by  us.  The  question  raised  before  us  was 
not  raised  in  that  case,  and  there  is  only  a  stray  observation  in 
the  judgment  of  White  J.,  that  ^^  revenue  and  cesses  constitute 
a  standing  encumbrance  and  first  charge  on  the  land  subject  to 
them."  Cesses  were  then  levied  under  Bengal  Acts  X  of  1871 
and  II  of  1877,  and  these  Acts  have  now  been  replaced  by  Bengal 
Act  IX  of  1880.  The  defendants  in  that  case  were  exonerated 
from  liability  to  pay  the  amount  deposited  by  the  plaintiff  as 
revenue  and  cesses  on  the  main  ground  that  they  had  become 
due  after  the  purchase  by  the  plaintiff,  ajid  the  dedsion  of  the 
question  whether  cesses  constitute  a  charge  was  not  necessary  and 
was  not  shared  in  by  Field  J. 

In  the  present  case  the  amount  of  cesses  levied  by  the  Col- 
lector was  payable  by  the  defendants  as  a  personal  debt,  and  tiie 
plaintiff  was  compelled  to  pay  it  on  account  of  the  proceedings 
taken  under  section  99  of  the  Cess  Act.  We  think  the  plaintiff 
is  entitled  to  be  reimbursed ;  and  this  appeal  is,  therefore,  decreed 
with  costs  in  all  Courts. 

Appeal  allatoed. 
s.  0.  G. 

(1)  (1880)  I.  L.  R.  6  Calo.  889. 
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EALI  CHARAN  GHOSAL  i«» 

RAM  CHANDRA  MANDAL  * 

Bvidenee^Seeret  trvgt^Wtl^^Vhr^sfutered  agreement— MegUtration  Act  (III 
of  1879 J  $.  17,  euh-es,  (hj ,  fh)—Non'teetamentmrg  doeumefU-^AdmUeOnlUjf 
cf  Bvidenoe, 

A  party  lettiiig  up  ft  secret  tnut  must  addaoe  eyidence  to  prove  that  it  wae 
commuaicated  by  tke  testator  to  the  nniyersal  legatee,  aad  that  the  legatee  agreed 
to  accept  the  property  beqaeathed  on  the  terms  of  the  tnxst, 

Jonet  ▼.  BctdUffi})  referred  to. 

In  proceedings  for  obtaining  Letters  of  Administration,  the  parties  having  set- 
tled their  disputes  presented  a  petition  to  the  Conrt  to  the  following  effect :— -"  That 
li  Gyanoda  Sundari  Dassi,  will  get  10-anna  share  of  all  the  moveable  and  immoveable 
properties  left  by  Kristomoni,  deceased,  and  I,  Ishwar  Chandra  Sarkar,  will  get  tho 
remaining  6-anna  share."  •  .  .  .  ''  Be  it  explicitly  expressed  that  after  taking  out 
the  Letters  of  Administration  I,  Gyanoda  Snndari  Dassi,  shall  amicably  take  10« 
anna  share,  and  I,  Ishwar  Chandra  Sarkar,  shall  take  6-anna  share  of  the  moveable 
and  immoveable  properties  after  dividing  the  shares  by  demarcation/'  No  order 
was  made  on  this  petition.  The  properties  were  of  the  value  of  over  hundred 
rupees : — 

Seld,  that  tiie  petition,  unless  registered,  would  he  inadmissible  in  evidence. 
Prcmal  Aimi  v.  LaJcthmi  Anni{2)  referred  to. 

Secoxd  appeals  by  the  defendants,  Kali  Charan  Ghosal  and 
another. 

These  two  appeals  arose  out  of  an  action  brought  by  the 
plaintiffs  to  recover  possession  of  26  bighas  of  land  on  establish- 
ment of  their  title  thereto.  The  allegation  of  the  plaintiffs 
was,  that  one  Eristomoni  Dassi  on  the  17th  Chait  1287  B.  S. 
(29th  March  1881)  executed  a  will  in  favour  of  her  two  brothers, 
Ishwar  and  Sridhar ;  that  Sridhar  died,  leaving  a  son,  Lalit  Mohun, 
and  a    daughter,    Gyanoda  Sundari ;    that  on   the  80th  Sraban 

•  Appeals  from  AppeUate  Decrees  Kos.  2286  and  2478  of  1900,  against  the 
decree  of  W.  Knox,  District  Judge  of  Murshidabad,  dated  Ai^.  29, 1900,  reversing 
the  decree  of  Saroda  Proead  Bose,  Munsif  of  Jangipore,  dated  Oct.  8,  1899. 

(1)  a868)  L.  R.  8  Ch.  A.  C.  362.      1      (2)  (1899)  T.  L.  R.  22  Mad.  508. 
^  '  ^        '  L.  R.  26.  I.  A.  101. 
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1300  B.  0.  (14th  August  1893)  Eristomoni  executed  a  second 
will  revoking  the  first,  and  bequeathing  all  her  properij  to 
Ghyranoda  Sundari ;  that  after  Eristomoni's  death  both  Ishwar  and 
Oyanoda  Sundari  applied  for  Letters  of  Administration;  that 
on  the  3rd  February  1894,  Ishwar  and  Gyanoda  filed  a  petition 
of  compromise,  and  in  this  they  stated  that  they  arranged  to 
divide  the  property,  Gyanoda  taking  a  10-anna  share  and  Ishwar 
a  6-anna  share  of  the  property ;  that  the  opposition  to  the  second 
will  and  to  Oyanoda's  application  was  withdrawn,  and  after 
evidence  had  been  taken,  Letters  of  Administration  with  a  copy  of 
the  will  of  the  3Uth  Sraban  1300  (14th  August  1893)  annexed, 
were  granted  to  her  on  the  2nd  March  1894 ;  ihat  on  the 
22nd  August  1894,  by  a  registered  deed  of  sale,  Gyanoda  sold  the 
lands  in  dispute  to  them,  the  plaintiffs ;  that  they  were  dispos- 
sessed by  the  defendants  in  Aughrayan  1301  B.  S, ;  and  hence 
the  suit. 

The  defence,  inter  alia^  was  that  in  the  will  of  the  30th  Sraban 
1300  (I4th  August  1893)  Gyanoda  Sundari  was  only  a  be- 
namdar  for  her  brother,  Lalit  Mohun,  who  was,  and  was  intend- 
ed to  be,  the  real  beneficiary ;  and  that  by  virtue  of  the  will  and 
of  the  compromise  of  the  3rd  February  1894  Lalit  Mohun  became 
owner  of  the  10-anna  share  and  Ishwar  of  the  remaining  6  annas, 
both  of  whom  by  a  deed  dated  the  13th  Bhadro  1301  B.S. 
(28th  August  1894)  sold  their  properties  to  the  defendants,  and 
within  which  the  lands  in  dispute  were  included. 

The  Court  of  First  Listance,  having  held  that  no  evidence  could 
be  given  to  show  that  Lalit  Mohun  was  the  real  beneficiary  under 
the  will,  and  that  by  virtue  of  the  compromise  dated  the  3rd  Febm* 
ary  1894  Gyanoda  Sundari  was  only  entitled  to  a  lO-anna  share 
of  the  property,  gave  the  plaintiffs  a  modified  decree.  Against 
this  decision  both  the  plaintiffs  and  the  defendants  appealed  to 
the  District  Judge  of  Murshidabad,  who  decreed  the  appeal  of 
the  plaintiffs,  but  dismissed  that  of  the  defendants.    ' 

Dr.  Rmh  Behary  Ohose  and  Babu  Shoahi  Shekhar  Bose  for  the 
appellants.  Evidence  may  be  given  to  shew  that  the  will  was 
really  intended  for  the  benefit  of  a  person  other  than  the  one 
mentioned  therein,  in  the  same  way  as  oral  evidence  is  admiseible 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA  SERIES. 


786 


to  prove  the  benami  nature  of  a  transaotloii  in  the  ease  of  sale  or 
gift :  see  Jones  v.  Badley{\). 

The  docoment  purports  to  be  a  petition  of  oompromiBe ;  it  is  a 
joint-petition  in  which  they  recite  the  agreement  arriyed  at  between 
the  parties.  That  being  so,  it  is  not  a  written  instnunent  oonvey- 
iiig»  or  purporting  to  convey,  immoveable  property.  The  provisions 
of  s.  17  of  the  Begistration  Act  do  not  apply  to  oral  trans- 
actions. This  document  does  not  fall  under  the  Eegistration 
Act  at  all.  The  provisions  of  s.  17  of  the  Begistration  Act 
do  not  apply  to  judicial  proceedings^  whether  pleadings  of  parties 
or  orders  of  Court:  see  Bindesri  NcUk  v.  Oanga  Bar  an  Sahu{2), 
Pleading  referred  to  in  this  case  was  a  sulehnama.  By  the 
sulehnama  there  was  only  a  written  admission  befcre  the  Judge, 
but  the  agreement  was  oral.  If  the  two  parties  go  to  the  Judge 
and  say,  as  in  this  case  the  parties  did,  that  '^  we  have  entered 
into  an  agreement,  give  ns  Letters  of  Administration  jointly,"  it 
cannot  be  said  that  the  effect  of  this  would  be  giving  any  inte* 
reft  in  immoveable  property  within  the  meaning  of  the  Begistra- 
tion Act ;  so  the  sulehnama  did  not  require  to  be  registered.  In 
this  case  equitable  title  ought  to  prevail  against  the  plaintiffs. 

Dr.  Ashuiosh  Mookdrjee  and  Babu  Charoo  Chandra  Ohose  for 
the  respondents.  By  the  mlehnama  the  parties  actually  divided 
the  properties  amongst  themselves.  This  is  a  document  which 
declares  a  title  in  immoveable  property,  so  it  requires  to  be  regis- 
tered. Assuming  that  the  document  was  admissible  in  evidence, 
no  suit  could  be  brought  to  enforce  specific  performance,  as  it  was 
barred  by  limitation.  I  rely  upon  the  case  of  Pranal  Anni  v. 
Lakshmi  Anm{Z).  There  is  no  authority  for  the  proposition  that 
evidence  can  be  given  to  shew  that  the  will  was  not  intended 
for  the  legatee  mentioned  therein,  but  for  some  other  object. 
The  principle  laid  down  in  s.  92  of  the  Evidence  Act  covers  this 
case. 

Dr.  Bash  Behary  Ohose  in  reply.  No  question  of  limitation 
oan  arise  in  this  case,  as  limitation  could  run  from  the  date  when 

(1)  (1838)  L.  R.  8  Ch.  A.C.  862. 

(2)  (1897;  I.  L.  R.  20  All.  171;  L.  R.  26.  I.  A.  9. 
(8)  (1899)  I.  L.  R.  22  Mad.  508;  L.  R.  26  I.  A.  lOL 
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specifio  performanoe  is  demanded  and  refused:  see  Article  113  of 

the  Limitation  Act. 

Maouulv  C. X  The  first  question  which  arises  on  this  appeal 
is  whether  it  is  open  to  the  defendants  to  shew  that  one 
Gjanoda  Sundari,  who  was  the  predecessor  in  title  of  the  plain- 
ti£fs,  and  under  the  will  of  Kristomoni  Dassi,  dated  the  14th  of 
August  1893,  her  universal  legatee,  was  really  a  trustee  for  the 
testatrix's  nephew,  lialit  Mohun  Sarcar,  through  whom  the 
defendants  claim  the  property  giyen  by  the  will. 

There  is  no  authority  in  India  upon  the  subject,  statutory 
or  otherwise ;  and,  in  the  absence  of  any  such  authority,  I  doubt 
if  it  be  open  to  the  defendants  to  adduce  such  evidence,  unless 
we  act  in  India  upon  the  principle  which,  in  oases  of  this  class, 
is  acted  upon  in  the  English  Courts.  In  the  English  Courts 
it  ia  open  to  those  who  daim  the  benefit  of  a  secret  trust  to  show 
that  a  gift  bj  will,  say  to  A,  is  really  given  to  A  on  a  secret 
trust  for  B.  But  it  is  an  undoubted  element  in  that  dass  of 
cases  that  the  party  setting  up  such  a  secret  trust  must  show  that 
the  trust  was  communicated  to  A  by  the  testator,  and  that  A  agreed 
to  accept  the  property  on  those  terms.  If  then  we  were  to  apply 
this  English  doctrine  to  Indian  cases,  we  must  apply  tiie  whole ; 
and  in  the  present  case  it  is  admitted  that  there  was  no  evidence 
to  shew  that  any  such  trust  was  communicated  to  Oyanoda 
Sundari,  or  that  she  accepted  the  property  upon  the  terms  of  her 
being  a  trustee.  I,  therefore,  decide  the  first  point  against  the 
appellant;  the  view  taken  in  England  is  stated  with  great 
lucidity  by  Lord  Cairns  in  the  case  of  Jones  v.  Bailey  (I). 

I  now  pass  to  the  second  point.  It  is  of  an  entirely  different 
description.  The  second  point  is  that  what  has  been  spoken  of 
throughout  the  discussion  as  in  the  suhhnama  of  the  3rd  of 
February  1891  was  not  admissible  in  evidence  because  it  was 
not  registered.  The  facts  as  to  that  are  these  :  Kristomoni  Dassi 
had  made  a  will  previous  to  that  of  the  l4th  of  August  1893, 
and  by  that  will,  which  is  dated  the  17th  of  Chaitra  1287,  she 
gave  her  property  to  her  two  brothers,  Ishwara  and  Sridhara ; 
Sridhara  died  leaving  a  son,  Lalit  Mohun,  to  whom  I  have  already 

(1)  (1808)  L.  R.  8  Ch.  A.  C.  862. 
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referred,  and  his  sister,  C^Tanoda  Simdari.    After  Kristomoni's 
death  Ishwara  propounded  the  first  will  and  Gyanoda  propounded 
the  seoond  will.    Each  applied  for  Letters  of  Administration. 
They  then  presented  this  document  of  the  3rd  of  February  1894 
by  way  of  a  petition  to  the  Court.    It  was  signed  both  by 
Oyanoda  and  Ishwara.     No  order  was  made  on  the  petition :  on 
the  contrary,  the  Court  said  it  oould  not  act  upon  it,  and  Letters  of 
Administration  with  the  will  annexed  were  granted  to  Oyanoda. 
The  question  is  whether  this  document   falls    within  suhnsec- 
tion  (b)  or  sub-section  (h)  of  section  17  of  the  Indian  Begistra- 
tion  Act.    It  recited  the  facts  I  have  stated,  as  well  as  the  two 
applications  for  probate,  and  then  it  said :  '^  The  above  two  cases 
have  been  amicably  settled  amongst  us  on  the  terms  following  : — 
that  1,  Oyanoda  Sundari  Dassi,  will  get  a  ten*anna  share  nf  all 
moveable  and  immoveable  properties  left  by  the  said  Kristomoni, 
deceased,  and  I,  Ishwara  Chandra  Sarkar,  will  get  the  remaining 
six-anna  share."    After  these  allegatioos,  the  prayer  was  that 
Letters  of  Administration  might  be  granted  to  the  two.    Then  it 
says :  ^'  Be  it  explicitly  expressed  that,  after  taking  out  the  Let- 
ters of  Administration,  I,  Oyanoda  Sundari  Dassi,  shall  amicably 
take  ten- anna  share,  and  I,  Ishwara  Chandra  Scurkar,  shall  take 
six-anna  share  of  the  moveable  and  immoveable  properties  after 
dividing  the  shares  by  demarcation."    No  order  was  made  upon 
this  application.     This  instrument  is  a  non-testamentary  instru- 
ment :  the  question  is  whether  it  purports  or  operates  to  create  or 
declare  any  right,  title  or  interest  in  any  immoveable  property  of 
the  value  of  over  100  rupees.    It  is  conceded  that  the  property 
here  is  over  that  amount.    I  think  it  clearly  purports  or  operates 
to  create  or  declare  the  rights  and  interests  of  the  brothers  and 
sister  in  the  property  in  dispute,  and  consequently  that  it  required 
to  be  registered.    I  do  not  see  how  we  can  fairly  bring  this 
document  within  sub-section   (A),  and  say  that  it  creates  a  right 
to  obtain  another  document,  which  will  when  executed  ^^  create, 
declare,  assign  or  extinguish  any  such  right,  title  or  interest." 
There  is  no  reference  to  the  execution  of  any  other  document.   The 
case  is  governed  in  principle  by  the  Privy  Council  decision  in 
the  case  of  Pranal  Anni  v.  Laks/tmi  Anm{l). 

(1)  (1899)  J.  L.  B^  22  Mad.  608 ;  L.  R.  26. 1.  A.  1C1« 
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Lastly,  it  was  said  that  the  plaintiifs  had  notice  of  this  agree- 
ment. I  do  not  think  that  helps  the  defendant.  Theiae  is  no 
finding  upon  that  one  way  or  the  other.  If  they  had,  they  would 
only  have  notice  of  an  agreement  whioh  required  registration,  and 
which  without  registration  would  be  inadmissible  in  eridence 
against  them. 

Those  are  the  only  points  argued,  and,  in  my  opinion,  they 
fail,  and  the  appeals  must  be  dismissed  with  costs. 


OaxBT  J.  I  concur. 


s.  c.  G. 


Appeali  dinmissed. 
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DeclaratoTif  decree^ComeqmenUal  relitf-^Couri-fee*  Act  (Vllof  1870),  Sek.  ZT, 
Art,  17,  cU  (Hi)  amd  s,  7,  ol,  iv  (c), 

A  tnit  in  whicii  the  only  prayer  is  to  have  it  declared  that  a  certun  deciee  is 
ineffectual  and  inoperative  agidnst  the  plaintiflft,  is  a  suit  for  a  <*eclaratory  deciee 
without  consequential  relief  and  falls  within  Sch.  II,  Art.  17,  cl.  (3)  and  not  under 
s.  7,  d.  4  {e)  of  the  Court-fees  Act  (VII  of  1870). 

ShrimamJt  Sagajirao  v.  Smith  (1}  relied  upon. 

Appeals  by  the  plaintiffs,  Zinnatunnessa  Ehatun  and 
another. 

These  two  appeals  arose  out  of  two  suits  brought  by  the  plain- 
tiffs to  have  it  declared  that  the  decrees  in  civil  suits  Nos.  12  and 
13  of  1889,  of  the  Subordinate  Judge  of  Faridpore,  were  ineffectual 
and  inoperative  as  against  the  plaintifEs.  The  prayers  in  the  two 
plaints  were  the  same  and  to  the  following  effect: — *^It  was  accord- 
ingly prayed  that  it  might  be  declared  that  the  decree  in  civil 

^  Appeals  from  Original  Decrees  Nos.  1  and  2  of  1901,  against  the  decrees  of 
KaU  Dhau  Chatterjoe,  Additional  Subordinate  Judge  of  Faridpore,  dated  Sept  10, 
1900. 

(1)  (1895)  I.  L.  R.  20  Bom.  786. 
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Buits  Nos.  12  and  13  of  1889,  of  the  Subordinate  Judge  of  Farid-  ipos 

pore,    antl     the  ascertaininent  of    the  mesne    profits  and    the  zin^tatun- 

proceedings  connected  with  it  were  inefieotual  and  inoperative  nbssa 

against  the    plaintifb,  and  that  the  plaintiffs  were  not  bound  r. 

by  the  same."    The  plaint  was  filed  with  a  court-fee  of  Es.  10,  ^  nam^ 

although  the   suit    was  valued  at  Bs.  7,013.12-6.0i.    On   the  Mukmwkb. 
25th  August  1900,  the  Subordinate  Judge  passed  the  following 
order: — 

**  In  this  snit  and  in  its  analogons  suit  Ko.  12  of  1900  plaintiiE's  prayer  is  to 
make  some  decrees  of  wasilat  inoperative  and  not  binding  against  her.  In  the 
plaints  each  of  these  suits  is  valued  at  Rs.  7,018-12-5|  pies.  As  I  have  doubt 
regarding  the  value  of  plaintifF's  suits,  yesterday  I  heard  the  pleader  of  both 
sides,  and  plaintiff's  plesder,  Tara  Kath  Babu,  stated  before  me  the  value  of  the  suits 
had  been  correctly  given,  in  the  plaint  as  regards  jorisdict»on  to  be  Rs.  7,018-12-6i 
pies  in  each  of  them.  In  each  cas^  however,  the  plaint  was  filed  on  Rs.  10 
court-fee,  which  is  the  court-fee  required  where  declaratory  decree  without 
consequential  relief  is  prayed  for.  This  prayer  of  these  suits  clearly  shows  conse- 
quential relief  was  prayed  for,  inasmuch  as  the  plaintiff  has  prayed  for  a 
declaration  that  she  may  be  absolved  from  the  liability  of  certain  decree.  So 
although  the  wording  of  plaintiff's  prayer  is  clothed  in  the  form  which  apparently 
chows  it  has  been  made  to  obtain  a  declaratory  decree  only,  yet  it  is  evident 
from  the  plaintiff's  prayer  t^t  her  main  object  is  to  annul  the  effect  of  the 
wasilat  decree.  I  think  therefore  consequentiul  relief  of  the  value  of  the 
decree  has  been  prayed  for  in  each  of  these  suits,  and  as  such,  under  section  7, 
sab-section  (4),  clause  (0)  of  the  Court-fees  Act,  plaintiffs  ought  to  pay  court-fee  for 
plaint  according  to  the  amount  at  which  relief  is  sought  in  her  plaint. 
Plaintiff  therefore  must  pay'  the  deficit^,  court-fee  of  her  plaint  by  the  10th 
September  1900." 

On  the  loth  September  1900,  the  plaintiff's  pleader  not  having 
paid  the  deficit  court-fee,  the  learned  Subordinate  Judge  rejected 
the  plaints. 

Bafns  Basanta  Kumar  Bosej  Dr.  Ashutofh  JMooherjee  and  Bahu 
Surendra  Nath  Gupta  ioT  the   appellants  in  appeals  Nos.  1  and  2. 

Babu  Harendra  Nath  Mookerjee  B,nABabu  Charoo  Ckunder  Qho^e 
for  the  respondent  in  appeal  No.  1. 

Balu  Jogesh  Chander  koy^  Babu  Harendra  Kath  Mookerjee  and 
Balu  Charoo  Chunder  Qhose  for  the  respondents  in  appeal  No.  2. 

IEacuiav   C.J.    These  appeals  must  be  allowed. 
The  caee  appears  to  me  to  fall  within  Article  17  of  the  Second 
Schedule  to  the  Court-fees  Act  of  1870,  sub-seotion(iii),  and  not 
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under  section  7,  Bnb-section  (iv),  clause  (c).  The  safest  course  in 
these  cases  is  to  ascertain  what  the  plaintiff  actually  asks  for  by 
his  plaint,  and  not  to  speculate  upon  what  may  be  the  ulterior 
efPect  of  his  success.  It  may  very  well  be  that  as  the  result  of 
setting  aside  the  decree  in  question,  some  ulterior  benefit  may 
directly  or  indirectly  flow  to  the  plaintiif.  But  what  we  have 
to  look  at  is  what  he  asks  for  by  his  plaint.  It  is  dear  looking 
at  the  plaint  that  all  that  the  plaintiff  asks  for  is  a  declaratory 
decree,  and  he  does  not  ask  for  any  consequential  relief.  The  case 
of  Shrimant  Sagqfirao  Khanderav  Naik  Nimbalkar  y.  8mith{l) 
accords  with  this  view. 

The  appeals  must  therefore  be  allowed.  The  court-fee  paid 
was  sufficient,  and  the  plaintiff  must  be  allowed  to  go  on  with  the 
suits.    The  appellant  is  entitled  to  his  costs  in  these  appeals. 


ChexDT    J.    loonour. 


Appeah  allowed. 


s.  c.  G. 


(1)  (1895)  I.  L^  B.  20  Bov^  786. 
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LtmUaium—LimUaHon  Act  (XV  of  l^m)  w.  4,  5, 12  emd  Sch.  IT,  Art.  /70— 
"  Appeal  "^Leave  to  appeal  in  forti^  pauperit. 

The  word  "appeal"  in  i.  5  o£  the  Limitation  Act  (XV  of  1887)  does  not  include 
an  appUcation  for  leave  to  appeal  in  formd  pauperii. 

Lahshmi  v.  Anania  &hanbaffa(2)  and  FarhaH  v.  Shola{S)  referred  to. 

Appeal  by  the  defendants,  Sarat  Chunder  Dey  and  another. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintijBf, 
Brojeshwari  Dassi,  against  the  defendants  to  enforce  a  mortgage 
bond.    The  bond  was  executed  in  favour  of  the  plaintiff  by  the 

•  Appeal  from  Original  Decree  No.  109  of  1900,  against  the  decree  of 
Prasanna  Kumar  Ghose^^Subordinate  Judge  of  Kadia,  dated  July  20, 1899. 

(2)  (1379)  L  L.  E.  2  Mad.  230.  (3)  (1889)  I.  L.  R.  12  All.  79. 
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defen^ts  on  the  2l8t  Falgoon  1297  B.S.  (4th  March  1891) 
and  v^  duly  registered.  The  def  enoe  mainly  was  that  the  suit 
was  not  maintainable  by  the  plaintiff,  as  she  was  only  a  benamdar 
for  her  deoeased  husband,  and  that  the  fall  oonsideration  for  the 
bond  did  not  pass  to  them.  The  Court  of  first  instance  having 
overruled  the  said  objections  decreed  the  suit  on  the  20th  July 
1899. 

The  defendants  not  being  able  to  prefer  an  appeal  against  the 
said  decree  on  payment  of  proper  court-fees,  applied,  on  the  20th 
November  1899,  to  the  High  Court  for  leave  to  appeal  in  farmd 
pauperis.  This  application  was  heard  on  the  27th  November  1899, 
and  the  following  order  was  passed : — "Subject  to  the  enquiry  to 
be  made  by  the  Lower  Court  in  the  pauperism  of  the  appellants, 
the  petitioners  will  be  allowed  to  prosecute  the  appeal  as  paupers." 
The  enquiry  by  the  Lower  Court  having  been  made,  the  High 
Court,  on  the  2nd  April  1900,  made  the  following  order  in  the 
presence  of  the  vakils  of  both  the  appellants  and  the  respondent : 
^^By  an  order  of  this  Court,  dated  the  27th  November  last,  the 
applicants  were,  subject  to  the  results  of  an  enquiry  by  the  Lower 
Court  into  their  pauperism,  allowed  to  appeal  in  formd  pauperis. 
The  enquiry  has  since  been  made,  and  the  last  report  of  the  Court 
below  is  in  favour  of  the  applicants.  That  being  so,  we  allow  the 
petitioners  to  prosecute  this  appeal  in  formd  pauperis^  and  we 
direct  that  the  appeal  be  registered." 

On  the  appeal  coming  on  for  hearing, 

Lr.  Ashutosh  Mukhetjee  {Babu  8arat  Chandra  Khan  with  him), 
for  the  respondent,  took  a  preliminary  objection  to  the  hearing  of 
the  appeal  on  the  ground  that  the  application  for  leave  to  appeal 
in  formd  pauperis  was  not  made  in  time  under  Art.  170  of  the 
Second  Schedule  to  the  Limitation  Act,  and  that  ihidex^'arte  order 
made  allowing  the  appellants  to  appeal  in  formd  pauperis  could 
not  properly  have  been  made.  The  application  was  out  of  time, 
and  under  s.  4  of  the  Limitation  Act  it  should  have  been 
rejected.  The  Court  could  not  extend  the  time  :  see  the  cases 
of  Lakahmi  v.  Ananla  8hanbaga{l)  and  Parbati  v.  Bhola,2). 
S.  12  of  the  Act  expressly  mentions  an  application  for  leave 
to  appeal  as  a  pauper,  but  s.  5,  cl.  (2)   is  silent  as  to  such 

(1)  (1879)  I.  L.  B.  2  Mad.  230.  (2)  (1889)  I.  L.  B.  12  AIL  79. 
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S.  6  therefore  was  not  intended  to  apply  to  eaek  aa 


Babu  Oolap  Chunder  Sarcar  for  the  appellants.  The  order 
of  the  2nd  April  1900  was  made  in  the  presence  of  the  vakil  for 
the  respondent,  and  no  objection  was  then  taken  on  the  ground 
now  urged.  That  order  is  an  existing  one,  and  the  Court  should 
not  go  behind  that  order.  Besides,  the  word  **  appeal ''  in  s.  5, 
o].  (2)  of  the  Limitation  Act  should  be  taken  to  include  an  appli- 
cation for  leave  to  appeal  in  farmd  pauperi$f  and  the  Court  haa 
power  under  that  section  to  extend  the  time.  The  application 
was  not  made  \ii  time  out  of  a  bonA-fide  mistake,  and  the  Court 
having  admitted  the  appeal  should  not  now  re-open  the  question. 

KAO&majr  C. J.  A  preliminary  objection  has  been  taken  to 
the  hearing  of  this  appeal,  namely,  that  the  order  of  this  Court  of 
the  27th  November  1899,  which  was  made  ex^parttf  giving  the 
appellant  leave  to  appeal  in  formd  pauperii  was  out  of  time,  and, 
consequently,  that  order  could  not  properly  have  been  made.  The 
order  runs  in  these  terms : — ^^  Subject  to  the  enquiry  to  be  made 
by  the  Lower  Court  in  the  pauperism  of  the  appellant,  the 
petitioner  will  be  allowed  to  appeal  as  a  pauper ; "  that  is  dated 
the  27th  of  November  1899.  Ou  the  2nd  of  April  1900,  after  the 
present  respondent  had  been  present  at  the  enquiry  as  to  pauper- 
ism, an  order  was  made  in  his  presence,  allowing  the  petitioner  to 
prosecute  the  appeal  in  farmd  pauperis.  The  contention  of  the 
respondent  is  that  that  order  could  not  properly  have  been  made, 
having  regard  to  the  dates  of  the  proceedings.  The  decree  of  the 
Court  below  was  made  on  the  20th  of  July  1899,  and  was  signed  on 
the  22nd  July.  Under  Article  170  of  the  Second  Schedule  to  the 
Indian  Limitation  Act,  the  period  for  applying  for  leave  to  appeal 
as  a  pauper  is  thirty  days  from  the  date  of  the  decree  appealed 
against.  The  period  would,  therefore,  run  from  the  22nd  of  July 
and  would  expire  on  the  21st  of  August ;  but  under  section  12  of 
the  Limitation  Act,  the  applicant  was  entitled  to  certain  allow- 
ances of  time,  and  the  last  date  for  the  apfdication  for  leave  ^^^ 
appeal  in  formd  pauperii  became  the  29th  of  August.  The  appli- 
cation was  not  made  until  the  20th  of  November,  and,  as  I  have 
said,  the  ex-parte  order  was  made  on  the  2rth  of  November  1899. 
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It  id  dear  iliaty  when  the  application  was  made,  the  applicant 
was  out  of  time.  But  it  is  said  that  it  is  oi>en  to  the  Court  to 
extend  the  time  under  paragraph  2  of  section  5  of  the  Limitation 
Act.  I  do  not  think  that  is  so.  That  section  only  applies  to  an 
appeal  or  application  for  review  of  judgment,  either  of  whidi 
may  be  admitted  after  the  period  of  limitation  prescribed  therefor, 
when  the  appellant  or  applicant  satisfies  the  Oourt  that  he  had 
Buffident  cause  for  not  presenting  the  appeal  or  making  the 
application  within  such  period.  We  are  asked  to  hold  that  the 
expression  ^^ appeal''  includes  an  application  for  leave  to  appeal  in 
farm&  pauperis.  It  would  be  straining  the  language  of  the  section 
if  we  put  that  construction  upon  it.  In  section  12  an  application 
for  leave  to  appeal  as  a  pauper  is  expressly  included,  whilst  it  is 
excluded  from  section  5.  This  view  has  been  held  in  the  case  of 
Lakshmi  v.  Ananta  Shanbaga(l)  and  of  Par  bait  v.  Bhola{2),  In 
those  oases  no  special  application  was  made  to  discharge  the  order 
which  had  been  made  out  of  time. 

It  must  be  borne  in  mind  that  under  section  4  of  the  Limita- 
tion Act,  the  Court  is  bound  when  an  application  is  out  of  time 
to  dismiss  it,  even  although  the  point  may  not  be  raised  by  the 
other  side.  I  think,  however,  that  there  ought  to  have  been  a 
special  application  made  to  set  aside  the  orders  admitting  the  appli- 
cation; and  we  only  allow  the  preliminary  objection  upon  the 
undertaking  of  the  respondent  to  present  a  petition  before 
Wednesday  next,  the  10th  instant,  asking  for  the  discharge  of 
these  orders. 

I  do  not,  however,  wish  to  exclude  the  appellant  from  appeal- 
ing if  he  choose  to  proceed  in  the  ordinary  way,  and  not  as  a 
pauper,  though  he  is  much  out  of  time.  We  can,  however,  extend 
the  time  for  appealing ;  and  if  by  Wednesday  next  he  puts  in  the 
court-fee  on  the  memorandum  of  appeal,  we  will  hear  the  case 
on  the  merits. 
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(1)  (1B79)  I.  L.  B.  2  Mad.  280. 


(2)  (1889)  I.  L.  R.  12  Alt.  79. 
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1903  TJPENDEA  CHANDRA  MITTEB 

May  20.  ^' 

TARA.  PROSANNA  MUKERJEE.* 

Sevenue  SaU^Act  XI  of  1859,  9,  9^Act  I  of  1845-'Mortgagee^Pari'pro^ 
prietor^Morigage  lien^Tranrfer  of  Property  Act  (IV  of  1882)  #.  72— 
Cesset— Personal  decree^  Contract  Act  (IX  of  1872)  t,  JO^MUjoimder-- 
CfivU  Procedure  Code  (Act  XIV  of  1882)  e.  678. 

A  mortgagee  of  a  share  of  an  estate,  who  was  alfo  a  part-proprietor,  deposited 
in  the  Collectorate  revenue  and  cesses  payable  by  the  defaulting  mortgagor  to  save 
the  property  from  being  sold : — 

Seld,  that  on  general  principles  of  jostiee,  oqnify  and  good  oonsdence,  th« 
mortgagee  is  entitled  to  have  the  amonnt  paid  by  him  on  account  cf  revenue,  added 
to  the  amount  of  the  original  lien. 

Nugender  Chnndtr  Ohoee  v.  8reemutty  Xaminee  Doteee  (1)  relied  upon;  Xi»u 
JRam  Dai  v.  Mozajfer  Hotain  Shaha  (2)  distinguished. 

Hetd,  also,  that  the  mortgagee  is  entitled  to  a  personal  decree  against  the 
mortgagor  for  the  amount  paid  on  account  of  cesaes,  regard  being  had  to  s.  70  of 
the  Contract  Act  (IX  of  1872). 

Smith  v.  Dinonath  Mookerjee  (8)  referred  to. 

Affeal  by  the  defendant,  Upendra  Chandra  Mitter. 

The  plaintiff,  Tara  Prosanna  Mukerjee,  sued  the  defendant 
on  two  mortgage  bonds.  The  first  bond  was  dated  the  17th  April 
1894,  by  whioh  the  defendant  borrowed  from  the  plaintifE 
Bs.  7|000|  on  the  mortgage  of  his  share  in  zemindaries  lot  Palas^ 
pai  and  lot  Sarjpara  and  certain  other  properties.  The  second 
bond  was  dated  the  10th  February  1896,  by  which  the  defendant 
borrowed  a  further  sum  of  Bs.  5,600,  on  the  mortgage  of  the 
properties  covered  by  the  first  mortgage  and  some  other  properties. 
The  plaintiff  alleged  that,  besides  the  aforesaid  sums,  he  had  to 
pay  certain  registration  expenses  and  to  pay  into  the  Collectorate 
on  different  dates  several  amounts  on  account  of  the  revenue  and 

^  Appeal  Yrom  Original  Decree  No.  200  of  1899,  againt t  the  decree  of  Kedar 
Kath  Mosumdar,  Subordinate  Judge  of  Burdwan,  dated  Jan.  18, 1899. 

(1)  (1867)  11  Moo.  I.  A.  341;  (2)  (1887)  I.  L.  B.  UCalc  809. 

8  W.  R.  (P.  C.)  17. 

(3)  (1886)  I.  L.  R.  12  Calc.  218. 
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cesses  due  from  the  defendant  for  the  eBtates  mortgaged,  aggre-        1908 
gating  in  all  to  Es.  1,877-6,  these  payments  being  made  to  save    upwIma 
the  said  estates  from  being  sold;  and  he  submitted  that,  in  the    Chaitdsa 
ciroumstanoes,  he  was  entitled  to  add  these  sums  to  the  amount        "**** 
of  the  original  lien.    The  plaintiff  accordingly    prayed  for  a   p^^^ 
mortgage  decree  for  the  sum  of  Bs.  19,734-12-7^  gundas  on  the  Musbbju. 
usual  terms. 

The  points  urged  in  defence  were,  amongst  other  things,  that 
the  suit  was  not  maintainable  on  account  of  misjoinder  of  differ- 
ent causes  of  action;  that  the  plaintiff  was  guilty  of  bad  faith 
and  undue  influence  in  respect  of  the  alleged  loan  transactions ; 
that  the  whole  of  the  consideration  money  did  not  pass ;  and  that 
as  regards  the  alleged  payments  on  account  of  revenue  and  cesses, 
assuming  that  the  payments  were  made,  they  must  be  considered 
as  voluntary,  and  the  sums  paid  could  not  be  made  a  charge  on 
the  mortgaged  properties,  specially  as  the  plaintiff  himself  and 
the  Maharaja  of  Burdwan  were  ooHsharers  of  lot  Fakutpaij  which 
the  said  Maharaja  at  any  rate  would  haye  saved  from  sale. 

The  learned  Subordinate  Judge  overruled  the  objections  of 
the  defendant  and  decreed  the  suit  in  full. 

The  appeal  to  the  High  Court,  preferred  by  the  defendant, 
was  valued  at  Bs.  6,000  only. 

Babu  Maheiidra  Kumar  Mitra  (Babu  Surendra  Chandra  Bo$e 
with  him)  for  the  appellant.  My  points  are  (t)  the  suit  is  not 
tenable  owing  to  misjoinder  of  causes  of  action,  the  claim  on 
mortgage  being  joined  to  claims  of  different  descriptions ;  (tt)  that 
a  part  of  the  consideration  money  for  the  second  mortgage  bond 
was  not  paid ;  (m)  that  the  plaintiff  being  a  co-sharer  of  lot 
Palaspaiy  the  sums  paid  by  him  as  Oovemment  revenue  are  not 
recoverable  as  additions  to  the  mortgage  debt;  and(i9)  that  at  any 
rate  the  amount  paid  by  the  plaintiff  on  account  of  cesses  is  not 
recoverable  as  mortgage  debt,  as  the  liability  to  pay  cesses  is  a 
personal  liability. 

[It  being  pointed  out  that  the  second  point  was  not  taken 
in  the  grounds  of  appeal,  it  was  disallowed.] 

As  to  the  third  point,  as  a  co-sharer,  the  plaintiff  is  not  entitled 
to  the  benefit  of  the  last  clause  of  sec.  9  of  Act  XI  of  1869,  as 
that  section  excludes  co-sharers.     The  remedy  of  a  co-sharer  is 
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1908       to  apply  for  exemption  from  sale  under  s.  18   of  the  Aot:  see 

UpwrDBA.     J^soda  Dosaee  v.  Jtfatunginee  Do88ee(l).     Whatever  oonfliot  there 

Chandba    was,  was  set  at  rest  by  the  Full  Bench  case  of  Einu  Ram  Das  v. 

«.  Mozaffer    Eosain  8haha{2),    See    also  Seih   Chitw;   Mai  t.  Shih 

Pbobahha.    Lal{Z). 

MuKBROBB.  As  to  the  fourth  point,  see  Shekaat  Soaain  v.  Saai  Kar{^).  A 
mortgagee  cannot  be  affected  by  a  sale  under  the  Cess  Aot :  see 
sec.  99,  last  clause  of  Aot  IX  of  1880  (B.C.). 

Dr.  Rash  Behary  Ohoae  (Babu  Nalini  Ranfan  C hatter jee  with 
him),  for  the  respondent,  referred  to  the  remarks  of  Sir  John 
Edge  in  Seth  Chitor  Mai  v.  Shib  Za/(3),  at  pp.  280  and  287, 
and  submitted  that  as  that  was  a  case  of  a  co-owner  who  had  no 
interest  in  the  lands  in  suit,  the  remarks  were  obUer  dicta.  The 
dictum  of  the  Privy  Council  in  the  case  of  Nugender  Chunder 
Ohoae  v.  Sreemutty  Kaminee  Doaaee{b)  was  explained  in  the  Full 
Bench  case  of  Kinu  Ram  Daa  v.  Monaffer  Hoaain  8haha{2)  to 
be  limited  to  the  case  of  a  mortgagee,  so  that,  apart  from  the 
provisions  of  sec.  9  of  Act  XI  of  1859,  a  mortgagee  was  entitled 
to  a  lien  for  the  sum  advanced  by  him  for  payment  of  revenue, 
on  general  principles  of  justice,  equity  and  good  conscience. 
Beliance  was  also  placed  on  the  cases  of  Imdad  Hasan  Khan  v. 
Badri  Prasad  (6),  Perianna  Servaigaran  V.  Marudainayagam 
Pillai{7)y  and  Leslie  v.  li-enchiS). 

Babu  Mahendra  Kumar  Mitra^  in  reply,  submitted  that  in  the 
case  of  Imdad  Hasan  Khan  v.  Badri  Prasad{6)y  the  mortgagee 
W6W  in  possession  and  could  come  in  under  s.  72  of  the  Transfer 
of  Property  Act.  That  was  not  so  in  the  present  case.  The 
Madras  case  cited  was  also  of  a  mortgagee  in  possession.  If 
the  Legislature  had  thought  that  there  should  be  lieu  in  any 
other  case,  it  would  have  so  declared  in  express  terms:  see 
Transfer  of  Property  Act,  s.  72.  The  Privy  Council  case  of 
Engender  Chunder  Ohoae  v.  Sreemutty  Kaminee  Dossee{6)  was 
under  the  old  law, «.«.,  Act  I  of  1845,  which  contained  no  provi- 
sions for  CI  eating  alien  in  favour  of  a  mortg£kgee  for  Government 

(1)  (1869)  12  W.  R.  249.  (5)  (1867)  11  Moo*  I.  A.  241; 

(2)  (1887)  I*  L.  R.  14  Calc.  809*  8  W.  R.  (P.  C.)  17. 

(8)  (1892)  I.  L.  R.  14  All.  273.       (6)  (1898)  I.  L.  R.  20  All.  4D1. 
(4)  (1892)  I.  L.  R.  19  Calc,  783.     (7)  (1899)  I.  L.  R.  22  Mad,  832. 
(8)  (1883)  L.  R.  23  Ch.  D*  552. 
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revenue  paid.     Since  then  there  has  been  a  legislative  enactment,  1903 

i,e.y  Act  XI  of  1859,  which  should  be  treated  as  exhaustive.     The  Upbkdba 

case  of  Leslie  v.  French{l)  did  not  recognise  the  doctrine  of  sal-  ^^g^^ 
vage  lien  in  general. 


BAVBBJn  AVD  PAmozTXB  J  J.  In  this  appeal,  which  arises 
out  of  a  suit  brought  by  the  plaintiff-respondent  to  recover  a 
certain  sum  of  money  which  is  made  up  of  loan  advanced  upon 
mortgage  bonds,  registration  expenses  and  moneys  paid  on  account 
of  Government  revenue  and  road  and  public  works  cesses  due  in 
respect  of  the  mortgaged  property,  four  points  have  been  urged 
before  us  on  behalf  of  the  defendant-appellant — 

(0  That  the  suit  was  not  maintainable  by  reason  of  misjoinder 
of  causes  of  action ; 

(it)  That  the  payment  of  Rs.  500,  which  was  disputed,  had 
not  been  proved ; 

{in)  That  the  plaintiff  being  a  part-ptoprietor  of  the  estate,  a 
share  of  which  was  mortgaged  to  him,  was  not  entitled 
to  the  benefit  of  section  9  of  Act  XI  of  1859  ;  and 

(iv)  That  the  amount  paid  on  account  of  cesses  could  not 
be  added  to  the  mortgage  debt  and  recovered  by 
the  sale  of  the  mortgaged  property. 

As  to  the  first  point,  it  is  sufficient  to  say  that  the  amount  at 
which  the  appeal  is  valued  makes  it  incompetent  to  the  appellant 
to  raise  it. 

As  to  the  second  point,  it  not  being  raised  in  the  memorandum 
of  appeal,  we  did  not  think  it  fit  to  allow  it  to  be  urged,  having 
regard  to  the  dear  finding  on  the  point  by  the  Court  below. 

The  third  point  is  not  altogether  free  from  doubt. 

It  is  contended  by  the  learned  vakil  for  the  appellant  that  as 
section  9  of  Act  XI  of  1859  excludes  the  case  of  a  proprietor  of  a 
share  of  an  estate  in  arrear  when  providing  for  the  receipt  of 
money  as  a  deposit  in  the  early  part  of  the  section,  the  concluding 
portion  of  the  section  which  provides  for  a  mortgagee  making  a 
deposit  under  the  section  acquiring  a  lien  on  the  share  of  the 

(1)  (1883)  L.  R.  28  Ch.  D.  662. 
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estate  protected  must  be  held  to  be  inapplicable  to  the  case  of  a 
mortgagee  who  is  also  a  part-pro]metor ;  and  as  the  plaintiff  is 
admittedly  a  part-proprietor  of  the  estatOi  he  is  not  entitled  to  any 
lien  under  the  section.  We  are  of  opinion  that  this  contention  is 
so  far  correct  that  section  9  does  not  entitle  the  plaintiff  to  claim 
a  lien  on  the  mortgaged  property  for  sums  paid  by  him  onaooount 
of  Government  revenue.  But  it  has  been  argued  by  the  learned 
vakil  for  the  plaintiff-respondent  that  though  section  9  of  Act  XI 
of  1869  may  not  give  a  mortgagee,  who  is  also  a  part-proprietor, 
the  benefit  of  the  lien  spoken  of  in  the  concluding  part  of  the 
section,  it  does  not  disentitle  him  to  any  such  lien  if  on  general 
principles  of  justice,  equity  and  good  conscience  he  is  entitled  to  it. 
So  far,  we  think,  this  contention  on  behalf  of  the  respondent  is 
correct.  Section  9  of  Act  XI  of  1859  evidently  does  not  negative 
it  Is  the  mortgagee  who  is  also  a  part-proprietor  entitled,  accord- 
ing to  the  general  principles  of  jiistice,  equity  and  good  conscience, 
to  the  benefit  of  any  such  lien,  or  does  the  fact  of  his  being  a  part- 
proprietor  of  the  estate  disentitle  him  to  the  benefit  of  the  lien 
which  he  would  otherwise  have  been  entitled  to  as  a  mortgagee  P 
We  are  of  opinion  that  this  question  should  be  answered  in  favour 
of  the  plaintiff-respondent.  For  the  contention  of  the  plaintiff 
that  he  is  entitled  to  such  a  lien  finds  support  in  the  following 
dictum  of  their  Lordships  of  the  Privy  Council  in  the  case  of 
Nugender  Chunder  Ohose  f.  Sreemutty  Kaminee  Daaaee  (I),  where 
their  Lordships  say:— 

*^  Oonsidering  that  the  payment  of  the  revenue  by  the  mort- 
gagee will  prevent  the  talook  from  being  sold,  their  iKsdships 
would,  if  that  were  the  sde  question  for  their  oonsideration,  find 
it  difficult  to  come  to  any  other  conclusion  than  that  the  person  who 
had  such  an  interest  in  the  talook  as  entitiedhim  to  pay  the  revenue 
due  to  the  Government,  and  did  actually  pay  it,  was  thereby 
entitled  to  a  charge  on  the  talook  as  against  all  persons  interested 
therein  for  the  amount  of  the  money  so  paid." 

It  is  argued  for  the  appellant  that  this  dictum  of  their  Lord- 
ships, which  was  laid  down  in  a  case  decided  with  reference  to  Act 
I  of  1845,  which  was  the  sale  law  then  in  force,  must  be  taken  to 
be    modified    in    its  operation   by  reason    of    the  Legislature 

(1)  (1867)  11  Moo.  I.  A.  241 ;  8  W.  B.  (P.  C.)  17. 
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haying  sabseqoently  ohanged  the  law  and  made  an  express  1908 
provision  in  section  9  of  the  present  Sale  Law  Act,  XI  of  1859.  upskdba 
We  are  unable  to  accept  this  argument  as  correct.  If  section  9  Chandba 
of  Act  XI  of  1859  applies  to  the  case,  the  plaintiff  has  the  lien  he  «. 
claims  under  that  section.  If  it  does  not  apply  to  the  case,  it  can-  PeosAinrA 
not  be  said  that  the  Legialature  has  made  an  express  provision  for  ^^"«'"- 
the  case,  which  makes  the  general  principles  laid  down  in  the  dictum 
quoted  above  inapplicable  to  it.  The  only  way  in  which  the 
change  in  the  law  as  made  by  section  9  of  Act  XI  of  1859  could 
be  said  to  be  operative  in  restricting  or  qualifying  the  principle  laid 
down  in  the  dictum  of  the  Privy  Council  quoted  above  would  be 
by  saying  that  section  9  of  the  Sale  Law  by  excluding  the  case  of 
a  part-proprietor  from  itsc^eration  intends  to  deprive  a  mortgagee, 
who  is  also  a  part-proprietor,  of  the  lien  which  he  would  otherwise 
have  had.  But,  as  we  have  said  above,  this  effect  cannot  be  attrib- 
uted to  section  9.  That  being  so,  we  think  the  dictum  quoted 
above  is  an  authority  for  the  view  we  take.  It  has  been  said  that 
that  dictum  has  been  interpreted  by  a  Full  Bench  of  this  Court 
in  the  case  of  Kinu  Bam  Dm\.  Mozaffer  Hosain  8haha{l)  to  be  inap- 
plicable to  the  case  of  a  part-proprietor.  That,  no  doubt,  is  so ;  and 
if  the  lien  in  this  case  had  been  claimed  by  the  plaintiff  only  as  a 
part-proprietor  of  the  estate  protected,  the  decision  of  the  majority 
of  the  Full  Bench  in  the  case  of  Kinu  Bam  Das  v.  Mozaffer  Homin 
SAaha{l)  would  have  been  a  complete  answer  to  such  a  claim.  But 
as  it  is,  the  plaintiff  claims  the  lien  not  as  a  part-proprietor,  but  as  a 
mortgagee;  and  the  judgment  of  the  majority  of  the  learned  Judges 
in  the  case  of  Kinu  Bam  Das  v.  Mozaffer  Eosain  Shaha{i)  leaves 
the  case  of  a  mortgagee  claiming  a  lien  untouched.  That  being  so 
the  case  does  not  stand  in  the  way  of  the  plaintiff's  claim  succeeding. 
We  may  add  that  according  to  the  English  law  also,  the  case  of  a 
mortgagee  claiming  the  benefit  of  the  lien  for  payments  made  by 
him  to  protect  the  mortgaged  property  has  been  considered  to 
stand  upon  an  exceptional  footing:  see  the  case  of  Leslie  v. 
iyench{2).  And  the  view  we  take  is  in  accordance  with  that 
taken  by  the  Madras  High  Court  in  the  case  of  Ferianna  Seirat- 
garan  v.  Marudainayagam  FtUai{3)^ 

(1)  (1887)  I.  L.  B.  14  Calc.  809.  (2)  (ISSS)  L.  R.  28  Ch.  D.  552. 

Cd)  (1899)  I.  L.  R.  22  Mad.  382. 
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1008  It  Ib  argaed  that  the  Transfer  of  Property  Act,  section  72,  by 

Upbndba    declaring  that  a  mortgagee  in  possession  can  charge  the  mortgaged 

^MiTTM     property  for  payments  made  by  him  on  account  of  Goyemment 

V'         revenue  raises  an  implication  that  a  mortgagee  not  in  possession 

Pbosavha  has  no  such  right.   We  do  not  see  that  that  follows.    We  do  not 

MoKiRjiB.   ^jjjjj^  |.|jj^|.  i}^Q^Q  is  anything  in  the  Transfer  of  Property  Act  which 

militates  against  the  yiew  we  take.    For  the  foregoing  reapons  we 

are  of  opinion  that  the  contention  raised  upon  the  third  point  on 

behalf  of  the  appellant  must  fail. 

As  to  the  fourth  point,  no  doubt  the  plaintiff  is  not  entitled  to 
claim  any  lien  on  account  of  payments  made  for  road  and  public 
works  cesses.  Such  payments  were  made,  not  to  protect  any 
interest  of  the  plaintiff  which  might  otherwise  have  been  imperilled, 
a  sale  for  road  and  public  cesses  not  passing  more  than  the  right, 
title  and  interest  of  the  judgment-debtor.  But  though  that  is  so 
and  though  the  amounts  paid  on  account  of  cesses  must  therefore 
be  excluded  from  the  mortgage  decree,  the  plaintiff  is  entitled  to  a 
personal  decree  against  the  mortgagor  for  such  amounts,  regard 
being  had  to  the  provisions  of  section  70  of  the  Contract  Act.  The 
view  we  take  is  in  accordance  with  that  taken  by  this  Court  in  the 
case  of  Smith  v.  Dinonafh  Mookerjee{l). 

No  doubt  the  inclusion  of  this  claim  in  a  suit  upon  a  mortgage 
bond  does  involve  a  misjoinder  of  causes  of  action,  but,  as  we  have 
already  said,  it  is  not  open  to  the  appellant  to  raise  this  objection. 
It  is  a  defect  which  is  cured  by  section  578  of  the  Code  of  Civil 
Procedure,  and  the  Court  below  having  made  a  decree  for  the 
amount,  we  shall  allow  the  decree  to  stand  subject  to  the  modifiea- 
tioc  indicated  above,  namely,  that  the  decree  shall  be  a  personal 
one  and  not  form  any  part  of  the  mortgage  decree  granted  to  the 
plaintiff. 

The  result  then  is  that,  subject  to  the  modification  indicated 
above,  the  decree  of  the  Court  below  will  be  aflSrmed  and  thia 
appeal  dismissed  with  costs. 

Appeal  dtsmiMed. 

M.    N.    K« 

(1)  (1886)  I.  L.  R.  18  Cftlc.  218. 
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DINENDRA  NARAIN  ROT  i9os 

TITURAM  MUKERJEE.* 

Compensation— Apportionment  of  compensation  mone^ — Landlord  and  Tenant^ 
Land  Acquisition  Acts  (I  of  1894  and  XVIII  of  ISSSj—Ment  fixed  in 
perpetuity—Bengal  Tenancy  Act  f  VIII  of  1885)  s.  60,  suh-s,  (2), 

In  apportioning  compensation  money,  awarded  nnder  the  Land  AcquiBition 
Act,  between  the  landlord  and  the  tenure-holder,  the  Court  ought  to  proceed  on 
the  principle  of  ascertaining  what  the  yalne  of  the  interest  of  the  landlord  is 
on  the  one  hand,  and  that  of  the  tenant  on  the  other,  and  to  divide  the  sum  awarded 
between  them  in  accordance  with  these  values.  Where  the  rent  is  fixed  in  per* 
petuity  the  landlord  is  not  entitled  to  more  than  the  capitalized  value  of  his 
rent. 

Gordon  Stuart  and  Co,  v.  Maharajah  Mohatah  Chunder  Bahadoor(l), 
Baye  Kissory  Dassee  v.  Nilcant  Day(2),  Qodadhar  Doss  v.  Dhunput  Sinff{B), 
Dunne  v.  Nobo  Krishna  Mookerjee  (4),  Bajah  Khetter  Kristo  Mitter  v.  Kumar 
Dinendra  Narain  Boy{6),  and  Shcnna  Frosunno  Bose  Mozumdar  v.  Brahoda 
Sundari  Dasi(6)  considered. 

Appeal  by  claimant  No.  1,  Kumar  Dinendra  Narain  Roy. 

This  appeal  arose  out  of  a  land  acquisition  case  in  which  com- 
pensation to  the  amount  of  Rs.  20,057  odd  was  awarded  by 
Government  for  a  plot  of  land  acquired  in  the  suburbs  of 
Calcutta  for  the  purpose  of  constructing  a  public  street.  The  land 
acquired  consisted  of  three  holdings,  Nos.  119,  119A  and  119B, 
within  the  Government  estate,  Panohannagram. 

The  first  claimant,  Kumar  Dinendra  Narain  Roy,  was  the 
superior  tenant  under  Government.  The  second  claimant  was 
a  tenant  under  the  first,  and  claimed  to  possess  a  permanent, 
heritable  and  transferable  tenure  at  a  fixed  rental.  The  third 
claimant  held  under  a  lease  from  the  second  claimant ;  the  lease  was 

•  A  ppeal  from  Original  Decree  No.  809  of  1900,  against  the  decree  of  P".  E. 
Pargiter,  District  Judge  of  24-Perganas,  dated  Aug.  21,  1900. 

(1)  (1863)  1  Marsh.  490.  (4)  (18d9)  I.  L.  R.  17  Calc.  144. 

(2)  (1873)  20  W.  K.  370.  (5)  (1897)  3C.  W.  N.  202. 

(3)  (1881)  I.  L.  R.  7  Calc.  685.  (6)  (1900)  I.  L.  R.  28  Calc.  140, 


Digitized  by 


Google 


802  CALCUTTA  SERIES.  [VOL.  XXX. 

1908       given  to  one  Aprokash  Mookerjee  and  others,  and  they  conveyed 

DiNBiTDBA    ^^^  rights  to  the  BoUer  Mills  Co.,  who  built  a  large  flour 

N^AiK     Q^  QQ  i}^Q  aforesaid  holdings,  but  the  plot  of  land  acquired  had 

V.         not  been  built  upon.    The  land  acquired  was  partly    bu$it  and 

MmsjBi.  V^^J  tank,  and  was  occupied  by  some  temporary  tenants. 

The  first  claimant  denied  the  permanent  right  as  claimed 
by  the  second  claimant,  and  asserted  that  the  latter  was  only 
a  tenant-at-wilL 

The  Oourt  below  found  that  the  second  claimant  was  a  per- 
manent tenure-holder,  and  that  his  rent  was  fixed.  It  held  that 
the  value  of  the  landlord's  (claimant  No.  1)  interest  was  the 
capitalized  value  of  tie  quit-rent  which  he  received  in  respect  of  the 
land  acquired,  and  apportioned  the  compensation  money  accord- 
ing to  that  principle  amongst  the  claimants.  Against  this  deci- 
sion the  landlord,  Kumar  Dinendra  Narain  Boy,  appealed  to 
the  High  Court. 

The  Ofg.  Advoeafe-Oeneral  {Mr.  Z.  P.  Pugh),  (Dr.  Ashutosh 
Mookerjee^  Babu  Sari  Charan  Sarkhel  and  Babu  Berqf  Mohan 
Mazumdar  with  him)  for  the  appellant.  I  submit  that 
the  Judge  in  the  Court  below  has  proceeded  on  an  entirely 
erroneous  principle.  He  finds  on  the  facts  that  the  second  claim- 
ant has  a  permanent  interest,  and  that  the  rent  of  the  latter 
is  not  enhancible.  Assuming  that  the  findings  are  correct,  I  say 
that  it  is  not  correct  to  describe  the  landlord  as  a  mere  rent- 
receiver*  It  may  often  be  that  the  rent  of  a  tenure  is  not 
enhancible  ;  but  will  it  be  right  to  say  that  the  landlord  has  no 
right  whatsover,  in  the  case  of  compulsory  acquisition  of  lands 
forming  the  tenure,  save  and  except  to  receive  compensation 
calculated  at  so  many  years'  purdiase  of  the  rent  received  by 
him  P  The  true  principle  would  be  to  ascertain  the  value  of  the 
interest  of  each  holder  of  a  tenure  and  give  him  a  sum  equivalent 
to  the  purchase  money  of  such  interest:  see  the  cases  of  Sreenaih 
Mookerjee  v.  Maharajah  Mahaiap  Chand  Bahadoor{\)  and  Gordon 
Stuart  and  Co.  v.  Maharajah  Mohatab  Chunder  Bahadoor{2). 
Here  the  lands  are  in  the  suburbs  of  Calcutta,  where  the  value  is, 
of  course,  a  great  deal  higher  than  that  in  the  Moffasil.    The  case 

(1)  (1860)  16  S.  D.  A.  826.  (2)  (1868)  I  Marsh.  490. 
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of  Rajah  Khetter  Krkto  Milter  v.  Kumar  Dinendra  Narain  Roy{\)       1908 
does  not  stand  in    my  way,  for  I  am  quite  willing  to  aooept  j^^^^^j^ 
compensation  calculated  on  the*  principle  stated  therein.     Can  it     Nabaik 
be  said  that  the  learned  Jadge  has  assessed  compensation  payable         «. 
to  the  zemindar  on  the  principle  stated  in  that  case  P     I  submit  |^][^^|^. 
not     The  case  of  Raye  Kiasory  Dassee  v.  Nikant  I>ay{2)  has  not 
been  approyed  of  in  the  later  cases :  see  the  cases  of    Qodadhar 
jDa88  V.  Dhunput  8ing{3),  A.  M.  Dunne  v.  Nolo  Krishna  Mookerjee{4) 
and  Shama  Proaunno  Rose  Mozumdar  v.  Rrakoda  Sundari  Da$i{S). 

Dr.  Aahutoah  Mookerjee  (following  the  Advocate-Qeneral) 
contended  that  the  presumptions  under  section  50  of  the  Bengal 
Tenancy  Act  apply  only  to  the  proceedings  under  that  Act,  and 
not  to  proceedings  under  the  Land  Acquisition  Act,  or  any  other 
Act. 

Mr.  O'Kinealy  (Babu  Bara  Kumar  Mitter  with  him)  for  the 
tenant,  claimant  No.  2.  I  submit  on  the  findings  of  the  Court 
below,  which  haye  not  been  challenged  in  the  present  appeal,  no 
case  has  been  made  out  for  the  interference  of  this  Court.  The 
question  resolves  into  this  :  What  are  the  rights  of  the  zemindar  P' 
Has  he  any  right  beyond  that  of  a  receiver  of  rents  P  Beyond 
the  right  to  receive  a  particular  sum  of  money  as  rent,  what 
does  he  lose  by  reason  of  the  acquisition  of  his  land  P  Applying, 
therefore,  the  test  laid  down  in  the  case  of  Shama  Proaunno 
Rose  Mozumdar  v.  Rrakoda  Sundari  Da8i(5)y  we  can  easily  get  at 
the  money-valae  of  the  landlord's  interest.  The  case  of  Qodadhar 
Daas  V.  Dhunput  Sing{Z\  on  which  reliance  has  been  placed  by  the 
other  side,  is  distiuguishable  from  the  present  case.  There  the 
zemindar  was  not  a  party,  and  that  considerably  alters  the  aspect 
of  the  case.  Beyond  the  right  to  receive  a  certain  rent,  there  are 
no  special  cireumsiances  in  this  case,  such  as  the  chance  of  an 
enhancement  of  rent,  upon  which  any  money  value  can  be  put. 
The  zemindar  is,  therefore,  not  entitled  to  receive  anything  more 
than  what  the  Court  below  has  given  him. 

(1)  (1897)  8  C.  W.  N.  a02.  (8)  (1881)  I.  L.  R.  7  Calc.  686. 

(2)  (1878;  20  W.  E.  870.  (4)  (1889)  I.  L.  R.  17  Calc.  144. 

(6)  (1900)  L  L.  R.  28  Calc  148. 
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1908  Babu  UniakaK  Mookerjee  {Babu  Dehendta  Nath  Ohosey  Bahu  Satit 

DiNBNDBA    thunder  Qhose  and  \Babu  Charoo  Ghunder  Oho'^e  with  him)  for  the 
^^OY^      third  claimant,  supported  Mr.  O'Kinfaly's  arguments,     - 

TiTCBAK  The  Offg.  AdvaccUe-Gemral  m  reply. 

MUKBBJBE. 

MaoIiSah  C.  J.  The  question  which  arises  upon  this  appeal  is 
as  to  the  apportionment  of  the  oompemation  money  awarded  for  the 
acquisition  of  certain  lands  under  the  Land  Acquisition  Act  as 
between  the  zemindar  on  the  one  hand  and  the  respondents  to  this 
appeal  on  the  other,  who  claim  to  be  the  owners  of  a  permanent 
tenure,  heritable  and  transferable,  and  with  a  rental  fixed  in  perpe- 
tuity in  the  land  in  question.  The  question  debated  before  us  is  as 
to  the  principle  upon  "which  the  apportionment  ought  to  be  made. 

The  case  was  gone  into  very  fully  before  the  District  Judge 
of  the  24-Perganas  who,  in  an  extremely  careful  judgment,  has 
dealt  with  the  whole  matter  and  with  a  variety  of  questions  which 
have  not  been  raised  before  us  upon  appeal. 

Two  questions  only  have  been  argued  before  us  :  (1)  whether 
the  Court  below  was  right  as  to  the  principle  upon  which  it  appor- 
tioned the  compensation  money  between  the  zemindar  and  the 
tenure-holders,  and  (2)  whether  the  rental  can  be  properly  regarded 
as  fixed  in  perpetuity.  It  will  be  convenient  to  deal  with  the 
latter  point  first. 

I  am  in  accord  with  the  argument  of  the  appellant  that  sub- 
section (2)  of  section  50  of  the  Bengal  Tenancy  Act  does  not 
apply  to  the  present  case  :  it  only  applies  to  a  suit  or  proceeding 
under  that  particular  statute.  But  that  does  not  dispose  of  the 
matter.  In  my  opinion,  upon  the  evidence  .adduced  in  the  case 
for  the  present  respondents,  there  was  sufficient  ground  to  justify 
the  Court  in  presuming  that  the  rate  of  rent  had  not  been  changed 
from  the  time  of  the  permanent  settlement.  "Without  going  in 
detail  into  that  evidence,  which  is  summed  up  by  tbe  learned 
District  Judge  in  paragraph  35  of  his  judgment^  I  think,  having 
regard  to  the  documents  in  the  case  and  to  the  fact  that  the  same 
rental  which  is  mentioned  in  the  deed  of  1799  has  been  paid 
without  alteration  for  a  period  of  nearly  one  hundred  years,  the 
Co\urt  would  be  justified  in  drawing  the  inference  that  the  same 
rent  existed  at  the  date  of  the  permanent  settlement,  and  that  the 
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rate  of  rent  bad  not  sinoe  been  changed.  We  may  take  it  tben 
for  the  purpose  of  the  present  decision  that  the  rental  was  one 
fixed  in  perpetuity. 

I  now  oome  to  the  main  question  discussed  on  the  appeal. 
The  learned  Judge  has  held  that  the  zemindar  is  only  entitled  to 
such  a  capitalized  sum  as  represents  some  twenty  years'  purchase 
of  the  rent  which  he  was  receiving  under  the  lease, — a  very  small 
sum,  some  Bs.   3-8-1,  which  rent  so  capitalized, — the  number  of 
years'  purchase  has  not  been  contested, — gives  a  capital  sum  of 
Rs.  70-1-8.    Add  the  statutory  allowance  to  it,  and  we  get  a  total 
of  Bs.  80-9-11.    In  point  of  fact,  for  the  reasons  given  in  para- 
graph 52  of  the  judgment,  the  landlord  has  been  given  a  much 
larger  sum,  ns.,  Bs.  273-13-9.    But  he  is   not  satisfied :   he  con- 
tends that  he  is  entitled  to  more  than  the  mere  capitalized  value 
of  his  rent ;   that  he  is  entitled  to  something  for  the  chances  of 
the  lease  coming  to  an  end  or  being  forfeited.     This  contention 
has  not  been  disregarded  by  the  Court  below;  for  in  paragraph 
41  of  the  judgment,  it  deals  with  the  suggestion.     So  far  as  I 
understand,  no  evidence  was  adduced  to  show  what  would  be  the 
monetary  value  of  any  such  chance,   end  it  would,  I  think, 'be 
extremely  difficult  to  appreciate  it.     If  the  rent  were  enhancible* 
he  would  be  entitled  to  something  for  that  chance  of  enhance- 
ment ;  but  that  again  would  be  difficult  to  estimate  by  a  money 
value*    But  in  addition  to  all  this  the  landlord  claims  not  ouly 
the  capitalized  value  of  his  rent,  but,  after  the  tenure^  holder  has 
been  compensated  for  any  loss  he  may  have  sustained,  to  have  the 
balance  of  the  compensation  money  divided  equally  between  him- 
self and  his  tenant,  and  he  contends  that  the  proposition  is  support- 
ed by  ample  authority  of  this  Court.    I  will  deal  with  the  cases 
in  a  moment.    It  seems  to  me  all  important  with  a  view  to 
apportioning  the  compensation  money  between  the  zemindar  on 
the  one  hand  and  the  tenure-holder  on  the   other,  to  ascertain 
what  the  real  inteiest  of  each  party  is  in  the  property,  and  what 
is  the  interest  each  party  parts  with.    In  the  present  case,  if  the 
lease  be  permanent  and  at  a  fixed  rent,  as  we  must  take  it  to  be, 
what  are  the  respective  interests  of  the  zemindar  and  of    the 
tenure-holder  P    Subject  to  those  cbances  to  which  I  have  referred, 
and  which    are  scarcely  appreciable  by  a  money  payment,  the 
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interest  of  the  landlord  cannot  be  pnt  higher  than  the  fixed  rent 
he  reoeiyes ;  for  whiob,  as  he  loses  it,  he  is  entiiled  to  be  compen- 
sated at  so  many  years'  purchase.  The  real  beneficial  owner  in 
the  case  before  us  is  the  tenure-holder,  and  not  the  landlord  ; 
the  property  is  virtually  his,  subject  to  the  payment  of  the  small 
rent  I  have  mentioned. 

I  will  now  deal  with  the  various  authorities  Our  attention 
has  not  been  directed  to  any  case  dealing  with  thi^  subject  in 
the  other  High  Courts  in  India,  nor  am  I  personally  aware  of 
any  which  throws  any  light  on  the  matter. 

In  the  case  of  Gordon  Stuart  and  Co.  v.  Maharajah  Mohatab 
Chunder  Bahadoor{l) ,  it  was  held  that:  *^  where  lands  are  taken 
compulsorily,  the  principle  upon  which  the  amount  of  compensa- 
tion is  divisible  amongst  the  zeminder  and  the  holder  of  several 
subordinate  tenures  is  by  ascertaining  the  value  of  the  interest  of 
each  holder  of  a  tenure,  and  to  give  him  a  sum  equivalent  to  the 
purchase  money  of  such  interest."  There  is  nothing  in  that  deci- 
sion to  support  the  suggestion  that  the  compensation  money 
ought  to  be  divided  between  the  zemindar  and  the  tenant,  as  is 
thd  present  contention  of  the  appellants. 

The  next  case  is  that  oiRiye  Kissory  Dassee  v.  NikantDay  (2), 
where  it  was  held  that  ^' where  land  held  in  ptUni  is  taken 
by  Government  for  public  purposes,  the  proper  mode  of  settling  the 
rights  of  the  parties  interested  is  to  give  the  putnidar  an  abate- 
ment of  his  rent  in  proportion  to  the  quantity  of  the  land  which 
has  been  taken  from  him,  and  to  compensate  the  zemindar  for 
the  loss  of  rent  which  he  sustains.  Accordingly  the  compen- 
sation awarded  was  held  to  have  been  very  fairly  distributed, 
where  the  zemindar  received  a  little  more  than  sixteen  years'  pur- 
chase of  the  rent  abated  and  the  jminidar  received  the 
remainder."  I  see  no  suggestion  there  of  dividing  the  compensa- 
tion money  between  the  landlord  and  the  tenant.  Chief  Justice 
Couch  was  a  party  to  that  decision,  and  he  says : — 

^'The  compensation  ought  to  be  apportioned  between  the 
parties  according  to  the  value  of  the  interest  which  each  of  them 
parts  with.  The  zemindar  has  a  right  to  the  fixed  rent,  and  the 
loss  he  sustains  is  of  so  much  of  his  rent.    Any  other  .{>OBfiible 

(1)  (1868)  1  Manh.  490.  (2)  (1878)  20  W.  R.  870. 
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ii^pixy,  guoh  as  the  ohanoe  of  the  puinidar  throwing  up  the  land       1903 
and  its  being  diminished  in  value  by  what  has  been  taken  by  i^^^^^^^ 
Government  and  still  remaining,  as  it  did,  liable  to  pay  the  same    Nabaiit 
revenue  is,  we  think,  not  appreciable,  and  oannot  bd  taken  into        «. 
aocount.  If  thare  is  no  abatement  of  the  rent,  and  the  putnidar  ^l^^ 

continues  liaUe  to  pay  to  the  zemindar  the  same  rent  as  he  had  to       

pay  before,  there  would  be  nothing  for  which  the  semindar  ought  c.J.^^ 
to  receive  compensation*  He  would  be  in  the  same  position  as 
before,  except  with  reference,  as  we  have  said,  to  the  possibility  of 
a  loss  which  is  scarcely  appreciable*  But  the  proper  mode  of 
settling  the  rights  of  the  parties  is  to  give  to  thejEm^Ukfar  an 
abatement  of  his  rent  in  proportion  to  the  quantity  of  land  which 
has  been  taken  from  him.  It  is  not  fair  that  he  should  be  liable 
to  pay  the  same  rent  when  a  part  of  the  land  has  been  taken 
away.  The  decision  of  the  Judge  that  the  plaintiff  is  entitled  to 
an  abatement  of  the  rent  is  correct,  and  is  in  accordance  with  the 
principle  laid  down  in  the  case  of  Maharq/ah  of  Burdioan{l).  This 
being  so,  the  zemindar  ought  to  be  compensated  for  the  loss  of 
rent  which  he  sustains,  and  the  money  ought  to  bd  divided  between 
the.  parties  accordingly.  The puinidar^s  getting  an  abatement  of  his 
rent  is  to  be  taken  into  account  as  partly  the  way  in  which  he  is 
compensated  for  the  loss  of  the  land." 

The  next  case  is  one  which,  I  think,  has  created  the  difficulty — 
a  decision  of  Chief  Justice  Gkurth  and  Mr.  Justice  McDonell 
in  Oodadhar  Dobs  v.  Dhunpui  8ing{2).  That  case  is  treated  by  the 
appellant  as  an  authority  for  the  proposition  that  as  between 
the  zen^dar  and  the  jii^^it^r  the  former  is  entitled  to  as  much 
of  the  compensation  money  as  the  latter ;  and  the  head  note  of 
that  case  certainly  supports  that  view,  as  also  certain  observations 
of  the  learned  Chief  Justice,  which  tend  directly  in  the  same 
direction.  But  it  can  scarcely  be  regarded  as  an  authority  as  the 
zemindar  was  not  a  party  to  the  case,  and  the  contest  was  between 
the  puinidar  and  the  dar-puinidar.  It  cannot  be  put  higher  than 
an  obiter  dictum.  The  language  upon  which  so  much  reliance  is 
placed  is  at  page  689,  where  the  learned  Chief  Justice  says : — 

^' As  regards  the  zemindar,  it  is  a  mistake  to  suppose  that  his 
interest  in  the  land  i&  confined  entirely  to  the  rent  which  he 

(1)  (I860)  S.  D.  A.  328.  (2)  (1881)  I.  L.  E.  7  Calc.  686. 
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1908       receiveB  from  the  pixtnidar.    He  is  the  owner  of  it  under  the 

DikbTdba    Government ;  and  in  the  event  of  ihs  putni  coming  to  an  end  by 

NiBAiN      gale,  forfeiture  or  other ^e,  the  property  would  revert  to  the 

V.         zemindar,  ^ho  might  deal  with  it  as  he  pleased  in  its  improved 

MuKBBJiB.   state;  and  although  in  some  oases,  and  possibly  in  this,  the 

chances  of  the  putni  coming  to  an  end  may  be  more  or  less  remote, 

C.J.  there  is  no  doubt  that  in  all  cases  the  zemindar  is  entitled  to  some 
compensation  (small  though  it  be)  for  the  loss  of  his  rights.  At 
any  rate  he  would  generally  be  entitled  to  receive  at  least  as  much 
as  the  putnidar  to  whom^  in  this  instance,  the  whole  compensation 
has  been  awarded." 

It  is  upon*  the  latter  sentence  that  so  much  stress  is  laid  by 
the  present  appellant.  If  the  chances  to  which  the  learned  Judge 
refers  are  susceptible  of  a  money  appreciation,  they  ought  to  be 
taken  into  account,  but  in  the  present  case  no  evidence  was 
apparently  forthcoming  on  the  point. 

I  now  pass  on  to  the  case  of  A.  M,  Dunne  v.  Ifobo  Krishna 
Mukerjee{\).  There  the  question  is  not  discussed  in  the  judg- 
ment. The  Court  only  held  that  the  money  should  be  apportioned 
as  was  done  in  an  unreported  case  (appeal  from  Original  Decree 
No.  311  of  1886),  which  is  referred  to  in  the  note  at  page  147 
of  the  report,  which  again  seems  to  have  followed  another  case, 
where  the  decree  was  made  by  consent.  Neither  the  case  before 
Sir  Eichard  Garth  or  that  before  Sir  Comer  Petheram  can,  under 
the  circumstances,  be  regarded  as  conclusive  decision  on  the  point. 
The  next  case  was  that  of  Rajah  Khethro  Kristo  MiU$rY,  Kumar 
Dinendra  Narain  Roy  (2)  decided  in  May  1897,  where  the  Court 
said:  " It  occurred  to  me  during  the  course  of  the  argument, 
that  the  proper  course  would  have  been  to  ascertain,  finiy  what 
was  the  value  of  the  landlord's  interest,  and,  secondly ^  what  was 
the  value  of  the  tenant's  interest,  and  having  found  the  money 
value  of  these  two  interests,  to  apportion  and  divide  the  money 
accordingly.  But  I  understand  that  in  this  country  it  is  almost 
impossible  to  take  that  course  ;  it  is  almost  impossible  to  say 
what  is  the  value  of  the  interest,  that  is,  the  precise  money  value 
of  the  lessee's  interest  on  the  one  hand,  and  on  the  other  what  is 
the  precise  money  value  of  the  landlord's  interest.    That  being 

(1)  (1889)  I.  L.  R.  17  Calc.  144.  (2)  (1897)  8  C.  W.  N.  203. 
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60  the  Gourts  have  adopted  what  perhaps  I  may  call  a  rough-        1908 
and-ready  way  of  settling  the  matter/* — and  the  Court,   though   DiifBiroBA 
apparently  with  some  misgiving,   followed  the  case  of  Dunne  v.       ^^* 
Ifobo  Krinhna  Mukeiiee{\)j  that  whioh  I  have  just  oommeuted  upon.         «• 

The  matter  was  again  discussed  in  the  case  of  Sh^tna  Prosunm  Mukbbjbb. 
Bose  Mazumdir  v.  Brokoda  Sundari  Da$i{2)  aud  there  the  Court,  macleabt 
after  referring  to  the  case  I  have  last  cited,  said : —  ^'^' 

'*  The  principle  upon  which  the  compensation  money  in  cases 
of  this  class  ought  to  be  apportioned  as  between  the  landlord  and 
tenant  is  as  follows :— First,  the  Court  must  ascertain  the  amount 
of  rent  payable  to  the  landlord  and  capitalize  that  rent  at  so 
many  years'  purchase,  the  number  of  years'  purchase  depending 
upon  the  particular  circumstances  of  each  particular  case.  The 
landlord  is  at  the  outset  entitled  to  that  capitalized  value,  but 
I  think  he  is  entitled  to  something  more.  There  is,  or  in  many 
oases  may  be,  the  chance  of  an  enhancement  of  the  then  existing 
rent ;  he  is  entitled  in  my  opinion  to  have  the  value  of  this  chance 
of  enhancement  assessed,  and  to  have  a  money-value  put  upon  it 
and  to  td^  that  money- value  out  of  the  compensation  awarded. 
It  may  in  some,  perhaps  in  many,  cases  be  somewhat  di£Scult  to 
arrive  at  the  true  capitalized  value  to  the  landlord  of  this  chance 
of  enhancement,  but  it  will  be  for  the  landlord  who  sets  up  such 
a  daimto  make  it  out,  and  show  what  the  true  value  is.  I  do  not 
think  the  landlord  can  be  entitled  to  anything  more,  nor  have  I 
heard  it  suggested  that  he  can  be." 

In  the  present  case  we  regard  the  rent  as  fixed  in  perpetuity, 
and  no  question  of  the  chance  of  enhancement  arises.  The  case  (3) 
before  Chief  Justice  Couch  was  apparently  not  cited  in  the  ca8e(2; 
I  have  just  mentioned ;  but  it  seems  that  the  view  there  taken 
by  the  Court  is  in  conformity  with  that  held  by  that  learned 
Judge  in  the  case  I  have  quoted  from.  Upon  this  review  of  the 
authorities  I  do  not  think  that  the  appellant  has  substantiated 
that  as  between  the  zemindar  and  the  tenure-holder,  after  provid- 
ing for  the  capitalized  value  of  the  rent  due  to  the  xemindar, 
the  compensation  money  ought  to  be  divided  between  himself 
and  the  tenant.    I  cannot  see  upon  what  principle  such  a  result 

(1)  (1888)  I.  L.  B.  17  Calo.  14A.  (2)  (1900)  1.  L.  B.  88  CaIg.  146. 

(8)  (1878)  80  W.  B.  870. 
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1908  can  properly  be  arrived  at.  I  think  the  Court  ought  to  prooeed  aa 
DiFBirpiu  theprinoiple  of  ascertaining  what  is  the  value  of  the  interest  of 
the  zemindar  on  the  one  hand  with  whioh  he  has  parted,  and 
that  of  the  tenant  on  the  other,  and  to  apportion  the  oompensation 
money  between  them  in  accordance  with  those  values.  In  my 
opinion  the  decisicm  of  the  Court  below  upon  this  point  was  right, 
and  the  appeal  must  be  dismissed  with  costs — ^two  Bq>arate  sets, 
one  to  each  respondent. 

As  regards  the  suggestion  made  by  Mr.  O'Einealy  that  the  lower 
Court  was  wrong  in  making  no  order  as  to  costs,  I  do  not  think 
we  can  interfere,  as  that  has  not  been  made  the  subject  of  any 
cross-objection. 


Nabaik 
Hot 

V. 
TiTUSAX 

mukbbjbk. 

Maclian 
C.J. 


GazDT  J.    I  concur. 


Appeal  dismmed* 


s»  o.  G. 
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PEIA  NATH  DAS  p.  c.» 

isoa 


RAMTAEAN  CHATTERJEE.  ^S""*/"' 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal.] 

E€snmpiUm^M9nt,  suit  fcr^Co-tmmer  Wii  famed  as  party ^Zand  reswaed  hy 
Oovernmeni  and  resettled  wiih  heirs  of  former  proprietor^Aeseesment  with 
separate  reni  after  resumptuMt-Benffal  Ac*  riIIofl879,  s.  lOSmitfor  rent 
as  fixed  at  settlement, 

A  chnck  forming  part  o£  a  permanent  ganti  teavae,  of  which  a  pottah  waa 
granted  in  1867  by  the  lemindar  to  the  defendant  at  an  annnal  rent  of  R«.  2,800, 
wae  resmned  by  the  Government,  and  hi  1884  granted  on  a  temporaiy  setUement 
to  the  heirs  of  the  semindar,  who  was  then  dead,  the  rent  being  fixed  at  Rs.  860  a 
year.  One  of  the  heirs  sold  his  share  in  the  chnok  to  the  phdntiiT,  and  his  share  in 
the  sfanH  tenure  to  another  purchaser  ;  but  the  defendant  continued  to  pay  the 
whole  of  the  rent  under  the  pottah  of  1867  as  before.  That  pottah  contained  a 
clause  for  the  proportionate  abatement  if  any  part  of  the  land  was  resumed.  In 
a  suit  by  the  plaintiif  suing  idone  for  the  rent  of  the  chuck  at  the  rate  fixed  in 
the  settlement  of  1884,  the  defendant  denied  his  UMUty  or  any  engagement  to 
pay  rent  to  the  phuntilf.  The  High  Court  held  that  the  suit  was  not  maintainable 
on  the  ground  that  the  purchaser  of  the  share  of  the  ir«ii«  tenure  from  the  heir 
who  parted  with  it  had  not  been  joined  as  a  party : 

Seld,  that  the  resumption  by  Government  did  not  dUturb  the  possession  either 
of  the  wmindar-s  heirs  or  of  the  defendant,  and  the  rights  of  the  hitter  were  not 
abrogated  by  the  settlement  of  1884  so  long  as  the  semindar  or  his  heirs  were  in 
a  position  to  let  him  have  the  land.  The  chdm  of  the  defendant  for  freedom  from 
liability  to  the  plaintiff  in  no  way  conflicted  with  s.  10  of  Bengal  Act  VIII  of 
1879,  which  was  pUunly  intended  to  fix  for  the  future  the  liabUity  of  such 
under-tenants  as  might  enter  into  possession,  and  under  the  circumstances  did  not 
interfere  with  the  contractual  rights  of  the  subordinate  holder.  It  was  because 
the  liability  of  the  defendant  was  not  under  the  settlement,  but  for  a  lump  sum 
under  the  contract  of  1867,  that  aU  the  owners  of  the  Umd  for  which  the  lump  sum 
was  the  rent,  were  necessary  parties  in  any  action  for  the  rent  of  the  chuck  in  suit 
Had  the  settlement  created  a  UabiUty  against  the  defendant  to  pay  Rs.  850  a*  rent 
to  the  plaintiff,  the  hitter  would  not  have  iequi2»d  the  concuiwnce  of  the  owner  of 
another  and  different  chuck  to  enable  him  to  maintain  the  suit. 

Appeal  from  a  decree   (9th  February  1900)  of  the  High 

Court  at  Calcutta  reversing  a  decree     (Ist  February  1898)   of 

•Present:  LoBD  Datkt,  Lobd  Robbbtbok,  Sib  Ahdbbw  SCOBIB  akd  Sib 
Abthcb  Wilbow.  ^** 
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1908       the  Officiating    Distriot    Judge  of  JeBsorey    by  whioh  a  decree 
PBiiTNATK  (^®*^  September  1897)    of  the  Subordinate  Judge  of  Zhulna 
Das        diBmiflfiing  the  appellant^s  suit,  was  reversed  with  oosts. 

^^a'JJeb^k.       I'laintifE  No.  8,  Pria  Nath  Das,  appealed  to  His  Majesty  in 
Councdl. 

The  suit  was  brought  on  13th  April  1897  by  Pria  Nath  Das 
and  two  other  plaintiffs  against  the  respondent,  Bamtaran 
Ohatterjee,  as  principal  defendant,  and  one  Hemoda  Eant  Boy 
a?  pro  forma  defendant  to  recover  the  rent  of  a  property  known 
as  chuck  Ehatali,  and  the  only  question  in  this  appeal  was 
whether  the  appellant  was  entitled  under  the  oirouinstances  of  the 
case  to  sue  for  and  recover  his  proportion  of  the  rent. 

Baja  Baroda  Eant  Boy  was  the  proprietor  of  an  estate  (362) 
of  the  Jessore  CoUeotorate  (now  186  of  the  Ehulna  GoUectorate), 
and  on  27th  November  1867  he  executed  in  favour  of  the  defen- 
dant, Bamtaran  Ohatterjee,  a  ganti  lease  (an  hereditary  under- 
tenure  at  a  fixed  rent),  of  a  portion  of  his  estate  called  mouzah 
Pankhali,  which,  together  with  other  chucks,  included  ohuok 
Ehatali,  the  consideration  paid  for  it  by  Bamtaran  Ghatterjee 
being  a  bonus  of  Bs.  7,500  and  an  annual  rent  of  Bs.  2,300. 
At  the  time  of  the  creation  of  this  ^afi/i  tenure  it  was  in  contem- 
plation of  the  parties  that  there  was  a  possibility  of  a  portion  of 
the  lands  included  within  the  ganti  being  taken  out  of  the  estate 
by  reason  of  resumption  proceedings  by  Qovemment»  and  accord- 
ingly there  was  a  clause  in  the  lease  providing  for  abatement  of 
rent  should  that  contingency  occur.  That  clause  is  set  out  in 
their  Lordships'  judgment. 

In  1882  the  Government  resumed  some  of  the  land  included 
in  the  ganti  tenure,  the  result  being  that  a  portion  of  the  lands, 
including  chuck  Khatali,  was  with  other  land  formed  into  a  new 
estate,  which  was  numbered  989  and  assessed  with  a  rent  of 
Bs.  850.  At  the  time  of  such  resumption  Baja  Baroda  Eant  Boy 
being  dead,  his  sons  and  heirs,  Qyanoda  Eant  Boy,  Manoda  Eant 
Boy,  and  Hemoda  Eant  Boy,  the  pro  forma  defendant,  obtained 
from  the  Qovernment  a  temporary  settlement  of  the  new  estate 
at  the  above  rental  (Bs.  850).  The  settlement  was  made  in  1884 
for  20  years. 


Digitized  by 


Google 


TOL.  XXX.]  CALCUTTA  SEBIS8.  gX3 

Hemoda  Eant  Boy  sold  his  share  in  the  original  estate   (186)        iocs 
to  one  Kali  Prosanna  GboBe  in  1892,  and  he  also  sold  his  share  pbi^nIth 
in  the  new  estate  on  12th  Jannaiy  1896  to  Pria  Nath  Das,  who        ^^^ 
retained  possession  of    the   lands  in  his  original  ganti  tenure   Baxtabait 
which  (as  has  been  said)  fell  within  the  new  estate,  and  Gyanoda  ^^^'^*"»'">' 
Kant  Boy  and  Manoda  Kant  Boy,  the  two  sons  of  Baja  Baroda 
Kant  Boy,  who  had  retained  their  shares,  oontinaed  to  reoeive 
their  share  of  the  rent  in  respect  of  the  old   garUi  tenure  as  a 
whole  down  to  the  last  of  the  years  for  which  rent  was  daimed 
in  this  suit,  which  was  brought   by  Bani  Bhubanmohini,  the 
widow  of  Gyanoda  Kant  Boy,  Bani  Ptobhabati,  the  widow  of 
Manoda  Kant  Boy,  and  Pria  Nath  Das  to  recover  Bs.  4,600  as 
the  rent  of  Khatali  (estate  989)  for  the  years  1300  to  1303  B.S. 
(1893  to  1896)  at  the  rate  of  Bs.  850  a  year. 

When  the  setUement  was  made  by  the  Gh)Yemment  in  1884^ 
the  principal  defendant,  Bamtaran  Chatter]  ee,  as  gantidar  was 
served  by  the  Collector  of  Khulna,  by  whom  a  jammabundi  was 
made  of  chuck  Khatali,  with  the  usual  notices,  and  in  reply  to  the 
jammabundi  he  addressed  the  following  letter  to  the  Deputy 
Collector  of  the  Sunderbuns  dated  5th  April  1886,  to  which  the 
annexed  reply  of  11th  April  1886  was  sent : — 

«To  thbDiputtCollbotobot  SmrDiiBuvs. 

BOL, 

I  HAVB  the  honoiir  to  state  that  I  reonved  a  notice  from  your  Honourable  Court, 
dated  11th  of  May  1886,  mf orming  me  that  yon  haye  been  pleaied  to  make  eettle* 
ment  with  me  of  the  reenmed  portion  of  my  mokurrari  mownugi  gantidar  jamma 
abad  Khatalia  and  to  settle  the  rente  doe  from  me  on  that  aooonnt.  Bat  since  then 
I  have  not  paid  oif  any  portion  of  my  dues  to  the  Government;  and  as  it  is  not  fair 
for  me  to  withhold  payment  for  any  further  length  of  time*  I  take  the  liberty  to  ask 
yoQ  whether  I  shall  remit  the  rents  dne  from  me  of  the  years  1291  and  1^2  B.  S., 
at  Bs,  627-5-11  per  year,  direct  to  the  Collector  of  Kholna  through  the  semindar, 
Baja  Baroda  Kant  Bai  Bahadoor,  under  whom  I  held  the  jamma  as  a  mokurruri 
mowrussi  ganH,  as  1  find  the  Biga's  people  also  claiming  the  said  sum  from  me. 

I  hare  the  honour  to  be, 
66,  CoLUQv  Stbibt,  CAixmnA,  Sim, 

Tk§  6fk  AprU  1889.  Tour  most  obedient  serran^ 

Bavtabah  CKATTumu, 

'*MokitrrMr%  mowni§9%  ganHdar  of  okmek 
Khatalia  in  the  abad  FanHaii.** 
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1908  ^  OOPT  of   notice  be  sent  to  the  petitioner,  directing  him  to  pay  rent  to  the 

v*^v^  Raja  Bahadoor. 

Pbia  Nath 

Das  The  tlth  April  i886.  D.  N.  B. 

Raktabak  J.  N.  MOITBA." 

Chaitebjeb. 

The  pledntiffs  olaimed  rent  at  the  rate  sued  for  on  the  basis 
of  the  Government  jummabondi  and  the  letter  of  the  defendant 
dated  5th  April  1886. 

Bamtaran  Ghatterjee  filed  a  written  statement,  in  which  he 
denied  the  right  of  the  plaintiffs  to  maintain  the  snit,  and  stated 
that  he  did  not  hold  any  jami-jamma  at  a  rent  of  Bs.  850,  apper- 
taining to  ohuok  Ehitt&li,  snbordini^te  to  the  plaintiffs,  and  did 
not  bind  himself  by  any  engagement  to  pay  rent  regarding  such 
jami-jamma  either  to  the  plaintiffs  or  their  predecessors,  and  that 
he  was  not  bound  to  pay  rent  as  above  to  the  plaintiffs.  He 
also  asserted  that  the  suit  was  defective  by  reason  of  the  non- 
joinder of  Eali  Frosanna  Ghose  as  a  party,  and  stated  that  he  (the 
defendant)  had  obtained  a  ganti  lease  from  Baja  Baroda  Kant, 
which  in  lb84  had  been  resumed  and  resettled  by  the  Government, 
but  that  he  had,  notwithstanding  such  resumption  and  re-settle- 
ment, continued  to  pay  the  rent  for  the  land  to  the  sons  of  the 
Baja,  and  had  never  paid  any  separate  rent  for  chuck  Khatali, 
although  in  the  assessment  for  such  settlement  the  rent  of  KhataU 
was  stated  to  be  Bs.  850 ;  and  that  as  K&li  Frosanna  Ghose  had 
purchased  a  one-third  share  of  the  lands  comprised  in  his  ganii 
lease  other  than  diuck  Ehatali,  which  had  been  sold  to  Pria  Nath 
Das,  the  said  IVia  Nath  Das  was  not  entitled  to  sue  for  only  a 
portion  of  the  rent  of  the  land  held  under  the  said  lease. 

The  Subordinate  Judge  held  that  it  had  neither  been  alleged 
nor  proved  that  the  defendant  Bamtaran  Chatteijee  had  ever, 
in  fact,  paid  rent  for  chuck  Khatali,  as  forming  a  distinct  and 
separate  tenure ;  that  the  lady  plaintiffs  had  recovered  each  their 
one^third  share  of  the  rent  of  chuck  Khatali  together  with  the 
rent  of  the  rest  of  the  holding  under  the  lease  of  1867 ;  that  chu<^ 
Khatali  was  never  separated  from  the  ganti  lease,  being  un- 
affected by  the  resumption  and  re-settiement  proceedings ;  and 
that  Bamtaran  Ghatterjee  had  never  expressly  or  impliedly 
agreed    to  pay  rent   separately   for  chuck  Khatali,  his     letter 
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to  the  CoUeotor  of    6th    April  not   amounting  to    any    such       1908 


agreement. 

Phi  A  ^ATH 

The  Subordinate   Judge  therefore  dismissed  the   suit.    The        i>^8 

District  Judge  on  appeal  by  Pria  Nath  Das  held  that  the  suit  ram taban 
was  one  for  rent  as  fixed  by  the  settlement  proceedings  in  respect  ^«^^»^"** 
of  the  land  which  fell  within  the  new  estate  created  by  Goyem- 
ment  after  the  resumption  proceedings,  and  that  there  was  no 
question  of  the  amount  of  rent  being  other  than  that  which  was 
fixed  by  the  settlement  proceedings,  the  only  question  between  the 
parties  being  whether  Bamtaran  Chatterjee's  holding  in  the 
new  estate  was  a  new  holding  or  a  part  of  the  old  holding.  As 
to  this  he  held  that  it  was  a  new  holding  independent  of  the  old 
one,  and  therefore  the  defendant  was  liable  for  the  rent  of  the  lands 
in  the  new  estate  independently  of  the  rent  payable  in  respect 
of  the  old  gafUi  holding  which  he  could  seek  to  have  proportion- 
ately reduced.  As  the  lady  plaintiffs  hs^  admitted  receipt  of 
their  shares  of  the  rent,  he  dismissed  the  suit  so  far  as  they  were 
concerned,  but  gave  Pria  Nath  Das  a  decree  for  his  one-third 
share  of  the  rent  of  chuck  Ehatali. 

From  that  decision  Bamtaran  Chatterjee  appealed  to  the 
High  Court,  and  the  appeal  was  heard  by  a  Division  Bench  of  that 
Court  (Banbrjeb  and  Stbveks  JJ)»  The  material  part  of  their 
judgment  was  as  follows : — 

It  if  contended  on  the  def endanfi  behalf — 
Firtt,  that  regard  being  had  to  the  terms  of  the  lease  by  which  the  defend- 
ant's ffanH  tenure  was  created  and  to  the  events  that  have  followed 
as  found  by  the  Courts  below,  the  Lower  Appellate  Court  was  wrong 
in  holding  that  the  defendant  is  **  liable  for  the  rent  of  the  lands  in 
the  new  estate  independently  of  the  rent  payable  iu  respect  of  the 
original  sf€ntH  ";  and 
SeeondUf,  that  even  if  the  defendant  was  liable  for  the  rent  of  the  lands  in 
the  new  estate  independently  of  the  rent  payable  in  respeet  of  the 
original  $amii,  the  Lower  Appellate  Court  was  wrong  in  giving  the 
plaintiff  No.  8,  Pria  Nath  Das»  a  decree  for  his  one-third  share  of  the 
rent  of  these  lands  in  this  suit»  when  it  was  not  a  suit  for  apportionment 
or  adjustment  of  rent,  and  when  KaU  Proaanna  Ghose»  one  of  the  co- 
owners  of  the  old  estate  in  which  the  gtmti  tenure  is  partly  situated* 
has  not  been  made  a  parfy  to  it. 
If  the  second  contention  prevails,  it  would  be  unnecessary  and  undedrable  to 
express  any  opinion  on  the  first.    We  shall,  therefore,  consider  the  second  point 
before  dealing  with  the  first. 
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1908  ^o^  thif  it  how  the  facta  as  admitted  or  aa  found  by  the  liower  AppeDaia 

Court  stand.  The  defendant's  ganii  tenure  was  created  by  Raja  Baroda  Kant  Boy» 
proprietor  of  estate  No.  262  of  Jesaore  (now  No.  186  of  Khnlna)  in  1867,  in  respect 
of  <*ertain  lands  then  supposed  to  be  included  wholly  in  that  estate.  In  1882  Gorem- 
jfisnt  instituted  resumption  proceedings,  and  a  portion  of  the  lands  included 
witAm  the  sfanH  tenure  was  resumed  as  being  outside  estate  No.  186,  and  was, 
along  with  certain  other  lands,  formed  into  a  new  estate  No.  989,  and  Gyaaoda 
Kant  Roy,  Manoda  Kant  Roy,  and  Hemodal  Kant  Roy,  sons  and  heirs  of  Raja 
Baroda  Kant  Roy,  obtained  a  temporary  settlement  of  the  new  estate,  the  lands 
of  that  estate  included  in  the  sftmti  bang  assessed  at  Rs  850  odd.  Hemoda  Kant 
Roy  sold  his  share  in  the  old  estnte  to  Kali  Prosaana  Qhose  in  1299  (1892)  and 
his  share  in  the  new  estate  to  Pria  Nath  Das,  the  plaintiff  No.  8,  in  1802  (1896). 
But  Gyanoda  Kant  Roy  and  Manoda  Kant  Roy,  and  after  them  their  succeasors, 
the  plaintiffs  Nos.  1  and  2,  continued  to  receiTe  their  share  of  the  rent  from  the 
defendant  in  respect  of  the  old  yaa^'  as  a  whole,  down  to  the  last  of  the  three  years 
for  which  rent  is  clMmed  in  this  suit. 

In  this  state  of  facts,  and  in  the  absence  of  any  finding  or  allegation  that 
Hemoda  Kant  Roy,  the  vendor  of  the  plaintiff  Pria  Nath  Das  and  of  Kali 
Prosauna  Ghose  or  his  vendees,  ever  received  rent  separately  in  respect  of  Uie 
portions  of  the  ff^nH  lands  that  fell  within  the  old  and  the  new  estate,  it  is 
difficult  to  see  how  Pria  Nath  Das  can  in  this  suit  recover  any  portion  of  the 
rent,  especially  when  he  has  not  made  Kali  Prosanna  Ghose  a  party  to  it. 

No  finding  arrived  at  in  this  suit  as  to  the  rights  of  the  parties  and  as  to  tte 
mode  in  which  the  rent  should  be  apportioned  or  adjusted  can  be  binding  on 
Kali  Prosanna  Ghose.  And  if  that  is  so,  it  would  be  obviously  unfair  to  the 
defendant  to  pass  a  decree  for  rent  against  him  upon  the  basis  of  any  adjustment 
of  the  rent  which  it  may  be  open  to  Kali  Prosanna  Ghose  to  upset.  The  view  we 
take  is  in  accordance  with  that  taken  by  this  Court  in  Miudu  Saikitd  Doii  v. 
Feari  Mokun  Bo9€  (1).  The  second  contention  of  the  appellant  must,  therefore, 
prevail*  That  being  so,  it  is,  as  we  have  said,  unneoessary  and  undesirable  for  us  to 
express  any  opinion  with  reference  to  the  first  point  raised. 

The  High  Oourt,  therefore,  allowed  the  appeal  and  restored 
the  decree  of  the  Subordinate  Judge. 

On  this  appeal, 

JforeA  26.  ^«  Oruythnr  tar  the  appellant  contended  that  the  resump- 

tion and  settlement  proceedings  in  1884  had  the  effect  of 
bringing  to  an  end  Ramtaran  Chatterjee's  holding  in  the  old 
estate  so  far  as  Khatali  was  oonoemed,  and  of  creating  a  new 
holding  in  a  new  estate  for  which  he  was  bound  to  pay  the  rent 
assessed  on  it  in  the  settlement  proceedings,  Beference  was 
made  to  Bengal  Act  VIII  of   1879,   s.  7,  clause8'(6)  and  (c)  and 

(1)  (1891)  I.  L.  B.  20  Calc.  107. 
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B.  10*.    He  Buffered  no  loss  by  this,  for  under  the  pottah  of       1903 
1867  he  was  entitled  to  take  advantage  of  the  clause  providing  Pbia  Nath 
for  the  case  of  Eliatali  pasing  into  other  hands,  and  could  claim        ^^" 
an  abatement  of  rent  on  his  lands  in  the  old  estate.    Though  Ramtabav 

CUATTIBJII. 

chuck  Ehatali  was  in  one  sense  in  the  possession  of  the  same 
persons,  it  was  practically  and  legally  in  different  hands :  the 
change  of  possession  contemplated  by  the  clause  for  abatement 
had  occurred.  And  it  was  held  on  a  different  tenure  :  instead 
of  being  a  permanent  estate  as  the  old  one  was,  the  estate  was, 
since  the  resumption  by  Government,  held  on  a  settlement  for 
20  years  only.  The  District  Judge  was,  therefore,  correct  in  his 
decision  that  Bamtaran  Chatterjee's  holding  in  the  new  estate  was 
a  new  holding  quite  independent  of  the  old  ganti  tenure.  It  was 
also  contended  that  Bamtaran  Chatterjee  had  by  his  letter  of 

*  Bengal  Act  YIII  of  1879  (an  Act  to  limit  and  define  the  pow^ra  of 
Settlement  Officers). 

Section  7. — ^The  rent  recorded  ai  demandable  from  an  under-tenant  than  be 
determined  by  the  foUowing  mles  : — 

(a)  Whenever  the  Settlement  Officer  thall  find  any  peraon  holding  as  an 
nnder- tenant,  he  shall  first  ascertain  and  record  whether  the  tenure  so  held  is  binding 
as  against  the  Qovemment. 

(&)  If  the  Settlement  Officer  finds  the  tenure  to  be  so  binding,  the  rent 
recorded  as  demandable  from  such  under-tenant  shall  in  no  ease  be  higher  than 
an  amount  which  shall  be  10  per  cent,  below  the  aggregate  of  the  rents  recorded 
as  payable  to  him  from  the  subordinate  under-tenants  and  raiyats  whose  holdings 
fall  within  his  tenure. 

(c)  If  the  Settlement  Officer  shall  find  that  the  tenure  is  not  bin(Hng  as 
against  the  Qoyemment»  he  shall  first  determine  the  proportionate  amount  of  the 
demand  of  land  revenue  to  be  assessed  upon  the  lands  included  in  the  tenure  in 
accordance  with  any  orders  of  Oovemment  for  the  time  being  in  force  regulating 
the  demand  of  land  revenue,  and  shall  record  the  rent  payable  by  such  under-tenant 
at  such  a  sum  (not  being  less  than  such  proportionate  amount  of  land  revenue  or  more 
than  the  aggregate  of  the  rents  recorded  as  payable  to  him  from  the  subordinate 
under-tenants  and  raiyats  whose  holdings  fall  within  his  tenure)  as  may  seem  fkir 
and  equitable  with  reference  to  the  character  or  circumstances  of  the  tenure. 

JBeeium  iO.^Bveiy  under-tenant  and  raiyat  shall  be  liable  to  pay  the  rent 
recorded  as  demandable  from  him  under  this  Act  unless  it  shall  be  proyed  in 
any  suit  instituted  by  such  mider-tenant  or  raiyat  to  contest  his  liability  to  pay 
the  same  that  such  rent  has  not  been  assessed  in  accordance  with  the  provisiooa 
of  this  Act. 

But  nothing  in  clause  (c)  of  section  7  of  this  Act  or  in  this  section  shaU 
be  held  to  limit  the  discreticm  of  the  Court  in  determining  in  any  suit  under  this 
section  the  rent  of  an  under-tenant  of  the  class  described  in  the  wM  clause  (o). 
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1903        5th  April  1886    expressly   or   impliedly  agreed    to    pay   rent 

"^       separately  for  ohuok  Ehatali  at  the  rate  claimed  of  As.  850. 

Das         The  appellant  was,  therefore,  it  was  submitted,  entitled  in  this 

raktabak   suit  to  recover    his    proportionate   share  of    the  rent   dne    in 

Chattbbjbb.  respect  of  chuck  Khatali,  and  the  High  Court  was  in  error  in 

holding  that  he  could  not  do  so  as  Kali  Prpsanna  Gbhose  had  not 

been  made  a  party  to  it. 

C.  W,  Arathoon  for  the  respondent,  Bamtaran  Ohatterjee,  was 

nQt  called  upon. 

Cur.  adv.  vuU. 

The  judgment  of  their  Lordships  was  delivered  by 
May  6.  IiOBo  SoBBBTBov.    This  appeal  arises  out  of  a  suit  for 

rent  of  a  property  known  as  chuck  E[hatali.  The  proceedings 
have  an  appearance  of  complexity  which  does  not  belong  to  the 
facts. 

In  1867  Raja  Baroda  Eant  Boy,  from  whom  the  appdlant's 
title  is  derived,  executed  a  pottah,  creating,  in  favour  of  the 
respondent  Ohatterjee,  an  estate  of  permanent  ganti  tenure  in 
mouzah  PankhaH,  which  included  along  with  other  chucks  the 
ohuck  Khatali,  now  in  dispute. 

A  bonus  of  Bs.  7,600  was  paid  for  this  grant ;  and  the  annual 
rent  to  be  paid  for  the  whole  of  the  lands  was  Bs.  2,300.  It  was 
known  at  the  time  of  the  pottah  that  the  Government  had  a  right 
to  resume,  and  was  likely  to  resume,  some  part  of  the  lands,  and 
the  following  clause  is  part  of  the  pottah  : — 

"If  there  be  any  law  suit  with  Gbvemment  or  with  any  person  regarding  (torn) 
the  proprietary  right  of  any  other  part  of  the  hmd,  and  if  any  (torn)  atepe  are 
necetfary  to  be  taken,  then  tnch  ttepa  thaU  be  taken  by  me.  God  forbid,  if  I  loee 
the  said  toit  and  if  the  land  of  that  rait  go  to  the  poaaeieion  of  another  person 
(torn),  then  the  rent  of  the  laid  Und  at  the  rate  prerailing  in  the  mehal  for  the 
jami-jamma  thereof  shall  be  dedacted  from  the  aforesaid  jamma  of  R«.  9,800. 
Proper  (torn)  should  be  taken  by  me  whenever  any  dispute  shall  arise  regarding 
proprietary  right.  Except  the  above,  on  no  other  account  abatement  or  enhance- 
ment shall  be  made  regarding  the  aforesaid  mowrassi  mokurrari  jamma  of  Bs.  2,800, 
and  neither  I  nor  my  heirs  shall  be  competent  to  enhance  the  rent  of — hiyidred 
(torn,  indistinct)  and  neither  you  nor  your  heirs  shall  be  competent  (torn)  to  claim 
abatement  of  the  aforesaid  fixed  jamma  at  any  time." 

In  1882  the  Q-overnment  did  in  fact  resume,  inter  aUa^  the 
chuck  Khatali.     The  Government   did  not,  however,   take  khas 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA    SERIES.  819 

possession  of  Ehatali,  but  granted  it  in  temporaiy  settlement  to        1908 
the  heirs  of  Raja  Baroda  Kant  Roy,  he  being  now  dead.    The    pb^Tnatb 
period  of  settlement  was  20  years  from  1884—1904,  being   "  the        ^^^ 
jeax  fixed  for  the  expiry  of  settlements  in  the  iVesidency   Divi-   Ramtaban 
sion  ;"  and  the  rent  fixed  for  ohuck  Ehatali  was  Rs.  850. 

The  theory  of  the  plaint,  which  was  filed  on  13th  April  1897, 
is  that  the  efEeot  of  these  settlement  proceedings  was  that  the 
respondent  Chatterjee  became  liable  to  the  owner  of  Khatali  for 
the  rent  fixed  in  the  settlement.  Accordingly,  the  plaint  ignores 
entirely  the  pottah  of  1867,  and  rests  the  liability  of  Chatterjee 
on  the  settlement  alone;  and  the  present  appellant  maintains 
his  right  to  sue  alone  (he  being  purchaser  of  Ehatali  only), 
without  the  action  being  sued  by  the  owners  of  the  other  lands 
which  formed  parts  of  the  ganti  tenure  of  1867  and  for  which  the 
lump  annual  sum  of  Rs.  2,300  was  the  rent. 

(It  is  true  that  originally  there  was  a  plurality  of  plainti£Ps, 
the  two  widows,  who  are  now  formal  respondents  and  into 
whose  position  it  is  unnecessary  to  enter,  having  been  plaintiffs, 
but  Eali  Prosanna  Ghose,  who  is  now  owner  of  part  of  the  land 
granted  in  1867,  was  never  a  plaintiff.) 

To  the  plaint  thus  laid  the  respondent  Chatterjee  opposed,  as 
his  substantial  defence,  his  ganti  right  of  1867,  as  constituting 
his  title  to  the  chuck  E3iatali ;  and,  with  reference  to  the  demand 
for  Rs.  850,  he  said  in  his  written  statement  :— 

"  The  pretent  defendant  does  not  hold  any  jami- jamma  at  a  rent  Rs.  850-2-4, 
appertaining  to  chuck  Khatali,  snhordinate  to  the  plaintiffs,  and  he  (defendant) 
did  not  hind  himself  by  any  engagement  to  pay  rent  regarding  such  jami-jamma 
either  to  the  plaintiffs  or  to  their  predecessors,  and  he  (defendant)  is  not  bound  to 
pay  rent  as  above  to  the  plaintifEs.'* 

The  Subordinate  Judge  of  Ehulna,  b^ore  whom  the  action 
came,  dismissed  the  suit  with  costs  on  16th  September  1897. 
On  appeal  the  Court  of  the  District  Judge  of  Jessore  varied  the 
decree  of  the  Subordinate  Judge,  and  on  further  appeal  to  the 
High  Court,  that  Court  reversed  the  Lower  Appellate  Court  and 
restored  the  decree  of  the  first  Court. 

In  their  Lordships'  judgment  the  defence  of  the  respondent 
Chatterjee  was  well  founded.  The  settlement  proceedings  of  1884 
cannot  be  held  to  have  abrogated  the  rights  of  that  respondent 
under  the  pottah,  so  long  as  the  Raja  Baroda  Eant  Roy  and  his 
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1903        heirs  were  themselveB  in  a  position  to  let  him  haye  the  huids. 

"^       In  fact,  the  resumption  by  Goyemment    did  not  disturb  the 

Das        possession  either  of  the  Baja's  heirs  or  of  Chatterjee.  The  mere 

RAVTABAir   faot  of  resumption  cannot  be  held  to  haye  brought  to  an  end  the 

Chattibjbi.  rigj^tg  Qf  tiie  respondent  Chatterjee  under  the  pottah,  for  the  pottah 

itself  recognises  the  precarious  nature  of  the  grantor's  title,  and 

proyidee  against  the  loss  of  possession  should  that  be  the  result. 

The  appellant  founded  mainly  on  the  10th  section  of  the 
Bengal  Act  YIII  of  1879.  The  claim  of  the  respondent  Chat- 
terjee in  no  way  conflicts  with  the  operation  of  this  section  or 
with  the  rights  of  the  Goyemment  under  it.  The  section  is 
plainly  intended  to  fix  for  the  future  the  liability  of  such  under- 
tenants as  may  enter  into  possession. 

If  it  had  seemed  good  to  the  Goyemment  to  take  the  land 
into  their  own  khas  possession,  or  to  settle  it  on  strangers  to  the 
contract  with  the  respondent  Chatterjee,  then  the  recorded  rent 
would  haye  been  the  rate  of  payment  by  that  respondent.  But 
the  lands  haying  been  settled  on  the  heirs  of  the  Baja  who  granted 
the  pottah,  the  Act  does  not  interfere  with  the  contractual  rights 
of  the  subordinate  holder.  Now  the  period  of  the  settlement 
being  still  current,  the  ganti  right  still  subsists,  and  the  respon- 
dent is  only  liable  for  the  rent  payable  under  the  pottah. 

The  appellant  endeayoured  to  make  out  that  the  respondent 
Chatterjee  had  by  his  letter  of  11th  April  1886  (I)  made  himself 
liable  for  the  rent  of  Bs.  850 ;  but  their  Lordships  agree  with 
the  Courts  below  in  considering  that  document  to  be  wholly 
insufficient  to  lead  to  this  result. 

The  High  Court  haye  rested  their  judgment  on  the  somewhat 
narrow  ground  that  EaU  Prosanna  Ghose  not  being  a  party  to 
the  suit,  the  appellant  could  not  obtain  the  decree  sought.  It 
appears  to  their  Lordships  that  this  really  impUes  the  broader 
ground  upon  whidi  they  proceed.  If  the  theory  of  the  suit  were 
right,  and  the  settlement  of  1884  created  liability  against  the 
respondent  Chatterjee  for  Us.  850  of  rent  to  the  owner  of  the 
chuck  TniftfAli,  then  the  appellant  would  not  require  the  oon« 
ourrence  of  the  owner  of  another  and  difierent  chuck. 

(1)  TbB  letter  wme  dated  6th  April  mnd  the  reply  the  11th  April.    '.  y.  W* 
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It  is  beoauBe  ihe  liabilify  of  the  respondent  Chatterjee  is  not        1908 
under  the  settlement,  but  for  a  lump  stun  under  the  contract  of  PsiiTKATH 
1867,  that  all  in  right  of  the  lands,  for  which  the  lump  sum  is       ^^" 
the  rent,  are  necessary  parties  in  any  action  for  rent  for  chuck    Ramtabak 
ZhataU.  C.A««„.. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  dismissed.  The  appellant  must  pay  the  costs 
of  the  respondent  Chatterjee. 

Appeal  di$mi8Hed. 

Solicitors  for  the  appellant :   Wdtkim  and  Lempriere. 
Solicitors  for  the  respondent :  T.  L.  Wilson  8f  Co. 

J.  V.  w. 
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CRIMINAL  APPEAL. 


1908  BIBENDRA  LAL  BHADUEI 


AprU  27.  ^' 

EMPEROE.^ 

ChargeM,  misjoinder  of^Defective  okarffe— Appeal— Trial  Iff  jmy—Farffer^f-^ 
Uwng  as  sfenuine  forged  document— Chealing— Criminal  Procedwre  Code 
(Act  V of  1398),  s,  423^Fenal  Code  (Aet  XLV of  1860)  ss,  467,  -g,  468, 
-S-,   471  and  -w-^—^ndian  Megistration  Aei  (Act  1H  of  1877)  s.  82. 

It  was  alleged  by  the  proeecntioii  tbat  the  accused  had  forged  the  legistraHon 
endonement  and  stamp  on  the  back  of  a  kabala  by  which  he  had  sold  certain  lands 
to  D,  and  that  he  had  prodaced  before  a  Sub-Registrar  a  forged  mortgage-deed, 
whereby  he  purported  to  mortgage  to  2>  the  identical  lands  sold  under  the  kabala ;  it 
was  also  alleged  that  the  accused  had  produced  the  said  mortgage-deed  before  ihe 
Secretary  of  a  Loan  Office,  in  order  to  induce  that  office  to  grant  him  a  loan.  The 
accused  was  tried  in  one  trial  on  charges  under  ss.  467,  -^  and  468,  -^  (^  the 
Penal  Code  with  regard  to  the  alleged  f  oigeiy  of  the  kabala ;  under  s.  82  of  the 
Registration  Act,  and  ss,  467,  -^  and  s.  471  of  the  Penal  Code  with  regard  to  the 
mortgage-deed,  and  also  on  charges  under  ss.  471,  and  J"  of  the  Penal  Code  with 

oil 

reference  to  the  attempt  to  cheat  the  Loan  Office.    The  accused  was  oonyicted  under 
ss.  -^,  -g|.  and  s,  471  of  the  Penal  Code  :— 

Seld,  on  appeal, 

{%)  That  as  the  alleged  forgery  of  the  hahala  and  the  presentation  of  the  foiged 
mortgage-deed  to  the  Secretary  of  the  Loan  Office  could  not  be  said  to  be  parts  of 
the  same  transaction,  there  had  been  a  misjoinder  of  charges ; 

(n)  That  the  charge  to  the  jury  was  defective,  inasmuch  as  it  did  not  show 
what  the  facts  of  the  case  were,  what  the  evidence  adduced  was,  or  what  was  the 
case  for  the  accused; 

(ut)  That  inasmuch  as  the  evidence  on  the  record  showed  that  there  was  a  case 
which  ought  to  be  investigated  by  a  jury,  the  accused  should  be  retried. 

Appeal  by  Birendra  Lai  Bhaduri. 

In  this  case  the  appellant  agreed  to  sell  to  one  Drobomayi 
Debi,  the  mother  of  one  Peari  Mohan  Bai,  oertain  lands  at  Jessore, 
and  it  was  also  agreed  that  the  pnrohaser  should  grant  to  the 
yendor  a  futni  lease  of  the  said  lands.  In  pursuance  of  this 
agreement  on  the  28ih  January  1902   the  appellant   executed  a 

*  Criminal  Appeal  No.  180  of  190S,  against  the  order  of  J.  Phillimore,  District 
and  Sessions  Judge  of  Jessore,  dated  Dec.  20, 1902. 
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kabala  or  deed  of  sale,  and  oertain  Bums  of  money  were  paid  to 
him,  and  a  considerable  sum  was  paid  in  respect  of  a  charge 
which  existed  on  the  lands  in  fayour  of  the  Jessore  Loan  Office. 
The  kabala  was  made  over  to  Hemanta  Lai  Ghose,  a  servant  of  the 
vendor,  by  Prosanna  Ghunder  Bai,  the  manager  of  Feari  Mohan 
Bai,  for  registration ;  a  month  later  Hemanta  Lai  Ghose  brought 
back  the  kabala  which  bore  on  its  back  what  purported  to  be  a 
registration  stamp  and  an  endorsement  by  ike  Sub-Begistrar  of 
Godkhali  to  the  effect  that  it  had  been  registered  on  the  18th 
February  1902. 

On  the  1st  February  1902,  the  appellant  produced  before  the 
Sub-Begistrar  of  Godkhali  a  mortgage-deed  by  which  he  purported 
to  mortgage  to  the  said  Drobomayi  Debi  the  identical  property 
which  he  had  sold  to  her  under  the  kabala.  The  mortgage  was 
registered  on  the  18th  February,  and  an  endorsement  was  sub-^ 
sequei^tly  placed  on  it  to  the  effect  that  the  mortgage-money  was 
paid  off ;  this  endorsement  purported  to  be  signed  by  the  son  of 
the  mortgagee. 

On  the  3rd  April  the  appellant  applied  to  the  Jessore  Loan 
Office  for  a  loan,  and  on  the  4th  April  produced  before  the 
Secretary  of  that  office  the  said  mortgage-deed  in  order  to  show 
that  the  incumbrance  had  been  discharged,  and  to  induce  the  office 
to  grant  a  loan.  The  matter,  however,  was  not  carried  through, 
and  no  money  was  advanced. 

It  was  alleged  by  the  prosecution  that  the  kabala  had  never 
been  registered,  and  that  the  endorsement  on  it  was  a  forgery ;  it 
was  also  alleged  that  the  mortgage-deed  was  a  forgery,  and  that 
in  fact  no  mortgage  transaction  had  ever  taken  place. 

The  appellant  was  tried  before  the  Sessions  Judge  of  Jessore 
and  a  jury  in  one  trial,  on  charges  under  ss.  467,  -^  and  468,  -^ 
of  the  Penal  Code  with  regard  to  the  alleged  forgery  of  the  kabala ; 
under  s.  82  of  the  Begistration  Act,  and  s.  467,  ^  and  s.  471  of 
the  Code  with  regard  to  the  mortgage-deed  ;  and  under  ss.  471  and 
iil  of  the  Code  with  reference  to  the  attempt  to  cheat  the  Loan 

511 

Office. 

The  Sessions  Judge  charged  the  jury  as  follows  : — 

**  Seven  separate  charges  have  been  framed  against  the  accused  Birendra  Lai 
Bhaduri.    It  wiU  be  your  duty  to  bring  in  a  verdict  of  guilty  or  not  guilty  upon 


1908 


BiBBMDBA 

Bhadubi 
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Bhpbios. 
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1908         wch  of  these  charges  separately.    It  is  my  dul^  to  exphun  the  law  to  yon ;  it   is 
^  """"^         your  duty  to  decide  facts. 

BiBXVDBA 

Lal  Of  the  seven  chaiges,  two  relate  to  the  alleged  forgery  of  the  endorsement  of 

Bhadubi  registration  on  the  hack  of  the  hahala.  They  were  under  sections  467  alternately 
EXPEBOB.  ^th  g  und  ^  alternately  with  468  of  the  Penal  Code.  Three  charges  relate 
to  the  mortgage  bond.  They  were  under  section  82  of  the  Registration  Act,  467  . 
with  ^  and  471  of  the  Penal  Code.  The  other  two  charges  relate  to  an  attempt 
which  the  accused  is  said  to  have  made  in  April  to  borrow  money  from  the 
Jessore  Loan  Office ;  they  are  under  sections  471  and  ^  of  the  Penal  Code. 
The  charges  under  sections  467  and  468  have  been  added  to  aliemative  charges  of 
£  and  ^  because  there  is  no  direct  evidence  as  to  who  forged  the  documente. 

(Section  415  read  to  Jury).  That  is  the  definition  of  cheating.  If  you  find 
that  the  accused,  by  making  the  endorsement  of  t^gistration  on  the  iahala, 
intended  to  deceive  ProsanuH  Babu  into  tlunking  that  the  ktihala  had  been 
registered,  and  so  to  induce  Prosanna  Babu  not  to  get  thit  habala  registered  then 
his  intention  was  to  cheat,  provided  ho  acted  dishonestly  (sections  468  and  464  of 
the  Indiau  Penal  Code  read  to  jury).  To  constitute  forgery,  there  must  be  these 
elements — (1)  a  document  signed,  (2)  the  signatare  must  be  made  with  the  intention 
of  causing  it  to  be  believed  that  it  was  signed  or  executed  by  a  person  by  whom 
it  was  not  signed  or  executed,  and  (8)  the  signature  must  have  been  made  with 
intent  to  defraud.  Unless  there  has  been  dishonesty,  there  is  no  forgery.  (Sec- 
tions 28  and  24  of  the  Penal  Code  read  to  jury.)  As  regards  the  hahala ,  the 
Sub-Registrar  has  demed  that  he  made  the  endorsement.  He  has  produced 
the  stomps  and  seals  of  his  office.  Tou  should  notice  that  in  the  endorsement  of 
presentetion  for  registration  on  the  hahala,  the  words  "day  of  "  have  been  written 
in  the  impression  of  the  stomp  they  appear  printed. 

Then  the  article  of  the  Stamp  Act  Schedule  under  which  the  hahala  is  said, 
to  have  been  stamped  is  40  (h)  over  an  erased  15,  and  fyou  have  heard  the  argu- 
ments based  on  this.  If  the  endorsement  was  not  made  by  the  Sub-Registrar,  who 
made  it?  On  this  there  is  no  direct  evidence.  However  there  is  Prosanna  Babu'< 
evidence  that  the  accused  left  Peari  Mohan's  office  with  Hemante  Lai  Qhose,  when 
he  took  the  document  for  registration.  Is  it  possible,  if  that  was  the  case,  that  the 
endorsemeut  could  have  been  forced,  unless  the  accused  himself  had  made  the 
endorsement  or  have  conspired  with  Hemante  L&l  to  get  it  made;  who,  except  the 
accused,  had  any  motive  to  make  it  ?  If  you  find  that  the  accused  made  the 
endorsement,  you  will  have  to  consider  if  he  acted  dishonestly.  If  the  accosed 
had  executed  the  hahala  and  had  received  the  purchase-mooey*  And  if  Prosanna 
Babu  was  entitled  to  get  the  document  registered,  then  you  should  find  that  the 
accused's  intention  was  to  defraud,  if  his  intention  was  to  lead  Prosanna  Babu  to 
take  no  steps  to  get  the  document  registered.  For  registration  would  have 
extended  the  legal  righto  of  a  purchaser  by  enabling  him  to  sue  on  the  hahtUa, 

If  yon  find  (I)  that  the  hahala  was  not  registered  at  Qodkhali,  (2)  that  the  hahala 
Itts  been  executed  by  the  accused,  and  that  the  accused  had  received  the  purchase- 
money,  (8)  that  the  evidence  proves  beyond  all  reasonable  doubt  that  the  accused 
either  made  the  endorsement  of  registration  on  the  hahala  himself  or  engaged  in  » 
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conipiracy  with  Hemanta  Lai  Ohose  for  making  it,  and  (4)  that  the  accused's  in- 
tention  was  to  dishonestly  prevent  the  kahala  being  roistered  by  causing  Prosanna 
Babu  to  believe  that  the  habala  had  been  registered,  then  it  is  yoor  duty  to  bring 
in  a  verdict  of  gnilty  against  the  accnsed  under  alternative  charges  467  and  ^ 
of  the  Penal  Code. 

If  you  find  him  guilty  under  those  sections,  you  should  also  find  him  guilty 
under  sections  468  and  ^  in  the  alternative,  if  his  intention  was  to  cheat. 
If  you  do  not  find  all  those  four  facts  proved,  you  should  find  the  accused  not 
guilty  under  those  sections. 

As  regards  the  mortgage  bbnd,  you  have  the  evidence  of  Prosanna  Chunder 
Rai,  Ram  Chunder  Bose,  Surendra  Nath  HoKumdar,  and  Peari  Mohan  Roy.  Ram 
Chunder  and  Surendra  deny  having  witnessed  the  signature  of  the  document. 
If  you  find  that  (1)  the  accused  executed  the  Jeahalm  on  28th  January  and 
received  the  purchase-money ;  (2)  that  he  did  not  execute  the  mortgage-bond  on 
1st  Februaty  in  the  presence  of  witnesses ;  (3)  but  that  it  was  made  subsequently 
without  any  negotiations  with  Drobomayi ;  (4)  that  it  was  made  with  the 
intention  of  causing  it  to  be  believed  that  the  accused  had  not  sold  the  property 
to  Drobomayi,  and  with  the  intention  of  defrauding  her  of  the  property  that 
she  had  purchased,  then  you  should  find  ^at  the  mortgage-bond  has  been  forged. 
If  you  find  the  document  to  be  a  foiiged  one,  you  should  find  the  accused  guilty 
under  sections  467  and  ^  of  the  Penal  Code,  in  the  alternative.  If  you  find 
it  proved  beyond  all  reasonable  doubt  that  the  accused  either  made  the  forged 
document  himself  or  entered  into  a  conspiracy  with  Henumta  Lai  Qhose  for 
making  it,  you  should  find  him  guilty  under  section  471  of  the  Penal  Code,  if 
you  find  that  he  presented  it  for  registration,  kijowing  that  it  was  a  forged 
document  with  intent  to  cause  wrongful  loss  to  Drobomayi.  As  regard  s.  82  of 
the  Registration  Act  (read  to- jury),  the  Sub- Re^iatrar  says  the  accused  told  him 
that  he  had  executed  the  document.  ' 

'Executed'  is  defined  thus  as  completed— execution  of  deeds  is  the  signing, 
sealing,  and  delivering  of  them  in  presence  of  witnesses  (Ameer  All's  Evidence 
Act,  page  509).  If  the  accused  did  before  the  Sub-Registrar  state  that  he  had 
executed  the  document,  you  are  to  consider  whether  he  thereby  made  a  false 
statement  intentionally;  if  so,  you  should  find  the  accused  guilty  under  section  82 
of  the  R^istration  Act, 

As  regards  what  took  place  at  the  Jessore  Loan  Office  (illustration  to  section 
415  of  the  Indian  Penal  Code  read  to  jury),  you  should  find  accused  guilty  of 
attempting  to  cheat,  if  you  find  that  he  tried  to  raise  money  from  the  Jessore 
Loan  office  in  April  by  mortgaging  a  property  which  had  been  previously  sold  by 
him  without  disclosing  the  fact  of  the  sale.  If  he  fraudulently  also  showed  to 
the  Secretary  the  mortgage-bond  on  that  date,  if  the  mortgage-bond  was  a  forged 
one,  and  he  knew  it  to  be  so,  he  is  aleo  guilty  of  a  second  ofPence  punishable  under 
section  471  of  the  Penal  Code. 

If  you  find  the  evidence  cle«rly  establishes  the  guilt  of  the  accused,  you 
should  find  him  guilty  ;  but  if  you  have  any  doubts  about  the  accused's  guilt,  you 
will  find  him  not  guilty. 

67 
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Ai  reg^atds  hii  written  statement  (jnry  la^f  they  remember  it,  and  do  not  wish 
it  read  throngfa  again),  if  the  case  is  a  f  iJse  one  got  up  on  account  of  a  dispute 
ikbont  commission  payable  to  Peari  iif ohan's  amla,  how  is  it  that  one  of  the  ami* 
of  Peari  Mohan  has  been  accused  ?  flow  is  it  that  Bnrendra^  who  says  he  has  b— n 
dismissed  from  Peari  Mohan's  office,  comes  forward  to  support  a  false  esse  g^t  up 
by  Peari  Mohan's  amlaP  " 

The  jury  aoquitted  the  appellant  of  the  charges  relating  to  the 
forgery  of  the  kabala^  but  convicted  him  under  s.  —-  of  the  Penal 
Code  of  forging  the  mortgage-bond, .  and  also  under  B.^of 
attempting  to  cheat  the  Loan  Office,  and  under  s.  471  of  dishonestly 
using  the  mortgage-bond  as  genuine  before  the  Sub-Begistrar 
and  the  Secretary  of  the  Loan  Office  with  the  knowledge  that  it 
was  forged,  but  they  acquitted  him  of  the  charge  under  s.  82  of 
the  Begistration  Act. 

Mr.  Jackson  {Babu  Dasarathi  Sanyal  and  Bahu  Qohinda 
Chandra  Roy  with  him)  for  the  appellant.  The  charge  to  the 
jury  is  no  charge  at  all ;  it  is  impossible  to  gather  from  it  what 
the  case  is  about.  The  Judge  nowhere  points  out  any  evidCTtoe 
which  relates  to  any  fact.  There  is  an  utter  want  of  direction 
and  there  is  also  misdirection.  The  jury  have  found  the  appel- 
lant guilty  of  dishonestly  using  the  mortgage-bond  before  the 
Sub-Begistrar  and  at  the  same  time  have  found  him  not  g^i^ilty 
of  the  charge  under  s.  82  of  the  Begistration  Act  of  mining  a 
false  statement  to  the  Sub-Begistrar  when  he  presented  the  bond 
for  registration.  The  two  findings  are  utterly  inconsistent  and 
shows  that  the  jury  did  not  understand  the  case.  If  the  appellant 
used  the  bond  dishonestly  before  the  Sub-Begistrar,  he  must  have 
made  a  false  statement.  There  is  also  a  misjoinder  of  charges. 
The  offences  charged  are  complete  and  do  not  relate  to  one 
-  another,  nor  can  it  be  said  that  they  form  one  transaction.  On 
the  Ist  February  the  appellant  is  alleged  to  have  conspired  to 
forge  the  mortgage-bond,  and  to  have  fraudulently  used  it  as 
genuine  before  the  Sub-Begistrar  on  the  18th  February.  On  the 
27th  February  the  appellant  is  alleged  to  have  forged  an  endorse- 
ment on  a  difEerent  document,  the  kabala.  Then  he  is  alleged  to 
have  made  a  false  statement  to  the  Sub-Begistrar  on  the  18tb 
February  ;  and  lastly  to  have  attempted  on  the  3rd  April  to  cheat 
the  Jessore  Loan  Company.    The    transaction    with  the  Loan 
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Company  was  with  a  different  set  of  people,  and  in  no  way  related 
to  any  of  the  previoiiB  transactions.  In  trials  by  jury  if  there  is 
misdirection,  the  High  Court  may  go  into  the  facts  to  ascertain 
whether  in  its  opinion  there  should  be  a  retrial,  and  if  it  so  finds, 
it  must  send  the  case  back  for  retrial  by  jury  and  cannot  try 
the  case  itself:  Quem-Empreas  v.  Chatradhari  Ooala{l)f  Alt 
Fakir  v.  Queen'Empre88{2)y  Biru  Mandal  v.  Queen'Empre88{S), 
Elahee  Buk8h(4),  Wafadar  Khan  v.  Queen^Empre88{5). 

The  Deputy  Legal  Eememhrancer  {Mr.  Douglaa  White)  for 
the  Crown.  The  learned  Judge  has  not  laid  the  facts  of  the  case 
before  the  jury  at  all.  I  am  not  prepared  to  say  that  there 
is  no  misdirection.  With  regard  to  misjoinder,  the  forging  of  the 
endorsement  on  the  kabala  and  the  forging  of  the  mortgage 
bond  formed  part  of  the  same  transaction,  the  object  being  to 
deny  the  genuineness  of  the  kabala  and  cheat  Drobomayi  Debi, 
then  the  forging  of  the  mortgage-bond  and  its  presentation 
to  the  Loan  OflSce  would  also  be  one  trans«iction,  the  question  for 
your  Lordships  to  decide  is  whether  these  offences  are  so  related 
to  one  another  in  point  of  purpose  as  to  constitute  one 
continuous  action;  if  your  Lordships  so  decide,  then  these 
oflfences  would  be  taken  as  to  form  parts  of  the  same  transaction  : 
Emperor  v.  SherufalU  AlUbhoy{Q).  The  question  remains  as 
to  whether  your  Lordships  will  order  a  new  trial.  There  is 
a  great  deal  of  evidence  which  the  other  side  has  not  been  able 
to  dispose  of  and  which  ought  to  go  to  a  jury.  Tour  Lordships 
have  power  to  go  into  the  facts  in  order  to  ascertain  whether 
there  is  evidence  which  ought  to  be  placed  before  a  jury : 
Jamiruddi  Masalli  v.  Emperar(7),  Wafadar  Khan  v.  Qaeen^ 
Empre88{5)y  and  the  decision  of  the  Privy  Council  in  Subrah^ 
mania  Ay  yar  v.  King -Emperor  (8). 

Mr.  Jack8on  in  reply.  In  an  appeal  from  a  jury  trial  your  Lord- 
ships have  no  power  to  try  the  case,  as  that  would  be  usurping  the 
powers  of  the  jury.    Your  Lordships  are  only  empowered  to  go 

(1)  (1897)  2  C.  W.  N.  49.  (5)  (1894)  I.  L.  «.  21  Calc.  955. 

(2)  (1897)  I.  L.  R.  25  Calc.  280.  (6)  (1902)  I.  L.  R.  27  Bom.  185. 
(8)  (1897)  I.  L.  R.  26  Calc.  561.  (7)  (1902)  I.  L.  R.  29  Calc.  782; 
(4)  (1866)  5  W.  R.  Cr.  80.  (8)  (1901)  I.  L.  R.  25  Mad.  61. 
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into  the  facts  for  the  purpose  of  asoertainiiig  whether  there  should 
be  a  new  trial,  that  is  to  say  whether  there  is  sufficient  evidence 
to  show  that  the  accused  is  guilty,  and  that  he  ought  to  be 
retried.    JElahee  Buk8h(l)j  Jamiruddi  Masalli  v.  Emperor{2). 

Habxvotov  jjn>  Bsbtt,  J  J.  In  this  case  Birendra  lial 
Bhaduri  was  tried  before  the  learned  Sessions  Judge  of  Jessore, 
and  a  jury  on  7  charges.  Two  of  the  charges  were  framed 
under  sections  467,  ^%i  and  468,  f^f  and  relate  to  the  alleged  for- 
gery of  a  certain  kabafa.  Three  of  the  charges  rehite  to  a 
registered  mortgage  bond,  and  are  framed,  one  under  section  82 
of  the  Registration  Act,  one  under  467,  f^J  of  the  Indian  Penal 
Code,  one  under  471  of  the  Indian  Penal  Code.  The  re- 
maining two  charges  relate  to  an  alleged  attempt  to  cheat 
the  Jessore  Loan  Office,  and  are  framed  under  section  471  and 
^\\  of  the  Indian  Penal  Code.  The  jury  acquitted  the  appel- 
lant of  the  charges  relating  to  the  forgery  of  the  halaluj  but 
convicted  him  under  section  \^  of  forging  the  mortgage-bond, 
and  also  under  i;\\  of  attempting  to  cheat  the  loan  office, 
and  under  section  471  for  dishonestly  using  the  mortgage-bond 
as  genuine  before  the  Sub-Registrar  and  the  Secretary  of  the 
Loan  Office  with  the  knowledge  that  it  was  forged.  But  neyer- 
theless,  they  acquitted  him  of  the  charge  under  section  82  of 
the  Registration  Act.  On  behalf  of  the  appellant  it  is  argued 
that  {%)  the  trial  as  held  was  bad  for  misjoinder  of  charges,  (it) 
that  the  summing  up  was  defective. 

Inasmuch  as  we  think  that  the  latter  contention  is  well 
founded,  as  we  are  of  opinion  that  after  hearing  counsel 
on  both  sides,  and  after  perusing  the  record  that  the  case  is  one 
which  ought  to  be  retried,  we  shall  not  deal  with  the  facts,  except 
in  so  far  as  it  is  necessary  so  to  do  for  the  purpose  of  dealing  with 
the  question  of  misjoinder. 

The  allegation  made  by  the  prosecution  is  that  an  agreement 
was  made  between  the  appellant  Birendra  on  one  hand  and 
Drobomayi  Bebi  on  the  other  for  the  sale  by  the  former  to  the 
latter  of  certain  property,  and  that  it  was  a  term  of  agreement 
that  the  purchaser  should  grant  to  the  vendor  a  putni  lease  of  the 

(1)  (1866)  5.  W.  R.  Cr.  80.  (2)  (1932)  I.  L.  R.  29  Calc  782. 
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lands  oomprised  in  the  agreement   for  sale.     It  is  stated  that  on        1903 
28th  January  1902  the   appellant  executed  a  kabala    in  pursu-   uimntdba 
ance  of  this  agreement,  and  that  certain  sums  of  money  were       Lal 
paid  to  him,  and  a  considerable  sum  was  paid    in  respect  of  a         «. 
charge  which  existed  on  the  property  in  favour  of    the  Jessore   E"^»^<>^ 
Loan  Office.    The    kabala    was  taken  away  by   Hemanta   Lal 
Ghose,  a  servant  of  the  vendors,  for  registration;  it  was  brought 
back  about  a  month  later  by  the  same  man,  and  it  then  bore  on 
its  back  what  purported  to  be  a  registration  stamp,  and  an  endorse- 
ment to  the  effect  that  it  was  registered  on  18th  February. 

It  is  alleged  that  this  endorsement  is  a  forgery,  and  that  the 
kahala  has  never  been  in  fact  registered.  It  is  in  reference  to 
this  forgery  that  the  first  two  charges  were  framed. 

It  is  next  alleged  that  on  Ist  February  the  appellant  produced 
before  the  Sub-Registrar  of  Godkhali  a  mortgage-deed  by  which 
he  purported  to  mortgage  to  Drobomayi  Debi  (the  purchaser 
under  the  kabala)  the  identical  land  which  had  been  sold  under 
the  kabala  for  the  same  sum  for  which  the  Itmd  had  been  sold 
under  the  kabala.  This  mortgage  was  actually  registered  on  the 
18th  February,  and  at  some  period  subsequent  to  the  18th 
February  an  endorsement  wm  placed  on  it  to  the  effect  that  the 
mortgage  money  was  paid  oflf,  and  this  purported  to  be  signed 
by  Peari  Lal,  the  son  of  the  mortgagee. 

It  is  alleged  that  this  bond  is  a  forgery,  and  that  in  fact  no 
mortgage  transaction  ever  took  place.  In  respect  to  this  transac- 
tion three  charges  have  been  framed,  one  under  the  Registration 
Act  and  the  others  under  ss.  467,  m  and  471,  -f  J^ ;  on  the  3rd 
April  it  is  said  that  the  appellant  applied  to  the  Jessore  Loan  Office 
for  a  loan,  and  on  the  4th  April  produced  before  the  Secretary  of 
that  office  the  mortgage-deed  in  question  in  order  to  show  that  the 
incumbrance  was  discharged,  and  to  induce  the  office  to  grant 
a  loan.  For  some  reason  or  other  the  business  did  not  go  through, 
and  the  money  was  not  advanced.  It  was  in  respect  of  his  dealings 
VTith  the  mortgage-deed  that  the  last  two  charges  were  framed. 

In  our  opinion  the  objection  that  there  has  been  a  misjoinder 
must  hold  good.  We  cannot  see  how  it  can  be  said  that  the  alleged 
forgery  of    the    kabala    and    the    presentation   of  the    forged 
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mortgage-bond  to  the  Secretary  of  the  Loan  0£Bce  can  be  stated 
to  be  parts  of  the  same  transaction. 

On  the  facts  stated  for  the  prosecution  it  was  open,  we  think, 
to  the  Crown  to  contend  that  the  forgery  of  the  endorsement 
on  the  kabdla  and  the  forging  of  the  mortgage-deed  formed  part 
of  one  transaction  of  which  the  object  was  to  enable  the  appellant 
to  deny  the  genuineness  of  the  kabala^  with  a  good  chance  of 
success,  ehould  that  question  come  into  controversy  in  a  law 
Court  in  any  suit  against  him  for  his  rent  under  the  putniy  or  it 
might  be  contended  that  the  forging  of  the  mortgage-deed  and 
the  presentation  of  the  forged  deed  to  the  Loan  Office  was  one 
transanction  in  which  the  object  was  to  cheat  the  Loan  Office. 
But  these  transactions  are  distinct,  and  we  do  not  think  charges 
relating  to  the  two  difEerent  transactions  can  be  lawfully  joined 
in  one  trial. 

The  whole  of  the  evidence  has  been  placed  before  us  and 
various  reasons  have  been  urged  on  which  it  is  argued  that  we 
ought  to  accept  the  case  set  up  by  the  defence.  The  charge  to 
the  jury  does  not  shew  what  the  facts  were,  what  the  evidence 
adduced  was,  or  what  the  case  of  the  defendant  was.  The  case 
was  not  put  to  the  jury  as  required  by  law  or  in  such  a  way  as 
to  enable  them  to  exercise  their  functions  as  jury  men. 

We  have  abstained  from  discussing  the  evidence,  and  we  must 
not  be  understood  to  express  any  opinion  on  the  facts  of  the  case. 
On  the  ground  that  there  has  been  a  misjoinder  of  charges,  and 
that  the  charge  to  the  jury  is  defective,  we  set  aside  the  conviction 
and  sentence  ;  but  inasmuch  as  we  are  of  opinion  that  on  the 
evidence  as  it  appears  on  the  record  there  is  a  case  which  ought 
to  be  investigated  by  a  jury,  we  direct  that  the  appellant  be 
retried  according  to  law. 
D.  s. 
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MAONAGHTEN  190S 

V.  -  ^Prtl  1,  2; 

June  11. 

EAMESHWAR  SINGH/ 

Lease — Renewal  of  lease — Offer  hy  lessor  to  renew  lease  wUAout  stating 
terms,  effect  of— Arbitration — Award — ValuaHon — CfivU  Procedure  Code 
(Act  XrVof  1882),  #.  626. 

In  an  agreement  to  leaae  there  was  a  proviso  to  the  following  effect : — "  At  the 
expiration  of  the  period  of  the  lease,  in  the  event  of  a  new  lease  not  being  given,  the 
said  lessor  shall  be  at  liberty  to  resume  direct  possession  of  the  land  demised,  and 
to  take  over  all  the  buildings  then  standing  thereon  at  a  valuation  arrived  at  by 
three  arbitrators" : — 

ffeld,  that  the  mer^  ofFer  on  the  part  of  the  lessor  to  grant  a  new  lease  without 
any  terms  being  mentioned  could  not  cerate  as  the  giving  of  such  lease  within  the 
meaning  of  the  document. 

JECeld,  further,  that  if  there  was  no  matter  in  difference  between  the  parties 
which  could  1)6  referred  to  arbitration,  the  valuation  made  by  three  persons  appointed 
by  the  plaintiff  was  not  an  award  within  the  meaning  of  s.  525  of  the  Civil 
Procedure  Code,  and  it  could  not  therefore  be  filed  in  Court. 

Collins  V.  Collins(l),  Leeds  v.  Surrotrs(2)  referred  to;  In  re  Carms-WiUon 
and  Oreene(fi),  Chooney  Money  Dassee  v.  Bam  Kinkur  I>ntt{4i)  followed. 

Appeal  by  E.  H.  Maonaghten,  the  plaintiff. 

A  certain  plot  of  land  had  been  leased  to  the  plaintiff  bj  thid 
predecessor  in  interest  of  the  defendant,  Maharaja  Bameshwar 
Singh  of  Darbhanga,  for  fifteen  years  from  the  Ist  November 
1884  to  the  31st  October  1899.  The  lease  provided  that  the 
plaintiff  might  erect  buildings  on  the  land,  and  that  in  the  event 
of  a  fresh  lease  not  being  granted  at  the  expiration  of  the  term,  the 
lessor  would  be  at  liberty  to  resume  direct  possession  of  the  land 
demised,  and  to  take  over  all  the  buildings  then  existing  thereon, 
at  a  valuation  arrived  at  by  three  arbitrators,  one  of  whom  was 

*  Appeal  from  Original  Decree  No.  443  of  1900  against  the  decree  of  Harm 
Gobind  Mookerjee,  Subordinate  Judge  of  Mosaffarpur,  dated  June  25, 1900. 

(1)  (1868)  26  Beav.  806.  (3)  (1886)  L.  B,  18  Q.  B.  D.  7. 

(2)  (1810)  12  East.  1.  (4)  (1900)  I.  L.  B.  28  Cale.  IW. 
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1903       to  be  appointed  by  the  lessor,   another  by    the  lessee,  and  the 

Mackaohtbn  *^^  ^^7  *^®  *^^  ^^  appointed.    By  a  further  proviso  in  the 

«•         lease  it  was  stipulated  that  in  the  event  of  either  party   neglect- 

SxiTGH.      ing  to  appoint  an  arbitrator,  the  other  party  would  be  eompetenti 

after  giving  a  month's    notice  in  writing,  to  appoint  all  three 

arbi&ators,  and  the  decision  of  such   arbitrators  would  be  final 

against  all  the  parties. 

The  plaintifl  alleged  that  there  was  no  renewal  of  the  lease, 
and  that  by  a  letter  dated  the  27th  March  1899,  he  opened 
a  correspondence  with  the  defendant  for  the  purpose  of  taking 
the  necessary  steps  for  valuing  the  houses  and  buildings  on  the 
land,  but  received  no  ready  response.  The  plaintifE  continued 
the  correspondence  with  the  defendant,  but  the  defendant  avoided, 
as  far  as  possible,  the  nature  and  substance  of  the  correspondence. 

On  the  27th  November  1899,  the  plaintifE  gave  the  defendant 
notice  as  required  under  the  terms  of  the  lease,  and  upon  the 
defendant  still  neglecting  to  appoint  a  duly  authorised  arbitrator, 
the  plaintiff,  on  the  4th  January  1900,  appointed  as  arbitrators 
L.  M.  T.  Deveria,  H.  W.  Williams  and  E.  P.  Watson.  The 
arbitrators  then  gave  notice  to  the  defendant  on  the  4th  January 
1900,  and  made  their  award  on  the  11th  January  1900. 

The  plaintifE  then  applied  before  the  Subordinate  Judge  o  f 
Mozaffarpur  to  have  the  award  filed  in  Court. 

On  the  25th  June  1900  the  Subordinate  Judge  delivered  his 
judgment,  holding  that  the  defendant  was,  under  the  terras  of  the 
lease,  not  bound  to  make  any  offer  of  renewal,  and  the  provisions 
with  reference  to  the  assessment  of  the  value  of  the  buildings 
and  the  payment  of  the  same  by  him,  were  not  to  come  into 
effect,  if  he  failed  to  do  so ;  that  the  value  of  the  buildings  was  to 
be  assessed  in  the  way  mentioned  in  the  lease,  and  the  defendant 
waste  take  them  over  on  payment  of  such  value,  only  in  the  event 
of  his  not  granting  a  fresh  lease  on  fair  and  reasonable  terms. 
But  no  such  refusal  on  the  part  of  the  defendant  was  proved  ; 
that  the  reference  to  arbitration  was  not  in  accordance  with  the 
terms  of  the  lease  and  was  premature,  and  he  therefore  refused  to 
file  the  alleged  award  and  dismissed  the  application. 

Dr.  Ashutosh  Mukerjee  {Babu  Monniatha  Nath  Hitter  and 
Bahu  Provaa  Charan  Hitter  with  him)  for  the  appellant.     By  a 
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proviso  in  the  leass  it  was  stipulated  that  if  the  respondent  did  not       ^oos 
renew  the  lease  the  appellant  could  take  over  possession  of  the  land       ^-^^^ 
together  with  the  buildings  on  it,  having  them  valued  by  three         v, 
arbitrators.    No  renewal  was  made,   and  the  appellant  then  took  ^^^qZ^^ 
over  possession  and  appointed  three  arbitrators  to  value  the  build- 
ings.     An   award  was  made  by  them^  and  an   application  was 
jH'esented  to  the  Oourt  to  have  the  award  filed.     The  Subordinate 
Judge  refused  to  file  the  award,  on  the  ground  that  the  reference  to 
arbitration  was  not  in  accordance  with  the  terms  of  the  lease  and 
was  premature.      There  is  nothing  to  show  what  were  the  terms  of 
the  lease.    My  contention  is  that  as  there  was  no  renewal  of  the 
lease,  it  was  open  to  the  appellant  to  appoint  arbitrators,  and  I 
submit  the  application  to  file  the  award  ought  never  to  have  been 
refused. 

The  Adwrate- General  (Mr.  J.  T.  Woodrqffe),  Dr.  Bash  Behary^ 
Ohose  and  Babu  Bam  Charan  MUter  for  the  respondent.  Other 
questions  are  involved  in  this  case  than  those  .  stated  by  the  other 
side.  This  is  not  a  matter  that  comes  within  s.  525  of  th^ 
Civil  Procedure  Code,  but  is  merely  a  matter  of  valuation  of  certain 
buildings.  It  is  not  an  arbitration  matter  at  all :  see  Bussell  on 
Awards,  (8th  Edition)  pages  37  and  159.  These  persons  proceeded 
on  nothing  else  bat  the  valuation,  and  were  not  arbitrators  in  any 
sense:  C homey  Money  Daesee  v.  Bam  Ktnkur  Dutt{\).  An  award 
must  be  such  that  a  decree  can  be  passed  upon  it :  see  s.  522 
of  the  Civil  Procedure  Code.  Here  there  is  nothing  which  you  , 
can  enforce  at  all.  If  it  cannot  be  determined  to  whom  the 
amount  is  to  be  paid,  then  s.  522  of  the  Code  cannot  be 
enforced. 

The  mode  of  proceedings  under  the  arbitration  sections  is  very 
stringent.  There  must  be  a  reference  by  the  parties  of  the  question 
in  dispute.  Here  the  questions  in  dispute  between  the  parties 
were  manifold.  An  arbitrator,  if  he  does  not  take  evidence,  is  no 
arbitrator.     In  this  case  the  arbitrators  heard  no  evidence  at  all. 

The  whole  power  of  the  arbitrators  was  determined  upon  the 
terms  of  the  lease ;  they  were  mere  valuers,  and  the  order  made  by 
them  cannot  be  taken  to  be  an  award :  I  submit  the  judgment  of 

(1)  (1900;  I.  L.  B.  28  Calc  166,  166. 
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1903       the  Court  below  should  be  upheld.    The  following  caseB  were 

Maokaghtbm  referred  to  during  the  course  of  the  argument :  Mahomed  Wahid" 

«.  uddin  V.  Hakinmnil).  Bindessuri  Pershad  Singh  v,  Jankee  Pershad 

Rambshwab  . 

Singh.      Singh{2)y    Ohulam  Khan    v.   Muhamtnad  *Has8an{8)^  Johnston  v. 

Cheape{4)  and  Drew  v.    Leburn{S) ;  Russell  on  Awards,    pagfe 

80. 

Babu  Provas  Chatan  Mitter  in  reply. 

GvosB  AVB  Pkatt,  J  J.  This  appeal  arises  out  of  an 
applioationmade  under  section  525  of  the  Code  of  Civil  Procedure 
praying  that  an  award,  made  by  certain  persons  described  as 
arbitrators,  be  filed  in  Court.  The  Court  below  has  dismissed  the 
application,  and  hence  this  appeal  by  the  plaintiff. 

The  facts  of  the  case  are  briefly  these :  One  Mr.  Stevens,,  the 
predecessor  in  title  of  the  defendant,  the  Maharajah  of  Durbhanga, 
^  executed  a  lease  in  favour  of  the  plaintiff  on  the  1st  of  December 
1884,  in  respect  of  a  plot  of  10  bighas  and  odd  cottahs  of  land,  for 
16  years,  the  lease  expiring  on  the  31st  October  1899,  it  being 
stipulated,  £unong  other  matters,  as  follows :  *'  The  said  lessee 
shall  be  entitled  and  shall  have  full  right  during  the  period  of  tiie 
lease  to  build  upon  the  land  demised  any  one  or  more  building  or 
buildings  of  masonry  work  or  otherwise  or  to  plant  trees,  Ac,  in 
the  whole  or  any  portion  thereof  according  to  the  option  of  the  said 
lessee,  and  to  use  the  same  or  to  let  the  same  on  hire  for  his  own  profit 
just  as  the  said  lessee  might  consider  just  and  proper.  At  the 
expiration  of  the  period  of  the  lease  in  the  event  of  a  new  lease  not 
being  given,  the  said  lessor  shall  be  at  liberty  to  resume  direct  posseB- 
sion  of  the  land  demised  and  to  take  over  all  the  buildings  then 
«tanding  thereon  Q>t  a  valuation  arrived  at  by  three  arbitrators,  one 
of  whom  is  to  be  appointed  by  the  lessor^  the  second  by  the  lessee, 
and  the  third  by  the  first  two  arbitrators  so  appointed  as  before.  In 
case  either  party  neglect  to  appoint  an  arbitrator,  the  other  party 
can,  after  one  month's  notice  in  writing,  appoint  all  three  arbitrators, 
and  the  party  neglecting  to  appoint  shall  have  no  right  to  raise  any 
objection  to  the  arbitrators  so  appoints  as  aforesaid.  The  decision 

(1)  (1898)  I.  L.  R.  26  Calc.  767.  (8)  (1901)  I.  L.  R.  29  C»lc.  167. 

(2)  (1889)  I.  li.  R.  16  Calc.  482.  (4)  (1817)  6  Dow.  247. 

(6)  (1885)  2  Mcc|.  H.  L.  1. 


Digitized  by 


Google 


VOL.  XXXO  CALCUTTA  SERIES.  836 

of  the  arbitrators  as  to  the  matter  of  valuation  shall  be  accepted  as        1908 
final  by  both  the  parties."  UA^^nnn 

The  plaintifE  subsequently  erected  a  building  upon  the  land  «^' 

in  question,  and  in  the  year   1899,  before  the  term  of  the  lease      Sinoh. 
actually  expired,  there  was  considerable  correspondence  between 
the  parties  as  to  whether  the  lease  of  the  land  in  question  should 
be  renewed,  and  also  as  to  the  appointment  of  arbitrators  for  the 
purpose  of  valuing  the  building. 

The  plaintiff's  case  is  that  there  was  no  renewal  of  the  lease; 
that  the  defendant  did  not  appoint  an  arbitrator  such  as  was 
contemplatedby  the  terms  of  the  lease  of  the  1st  December 
1884,  and  that  he  had  therefore  to  appoint  all  the  three 
arbitrators,  and  that  the  said  arbitrators  on  the  11th  January 
1900  made  an  award  determining  the  sum  of  Rs.  29,986-12-6, 
as  the  value  of  the  house  and  the  out-buildings,  and  as  payable 
to  the  plaintiff  by  the  defendant.  And  it  is  this  award  which 
the  plaintiff  sought  to  be  filed  in  the  Court  below.  The  defend- 
ant, however,  pleaded  that-  he  having  offered  to  renew  the 
lease  of  the  land  to  the  plaintiff,  the  latter  was  not  entitled  to 
demand  the  nomination  of  an  arbitrator  for  the  valuation  of 
the  building  standing  thereupon ;  that  though  at  one  time  he,  the 
defendant,  nominated  an  arbitrator,  it  was  simply  to  meet  any 
diflSculty  that  might  be  raised  with  reference  to  the  construction 
of  the  terms  of  the  lease  of  the  1st  December  1884 ;  that  the 
award,  which  was  sought  to  be  filed,  was  invalid,  illegal  and 
void  ;  and  that  the  arbitrators  appointed  by  the  plaintiff  had  no 
authority  to  make  an  award  in  the  matter. 

The  Subordinate  Judge  has  held  that  the  defendant  by  his  letter 
of  the  29th  July  1899  had  expressed  his  willingness  to  grant  a  fresh 
lease  of  the  land  to  the  plaintiff  on  the  expiration  of  the  term  of  the 
lease  of  the  1st  December  1884,  and  that,  therefore,  it  could  not  be 
said  that  the  lessor  did  not  give  to  the  lessee  a  new  lease  as  con- 
templated by  the  terms  of  the  lease  of  the  Ist  December  1884 ; 
and  hence  the  contingency  under  which  the  matter  of  the  valuation 
of  the  building  might  be  referred  to  arbitration  did  not  properly 
arise ;  and,  indeed,  the  reference  to  arbitration  was  premature. 
That  oflScer  at  the  same  time,  however,  is  of  opinion  that  the 
arbitrator  appointed  by  the  defendant  was  not  a  duly  authorised 


Digitized  by 


Google 


836  CALCUTTA  SERIES.  [VOL.  XXX. 

1903        or  an  independent  and  impartial  arbitrator,  and  that  the  defendant 

Maoitaohtek  ^^'^^  neglected    to  appoint  such  an  arbitrator,  the  plaintifiE 

V-  was  entitled  to  appoint  all  the  three  arbitrators,  and  that  snch 

Ra.!!  BSHWAS 

SiKGH.  appointment  would  have  been  good  if  the  reference  to  arbitra- 
tion had  not  been  premature.  He  has  also  expressed  the  opinion 
that  there  was  no  misconduct,  on  the  part  of  the  arbitrators 
appointed  by  the  plaintifiE,  and  there  was  nothing  to  vitiate  the 
award  made  by  them.  In  the  result,  however,  the  Subordinate 
Judge  being  of  opinion  that  the  reference  to  arbitration  was 
premature  and  not  in  accordance  with  the  conditions  of  the 
lease,  the  award  could  not  be  filed  in  Court,  and  he  has  accord- 
ingly dismissed  the  suit. 

It  will  be  observed  that  though  the  defendant,  by  his  letter 
of  the  29th  July  1899,  expressed  his  willingness  to  grant  to  the 
plaintifiE  a  fresh  lease  of  the  land,  neither  the  rate  of  rent,  nor 
the  period  for  which  the  defendant  was  prepared  to  grant  such 
fresh  lease,  was  mentioned ;  and  the  plaintifiE  by  his  letter  of  the 
31st  July  1899,  which  was  in  reply  to  that  of  the  29th  July, 
distinctly  indicated  that  he  was  not  prepared  to  take  a  renewal 
of  the  lease  of  the  land  in  question,  and  insisted  upon  the 
matter  of  the  valuation  of  the  buildings  standing  thereupon 
being  referred  to  arbitration.  And  though,  later  on,  the  plaintifiE 
expressed  his  willingness  to  take  the  land  and  the  house  stand « 
ing  thereupon  at  a  monthly  rent,  nothing  came  out  of  it ;  and) 
indeed,  the  subsequent*  correspondence  between  the  parties  was 
directed  to  the  appointment  of  arbitrators  for  the  purpose  of 
valuing  the  buildings.  It  is  quite  clear,  therefore,  that  the  parties 
were  not  agreed  as  to  the  renewal  of  the  lease  of  the  land  ;  and 
the  question  here  arises  whether  the  parties  having  not  come 
to  an  agreement  as  to  the  grant  of  a  fresh  lease,  and  the  defen- 
dant having  simply  ofiEered  to  grant  such  a  lease,  there  was  such 
a  compliance  on  the  defendant's  part  with  the  conditions  of  the 
lease  of  the  1st  December  1884  as  precludes  the  plaintifiE  from 
insisting  upon  the  matter  of  the  valuation  of  the  buildings  being 
referred  to  arbitration.  The  particular  passage  in  the  lease  which 
bears  upon  this  question  is  as  follows :  ^^  At  the  expiration  of 
the  period  of  the  lease  in  the  event  of  a  new  lease  not  being 
given,  the  said  lessor  shall  be  at  liberty  to  resume  direct  possession 
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of  the  land  demised  and  to  take  over  all  the  boildings  then  1903 
standing  thereon  at  a  valuation  arrived  at  by  three  arbitrators,  mackaohtbic 
&o.,  Ac."  The  Subordinate  Judge  in  holding,  as  he  does,  that  ^' 
the  offer  on  the  part  of  the  defendant  to  renew  the  lease  was  a  Sikgh. 
sufficient  compliance  with  the  terms  of  the  lease  just  referred  to, 
refers  to  an  earlier  passage  in  the  same  document,  which  has 
already  been  quoted,  wherein  the  word  **  give "  occurs.  And 
the  Subordinate  Judge  argues  that  the  word "  give "  therein 
used  was  not  meant  in  the  sense  of  give  and  take,  and  that 
therefore  the  expression, "  a  new  lease  not  being  given,"  as  used 
in  the  second  part  of  the  document,  oould  only  have  a  reference 
to  the  action  of  the  lessor,  and  not  to  anything  on  the  part  of  the 
lessee.  We  are,  however,  unable  to  accept  this  view  as  correct. 
The  earlier  passage,  which  the  Subordinate  Judge  relies  upon, 
refers  to  the  rental  and  the  terms  and  conditions  settled  between 
the  parties,  and  states  that  it  being  agreed  that  the  lessor  should 
give  to  the  lessee  a  lease  of  the  lands  upon  such  rental,  terms, 
and  conditions,  the  lease  is  granted.  We  fail  to  see  how  this 
passage  can  show  what  the  intention  of  the  parties  was  as  to  the 
granting  of  a  new  lease  as  expressed  in  the  latter  part  of  the 
document.  It  seems  to  us  that  inasmuch  as  a  new  lease  oould 
not  be  given  unless  the  parties  were  agreed  as  to  the  terms  and 
conditions  thereof,  the  mere  offer  on  the  part  of  the  lessor 
to  grant  a  new  lease,  and  this  without  any  terms  being  men- 
tioned, could  not  operate  as  the  giving  of  such  a  lease,  within  the 
meaning  of  the  document  in  question.  The  Subordinate  Judge, 
we  observe,  further  states  that  the  liability  of  the  lessor  to  pay 
the  price  of  the  buildiDgs  was  contingent  on  the  refusal  to  grant 
a  fresh  lda$e  and  not  on  the  lessee's  refusal  to  take  such  lease ;  and 
that  indeed,  the  defendant  was  not  bound  to  make  any  offer.  We 
do  not  understand  what  the  Subordinate  Judge  means  by  saying 
that  the  defendant  was  not  bound  to  make  any  offer.  But  leaving 
this  aside,  let  us  suppose  that  the  lessor  offered  to  grant  a  fresh 
lease  to  the  plaintiff  on  the  most  exorbitant  terms,  which  the  lessee 
could  not  possibly  accept :  would  that  be  a  true  and  bond-fide 
compliance  with  the  conditions  of  the  lease  P  We  think  not.  The 
Subordinate  Judge,  however,  remarks  that  there  is  nothing  to  sliow 
that  the  lessor  refused  to  grant  a  fresh  lease  on  fair  and  reasonable 
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1903       terms,  and,  therefore,  there  was  no  ground  for  a  reference  to 

Maowaghten  arhitration.    We  have  already  referred  to  the  fact  that  in  his  letter 

^'  of  the  29th  July  1899,  the  defendant  did  not  mention  any  terms 

Singh,      or  conditions,  and  indeed  the  partieer  from  the  very  beginning  did 

not  indicate  any  intention  of  any  fresh  lease  being  settled  upon 

reasonable  terms.     That  being  so,  we  are  unable  to  agree  with  the 

view  which  the  Subordinate  Judge  has  expressed.     We  hold  that 

there  was  no  sufficient  compliance  on  the  part  of  the  defendant 

with  the  terms  of  the  lease  of  the  Ist  December  1884,  relating 

to  the  grant  of  a  fresh  lease^  and  that  it  follows  from  this,  that  if 

the  lessor,  without  granting  a  fresh  lease,  chose  to  take  possession 

of  the  land,  the  lessee  was  entitled  to  insist  upon  the  valuation  of 

the  buildings  standing   thereupon  being    determined   by    three 

persons  to  be  nominated  as  provided  in  the  lease. 

But  the  real  difficulty,  which  arises  in  this  case,  is  whether  the 
reference  to  the  three  persons  nominated  by  the  plaintiff  for  the 
purpose  of  fixing  the  value  of  the  building,  was  a  reference  to 
arbitration,  and  whether  the  award  made  by  them  was  such  as 
could  be  filed  in  Court,  as  contemplated  by  section  525  of  the 
Code  of  Civil  Procedure. 

We  shall  discuss  this  matter  presently ;  but  before  we  do  so, 
we  may  perhaps  say  that  we  agree  in  the  conclusion  arrived  at 
by  the  Court  below,  that  the  arbitrator  appointed  by  the  defend- 
ant was  not  a  duly  authorized  arbitrator,  and  that  having  regard 
to  the  facts  disclosed  in  the  various  correspondence  on  the  subject 
between  the  parties,  the  plaintiff  was  justified  in  appointing  all 
the  three  persons,  and  that  there  is  nothing,  so  far  as  we  can  see 
at  present,  to  vitiate  the  determination  made  by  those  persons. 

Addressing  ourselves  then  to  the  question  which  we  have 
already  indicated,  it  wiU  be  observed  on  a  reference  to  Chapt^ 
XXVII  of  the  Code,  which  deals  with  reference  to  arbitration^ 
that  section  525  and  the  following  sections  which  refer  to  arbitra- 
tion without  the  intervention  of  a  Court  of  Justice,  have  to  be  read 
with,  and  by  the  light  of  the  preceding  sections  in  the  same 
Chapter,  which  refers  to  arbitration  through  the  intervention  of 
Court,  so  far  as  they  may  be  applicable.  And  when  section  525 
says  that : —  "  when  any  matter  has  been  referred  to  arbitration 
without  the  intervention  of  a  Court  of  Justice,  and  an  award  has 
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been  made  thereon/'  it  must  be  understood  in  the  same  sense  as  a  loos 
reference  to  arbitration  as  contemplated  by  section  506  of  the  macnIghtbit 
Code.  That  section  runs  as  follows : — '*  If  all  the  parties  to  a  suit  v. 
desire  that  any  matter  in  difference  between  them  in  the  suit  be  Singh. 
referred  to  arbitration^  they  may,  at  any  time  before  judgment  is 
pronounced,  apply  in  person  or  by  their  respective  pleaders 
specially  authorized  in  writing  in  this  behelf ,  to  the  Court  for  an 
order  of  reference,"  and  so  on.  The  question  here  arises  whether 
there  was  any  matter  **  in  difference  "  between  the  parties  which 
oould  be  referred  to  arbitration ;  and  this  question  has  to  be 
answered  by  the  terms  of  the  lease  of  the  1st  December  1881.  It 
was  th^ein  contemplated  that  in  the  event  of  a  new  lease  not 
being  given,  the  lessor  would  be  at  liberty  to  take  direct 
possession  of  the  land,  and  take  over  all  the  buildings  at  a 
valuation  arrived  at  by  three  arbitrators.  At  that  time,  there 
was,  and  there  could  be»  no  difference  between  the  parties  concerned, 
for  no  building  had  then  been  erected  on  the  land  ;  and  we  are 
unable  to  find  upon  the  correspondence  which  took  place  between 
the  parties,  that  there  wai  any  difference  between  them  as  regards 
the  true  price  of  the  buildings.  The  plaintiff  no  doubt  insisted 
that  the  matter  of  the  price  should  be  determined  by  arbitrators, 
while  the  defendant  averred  that  the  matter  could  not  go  to  arbi- 
tration by  reason  of  his  having  offwed  to  give  a  fresh  lease  to 
the  plaintiff,  but  that  in  order  to  meet  any  diflSculty  that  might 
arise  as  regards  the  construction  to  be  put  upon  the  terms  of  the 
lease,  he  would  appoint  the  person  nominated  by  him. 

In  the  case  of  CoUim  v.  ColHm{l)^  where  the  parties  entered 
into  a  contract  to  purchase  a  brewery  Mid  plant  at  a  price  to  be  fixed 
by  arbitrators  who  were  to  choose  an  umpire  before  entering  upon 
the  valuation,  and  the  arbitrators  could  not  agree  on  an  umpire, 
and  the  question  was  raised  whether  the  Court  had  authority  under 
17  and  18  Victoria,  c.  125,  to  appomt  an  umpire  for  sudi  a 
purpose  : — it  was  held  that  the  Court  had  no  authority  to  appoint 
an  umpire  for  the  said  purpose.  The  Master  of  the  Rdls  in  the 
course  of  his  judgment  made  the  following  observations :  "  It 
becomes  necessary,  therefore,  to  consider  what  an  arbitration  is. 
Now  I  fully  concur  in  the  observations,  that  fixing  the  price  of 
(1)  (1858)26Beav.806. 
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1908       a  property  may  be  *  arbitration/     But  I  do  not  think  that  in 

Maovaghtbn  ^^  particular  case  the  fixing  of  the  price  of  the  property   is 

^*  an  arbitration  in  the  proper  sense  of  the  term.     An  arbitration 

Rambs&wab  .  .  ,  . 

Singh,      is  a  reference  to  the  decision  of  one  or  more  persons,  either 

with  or  without  an  umpire,  of  some  matter  or  matte»  in 
difference  between  the  parties.  It  is  very  true  that  in  one  sense 
it  must  be  implied  that  although  there  is  no  existing  differenoe 
still  that  a  difierence  may  arise  between  the  parties ;  yet  I  think 
the  distinction  between  an  existing  difference  and  one  which  may 
arise  is  a  material  one  and  one  which  has  been  properly  relied  upon 
in  the  case."  Later  on  he  observed :— "  It  may  well  be,  that  the 
decision  of  a  particular  valuer  appointed  might  fix  the  price  and 
might  be  equally  satisfactory  to  both ;  so  that  it  can  hardly  be  said 
that  there  is  a  difference  between  them.  Undoubtedly,  as  a 
general  rule  the  seller  wants  to  get  the  highest  price  for  his  pro- 
perty, and  the  purchaser  wishes  to  give  the  lowest,  and  in  that 
sense  it  may  be  said  that  an  unexpected  difference  between  the 
parties  is  to  be  implied  in  every  case,  but  unless  a  difference  has 
actually  arisen,  it  does  not  appear  to  me  to  be  an  arbitration.'' 
And  then  he  approvingly  referred  to  the  case  of  Leeds  v. 
Burrou:8{l)  where  the  true  distinction  between  an  arbitration  in 
the  proper  sense  of  the  term,  and  an  appraisement  or  valuation 
of  a  property,  was  drawn.  The  principle  underlying  th*.s  case  is 
equally  applicable  here. 

In  re  Carm-Wikon  and  Oreene{2)j  where  one  of  the  conditions 
to  the  sale  of  a  piece  of  land  was  that  the  purchaser  should  pay 
for  the  timber  on  the  land  at  a  valuation,  and  it  was  provided, 
for  the  purpose  of  such  valuation,  that  each  party  should  appoint 
a  valuer,  and  the  valuers  thus  appointed  should,  before  they  pro- 
ceeded to  act,  appoint  by  writing  an  umpire,  and  that  the  two 
valuers,  or,  if  they  disagreed,  their  umpire,  should  make  the  valua- 
tion, and  where  the  two  valuers  appointed  being  unable  to  agree, 
the  umpire  made  the  valuation,  it  was  held  that  such  valuation 
was  not  in  the  nature  of  an  award  or  an  arbitration.  Lord  Esher, 
M.  B.,  in  delivering  judgment,  observed  as  follows :— "The  question 
here  is,  whether  the  umpire  was  merely  a  valuer  substituted  for 
the  valuers  originally  appointed  by  the  parties  in  a  certain  event 

(1)  (1810)  12  East  1.  (2)  (1886)  L.  R.  18  Q.  B.  D.  7. 
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or  an  arbitrator.     If .  it  appears  from  the  terms  of  the  agreemenl       i9od 
by  which  a  matter  is  submitted  to  a  person's  decision^  that  the  MAONAOHTBir 
intention  of  the  parties  was  that  he  should  hold  an  enquiry  in  j^^^^;^^^ 
the  nature  of  a  judicial  enquiry,  and  hear  the   respective   cases      SiNan« 
of    the  parties,  and  decide  upon  evidence  laid  before  him,  then 
the  case  is  one  of  arbitration.     The  intention  in  such  cases  is 
that  there  shall  be  a  judicial  enquiry  worked  out  in  a  judicial 
manner.     On  the  other  hand,  there  are  cases  in  which  a  person  is 
appointed  to  ascertain  some  matter  for  the   purpose  of  prevent- 
ing difEerences  from   arising,  not   of  settling  them  when  they 
have  arisen,  and  where  the  case  is  not  one  of  arbitration,  but 
of  a  mere  valuation. "   Later  on  he  observed : — "  I  think  that  this 
case  was  clearly  not  one  of  arbitration,   and  that  it  falls  with^'n 
the  dass  of    cases  where  a  person  is   appointed  to  determine 
a  certain  matter,  such  as  the  price  of  goods,  not  for  the  purpose 
of  settling  a  dispute  which  has  arisen,  but  of  p -eventing  any 
dispute  "  and  so  on. 

Lindley,  L.  J.,  while  agreeing  in  the  same  view,  observed: 
— "A  valuer  may  be  in  one  sense  called  an  arbitrator,  but  not 
in  the  legal  sense  of  the  term.  In  the  ordinary  cases  of  arbitra- 
tion there  is  a  dispute  which  is  referred.  The  object  of  the^ 
valuation  on  the  other  hand  is  to  avoid  disputes"  and  so  on. 
This  case  has  been  followed  in  our  Court  in  the  case  of 
Chooney  MomyDassee  v.  Ram  Kinkur  I)Htt{l).  There,  the  suit  was 
for  an  injunction  and  damages  for  encroachment  upon  the  por- 
perty  of  which  the  plaintiff  (a  Hindu  widow)  was  a  life-tenant, 
and  an  order  was  made  by  consent  that  the  defendant  was  to 
purchase  the  plaintiff's  intercept  in  the  said  property  and  pay  her 
the  price  to  be  settled  by  certain  referees  nominated  by  the 
parties :  the  price  of  the  property  was  ascertained  and  reported 
upon  by  the  referees  to  the  Court,  and  judgment  was  given  by 
Ameer  Ali,  J.,in  favour  of  the  plaintiff  according  to  the  said 
valuation  treating  it  as  an  award.  But  it  was  held  by  the 
Appellate  Court  that  the  referees  were,  in  effect,  rather  valuators, 
than  arbitrators,  and  no  judgment  therefore  could  properly  be 
given  under  section  522  of  the  Code  of  Civil  Procedure  in  term* 

(1)  (ircO)  I.  h.  R.  28  Calc,  165. 
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1908        of  their  award.    Maclean,  C. J.,    in  delivering  the  judgment  of  ^ 
HLo^uTBix  *^^  Court,  observed  as  follows  :— 

«•  ^^  It  may  well  he  that  it  was  intended,  in  making  that  order 

SiHOH.  (•.^•>  the  order  of  reference  to  the  referees)  to  make  one  under 
deotion  506,  but  obviously  it  cannot  properly  be  regarded  as  one 
under  that  section,  for  what  the  so-called  arbitrators  and  umpire 
were  to  decide  was  not  any  matter  in  difference  between  the 
parties  in  the  suit,  but  merely  to  settle  the  price  of  the  plaintiff's 
share  and  interest  in  the  disputed  property.  They  were  in  effect 
rather  valuators  than  arbitrators  [see  In  re  Carm-Wihon  and 
Greene  (1)],  and  if  the  reference  were  not  properly  a  reference 
xmdersectioQ  606,  it  is  reasonably  dear  that  no  order  could  properly 
be  made  under  section  £22,  the  section  under  which  the  learned 
Judge  purported  to  act." 

In  the  present  case,  though  the  reference  was  not  through  the 
intervention  of  the  Court  but  a  private  reference,  yet  the  same 
reason  and  principle  would  equally  apply,  for  the  question  we 
have  here  to  determine  is  whether  there  was  ^^any  matter  in  differ* 
ence"  between  the  parties,  which  could  be,  and  was  referred  to 
arbitration,  and  whether  the  valuation,  as  made  by  the  three 
persons  appointed  by  the  plaintiff,  was  an  award  within  the 
meaning  of  section  525  of  the  Code.  And  it  seems  to  us  that 
this  question  must  be  answered  in  the  negative.  If,  then,  there 
was  no  award,  it  is  obvious  that  the  determination  of  the  value 
of  the  buildings  as  made  by  the  three  persons  appointed  by  the 
plaintiff  could  not  be  filed  in  Court  in  accordance  with  the  provi- 
sions of  that  section,  nor  can  a  decree  be  made  as  provided  by 
section  526  of  the  Code. 

In  this  view  of  the  matter,  we  are  unable  to  give  the  plaintiff 
any  relief  in  this  case.  He  has  evidently  misconceived  his  remedy. 
But  what  may  be  the  remedy  that  he  is  entitled  to  seek,  is  not  for 
us  to  say  on  this  occasion.  In  the  result,  we  think  this  appeal 
must  be  dismissed,  but  in  the  circumstances  each  party  will  bear 
his  own  costs. 

Appeal  dismissed. 

K.  G.  M. 

(1)  (lS86)Ii.  R.  18Q.  B.D.7. 
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PRIVY  COUNCIL. 


MAHAMMAD  AFZAL  KHAN  p.  c.# 

*7  1908 

GHULAM  KASm  KHAN.  •  JTeh.  12,  is, 

16. 


[On  appeal  from  the  Chief  Court  of  the  Punjab.] 

Nawah  of   Tdni^^Suecesnom    to    9$taU    qf   Punjab    mlins  Chiefs— 'Custom — 

Impartible    ett<Ue — PrimogewUure — Estate*  appurtenant  to    Nawabship    <^ 

Tank — Qrani  of  village  bif  Natoah  as  maintenanee — Cash  allowance  granted 
bg  Oovernmeni — JBffeot  qf  Qovernment  settlement. 

The  oooDtry  known  ai  Tink  proper  belonged  to  the  Chief  for  the  time  being  who 
wae  both  mler  and  proprietor.  Succefsion  in  the  family  derolved  upon  the  eldest 
son  of  the  Chiefs  the  other  members  of  his  family  being  entitled  to  maintenance 
only. 

When  the  settlement  of  the  country  was  made  after  the  introduction  of  the 
British  Bule  in  1849  the  claim  of  Nawaz  Khan,  the  then  Nawab  of  TAnk,  was  in 
1854  admitted  to  seven  villages  in  the  pergana  of  Tink  : — 

Held,  that  the  effect  of  this  settlement  was  not  to  create  a  fresh  estate  subject  to 
the  ordinary  law  of  inheritance,  but  to  continue  to  the  Chief  for  the  time  being, 
as  it  were  jure  corona,  the  proprietorship  of  the  villages  which  had  been  founded 
by  his  ancestors  and  the  succession  to  which  had  theretofore  been  regulated  by  the 
cnstom  of  the  family.  This  view  is  confirmed  by  what  took  place  in  1876  when 
the  Government  conferred  upon  Nawaz  Khan  as  an  hereditary  jagir  a  cash  allow- 
ance of  Rs.  25,000  per  annum,  together  with  the  land  revenue  of  the  seven  villages, 
and  in  sanctioning  the  grant  made  no  change  in  the  position  in  which  the  Nawab 
already  stood  in  regard  to  the  proprietorship  of  these  villages  as  distinguished  from 
their  liability  to  payment  of  Government  revenue. 

Another  village  had  been  granted  by  Nawaz  Khan  to  the  defendant,  his  second 
son,  for  his  maintenance.  In  1882  the  Government  sanctioned  the  appointment  of 
the  plaintiff,  the  grandson  of  Nawaz  Khan,  to  be  Nawab  of  Tank,  and  also  to  the 
entire  jagir  and  cash  assignment  enjoyed  by  the  lato  Nawab  subject  to  a  deduction 
of  Bs.  5,000  for  the  maintenance  of  the  defendant: — 

Seld,  as  to  the  seven  villages,  that  th^  appertained  to  the  NawabshiD  and  the 
plaintiff  was  entitled  to  recover  the  half  share  which  had  been  ^corded  in  the 
defendant's  name.  As  to  the  other  village  the  defendant  was  entitledl  to  it,  and 
could  retain  it  and  the  cash  allowance  without  being  put  to  the  election  wnich  he 
would  take;  that  allowance  and  the  assignment  of  the  village  coming  from  different 
sources  and  being  independent  of  each  other. 

^Present:  Lord  Mac  aghten,  Lord  Robertson,  Lord  Lindley,  Sir  Andrew  Sccble 
and  Sir  Arthur  Wilson. 


May  IS. 
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19Q3  Appeal  from  a  decree  (3rd  January  1898)  of  the  Chief  Court 


of  the  Punjab  varying  a  decree   (26th  November  1894)   of   the 
Afzal  Khan  District  Judge  of  Dera  Ismail   Khan  by  which  the  respondent's 
ghulak     s^^  l^*d  been  dismissed  with  costs. 

KA8IM  The  defendant,   Mahammad  Afial   Khan,  Appealed  to  His 

Majesty  in  Council. 

The  suit  was  brought  to  recover  the  half  share  in  the  posses- 
sicm  of  the  appellant  in  seven  villages  in  the  pergana  of  Tank,  io 
the  Pera  Ismail  district  of  the  Punjab,  and  of  the  whole  of  another 
village  called  Dabarra.  The  respondent  claimed  to  be  entitled 
according  to  the  custom  and  practice  of  the  family  as  Chief  or 
Euler  of  T6nk,  he  having  been  so  appointed  under  the  orders 
of  the  Government  of  India  dated  6th  October  1882.  The 
plaintiff  was  then  13  years  of  age.  He  was  a  grandson  of  the  late 
Nawab  Shah  Nawa^  Ehan,  being  the  son  of  his  elder  son,  and  he 
was  under  the  above  orders  appointed  **  to  succeed  to  the  title  and 
position  of  Nawab  and  Chief  of  Tink,  and  also  to  the  entire  jagir 
and  cash  assignment  enjoyed  by  the  late  Nawab." 

The  defendant,  the  present  appellant,  was  the  second  son  of 
Nawab  Shah  Nawaz  Khan.  He  contended  that  the  T&nk 
inheritance  was  not  impartible  and  did  not  descend  by  the  rule  of 
primogeniture  as  alleged  by  the  plaintiff :  he  claimed  to  be  entitled 
to  a  moiety  of  it ;  and  to  the  whole  of  Dabarra,  which  last  named 
village  he  asserted  had  been  granted  to  him  by  his  father  for  his 
maintenance. 

The  first  Court  dismissed  the  suit  and  the  plaintiff  appealed. 

The  history  of  the  case  and  the  statement  of  the  facts  leading 
up  to  the  suit  out  of  which  this  appeal  arose  are  fully  set  out  in 
the  judgment  of  the  Chief  Court  of  the  Punjab  (Stogdon  and 
Ebid,  JJ.)  which  was  as  follows  :— 

"  For  the  proper  elucidation  of  tbiscEM  a  tligbt  sketch  of  the  history  of  the 
Tfink  Tahsil  and  of  its  previous  occupiers  and  rulers  is  necessary. 

The  T4nk  TahsU  occupies  the  North- West  comer  of  the  Daman  or  high  phun 
Trans-Indus  in  the  Dera  Ismail  Khan  district.  For  assessment  purpoeesitis  divided 
into  four  circles  known  by  the  names  of  Kundi.  Bhittani,  Gomal  and  Jatatar. 
The  tribes  of  the  Suns,  Pabbis,  Prangis  and  Dress  Khels  belonging  to  the  Lodhi 
branch  of  the  Afghan  nation  settled  in  the  Dera  Ismail  Khan  district  in  the 
beginning  of  the  18th  century.  They  occupied  T4nk.  In- the  time  of  the  great 
Akbar  the  Lohanis,  themselves  a  branch  of  the  Lodhi  family,  having  been  expelled 
from    Ihcir  homes  in   the  Ohazui  mountains  by  the  Sulcman  Khels,  commenced  to 
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settle  in  T&nk.     1  be  leading  claiis  of  the  Lu  ban  is   were   tbe   Marwat^,   tbe   Dau)at  I90ii 

Kbel,  tbe   Mian   Khel  and   the  Jatatara.     They  quarrelled  with  the  Prangis  and  ^^y^ 

Saris,  and  under  their  Malllk,  Khan  Zatnan.  defeated  and  dispersed  them.     Eveniu-  ^'^^^^Ai) 

Afzal  Khan 
nil;  the  Daulat  Khel  and  Jatatars  settled  down  in  Tank.    The  Danlat  Khel  include  f^, 

a  number  of  smaller  tribes,  among  which  is  the  Katti  Khel  to  which  tb«  Chiefs  of      <*H(7lam 

Tkink  belong.     The  Kundis  are  another  tribe  that  settled  in  T&nk  either   with   the        Kha'n 

liaulat  Khel  or  soon  after.     They  now  occupy  the  large  villages  of   Pai   Ama   Khel 

Bnd  Drikki  and  some  others  in  the  northern  portion  of  the  T4nk  Tahsil.     Later    on 

the  Ghorazais  and  Mian  is  settled  in   the  Gomal  valley.     Khan  Zaman,  already 

mentioned,  lived  about  the  time  of  Akbar  and  was  a  man  of   note.    His  immediate 

successors,  Ghasi  Khan  and  Salim  Khan,  ware  men  of  no  influence  and  authority. 

Salim  Khan  was  followed  by  his  son,  Katal  Khan,  an  active  enterprising   man,   who 

took  part  in  the  Durrani  expeditions  into  Hindustan  and  acquired  a  good  deal  of 

power  in  his  tribe  by  means  of  the  wealth  he   brought  back  with  him.    He  was 

murdered  probably  about  1782  or  1788  by  members  of  his  own  tribe,  who  objected 

to  his  attempt  to  establish  his  yoke  over  them.    His  eldest  son,  Sarwar  Khan,   then 

sixteen  years  old,  fled   to  the  Court  of  Taimur  Shah,  who  despatched  a  force  to 

reinstate  him.    On  being  reinstated  he  strengthened   his  position  by  graduaUy 

killing  off  all  the  leading  men  of  the  Daulat  Khel,  till  he  reduced  the  tribe  to   its 

present  feeble  state.     He  built  a  large  fort  at  T&nk  and  established  himself   as  an 

absolute  ruler  over  all  the  surrounding  country.     This  acquisition  of  power  by    one 

man  differentiates  the  history  of  tbe  Daulat  Khel  clan  from  that  of  the   Gandapur, 

Mian  Khel,  Ballar  and  Mehtaram  dans,  which  seized  tracks  as  clan  property  and 

divided  them  as  such ;  while  in  T&nk  Katal  Khan  and  after   him  Sarwar  Khan 

usurped  the  rights  which  belonged  to  the  whole  clan,  and  killed  or  drove  out  of  the 

country  almost  all  the  clansmen.    The  colonisation  of  the  south-east  portion  of  the 

Tahsil  with  Jats,  which  had  commenced  under  Katal  Khan,  went  on  rapidly  under 

Sarwar   Khan,  and  numerous  villages  were  founded.    The  tract  so  colonised  is 

known  as  Jatatars  or  Jats  tract  or  Tink  proper.    At  the  time  of  the  last  settlement 

it  contained  67  villages,  and  as  regards  it,  the  opinion   of  Lord    (then  Mr.   John) 

Lawrence,  Chief  Commissionei  of  the  Punjab,  expressed  in  a   memorandum,   dated 

17th  March   1854,  was  that  the  Chief  (he  was  speaking  of  Sarwar's  son,  Aladad) 

was  virtually  the  Chief  and  the  landed  proprietor  of  the  whole  of    r&nk.     Th!s 

opinion,  it  may  be  noted,  b  admittedly  correct. 

Katal  Khan  pdd  no  tribute  to  the  Durrani  princes  As  Sarwar  Khan  was 
enabled  to  establish  his  authority  only  with  the  King's  assistance,  he  was  made 
to  pay  a  cash  tribute  of  from  Rs.  8,000  to  Bs.  12,000.  In  1809  the 
Durrani  Monarchy  was  broken  up,  and  for  some  years  Strwar  Khan  remained 
practically  independent.  About  1821  he  submitted  to  Ranjit  Singh  and  agreed  to 
pay  tribute.  It  flrst  amounted  to  Rs.  12,000  or  Rs.  15.000,  but  it  was  gradually 
enhanced  to  Rs.  40,000.  Sarwar  Khan  died  in  1836.  Nao  Nihal  Singh  raised  the 
tribute  to  a  lakh.  Aladad  Khan,  who  had  succeeded  his  father,  Sarwar  Khan,  being 
unable  to  meet  the  Sikh  demands,  fled  to  the  Waziri  hilU,  whence  he  made  perpetual 
raids  on  the  Tank  villages.  Nao  Nihal  Singh  annexed  T^nk,  but  as  Aladad's  raids 
made  it  an  unprofitable  acquisition,  the  Sikh  Government  assigned  the  wh)le 
province  in  jagir  to  three  leading  Mnltani  Fathans  of   Dera   Ismail   Khan,   known 
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tbene«forth  at  the  Tuuk  Khans.  To  iheie  wai  allotted  nine-tenths  of  the  Tink 
revenue,  the  remainder  being  divided  in  smaller  g^rants  to  Sahibdad  Khan  and 
IfABAMMAD  Khudadad  Khan,  the  vounirer  sons  of  SaT war  Khan,  to  Shah  Nawaa  Khan,  the  eon 
of  the  refugee,  Aladad  Khan,  and  to  Mian  Khan,  Knndi,  and  some  others  of  the 
leading  n:en  of  the  ilakn.  The  political  state  of  T4nk  during  the  reign  of  the 
Multani  Chiefs  wai  closely  bound  up  with  the  history  of  the  quarrel  between 
Fatteh  Khan,  Tiwana,  and  Diwan  Daulat  Rai  (as  to  which  see  Tucker  s  Settlement 
Report,  pages  60,  61).  When  Fatteh  Kban  was  put  in  as  Governor  of  Dera,  it 
was  arranged  that  Aladad  should  be  restored  to  the  Government  of  Tink  on  an 
allowance  of  Rs.  20,000  a  year,  but  he  died  on  the  road  as  he  was  marching  down 
to  take  possession.  Shortly  after  his  son  Shah  Nawaz  Khan  lost  his  pension  and 
became  a  fugitive.  In  1847  the  Sikh  Darbar  resumed  the  Tank  jagir,  and 
on  Sir  Herbert  Edwardes's  recommendation,  the  management  of  the  ilaka  was 
entrusted  to  Shah  Nawaz  Khan,  to  whom  a  lease  was  given  for  five  years. 
Sir  Herbert  Edwardes  fixed  the  revenue  at  a  lakh,  of  which  Shah  Nawas  Khan  was 
to  retain  Rs.  25,000  for  expense  of  collection  and  adminbtration,  and  to  pay 
Rg.  76,000  to  Government. 

In  1854  Major  Nicholson  made  a  summary  settlement  for  three  years,  village 
by  village,  the  leases  being,  as  a  rule,  given  to  the  leading  zemindars  of  each  village. 
Shah  Nawaz  Khan  himself  retained  only  the  lease  of  T&nk  and  of  two  or  three  other 
villages.  By  sanad,  dated  8rd  June  1854,  he  was  recognised  as  Rais  or  Chief  of 
Tklnk  and  eutrusted  with  the  police  and  revenue  management  of  the  coantiy 
denominated  the  taluqa  of  T4nk,  under  the  order  of  the  Deputy  Commissioner 
Dera  Ismail  Khan.  He  was  to  get  one-tliird  of  the  revenue  collections,  including 
one-eighth  of  the  revenue,  as  inam  semindari  in  recognition  of  his  being  the  Rais 
of  T&nk,  and  on  his  death  the  Chief  ship  was  to  descend  to  the  most  efficient  and 
trustworthy  of  his  sons  on  similar  conditions.  Mr.  John  Lawrence  in  the  memo, 
already  quoted  considered  that  the  grant  of  an  inam  would  give  him  position  and 
consideration  among  the  Pathan  gentry  of  the  border ;  and  that  whereas  he  had 
hitherto  been  only  the  fanner  of  the  inheritance  of  his  ancestors,  he  would  thence- 
forth be  looked  on  as  restored  to  a  portion  of  their  rights  and  privileges.  In  1857 
Captain  Coxe  effected  a  second  summary  settlement  of  the  Tink  Tahsil.  Shah 
Nawaz  Khan,  who  had  in  the  same  year  teen  given  the  title  of  Nawab,  was 
continued  in  the  enjoyment  of  a  third  of  the  increased  revenues.  The  villages 
were  farmed  as  before  to  the  leading  zemindars.  Rights  in  land  were  left  very 
vague,  and  except  in  the  Kundi  villages  to  the  north  and  those  of  the  Gomal  valley, 
the  miUpUfai  of  the  whole  Tahsil  was  recorded  by  Captain  Coxe  as  Sarkari  or 
belonging  to  Government.  At  the  present  settlement  Shah  Nawas  Khan  was  very 
eager  in  urging  his  claims  to  be  recognised  as  proprietor  and  to  recover  the  leases  of 
the  Sarkari  villages. 

He  claimed  to  be  proprietor  of  sixty -seven  villages,  «is.,  of  fif  l^-seven  in  Ttink 
proper  and  of  ten  in  the  Kundi  conntty.  These  Ullages  made  up  the  whole  of  the 
T4nk  Fergana  with  the  exception  of,  first,  the  Gomal  country  consisting  of  four 
large  villages,  named  Gomal,  Ghora  zai,  Qhasha  and  Sarang  zona,  and,  secondly,  three 
large  villages  of  old  standing  in  the  Kundi  country,  named  Pai,  Amar  Khel  and 
Drikki.  They  are  said  to  have  been  founded  before  his  family  rose  to  power,  and 
he  did  not  assert  proprietary  title  to  them.     The  recommendations  of  the  Pan  jab 
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Qovernment  regarding  the  administration  |of  the  Pergana,  the  Nawab'f  claims  to  ^908 

proprietary  right  and  other  matters  were  submitted  to  the  Ooremment  of  India  by  ""^^ 

letter  No.  233A.,  dated  17th  February  1878.    The  final  orders  of  the  Government   Mahakmad 

^lVZ All   J!» HA" 

of  India  were  communicated  by  letter  dated  29th  January   1874*    As   stated   by  ^^ 

Mr.  Tucker  in  paragraph  230  of  his  Settlement  Report,  the  Qovemment  of  India  QHiTTtAX 
considered  that  the  orders  passed  on  Major  Ntcholaon's  report  involved  a  surrender  ptf!\r 
of  all  Government  pn^rietary  rights  in  the  TahsU  in  favour  of  the  persona  with 
whom  the  settlement  had  then  been  made,  and  that  such  rights  could  not  be  made 
over  to  the  Nawab.  The  result  was  that,  though  it  was  admitted  by  the  Punjab 
Government  that  in  TAnk  proper  the  Chief  a  had  been  to  all  inteati  and  |rarpoBe> 
proprietors  as  well  as  Chiefs,  and  that  the  cultivatiBg  body  had  no  claim  to  be 
recorded  as  proprietors,  the  Kawab  was  recorded  as  proprietor  only  of  thoae  vUlagea 
of  which  he  had  held  the  lease,  or  of  which  he  was  found  to  be  in  possession.  The 
viUagea  in  question  are:  1,  T&nk;  2,  Hayat;  3^  Budha;  4,  Baloch;  6,  Kanra 
6,  Daggar;  7,  Rakh  RanwaL  His  financial  position  was,  however,  much  improved 
by  an  order  of  the  Punjab  Government,  passed  on  the  26th  January  1875,  and  based 
on  the  Government  of  India  letter  already  quoted.    It  was  ordered — 

1.  That  from  the  1st  February  1876  the  Nawab  be  relieved  of  the  coet  and 
management  of  police. 

2.  That  from  the  1st  April  1876  he  be  relieved  of  the  coet  of  revenue  adminis- 
tration, but  retain  his  oiBce  of  sub-collector,  Ac. 

8.  That  his  powers  as  a  Magistrate  be  increased  from  the  2nd  to  the  1st 
class. 

4.  That  his  Civil  Court  powers  be  increased  to  those  of  an  Anistant  Commis- 
sioner with  special  powers. 

6.  That  from  the  1st  April  1876,  in  lieu  of  the  allowances  neeiivd  by  him» 
ffis.,  one-third  of  the  revenue  collections  of  the  Pergana,  amounting  to  Rs.  28^000, 
more  or  less,  subject  to  a  charge  of  Rs.  16,000,  more  or  less,  onaccount  of  Police  and 
Revenue  administration,  he  should  receive  as  hereditary  jagir  subject  to  no  charge 
on  account  of  Police  or  Revenue  administration — 

(t)  The  revenue  of  1,  Tank  Khas;  2,  Budha ;  3,  Hayat;  4,  Baloch  ;  6,  Dabarra  s 
6,  Kaura  Khan;  and  7,  Daggar,  then  held  by  him  on  lease,  such 
revenue  then  amoimting  to  Rs.  6,124  per  annum. 

(it)  Farther  assignment  from  the  revenue  of  the  T4nk  Pargana,  amounting  to 
the  fixed  sum  of  Rs.  26,€00  per  annum. 

6.  The  sud  jagir  to  be  held  on  condition  of  good  service,  and  to  descend  from 
ike  Nawab  integrally  to  the  successor  in  the  direct  male  line  who  might  be  selected 
by  the  Government  as  the  most  competent. 

At  settlement  the  revenue  assessed  on  the  villages  detailed  in  paragraph  5  was 
•uhanced  to  Rs.  7,574,  which  is  the  present  nominal  annual  value  of  the  jagir. 
Colleedons  are,  however,  said  to  be  made  in  kind  and  net  in  cash. 

The  Nawab,  who  was  involved  in  debt,  subsequently  took  up  his  residence  in 
Lahore,  where  he  died  on  the  10th  January  1882.  He  was  succeeded  in  the  title 
jagir  by  Ghnlam  Kasim  Khan,  the  present  plaintiff,  the  son  of  his  elder  eon* 
Mahammad  Akbar  Khan,  who  had  predeceased  him.     Ghulam  Kasim  Khan  was  a 
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minor,  aged  18  years,  when  his  grandfather  died, 
was  distributed  as  follows : — 


The  casli  allowance  of  Rs.  25,000 

R». 

...     18,000 


Ghalam  Kasim  Khan,  plaintiff 
Mahammad  Afzal    Khan,  defendant,    yonnger  son  «f 
Nawab  Sbah  Nawaz  Klian  ...  ...       5,000 

Two  widows  of  Nawab  Shah  Nawaz  Khan  ...  ...      ^000 

The  landed  property  of  Nawab  Sbah  Nawaz  Khan  at  the  time  of  his  death  may 
be  divided  into  three  gronps,  viz. : — 

(a)  (1)  T4nk,  (2)  Hayat,  (8)    Budha,  (4)  Baloch,  (5)  Kanra,  (6)  Daggar, 

(7)  Bakh  RaawaL 

(b)  (8)  189  Kanals,  9  Marias,  in  Sarang  zona;  (9)  114  Kanals  in  Mahammad 
Akbar;  (10)  86  Kanals,  17  Marias,  in  Ohora  zai. 

<o)  (11)  2,802  Kanals,  14  Marias,  in  Ghasha;  (12)  82,865  Kanals,  7  Marias, 
in  Oomal. 

The  villages  comprised  in  gronp  (a)  are  in  the  Jatartar  tract.  They  were  founded 
either  in  the  time  of  Katal  Khan  or  in  that  of  Sarwar  Khan,  and  undoubi«<lly 
belonged  to  the  Chief  for  the  time  being. 

The  Unds  comprised  in  group  (b)  -were  acquired  by  Shah  Nawaz  Khin  by 
purchase  or  otherwise.  Those  comprised  in  group  (c)  are  ancestral  lands,  sucres- 
sion  to  which  is  governed  by  the  ordinary  law  or  custom  of  inheritance  obtaining  in 
the  Katti  Khel  tribe.  There  is  a  dispute  as  to  whether  the  Gkasha  land  should  be 
included  in  group  (b)  or  in  group  (o). 

The  village  of  Dabarra  would  have  been  includable  in  group  (a),  but  for  the  fact 
that  at  settlement  the  Nawab  had  it  recorded  as  the  property  of  defendant. 

With  the  consent  of  the  parties  mutation  of  names  was  effected  in  their  favour 
in  equal  shares.  The  order  of  the  Deputy  Commissioner  of  Dera  Ismail  Khan 
sanctioning  it  was  passed  on  the  lOfch  March  1882.  The  whole  estate  including 
Dabarra  was  then  taken  under  the  management  of  the  Court  of  Wards,  because 
plaintiff  was  a  minor,  and  also  because  Shah  Nawaz  Khan  had  died  heavily  involved 
in  debt,  which  it  was  desired  to  liciuidate.  About  two  years  before  suit  it  was  released 
During  the  time  it  was  under  management  a  sum  of  Rs.  5,000  out  of  the  cash 
assignment  used  to  be  paid  yearly  to  defendant,  and  on  its  release  a  sum  of 
Rs.  18,122  was  paid  to  him.  On  the  Ist  Pebmaiy  1892  he  appUed  for  partition  of 
the  greater  portion  of  Shah  Nawaz  Khan's  estate.  He  appears  to  have  omitted 
Nos.  9  and  10.  In  his  application  he  expressed  his  wiUingness  to  aUow  one-half 
of  Dabarra  to  plaintiff  provided  that  he  did  not  object  to  the  partition.  PLiintiff 
however,  objected  that  he  was  not  entitled  to  share  in  the  property.  Onthe7tii 
June  1892  he  was  given  a  month  within  which  to  institute  a  suit.  His  fint 
plamt  was  filed  on  the  18fch  August  1892,  but  the  plaint  on  which  the  suit 
eventually  proceeded  is  dated  the  8rd  February  1894.  The  pedigree  of  the  parties 
is  as  follows  : — 
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Plaintiff  now  admits  that  defendant  is  entitled  to  a  share  in  Gomal,  althongh 
at  one  time  he  denied  his  right  thereto.  He  asserted  that  the  rest  of  the  villages 
^^^^'JJ^^andlandslefthy  his  grandfather  were  appurtenant  to  the  Chief  ship  and  on  that 
gronnd  he  claimed  possession  of  the  half  share  in  them  held  by  defendant.  He 
further  claimed  the  whole  of  Dabarra  on  the  ground  that  the  Kawab  was  not 
entitled  to  alienate  it.  In  the  event  of  ito  being  held  that  defendant  was  entitled 
to  a  share,  he  prayed  that  it  might  be  declared  that  he  would  not  be  entitled  to 
possession  thereof  by  partition,  unless  he  pud  off  his  prop^tionate  share  of  m  sum 
of  Bs.  1,40,000  spent  out  of  the  jagir  income,  additional  allowance  and  income 
from  landed  property  on  the  payment  of  Shah  Nawas  Khan's  debts.  Finally 
he  prayed  for  a  degree  for  Rs.  15,000  cash  unlawfully  received  by  defendant  from 
the  Court  of  Wards.  He  alleged  that  defendant  had  obtained  his  ooneeiit  to  mutation 
of  names  by  fraud  and  undue  influence,  and  that  he  had  taken  advantage  of  his 
youth  and  inexperience.  Defendant  joined  issue  on  all  points,  and  alleged  among 
other  things  that  the  lands  known  as  Sarang  Zona,  Ohora  Zai,  Ohnsha  and  Chakla 
formed  part  of  the  village  of  Gomal,  his  rights  to  half  of  which  had>ot  been  denied 
by  plaintiff. 

The  Lower  Court  dismissed  the  suit  and  plidntiff  has  appealed  to  this  Court. 

The  first  question  in  the  case  is  what  was  the  position  of  the  Chiefs  and  of  the 
members  of  their  family  with  regard  to  the  villages  of  TAnk  proper;! what  ''^as  the 
effect  of  the  change  in  the  position  of  Aladad  Khan  towards  that  tract  brought 
about  by  his  flight  and  by  the  assumption  of  supreme  control  by  the  Sikhs  and 
subsequently  by  the  British  Oovemment;  and  in  what  capacity  was  Xawab  Shah 
Nawaz  Khan  reinvested  with  a  portion  of  the  inheritance  of  his  ancestors. 

It  will  clear  the  ground  to  consider  first  whether  the  tribe  to  which  the  parties 
belong  is  governed  in  matters  of  inheritance  by  Mahomedan  Law  or  by  custom. 
As  to  this  there  cannot  be  any  doubt  toat  it  is  governed  by  custom.  No  instance 
can  be  shown  in  which  Mahomedan  Law  has  been  followed.  Mr.  Tucker  in 
paragraph  2  of  Appendix  No.  XV  to  his  Settlement  Report  states  that  as  regards 
Mahomedans,  the  rules  affecting  inheritance  and  transfer  of  Und  laid  down  by  the 
Shariyat  are  almost  invariably  disregarded.  When  a  man  dies  his  estate  devolves 
upon  his  son  or  sons  to  the  exclusion  of  aU  other  persons  who  would  have  inherited 
onder  Mahomedan  Law.  The  rule  is  too  well  known  to  call  for  further  dUcussion, 
and  the  learned  counsel  for  defendant  has  not  attempted  to  argue  that  the  parties 

are  governed  by  Mahomedan  Law. 

A  consideration  of  the  oral  and  documentary  evidence  of  tii«  history  of  the  tract 

and  of  the  opinions  of  Government  Officials  leads  us  to  the  following  conclusions:— 

1.  The  country  known  as  Tink  proper  lielonged  to  the  Chief  for  the  time  being 
who  was  both  ruler  and  proprietor. 

2.  Succession  devolved  upon  the  eldest,  son  of  the  Chief,  the  members  of  his 
family  being  entitled  to  maintenance  only. 

8.  If  the  old  order  of  things  had  continued.  Shah  Nawaz  Khan  and  after  him 
plaintiff  would  have  been  sole  proprietor  of  the  whole  of  the  villages  in  TAnk  proper. 

4.  At  the  time  of  the  last  settlement  it  was  generaly  reccgnised  that  Major 
Nicholson  had  gone  too  far  in  conferring  proprietary  rights  on  the  dominant  class 
In  each  village,  atid  Shah  Nawaz  Khan   Would  probably  have  been  r.'instated  «• 
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proprietor  of  the  whole  tract  but  for  the  fact  that  the  Oovemor-Oeneral  in  Council         1908 
considered  that  Oovemmcnt  conld  not  in  initace  alter  the  ttatnt  accorded  by  Major  ^^    ^'>^ 

nl  A  IT  A ^f  ^f  AT) 

Nichobon  to  the  occnpiers  of  the  loil  in  1854.  Afzal  Khax 

6.  Government  recognised  the  estate  as  an  impartible  one  and  re-granted  it  as  Q^^jj^jg 

snch.    The  Kawab  himself  always  asserted  its  impartibility.  Kasiic 

6.  If  the  principle  of  impartibility  is  applicable  to  the  whole,  it  is  applicable  also  Khav. 

to  a  part. 

As  regards  the  first  three  points  the  main  argument  for  the  defendant  is  that 
the  country  wss  in  a  disturbed  state*  that  might  w  as  right,  that  Eatal  Khan  was 
merely  a  snccessfal  adTentarer,  whose  object  was  to  aggrandize  himself  and  the 
members  of  his  own  family  at  the  expense  of  the  members  of  the  tribe,  that  as, 
regards  the  former  he  was  merely  primut  Uder  pares  with  no  preponderating  rights, 
and  that  the  estate  held  by  him  was  of  too  unstable  a  nature  to  be  called  inheritable. 
We  sre  of  opinion,  however,  that  though  Sarwar  Khan  had  to  fly  after  his  father 
had  perished,  in  his  attempt  to  acquire  supreme  power,  he  was  always  recognised  as 
Katal  Khan's  heir  and  rightful  successor.  Sarwar  Khan  himself  was  a  vigorous 
and  able  ruler.  According  to  TucVer,  he  took  great  interest  in  agriculture  and  irri- 
gation, so  that  cultivation  extended  greatly  under  his  rule.  There  was  peace  within 
his  territories,  though  he  was  more  or  less  engaged  in  border  warfare.  He  was 
Chief  for  about  fifty  years,  and  for  some  years  was  practically  independent.  Such  a 
man  can  hardly  be  called  a  mere  adventurer.  His  power  was  gradually  consolidated 
and  was  not  of  mushroom  growth,  and  as  far  as  he  was  C(mcemed,  his  intention  was 
certainly  to  hold  the  tract  on  his  own  behalf,  and  to  transmit  his  rights  to  his 
eldest  son.  His  brothers,  Haibat  Khan  and  Shahbai  Khan,  lived  with  him,  but 
the  evidence  shows  that  they  were  dependent  on  him,  and  that  they  had  no  share 
in  the  rights,  dther  of  Chief  ship  or  of  proprietorship  possessed  by  their  brother* 
On  his  death  the  estate  devolved  upon  his  eldest  son,  Aladad  Khan,  and  though  he 
soon  had  to  abscond  in  consequence  of  the  exactions  of  the  Sikhs,  it  was  always 
looked  on  as  his  inheritance,  and  but  for  his  death,  he  would  have  been  reinstated 
in  it.  Daulat  Khan  was  his  eldest  son,  but  he  became  insane  in  his  boyhood,  and 
Shah  Nawaz  Khan,  the  second  son,  was  always  looked  on  as  his  father's  successor. 
He  was  formally  recognised  by  Government  as  Chief  of  T&nk  in  1854,  and  it  was 
declared  that  on  his  death  the  Chief  ship  ^ould  descend  to  the  most  efficient  and 
trustworthy  of  his  sons.  Proprietary  rights  In  the  whole  of  Tink  proper  would 
have  probably  been  granted  to  him  but  for  certain  considerations  which  will  be 
discussed  later  on.  It  will  be  as  well  to  discuss  here  the  tenure  of  the  land  in 
Gomal,  and  the  litigation  which  has  taken  place  regarding  it,  and  to  consider 
whether  the  distinction  which  is  alleged  to  exist  between  it  and  the  villages  of 
T&ok  proper  is  imaginary  or  reaL  We  find  that  in  1267  H\jri,  corresponding  to 
about  1841  A.D.,  in  the  time  of  the  T&nk  Khans,  there  wae  litigation  between 
Sahibdad  Khan  and  Khudadad  Khan,  sons  of  Sarwar  Khan,  and  Azam  Khan  and 
Sarbuland  Khan,  sons  of  Haibat  Khan  on  the  one  side,  and  Sultan  Khan  and 
Zaman  Khan,  son  of  Amir  Khan  on  the  other,  regarding  certain  lands  in  Gomal, 
and  that  they  were  partitioned  between  them  by  an  award  of  the  Multani  Khans.  In 
1866  SarbuUkud  Khan,  grandson  of  Katal  Khan,  sued  Furrukh  Sher  Khan  for 
possession  of  lands  in  Gomal.    From  an  intermediate  order  of  Lieutenant  Cavagnari, 
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j^PQ3         dated  6th  December   1866,   it  appears  that  in  1864  Farrukh  Sher  Khan  sued  Shah 

v^pv^         Nawaz  Khan  for  possession  of  ancestral  lauds  in  Qomal,  praying   that  he  might  be 

AfAHAMMAD  awarded  his  share  in  accordance  with  Mahomedan  Law.    The   Nawab   pleaded  that 
Afza^  Khaw 

^  according  to  the   custom  and  usage  of  the  Katti  Khel  people  succession  devolved 

Ohulah  upon  the  person  upon  whom  the  dastar  (lurban)  had  been  conferred,  and  that  other 
kIV^  members  of  the  family  who  were  of  low  position  were  not  entitled  to  anything  bnc 
maintenance.  His  contention  wa.«,  however,  over-ruled  by  Qeneral  (then  Major) 
John  Nicholson,  who  ordered  that  the  Qomal  lauds  should  be  equally  partitioned 
between  him  and  Farrukh  Sher  Khan.  Unfortunately,  this  decision  is  not  forth- 
coming, and  it  is  impossible  to  say  upon  what  grounds  it  proceeded.  It  cannot  have 
been  founded  solely  on  Mahomedan  Law,  because  under  that  Uw  Farrukh  Sher 
Khan's  share  would  have  been  considerably  less  than  one-half.  In  execution  of 
Major  Nicholson's  deciee  19,587  kanals  and  12  marlas  were  divided  into  two  wauds 
vig,,  Northern  wand  9,583  kanals  and  4|  marlas,  and  southern  wand,  bO,054 
kanals  and  7i  marlas,  of  which  Shah  Nawaz  Khan  took  the  former  and  Fttrrukh 
bher  Khan  the  Utter. 

In  1866  Sarbuland  Khan  came  forward  and  cUimed  one-half  of  the  land 
awarded  to  Farruh  Sher  Khan.  He  did  not  daim  any  portion  of  the  Nawab's 
share,  because  he  admitted  the  correctness  of  his  allegation  that  the  whole  estate 
devolved  upon  the  person  on  whom  the  dattar  had  been  conferred.  Enquiry  was 
made  as  to  how  much  of  the  land  was  acquired  by  Katnl  Khan,  the  common 
ancestor  of  the  parties.  The  area  acquired  by  him  was  found  to  be  11,101  kanals, 
and  Sarbuland  Khan  was  g^von  a  decree  for  one-quarter  of  it  on  the  16th  December 
1866.  He  then  as  agent  of  Musammat  Jindo  obtained  a  decree  for  one-half  of 
the  balance  of  the  Unds  acquired  by  Katal  Khan  stiU  held  by  Farrukh  Sher  Khan 
and  also  for  one-half  of  the  half  of  the  lands  acquired  by  Sarwar  Khan,  which 
Farrukh  Sher  Khan  had  obtained  from  the  Nawab  by  suit  in  1854-56. 

The  above  proceedings  are  relied  on  as  showing  that  the  Gomal  lands  were 
acquired  by  Katal  Khan  and  Sarwar  Khan  in  the  same  way  and  at  the  same  time 
as  they  acquired  the  tract  known  as  T&nk  proper,  and  that  the  Nawab,  as  he  could 
not  deny  that  Major  Nicholson  had  refused  to  recognise  his  sole  title  to  them  in  his 
capacity  of  Chief,  was  obliged  to  assert  that  th^  stood  on  a  different  footing  from 
the  Tink  villages,  whereas  in  reality  there  was  no  distinction  between  them.  It  is 
suggested  that  the  reason  why  there  was  no  litigation  about  the  TiUik  villages  was 
that  the  whole  oF  them  were  recorded  as  the  property  of  Government,  and  it  is 
contended  that  Sarbuland  Khan's  admismons  regarding  the  rights  of  Shah 
Kawaz  Khan  as  Nawab  are  not  entitled  to  any  weight,  because  they  were  in  league 
together  and  he  was  used  by  the  Nawab  as  a  tool  to  get  back  land  of  which  he 
conddered  he  had  been  wrongfully  deprived  by  Major  Nicholson.  It  must  be  admitted 
that  there  is  considerable  force  in  these  arguments,  but  we  are  satisfied  that  the 
statements  of  Mr.  Tucker  and  other  officers  regarding  the  difference  between  the 
tenures  obtaining  in  the  villages  in  the  Gomal  valley  and  those  in  T&nk  proper  are 
founded  on  independent  research  and  not  on  statements  made  by  the  Nawab,  and 
we  have  no  doubt  that  the  difference  is  real  and  not  imaginary.  How  Katal 
Khatfi  and  Sarwar  Khan  obtained  their  lands  in  Gomal  it  is  impossible  to  say,  but 
it  items  to  be  certain  that  theV  did  not  obtain  them,  as  in  the  case  of  Ttok  proper. 
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either    by  conquest    of  occupied  or  by    colonisation   of   nitoccnpied   tracts.     The  x903 

probability  is  that  both  Sarbuland   and  Musammat  Jindo  were  in  leagrue  with   the  wv^ 

Nf  A  H  AMMAD 

Nawab,  but  this  fact  merely  shows  that  he  was  not  satisfied  with  Major  Nicholson's  ajpzal  Khaw 
judgment,    and   considering  the  snmmaiy  nature  of  that    Officer's    settlement  it  v, 

is  possible  that  his  judgment  was  of  an  equally  summary  nature  and  unentitled       Ohulax 
towei»«ht.  Khak. 

As  regards  points  4  and  5  the  following  extract  from  letter  No.  898  P,  dated 
7th  May  1878,  from  the  Secretary  to  the  Qovemment  of  India,  Foreign  Department, 
to  the  Secrotaiy  to  the  Government,  Punjab, )is  important  as  showing  the  view  taken 
by  the  Supreme  Government  of  the  Nawab's  position.  The  letter  was  written  in 
answer  to  letter  No.  233  A,  dated  17th  February  1878,  in  which  the  Punjab  Govern- 
ment had  recommended,  among  other  things,  that  the  Nawab  should  be  compensated 
by  a  grant  of  proprietary  right  (equal  to  about  Rs.  40,000  or  Rs.  60,000)  in  the 
central  section  of  the  Pergana,  i.e,,  in  T4uk  proper.  As  regards  this  the  Secretary 
to  the  €k)vemment  of  India  wrote : — "  With  reference  to  the  question  of  compensa- 
tion to  the  Nawab,  I  am  to  state  that  after  an  attentive  perusal  of  the  earlier 
correspondence  regarding  the  Nawab's  connection  with  the  Tink  Pergana,  His 
Excellency  in  Council  entertains  grave  doubts  ps  to  the  justice  of  the  measures 
proposed.  Meagre  as  were  the  records  of  Major  Nicholson's  settlemeut,  there  is 
enough  to  show  that  Government  consider  d  those  with  whom  tbe  settlement  was 
made  as  the  actual  proprietors  of  their  holdings.  Major  Nicholson's  own  language 
is  unmistakeable.  lu  his  letter  of  the  10th  March  1854,  he  ssys,  '  Of  the  60 
odd  villages  which  composed  the  taluqa  of  Tink  direct  Engagements  have  been 
made  with  the  dominant  class  in  each  village,  except  T&nk  Khas,  the  chief  township* 
This  class  in  each  village  I  would  consider  and  record  as  proprietors  of  the  soil^  the 
parties  with  whom  the  pr  fit  and  loss  of  the  settlement  will  rest.  Shah  Nawaz 
and  his  descendants  I  would  record  as  the  raises  or  head  proprietors  of  the  taluqa 
entitled,  under  certain  conditions,  to  a  share  of  the  revenue  of  the  district.  In 
the  same  letter  in  reporting  the  Nawab's  anxiety  that  a  portion  of  his  allowance 
should  be  termed  inam-zemindari^  Major  Nicholson  said: — "  He  affirms, and  I  believe 
with  sincerity,  that  he  has  no  desire  to  interfere  in  any  way  with  tbe  present 
proprietors.  His  anxiety  is  that  the  title  of  Khan  of  Tiink  may  remain  in  his  family, 
Ac,"  The  language  of  the  Commissioner  of  the  Division  and  of  the  Chief 
Commissioner  (Sir  John  Lawrence)  in  his  Memorandum  is  equally  clear.  As 
between  the  Nawab  and  the  community  then  the  case  appears  to  have  been  correctly 
put  by  Colonel  Lake  in  1865.  His  view  seems  to  have  been,  1st,  that  it  was 
distinctly  held  in  1854  that  although  the  ancestral  position  of  the  Nawab  was 
admitted,  nevertheless,  as  he  had  long  been  dispossessed  and  as  in  the  interval  his 
proprietary  rights  had  been  enjoyed  by  others,  he  could  not  claim  to  recover  them  as 
hereditary  right,  and  2nd,  that  otherwise  the  Nawab  would  claim  as  a  right  and  not 
as  a  favour,  and  taat  the  question  ceased  to  be  one  of  policy  and  became  one  of  law. 
That  Captain  Coxe  at  the  Ute  settlement  recorded  the  lands  as  tbe  property  of 
Government  does  not  affect  the  question.  In  the  first  place  his  authority  to  do  so 
may  well  be  doubted.  But  what  is  more  to  the  point,  the  question  is  not  one  of  names 
but  of  rights  actually  enjoyed,  and  it  would  appear  that,  whatever  Captain  Coxe  may 
have  recorded  in  his  settlement  papers,  he  left  to  the  people  the  entire  profit  of  the 
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1903         1^^   ^^  paying  the  Oovemment  revenue  Mteised  on  them,   and  exacted  from 

^"-^n-^  them  nothing  whaterer  in  the  shape  of  rent  or   proprietor's  dues.    From  this  faet 

▲vZAL  Khav  ^^   excellency  in  Coancil  considers  that  (Government  cannot  now  in  jostice  alter 

V.  the  statns  accorded  to  the  occupiers  of  the  soil  in   1854,  that  Oovemment  cannot 

KAsnt^      revive  proprietary  claims  for  itself  and  still  less  in  order  to  ccmf er  the  benefits  of 

Khah.        them  on  some  (me  else.    If  then  the  Nawab  is  to  be  compensated  and  to  have  his 

pecuniary  position  improved,  this  should  be  done  at  the  expense  of  Oovemment 

and  not  by  withdrawing  from  the  people  property   which  we  conferred  on   them 

20  years  ago  and  have  allowed  them  uninterruptedly    to  enjoy.    That  the  Kawab's 

position  does  require  to  be  improved  admits  of  no  doubt,  &c,  &c." 

Mr.  Tucker  evidently  had  considerable  doubts  as  to  the  correctness  of  the 
view  entertuned  by  the  Oovemment  of  India  regarding  the  position  of  Major 
Nicholson's  leaseholders  (see  paragraph  280  of  his  report),*bnt  the  orders  of  Oovem- 
ment were  of  course  final  and  binding,  and  effect  had  to  be  given  to  them.  The 
compensation  eventually  given  to  the  Kawab  is  detailed  in  the  Sanad  of  the 
26th  January  1875. 

From  the  above  it  may  be  gathered  that  the  Oovemment  of  India  would 
have  restored  proprietary  right  in  the  whole  of  the  villages  in  T4nk  proper  to 
Nawab  if  it  could  have  done  so  without  oaanng  injustice  to  others,  asd  tiat  as 
it  could  not  restore  it,  it  granted  him  as  compensation  an  assignment  of  Rs.  25,000 
per  annum  from  the  revenue  of  the  Tink  Peigana.  This  sum,  together  with 
the  remitted  revenue  of  the  villages  belonging  to  him,  may  be  taken  as  representing 
the  income  which  would  have  accraed  to  him  as  proprietor  of  the  whole  tract 
paying  revenue  to  (Government.  In  a  certain  sense  therefore  he  was  restored  to 
his  proprietary  rights,  but  at  the  expense  of  Oovemment  and  not  at  that  of  the 
leaseholders.  If  we  had  no  claims,  it  is  hardly  likely  that  his  position  ¥rould  have 
been  so  vastly  improved.  The  nature  of  the  grant  shows  the  nature  of  the  policy 
of  Oovemment  as  regards  the  Nawab's  position.  It  was  to  descend  from  the 
Nawab  integrally  to  the  successor  in  the  ^rect  male  line  who  might  be  selected 
l>y  the  Oovemment  as  the  most  competent,  or  in  other  words,  Oovemment  said  to 
the  Nawab,  "as  regards  your  own  villages  we  made  them  oYer  entirely  to  you  and 
remit  the  revenue  for  ever,  and  your  successor  in  the  titie  will  get  the  sole  benefit 
of  that  remission.  As  regards  the  villages  which  ought  to  be  yours,  but  which 
we  are  prevented  by  circumstances  from  restoring  to  you,  we  compensate  to  you 
to  the  extent  of  Bs.  25,000  per  annum,  and  when  you  die  your  successor  in  the 
title  will  succeed  to  the  whole  of  this  sum  also.  The  dignity  of  the  Chief  ship  will  be 
thus  maintained,  and  the  income  allotted  for  its  nuuntenance  will  not  be  frittered 
away  by  partition  among  your  natural  hdrs." 

.  As  regards  the  villages  in  group  (a),  it  is  doubtful  whether  the  Nawab's  proprie- 
tary rights  were  ever  lost,  though  they  may  have  remained  in  abeyance  for  a  time. 
The  Oovemment  of  India  regarded  Captain  C^xe's  action  in  recording  Ck>vemment 
as  proprietor  of  the  T4nk  villages  as  ultra  vires  and  disowned  it,  and  notwithstand- 
ing the  record  of  Oovemment's  proprietary  rights  the  toajib^ut'Org  of  the  villages 
in  group  A  declare  that  nobody,  except  Mabammad  Shah  Nawaz  Khan,  is  com- 
^  petont  to  mortgage  or  sell  the  lands  of  the  village.  If  then  the  Nawab's  rights 
were  never  eitinguished,  the  estate  should,  in  accordance  with  family  castom. 
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devolve  upon  the  eldest  bod.  If  there  was  a  re-grant,  there  is  nothing  to  show  that 
(Government  intended  to  create  a  fresh  estate,  snhject  to  the  OTdinary  law  of  inheri- 
tance. On  the  contrary,  its  intention  appears  to  have  been  that  the  estate  should  .  v  h 
descend  integrally  to  the  Chief  for  the  time  being,  although  it  is  possible  that  snch  v. 
Chief  may  not  in  every  case  be  the  eldest  son  of  the  previous  Chief,  or  such  eldest  Ghulax 
son's  senior  representative,  or  that  he  may  even  be  chosen  from  the  junior  to  the 
exclusion  of  the  senior  line.  Kawab  Shah  Kawai  Khan,  it  may  be  notpd,  declared 
that  the  villages  in  link  proper  always  went  with  the  title  (of  Rais  or  Kawab),  and 
not  according  to  the  ordinary  rules  of  inheritance  [#00  note  by  Sir  (then  Mr.)  J.  B. 
Lyall  on  Mr.  Tucker's  mema  on  T&nk,  dated  14th  January  1872].  This  considera- 
tion led  me  to  ask  that  separate  provision  might  be  made  for  his  younger  sou, 
Mahammad  Af  lal  Khan,  in  the  event  of  his  elder  son,  Mabammad  Akbar  Khan, 
being  selected  by  Government  to  succeed  him  as  Nawab  and  Jagirdar,and  the  family 
history,  given  along  with  the  pedigree  included  in  the  T4nk  settlement  record,  shows 
that  he  asserted  that  only  that  person  held  possessicm  of  the  land  who  possessed  the 
title  of  Kawab  and  that  no  other  person,  eicept  the  Chief  for  the  time  being,  had 
any  connection  with  it.  Under  such  circumstances  it  seems  extraordinary  that  • 
plaintiif  should  have  consented  to  mutation  bdng  effected  in  defendant's  favour ; 
but  as  he  was  only  thirteen  years  old  at  the  time,  the  probability  is  that  he  knew 
nothing  about  his  grandfather's  opinion  on  the  subject,  and  of  course  no  weight 
can  be  attached  to  his  admission.  Mir  Akm,  son  of  Sarbuland  Khan,  was  Tahsildar 
of  T4nk  at  the  time,  and  it  la  posnble  that  his  action  was  not  wholly  disinterested. 
On  the  whole  we  think  that  this  is  a  case  in  which,  to  quote  the  words  of  their 
Lordships  of  the  Privy  Council,  in  Kiir  Pal  jSingh  v.  Jai  Ftd  8inffk(l),  "  all 
the  lines  of  evidence  examined  converge  on  the  aame  point.  Perhaps  no  one  of 
them  would,  standing  alono,  be  conclusive  in  favour  of  the  plaintiff's  case,  but 
taken  as  a  whole  they  are  conohinve.''  We  therefore  hold  that  plainUff  as  Kawab 
is  entitled  to  sole  possession  of  the  seven  villages  included  in  group  (a). 

As  before  remarked  the  village  of  Dabarra  would  have  been  includible  in  group 
(a),  if  the  Kawab  had  not  given  it  to  defendant  at  the  Settiement.  It  is  therefore 
necessary  to  consider  the  circumstances  under  which  the  gift  was  made  and  whether 
it  is  valid. 

Dabarra  is  ntuated  on  the  borders  of  the  Gomal  valley.  It  was  founded  by 
some  people  of  the  Yakub  Khel  tribe  who  deserted  it  in  the  time  of  the  Multanis. 
Suhsequentty  people  of  the  surrounding  villages  cultivated  portions  of  the  area  from 
time  to  time.  On  the  1st  December  1868,  defendant  who  was  then  about  four 
years  old,  offered  to  found  »  new  viUago,  on  condition  of  a  settlement  being  made 
with  him  at  reasonable  rates.  The  offer  was  of  course  really  made  by  Shah  Kawas 
Khan  in  defendant's  name.  It  was  accepted.  On  the  80th  January  1876, 
Mr.  Tucker  asked  the  Kawab  to  inform  him  whether  the  village  should  be  entered 
as  his  property  or  as  that  of  defendant.  He  replied  on  the  81st  March  1876,  that 
as  the  mattter  relating  to  the  grant  of  revenue  to  the  Assessees  and  Maliks  was 
ponding  before  the  Government  authorities,  he  could  not  make  any  suggestions  and 
the  authorities  might  make  whatever  entry  they  deemed  proper.  Upon  this 
Mr.  Tucker  ordered  that  the  Kawab  should  be  recorded  as  proprietor.    On  the  23rd 

(1)  (18S6)  I.  L.  K.  19  All.  1 ;  L.  R.  28    I.  A.  U7. 
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1903  June  1876,  the  Na\va1»  wrote :   **  As  the  vilhige   is  my  property  and  has  been  granted 

to  me  in  jagir,  and  as  my  son  has  for  a  long  time  been    entered  as  its  proprietor,  I 


Mauammat)   pj^y  ^|jnt  the  whole  o*  the  village  be  granted  to  him  and  that  it   be   entered  in  the 
Afzal  Kuan 

^^  Settlement  Record  as   bis    property,  so  that  he  may  remain  m  possession  of  it  and 

Oh  rLAH      enjoy  the  whole  of  its  produce,  while  I  wiU  hnve  nothing   to  do  with  the  viUage.** 
A8IM         1^  accordance  with  thi^  request,  defendant  was  recorded  as  proprietor  of  the  village, 
but  it  is  clear  from  his  evidence  that  the  Nawab  enjoyed  the  income    accruing  from 
it,  as  long  sla  he  lived,  and  after  his  death  it  was  managed   by  the  Court  of   Wards 
along  with  the  other  villages,  and  the  income  was  not  enjoyed  by  the  defendant,  but 
was  devoted  to  the  liquidation  of  the  Nawab's  debts.    As  already  stated,  the  Nawab 
had  always  maintained  that  the  villages  in  TAnk  proper  were  Impartible  and  attached 
to    the    Chiefship.     PUintiff's  father,    Mahammad  Akbar  Khan,  was  alive  at  the 
time,  and  the  Nawab    naturally  looked    upon    him    as  hi«  successor.    He  had  been 
told  by  Colonel  Muuro,  Commissioner  of  the  Derajat^  in  January  1875,  that  it  rested 
with  him  to  make  provision  for  defendant's  maintenance,  and  we  have  no  donbt  that 
he  had  him  recorded  as  proprietor  of    Dai>arra,  with    the    intention    that  it  should 
devolve  upon  him  at  his  death,  and  that  he  should   not  be  left  to  the  tender  mercies 
of  his  elder  brother.     There  is  evidence  that  the  Nawab  attempted  to  obtain  the 
consent  of  Mahammad  Akbar  Khan  to  the  pix>posed  transfer,    but  without  success. 
It  may  be  true,  but  we  cannot  say  that  wo  attach  much  vteight  to  it.  and  the  matter 
is  not  of  much  importance.     We   look    upon    Dabarra  as  an  appanage  conferred  on 
defendant  as  a  younger  son  of  a  Chief  for  his  subsistence,  and  as  such  he   is  entitled 
to  keep  it.     Probably  be  is  not  full  proprietor    and    any  alienation  effected  by  him 
would  not  inure  btsyond  his    life-time,    at  all  events  as    against  the  Chief,  bat  it  la 
not  necessary  for  us  to  decide  the   point.    We   should    have  had  no  difficulty  about 
maintaining  his  possession  of  the  village,    but    for    the  fact  that  Oovemmeut  has 
diverted  for  his  use  lis.  5,000  of  the  grant,   which   ought  to  have  descended  integ- 
rally to  plaintiff.    The  Sanad  declares  that  both  the  jagir  and  the  cash  assignment 
will  descend  undivided  to  th>it  one  of  Maliammad  Shah  Nawaz  Khan's  lineal  heira- 
male  as    may  from  time  to  time  be  selected    by  the  Government  to  the  dignity  o€ 
Nawab.    The  Lieutenant  Qovemor   recommended  that    the  entire  jagir  and  caah 
assignment  enjoyed  by  Sh.ih  Nawaz  Khan  should  descend  to  Ghulam    Kasim   Khas 
subject  to  the  burden  of  Rs.  6.000  and  Rs.  2,000  cash  allowances  recommended  for 
Mahammad  Afzal  Khan  and  the  two    widows,  the  siud  allowances    being    granted 
upon  the  express  condition  that  they  would  lapse  to  the  Nawab  for  the  time  being 
upon  the  death  of  the  recipients  or  in  the  case  of  the  widows,  upon  their  re-marriage. 
These  proposals  were  sanctioned  by  the  Government  of    India  on  the    6th  October 
18S2.     We  think  that  s.  4  of  the  Pensions  Act,  1871,  prevents  us    from  interfering 
in  any  way  with  the  arrangement  made  by  Government,  but  as  it  was  illegal  and  in 
contravention  of  the  Sanad,  we  consider  that  we  are  entitled  to  call  upon   defendant 
to  elect  which  miuntenanco  he  will  take,  that  provided  by  his  father  or  that  provided 
by  Government.     He  is  not  entitled    to   keep  both    Dabarra  and  Rs.  6,000  per 
annum.    It  is  hardly  necessaxy  to  say  that  he  can  have  no  possible  claim  to    retain 
the  whole  of    Dabarra  along    with    one-half  of    the  other  villages.    His   father 
assigned  the  village  to  him  for  his  maintenance,  and  the  assignment  would  never 
have  been  made  if   he  had  contemplated  the  possibility  of  his    succeeding  to  a  half 
share  in  the  other  villagcv.     We  purpose  to  give  plaintiff  a  decree  for  the  possession 
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of    Dabarra,  subject  to  the  condition  that  such    decree    will    not    be   executed  ^c^ 

if,  vrithin  eix  months,  defendant  elects  to  keep  Dabarra  for  his  maintenance  and  to  ^*^ 

forego  all  claim  to  the  eftm  of  Ks.  *,000  per  aBuont  paid  to  him  out  of  the   grant,  ^^^^^^^^ 
to  the  whole  cf  which  pUintiif  is  entitled.  t^. 

The  lands  cowprised  in  group  (b)  were  acquired  by  Mahammad  Shah  Nawaz  Kasiu 
Khan.  Tbeir  area  is  insignificant.  It  is  urged  that  such  acquisitions  must  follow  Khan. 
the  general  rule  and  that  it  must  be  presumed  that  they  were  made  from  funds 
fioquired  by  the  Nawab  as  Chief «  We  are  not,  however,  prepared  to  accede  to  the 
argument,  and  do  not  find  suiBcient  grounds  for  holding  that  they  should  not 
descend  in  Hcoordance  with  Ike  custom  of  inheritance  prevailling  in  the  tribe  of  the 
parties. 

The  file  is  silent  as  to  how  and  when  the  Ofaasha  lands  were  acquired,  but 
there  is  a  statement  at  the  foot  of  the  Ck>mal  pedigree  table,  that  all  Kakini  or 
ancestral  lands  of  Sarwar  Khan's  descendants  together  with  those  vituateA  al 
Ohasha  were  partitioned  among  Nawab  Mahammad  Shah  Nawat  Khan,  Farrukh 
Slier  Khan  and  Moasammat  Jindo,  as  ancestral  prrperty.  Probably  the  Ghasha 
lands  were  inclmled  in  the  litigation  regarding  Gomal  lands,  which  has  been  already 
described,  and  we  are  not  satisfied  that  defendant  is  not  entitled  to  share  in  them. 
Tlie  arrangement  made  for  the  liquidation  of  the  Nawab's  debta  was  ss 
follows : — The  whole  of  the  estate  was  taken  under  the  management  of  the  Court 
of  Wards.  Of  the  grant  of  Rs.  25,000  per  annum,  Rs.  6,000  were  paid  to  defend- 
ant and  Rs.  2,000  to  the  widows.  There  remained  Rs.  18,000  plus  the  jagir  income 
realised  hi  kind  and  the  income  realised  from  proprietary  rights.  The  cost  of  the 
plaintiff's  maintenance  and  education  was  defrayed  oat  of  them,  and  the  balance 
was  applied  to  the  liquidation  of  the  debt.  A  statement  of  income  and  expenditure 
from  March  1882  to  March  1892  has  been  filed.  It  shows  that  the  income  was 
Rs.  3,57,01G-5-10,  of  which  Rs.  l,29,625-5-ll  were  expended  on  payment  of  the 
Kawab's  debts  and  Rs.  1,86,199- 14-6  more  or  less  on  plaintiff's  education,  mainten- 
ance, and  marriage,  improvement  of  the  property  and  establishment.  A  balance  is 
shown  of  Ba,  02,191-1-6,  viz.,  EU.  41,141-1-6  cash  and  Rs.  21,000  in  Government 
Promissory  Notes.  There  is  doubt  as  to  the  exact  correctness  of  the  totals,  but 
they  are  sufficiently  exact  for  the  purposes  of  this  judgment.  If  defendant  is 
really  entitled  to  a  half  share  in  the  whole  estate,  the  arrangement  was  not  tm 
equitable  one.  The  income  derivable  from  the  grant  of  Rs.  25,000  and  the  jagir 
was  not  liable  for  the  payment  of  the  debts  of  Shah  Nawaz  Khan  in  the  hands  of 
his  successor.  If  it  be  conceded  that  the  claims  of  creditors  could  be  enforced 
against  his  landed  estate,  such  claims  should  have  been  satisfied  out  of  the  income 
accruing  from  such  estate  and  not  out  of  funds  which  the  creditors  could  not  touch. 
According  to  the  statement  the  income  from  landed  property  was  only 
Rs.  80,702-7-5.  If  it  be  taken  that  the  whole  of  this  sum  was  devoted  to  the 
liquidation  of  the  debt,  there  still  remains  a  balance  of  Rs.  48,922-14-6  which  must 
have  been  defrayed  out  of  plaintiff's  grant  and  jagir.  As,  however,  the  effect  of  our 
decree  will  be  to  confer  upon  plaintiff  the  bulk  of  the  property,  it  is  only  fair  that 
he  should  pay  the  bulk  of  the  debts.  Objection  is  taken  to  the  payment  of 
Bs.  5,000  per  annum  to  defendant  out  of  the  grant,  but  he  had  to  live,  and  if  he 
h  id  not  received    this  sum,  he  would  have    boon  entitled  to  retain     Dabarra  for  his 
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1903  maintenahce.    Probably  the  annual  income  derirable  from  tbat  village  fallf  ihoft 

^"-^^         of  Rs.  5,000,  but  the  presumption  is  that  in  a  family  arrangement  of  this  kind,  the 
A¥ZiLL  ^^Air  ^^^^0^^^^  ^^  ^^®  welfare  of  all  parties  in  view,  and  the  Coorts  shoaid  not  inter- 
im, fere  except  upon  the  most  cogent  g^nnds.     We  have  not  the  will,  even  if  we  have 
GHiTLiH     the  power,  to  dispossess  defendant  from  the  share  of  the  estate  found  to  be  his,  nor 
-^■akn         ^^  ^®  prepared  to  declare  that    he    will  not    be    entitled  to  partition  and  aeparate 
possession  of  such  share  until  he  pays  plaintiff  a  certain  sum  of  money.    We  have 
no    details    of    the   sum    of  Bs.   18,622    or    Bs.    1^,122    paid    to  him   on    Ihe 
release  ot  the  estate  from  the  Court  of  Wards ;  and  considering  the  length  of  tune 
the  suit  was  pending  in  the  lower  Court,    and    the    fact    that,  in  his   first  pl^t, 
plaintiff  did  not  ask  for  a  money  decree,  we  do  not  think  that  we  should  be  justi- 
fied in  remanding  the  case  for  further  Inquiry,  and  we  must  hold  that  plaintiff  has 
not  sufficiently  established  his  right  to  the  sum  clumed  or  to  any  portionof  it. 

In  conclation  we  would  note  that  the  questions  in  dispute  between  the  parties 
are  questions  of  great  mcety  and  difficulty,  regarding  which  there  is  room  for 
considerable  difference  of  opinion.  The  fact  that  the  grants  were  tenable  during  the 
pleasure  of  the  British  Government  and  are  conditional  upon  good  conduct  and  loyal 
service,  caused  us  to  hesitate  about  admitting  plaintiff's  claim  to  the  villages  in 
Tink  proper,  for  it  is  evident  that  if  the  grant  is  resumed,  the  Nawab  for  the  time 
being  will  be  a  personage  of  little  or  no  importance.  His  position  will  be  that  of 
an  ordinary  landowner  and  not  that  of  a  Chief,  but  the  Courts  must  pass  their 
judgments  on  the  evidence  before  them  and  must  not  be  influenced  by  the  con- 
sideration of  improbable  contingencies.  As  a  matter  of  policy  it  it  probably 
important  that  the  Nawab's  posiUon  should  be  strongthened  as  much  as  possible. 

We  so  far  accept  the  appeal  as  to  give  plaintiff  a  decree  for  possessioii  of 
defendant's  recorded  half  share  in  the  villages  (1)  Tink;  (2)  Hayat;  (3)  Budha. 
(4)  Baloch;  (5)  Kaura;  (6)  Daggar;  (7)  Bakh  Banwal.  We  further  give  plaintiff 
a  decree  for  the  possession  of  Dabarra,  with  this  proviso,  that  the  decree  will  not  be 
executable  if,  within  six  months  from  t^s  date,  defendant  renounces  all  claim  to 
the  allowance  of  Bs.  5,000  per  annum  made  to  him  by  Oovcmment  out  of  plaintiff's 
grant.  If  he  either  refuses  or  fails  to  renounce  such  daim  within  such  period,  then 
plaintiff  will  be  entitled  to  execute  his  decree.  We  dismisf  the  rest  of  the  claim, 
und,  having  regard  to  the  nicety  of  the  questions  between  the  parties  and  to  the 
fact  that  plaintiff  has  only  partially  succeeded,  we  leave  the  parties  to  pay  their 
own  costs  throughout." 

On  this  appeal, 

Asquithy  K,C.  and  De  Gruyther  for  the  appellant  contend- 
ed that  the  respondent  had  Dot  established  any  Bpecial  custom 
which  would  give  him  the  right  to  exclude  the  appellant  from  the 
ownership  of  the  half  share  of  the  seven  villages  of  which  he  was  in 
possession.  Both  the  Courts  below  had  concurrently  found  that 
the  proprietorship  of  Nawaz  Khan  in  the  seven  villages,  was,  under 
the  settlement  proceedings  at  1854|  heritable  according  to  the 
local  custom,    Punjab  Laws  Act  {IV  of  1872  aa  amended  by 
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Act  Xn  of  1878),  86.  5  and  6.    No  custom  of  impartibility  or  of       1908 
Buooession   by  primogeniture  was  proved  ;  nor  was  any  custom  mahahmad 
established  according  to  which  the  villages  would  appertain  to  the  Ajzal  Koav 
Nawabship.    It  was  not  the  intention  of  the  parties  to  the  Sanad    Ohulak 
of  29th  January  187].,  nor  to  the  settlement  of  1854  that  these      |^ 
villages  should  so  appertain.    The  intention  of  the   Government 
was  to  create  a  new  tenure  subject  to  the  ordinary  law  of  inheri- 
tance, and  not  to  reinstate  Nawaz  Khan  in  any  portion  of  his 
ancestral  rights  ;  and  the  respondent  had  shown  no  title  to  eject 
the  appellant  by  virtue  of  any  sanad  or  grant  from  the  British 
<}ovemment.    The  respondent  was  bound  by  his  agreement  with 
the  appellant  of  equal  partition  entered  into  in  1882  with  the 
sanction  of  the  Court  of  Wards,  such  agreement  being  a  f  cmiily 
arrangement  made  to  avoid  litigation.     By  the  concurrent  findings 
of  the  Courts  below  the  respondent  was  not  entitled  to  possession 
of  the  village  Dabarra  which  was  given  by  Nawaz  Ehan  as  main- 
tenance to  his  second  son  and  belonged  now  exclusively  to  the 
appellant.    As  to  this  the  respondent  had  not  appealed  nor  filed 
any  notice  of  objection  under  s.  561  of  the  Civil  Procedure  Code. 

Rattigahy  E.G.  and  0.  JF,  Arathoon  for  the  respondent  con- 
tended that  the  property  now  in  dispute,  was,  as  had  been  rightly 
held  by  both  Courts  below,  acquired  by  the  ancestors  of  Nawaz 
Khan  by  right  of  conquest,  and  the  rights  possessed  by  them  in  it 
were  of  the  nature  of  exclusive  ownership.  The  fact  that  Nawaz 
Khan  was  entitled  to  an  hereditary  claim  to  this  property  was 
the  reason  for  his  being  restored  to  possession  of  it  in  1847  ;  the 
intention  of  the  Government  being  to  reinstate  him  in  his  ances- 
tral rights.  The  property  was  impartible  and  descended  by  the 
rule  of  primogeniture  to  a  single  heir :  the  history  of  the  family 
the  invariable  descent  from  the  father  to  the  eldest  son,  to  the 
exclusion  of  the  other  sons.  There  had  been  no  division  or 
partition  of  it,  and  the  course  of  judicial  decision  showed  that 
in  families  of  this  kind  confiscation  did  not  interfere  with  the 
impartible  nature  of  an  estate  or  with  its  mode  of  devolution. 
Bef erence  was  made  to  the  following  authorities  :  MuUu  Vadu^ 
ganadha  Tevar  v,  Dorasingha  Te€ar{l)  ;  Niir  Pal  Singh  v.  Jai  Pal 

(1)  (1881)  I.  L.  R.  8  Mid.  290,  807,  808.  >L.E.  81^  A.  99, 113  116. 


Digitized  by 


Google 


860 


Calcutta  series. 


[VOL.  XIX. 


1^       8ingh{l) ;  Elphiiistone's  "Cabul,"  62,  66 ;  Sir  Herbert  Edwardes' 

Mahammad  "A  Year  on  the  Punjab  Frontier,"  351, 860, 369,  370,  413 ;  Massy's 

afzal^Khan  ,. -gistory  of  the  Punjab  Chiefs,"  672;   Ounesh  Dutt  Singh  y. 

^Kkbi^     J/o^^aAwr  8mgh{2) ;  Beer  Pertab  Sahee  v.  Rajender  Pertab  8ahee(Z) ; 

Khak.      Sivagnana   Tevar  v.   Peria8ami{A)  ]  Bhagwan  Singh  v.    Secretary 

of  State  for  India  (5)  ;  Raja  Tarlagaddn   Jiallikarjana  v.  Raja 

Tarlagadda  Durga  Pra8ada{6) ;   Lak^hmipathi  v.  Kandasami(J) ; 

Maqbul  Huaain  v.  Lalta  Per8had{8) ;   Ram  Nundun  Singh  v.  Janki 

Eoer{9).     As  to  the  validity  of  the  gift  of  the  village  Dabarra  to 

the  appellant  for  maintenanoe :  Ameerooniasa  Khatoon  v.  Abedoo* 

nisaa  Khatoon{10) ;  Khajooroonissav.  Rowshan  Jehan(ll);  Baillie*8 

Mahomedan  Law,  62'5 ;  Moguhha  v.  Mahamad  Saheh{\2) ;  Meherali 

V.  Tajudin{13);  and  the    Punjab  Law$  Act   (IV    of    1872  as 

amended  by  Act  XX   of  1878),  s.   6,  were    referred  to.    The 

respondent  can    contest  the  finding  against  him  as  to  Dabarra 

although  he  has  not  cross  appealed  nor  filed  a  notice  of  objection 

under  s.  661  of  the  Civil  Procedure  Code :  Lata  Oauri  Banker  Lai 

V.  Janki  Per«Aafl?(14);  and  Bhagoji  v.  Bapuji(\S)  were  referred  ta 


Mmy  15. 


De  Qruyther  replied* 


p^n 


The  judgment  of  their  Lordships  was  delivered  by 

SxB  AvBBBW  SooBLB.  Shah  Nawaz  Khan,  Nawab  (^ 
T^nk,  died  on  the  10th  January  1882,  leaving  him  surviving  a 
grandson,  Q^hulam  Kasim  Khan  (the  son  of  his  elder  son,  Maham- 
mad Akbar,  who  had  predeceased  him),  and  a  son  of  Mahammad 
Afzal  Khan.    At  the  time  of  the  Nawab's  death^  the  grandson 


(1)  (1896)  I.  L.  R.  19  AU.  1,  9, 

10;  L.B.  23 LA.  147, 151. 

(2)  (1855)  6  Moo.  I.  A.  164, 187, 

190, 191. 
(8)  (1867)  12  Moo.  I.  A.  1,  29, 
83,  84,  86. 

(4)  (1878)  L  L.  R.  1  Mad.  312  ; 

L.  R.5LA.6L 

(5)  (1874)  L.  R.  2  I.  A.  88. 

(6)  (1900)  I.  L.  R.  24  Mad.  147; 

L.  R.  27 1.  A.  151. 

(7)  (1892)  I.  L.  B.  16  Mad.  54. 


(8)  (1901)  I.  L.  R.  24  All.  1. 

(9)  (1902)  I.  L.  R.  29  Calc  828 ; 

L.  R.  29  I.  A.  178. 

(10)  (1875)  15  B.  L.  B.67;  L.  B. 

2  I.  A.  87. 

(11)  (1876)  I.  L.  R.  2  Calc.  184; 

L.  R.  3  I.  A.  29L 

(12)  (1887)  I.  L.  R.  11  Bom.  517. 

(13)  (1888)  L  L.  R.13  Bom.  156. 

(14)  (1889)  I.  L.  R.  17  Calc.  809; 

L.  R.  17  L  A.  57. 

(15)  (1888)  I.  L.  B.  18  Bom.  ^. 
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was  thirteen    yeara    of  age,  and  the    son   about    twenty-three       iocs 
years  old.     Upon  their  joint  application,  the  Nawab's  estate  was  mahammad 
transferred  into  their  two  names  as  proprietors  in  equal  shares ;  Afzal  Khak 
but  this  mutation  is  not  relied  on,  as  Qhulam  Kasim  Khan  was     Ghulam 
then  a  minor,  and  the  Nawab  having  died  in  debt,  the  manage-      khan 
ment  of  his  property  was  undertaken  by  the  Court  of  Wards. 

On  the  6th  October  1882,  the  Government  of  India  sanctioned 
the  appointment  of  Ghulam  Kasim  Khan,  the  grandson  of  the 
late  Nawab,  to  be  the  successor  "to  the  title  and  position  of  Nawab 
and  Chief  of  Tdnk,  and  also  to  the  entire  jagir  and  cash  assign- 
ment enjoyed  by  the  late  Nawab,"  subject  to  a  deduction  of 
certain  emoluments  "for  the  maintenance  of  the  son  and  the  two 
widows  left  by  Shah  Nawaz  Khan." 

The  young  Nawab  attained  his  majority  in    1892,  and  the 
estate  was  released  from  the  superintendence  of  the  Court  of 
Wards.    His  uncle  thereupon  claimed  partition,  basing  his  claim 
on  the  mutation  proceedings,  but  the  Revenue  Court  declined  to 
enter  into  the  question  of  title,  and  referred  the  parties  to  the 
Civil  Court.    Tho  present  suit  was  therefore  instituted  in  February 
1894,  the  lespondent  being  plaintiff  and  the  appellant  defendant. 
The  claim  was  to  recover  the  half -share  of  Shah  Nawaz's  property 
entered  in  the  defendant's  name  in  1882,  on  the  ground  that 
"  according  to  the  custom  and  the  practice  of  the  family  "  the 
'•vhole  of  it  belonged  to  the  Chief  for  the  time  being  as  head  of 
the  family  and  by  virtue  of  his  Chiefship.    The  defendant,  in  his 
written  statement,    denied   the  custom?    and    asserted  that  "  in 
matters  relating  to  succession  the  parties*  family  has  always  been 
bound    by    Mahomedan  law."    It    is    now  admitted  that    the 
Mahomedan  law  does  not  apply,  and  that  the  decision  of  the 
daim  depends  upon  the  custom  existing  in  the  family — that  is  to 
say,  whether  the  estate  goes  with  the  Chiefship,  as  alleged  by  the 
plaintiff,  or  devolves  according  to  the  custom  of  the  district, 
under  which,  the  defendant  asserts,  the  property  would  be  divided 
between  the  son  and  grandson  of    the  late  Nawab  in  equal 
shares. 

The  District  Judge  found  that  the  plaintiff  had  failed  to  prove 
the  special  custom  alleged  by  him,  and  dismissed  the  suit.  The 
Ohief  Court  of  the  Punjab,  on  appeal,  reversed  this  decision  and 
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1908       gave  the  plaintiff  a  decree  for  possession  of  defendant's  recorded 

Mah^mad  talf  share  in  seven  villages,  t?»«.,  (1)  Tdnk,  (2)  Hayat,  (3)  Bndha, 

AizAL  Khak  (4)  Balooh,  (5)  Kaura,  (6)  Daggar,  ood  (7)  Rukh  RanwaL    As  to 

GHTTLAif    an  eighth  village,  Dabarra,  the  Court  gave  the  plaintiff  a  decree 

Khak.      for  possession,  "  with  this  proviso  that  the  decree  will  not    be 

executable    if,    within    six    months  from  this  date,    defendant 

renounces  all  claim  to  the  allowance  of  Es.  5,000  p(r  annum  made 

to  him  by  Government  out  of  plaintiff's  grant.     If  he  either 

refuses  or  fails  to  renounce  such  claim  within  such  period,  then 

plaintiff    will   be    entitled  to  execute  his    decree."    The  present 

appeal  is  against  both  branches  of  this  decree. 

A  great  body  of  evidence,  both  oral  and  documentary,  was 
adduced  as  to  the  history  of  Tink  and  its  rulers  prior  to  the  British 
annexation  of  the  Punjab,  from  a  consideration  of  which  the 
Chief  Court  arrived  at  the  following  conclusions : — 

*'  1.  The  country  known  as  T6nk  proper  belonged  to  the  Chief 
for  the  time  being,  who  was  both  ruler  and  proprietor." 

**  2.  Succession  devolved  upon  the  eldest  son  of  the  Chief, 
the  members  of  his  family  being  entitled  to  maintenance  only." 

In  these  conclusions  their  Lordships  concur.  The  history  of 
the  Chiefs  of  Tint,  as  shown  in  this  Becord,  was  marked  by 
many  vicissitudes.  Originally  independent  they  became  tributary 
in  turn  to  the  Afghans  and  the  Sikhs;  they  were  eometimes  in 
power,  and  sometimes  in  exile ;  but  so  far  as  the  evidence  extends, 
the  succession  to  the  Chiefship  went  always  in  the  line  of  primo- 
geniture, except  in  one  instance  in  which  the  eldest  son  was  set 
aside  on  the  ground  of  insanity.  And  with  the  Chiefship  went 
the  ownership  of  the  lands  of  the  ilaka.  As  Sir  John  Lawrence 
observes,  in  a  memorandum  of  17th  March  1854,  **  Previous  to 
the  expulsion  o(  the  father  of  Shah  Nawaz,  he  was  virtually  the 
Chief  and  the  landed  proprietor  of  the  whole  of  T&nk.  All  other 
classes  had  been  reduced  to  complete  subjection." 

When  the  settlement  of  the  country  was  made  after  the  irtro- 
duction  of  British  rule  in  1849,  it  was  the  policy  of  the  Govern- 
ment to  recognise  the  occupiers  of  the  soil  as  the  proprietors 
of  their  respective  lands ;  and  although  Shah  Nawaz  Ehan  asserted 
a  proprietary  title,  by  virtue  of  his  Chiefship,  to  all  the  villages, 
sixty-seven  in  number,  which  formed  the  Pergana  of  T^nk,  his 
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claim  was    eventually   admitted  in  regard  to  seven  only,  e?i«.,  (1)        1903 
Tank,  (2)  Baloch,  (3)  Budha,  (4)  Kaura,  (6)  Hayat,  (6)  Daggar,  MAH':;rMAi> 
and  (7)  Dabarra.    These    are  the  villages  now  in  dispute ;  the  -A^fzal  Khan 
eighth,  Rukh  Ranwal,  being  a  tract  of  grass  land  used  for  grazing     Ghulaic 
horses  and  appurtenant  to  Tdnk.     Their  Lordships  agree  with  the      kha!? 
Chief  Court  that  the  effect  of  this  settlement  was  not  to  create  a 
fresh  estate  subject  to   the  ordinary  law  of  inheritance,  but  to 
continue  to  the  Chief  for  the  time  being,  as  it  were  jure  coroncp, 
the  proprietorship  of  the  villages  which  had  been  founded  by  his 
ancestors,   and   the  succession  to    which  had    theretofore    been 
regulated  by  the  custom  of  the  family. 

This  view  is  supported  by  what  took  place  in  1875,  when,  as 
the  result  of  considerable  negotiation,  the  Government  of  India 
conferred  upon  Shah  Nawaz  Khan,  as  an  hereditary  jagir,  a  cash 
allowance  of  Rs.  25,000  per  annutUy  together  with  the  land  revenue 
of  the  seven  villages  abovementioned,  to  be  "  held  on  condition  of 
good  service,  and  descend  from  the  Nawab  integi'ally  to  the 
successor  in  the  direct  male  line  who  may  be  selected  by  the 
Government  as  most  competent."  In  sanctioning  this  grant  the 
Governor-General  in  Council  expressly  recognised  that  "  the  status 
accorded  to  the  occupiers  of  the  soil  "  imder  the  Regular  Settle- 
ment could  not  be  altered,  and  accordingly  made  no  change  in  the  ' 
position  in  which  the  Nawab  already  stood  in  regard  to  the 
proprietorship  of  these  villages,  as  distinguished  from  their  liability 
to  payment  of  Government  revenue. 

Upon  the  terms  of  this  arrangement  being  communicated  to 
Shah  Nawaz  Khan,  he  **  expressed  a  wish  that  separate  provision 
might  be  made  for  his  younger  son,  Mahammad  Afzal  Khan,  in 
the  event  of  the  elder  son,  Mahammad  Akbar  Khan,  being  selected 
by  Government  to  succeed  him  as  Nawab  and  Jagirdar  at  a  future  • 

time  ;"  and  he  was  informed,  in  reply,  that '*  he  himself  had 
always  stated  it  to  be  the  rule  in  the  Katti  Khel  family  that  the 
head  of  the  family  should  alone  arrange  what  provision  should  be 
made  for  junior  members.  Such  being  the  case,  the  authorities 
saw  no  cause  to  deviate  from  what  was  acknowledged  by  the 
Nawab  himself  to  be  the  recognised  and  established  custom  of  his 
house."  In  pursuance  of  this  suggestion.  Shah  Nawaz  Khan,  on 
the  23rd  June  1876,  applied  to  the  Settlement  Officer  that  the 
name  of  his  son  Mahammad  Afzal  Khan  should  be  entered  as 


Digitized  by 


Google 


864  CAI.OTTTA    SEftlBS.  fVOL.  XXX. 

1903        proprietor  of  the  village  of  Dabarra  **  so  that  he  may  remain  in 

Mahammad  possession  of  it  and  enjoy  the  whole  of  its  produce  while    I  will 

Afzal  Khan  jj^y^  nothing  to  do  with  the  Tillage  ;'*  and  the  order  upon  this 

Ghulam     application  was  "  that  an  entry  should  be  made  according  to  the 

Khaw.      request  of  the  Nawab,  who  in  the  capacity  of  a  jagirdar  will  held 

the  village  as  before."     The  Chief  Court  held  that  under  these 

proceedings  Dabarra  became  "  an  appanage  conferred  on  defendant 

as  a  younger  son  of  a  Chief  for  his  subsistence,  Bud  as  such  he 

is  entitled  to  keep  it ;"  but  the  learned  Judges  considered  that  as 

the  Government,  on  the  death  of  Shah  Nawaz  Khan,  transferred 

Es.  5,000  of  his  allowance  to  the  defendant,  they  were  "  entitled  to 

X5aH  upon  the  defendant  to  elect  which  maintenance  he  will  take — 

that  provided  by  his  father  or  that  provided  by  the  Gtoverament," 

Their  Lordships  can  discover  no  ground  for  putting  the  defendant 

to  this  election;  the  cash  allowance  and  the   assignment  of  the 

village  arise  from  different  sources,  and  are  independent  of  each 

other ;  and  without  expressing  any  opinion  as  to  ihe  permanency  or 

otherwise  of  the  alienation  of  Dabarra,  their  Lordships  consider 

that  as  regards  Dabarra,  the  conditions  imposed  by  the  decree  of 

the  Chief  Court  cannot  be  supported. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
decree  of  the  Chief  Court,  so  far  as  it  directs  that  the  plaintiff 
should  receive  possession  cf  defendant's  recorded  half  share  in  the 
villages  of  (1)  Tdnk,  (2)  Hayat,  (3)  Budha,  (4)  Baloch,  (5)  Kaura, 
(6)  Daggar  and  (7)  Bukh  Banwal,  be  confirmed  and  the  appeal 
dismissed ;  and  so  far  as  it  relates  to  possession  of  Dabarra  that 
the  appeal  should  be  allowed  and  the  defendant  declared  entitled 
to  the  benefit  of  the  grant  of  the  village  for  his  maintenance 
made  by  Shah  Nawaz  Khan  without  renouncing  his  claim  to  the 
•  allowance  of  Rs.  6,000  per  annum  made  to  him  by  Government ; 

and  that  in  other  respects  the  decree  of  the  Chief  Court  should  be 
confirmed.  As  the  respondent  has  succeeded  as  to  the  greater  part 
of  his  claim  the  appellant  must  pay  to  the  respondent  three-fourths 
of  his  costs  of  this  appeal,  and  the  respondent  must  pay  to  the 
appellant  one-fourth  of  his  costs  thereof  with  the  usual  set-off. 

Decree  varied. 
Solicitors  for  the  appellant:  Chas.  Rogen  Sons  8f  JRuaself, 
Solicitors  for  the  respondent :  T.  Z.  Wilt  on  8f  Co. 

J.  V.  w. 
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SHEIRAM  RUPRAM  p.  c.» 

1903 
V. 

MADANQOPAL  QOWARDHAN. 

[On  appeal  from  the  Court    of  the  Judicial  Commissioner, 
Hyderabad  Assigned  Districts.] 

Contritct — Suit  for  dcmageg  for  breach  of  ooutraci — Non-delivery — Tender  of 
Price — Eectdineee  and  willingneee  to  pay  without  making  actual  tender  of 
money— Contract  Act  (IX  of  1872)  s,  61. 

In  a  luit  for  damages  for  breach  of  a  contract  to  deliver  cotton,  tbere  was 
evidence  that  the  plaintiffs  had  called  on  the  defendant  to  perform  his  part  of  the 
contract  by  giving  delivery,  but  that  he  had  refused  to  do  so  and  had  repudiated 
the  contract.  The  plaintiffs  proved  that  they  were  ready  and  willing  to  carry 
out  their  part  of  the  bargain  and  had  made  preparations  with  the  object  of 
having  the  money  ready  to  pay  for  the  cotton  on  delivery  : — 

ffeld,  that  under  s.  51  of  the  Contract  Act  (IX  of  1872)  they  had  done  sufficient 
to  entitle  them  to  recover  damages,  and  were  not  obliged  to  show  that  they  made 
an  actual  tender  of  the  money. 

AppBAL  from  a  decree  (28th  Jime  1900)  of  the  Court  of  the 
Judicial  Commissioner,  Hyderabad  Assigned  Districts,  whereby  a 
decree  (16th  Jime  18i^9)  of  the  Civil  Judge,  Amraoti  District, 
was  modified,  and  the  respondents'  suit  decreed  with  costs. 

The  defendant,  Shriram  Rupram,  appeaUd  to  His  Majesty  in 
Council. 

The  suit  was  brought  by  the  respondents,  Madangopal 
Gowardhan  and  others,  for  damages  for  the  non-deliyery  to  them 
by  the  appellant  of  700  bojas  or  bales  of  cotton. 

The  defendant,  a  merchant  and  commission  agent,  carrying  on 
business  under  the  firm  of  Shriram  Rupram,  had  dealings  with, 
amongst  others,  certain  persons  trading  under  the  name  of  Kastur- 
chand  Bhikamchand  at  Khamgaon,  to  whom,  at  the  date  of  the 
contract  in  suit,  he  was  imder  an  obligation  to  deliver  1,050  bales 
of  cotton  which  he  had  bought    on  their  account.     He   also  had 

*  Present:  Lord  Macnaghtbk,  Lokd  Ltndxbt,  Sib  Andbbw  Scobib,  avd 
Sib  Abthue  Wilson. 
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1903       dealings  with  the  plaintife'  firm  of  Madangopal  Qowatdhan  for 
Shmbam    "^l^ch  mutual  and  current  accounts  existed.    On  16th  and  16th 
RirpBAK     December    1892  one  Pakurdas  Purohit,   a  broker,    wired   to  the 
Madaxgopal  plaintiff's  fififi  from  Khamgaon  instructing  them  to  sell    1,000 
^°'^'^^'*^''''- bales  of  cotton  at  Amraoti  for  what  is  called  **  basant "  deUvery 
(namely,  delivery  during  that   portion  of  the  Hindu   month  of 
Magh  which  corresponded  with  the  period  between  the  12th  and 
22nd  January  1893),  and  at  the  same  time  he  wrote  them  a 
letter  informing  them  that  the  1,000  bales  to  be  sold  belonged  to 
Kasturchand  Bhikamchand  who  would  be  the  sellers  of  the  bales 
to  the  plaintiffs'  firm,   and  the  latter  would  be  the  purchasers. 
This  position  was  accepted  by  Kasturchand   Bhikamchand   and 
plaintiffs'  firm.     On  the  receipt  of  the    letter    the    latter    firm 
sold  the  1,000  bales  of  cotton  to  certain  customers  of  their  own 
at  Es.  59  per  bale  for  "basant "  delivery  on  their  own  account. 
Subsequently  on  3 1  st  December  1892  Kasturchand   Bhikamchand 
sent  a  "nond   chithi"   (a  letter  to   register)   to  the   defendant 
through  Pakurdas  Purohit  instructing  him  to  register  the  name 
of  the  plaintiffs'  firm  as  purchasers  of  700   of   the   1,050  bales 
of    cotton  at   Es.   59    per    bale,    and    thereupon  the  plaintiff 
Rampratap,  accompanied  by  Pakurdas  Purohit,  saw  the  defendant 
with  the  '*nond  chithi,"  and  the  defendant  on   3lBt  December 
1892  caused  entries  to  be  made  in  the  books  of  his  firm  showing 
that  he  had  sold  the  700    bales    to    the    plaintiffs  at   Bs.  59 
per  bale   to  be    delivered    between    the     12th    and    22nd    of 
January   1893;  and  the   defendant's    firm    at  the    same  time 
credited  the  plaintiffs'  firm  with  the  sum  of  Es.  10,500  as  earnest 
money  for  the  700  bales  and  debited  the  same  sum  to  Kasturchand 
Bhikamchand. 

The  cotton  market  afterwards  began  to  rise,  and  on  23rd 
January  1893,  Es.  78  per  boja  was  the  market  rate.  The  defend- 
ant failed  to  deliver  the  700  bales  of  cotton  to  the  plaintiffs'  firm 
on  due  date,  but  on  the  23rd  January  1893,  caused  an  entry  to  be 
made  in  his  books  crediting  the  plaintiffs'  firm  with  Es.  87-8, 
being  the  difference  between  Es.  59  per  bale  at  which  the  700  bales 
had  been  sold  and  Es.  59-2  per  bale  which  was  said  to  be  the  rate 
fixed  by  some  panoha,  or  committee  of  traders^  whose  deoioion 
however  has  no  legal  effect  whatever. 
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On  22nd  January  1896,  the  plaintiffs  brought  thoir  suit.    The       iocs 
plaint  stated  that  there  had  been  money  transactions  and  dealings    sam^ku 
between  the  defendant  and  the  plaintiffs  in  the  sale  and  purchase     Bupbak 
of  cotton  and  other  articles,  and  that  for  these  transactions  the  Madanoopal 
defendant  owed  the  plaintiffs  Rs.  13,300  up  to   the  8th  November  Qo^^w>han. 
1 893 ;  and  they  also  claimed  interest  which  raised  the  claim  to 
Es.  15,500. 

The  defendant  in  his  written  statement  alleged  that  Eastur- 
chand  Bhikamchand  had  sold  700  bales  of  cotton  to  the  plaintiffs, 
and  the  plaintiffs  had  purchased  them;  that  the  plaintiffs  had 
no  money  to  pay  the  earnest  money  on  the  bales;  that  therefore  the 
contract  was  registered  in  the  defendant's  firm  as  a  matter  of 
pure  favour ;  that  the  plaintiffs  had  no  right  to  sue  him  but  might 
sue  Kasturchand  Bhikamchand,  if  they  liked  ;  that  the  plaintiffs 
did  not  come  to  take  the  goods  bringing  with  them  the  amount 
required  for  purchasing  the  700  bales ;  that  the  plaintiffs  had  no 
money  with  them  during  the  period  for  delivery  of  the  goods ; 
and  that  there  was  thwef ore  no  necessity  according  to  law  for  the 
defendant  to  deliver  the  goods ;  that  the  defendant  was  not  the 
plaintiff's  agent,  but  that  if  it  be  held  that  he  was,  he  had  done 
all  it  was  necessary  to  do  regarding  the  transaction;  and  that 
when  the  contract  between  Kasturchand  Bhikamchand  and  the 
plaintiffs  was  made  there  was  no  intention  to  give  or  take  delivery 
of  the  goods. 

On  these  pleadings  issues  were  raised  on  the  first  of  which 
both  Courts  found  that  the  defendant  was  liable  to  the  plaintiff 
on  the  contract.  The  only  other  issue  now  material  was  the  third  • 
"Did  the  plaintiffs  demand  delivery  of  cotton  and  offer  payment 
of  purchase-money  ?  If  not,  can  they  claim  damages  from  the 
defendant  ?  " 

On  this  issue  the  plaintiffs  gave  evidence  to  show  that  they 
had  made  proper  arrangements,  and  were  prepared  to  pay  for  the 
700  bales  on  deliveiy,  and  that  they  had  asked  for  delivery  on 
eeveral  occasions  during  *'  basant ;"  but  they  admitted  that  they 
had  not  actually  showed  the  money  to  the  defendant,  though  they 
had  told  him  that  they  had  the  money  ready.  On  the  other  hand 
the  principal  manager  of  the  defendant's  firm  deposed  that  the 
plaintifb  had  not  asked  him  for  delivery,  but  added  that  even  if 
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1903  they  had  done  so  no  delivery  wonld  have  been  given  as  they  had 
Shmbam  ^^  right  to  ask  for  delivery.  On  the  third  issue  the  Civil  Judge 
UupBAM     held  as  follows  : — 

V, 

Ma  DA  ]» OOP  All  ''Plaintiff  has  not  proved  that  he  demanded  delivery  from  the  defendant  and 

GowABDHAN.  ghowed  that  he  had  with  him  the  necessary  money.  As  plaintiff  has  failed  to  ^ 
this,  he  is,  in  my  opinion,  not  entitled  to  get  damages  at  the  market  rate.  He  is  only 
entitled  to  get  what  the  defendant  has  given  him  credit  for  in  respect  of  the  700 
bojas.  As  the  defendant  has  given  credit  to  the  plaintiff  for  Rs.  87-8  on  account  of 
the  same  bojas,  I  think  it  equitable  to  give  a  decree  in  favour  of  the  plaintiff  for 
this  sum." 

The  plaintiffs  appealed  from  this  decision  to  the  Court  of  the 
Judicial  Commissioner,  whose  decision  on  the  third  issue  was  as 
follows: — 

"  I  think  it  is  dearly  proved  that  plaintiffs  did  ask  defendants  whether  they 
were  going  to  deliver  the  cotton.  Possibly  there  was  no  definite  demand  made  for 
delivery  of  the  cotton  and  no  actual  tender  made  of  the  money;  but  this  is  not  the 
point  in  this  case.  Defendant's  reply  was  not — ^We  will  deliver  the  cotton  on 
your  showing  that  you  have  the  money  ready  to  pay  for  it — ^but  it  was  a  denial  of 
liability  to  deliver  any  cotton  to  plantiffs— ^a  denial  of  plaintiff's  right  to  demand 
delivery  of  cotton  even  if  plaintiffs  produced  the  cash,  and  was  a  total  repudiation 
of  any  sowda  between  plaintiffs  and  defendants,  and  defendants  referred  plaintiffs 

to  Eastnrchand   Bhikamchand.     .         • On  the  evidence 

I  find  that  plaintiffs  and  defendants  were  principals  in  the  sowda  for  700  bojas, 
and  that  as  defendants  repudiated  the  bargain  they  must  pay  the  loss  to  plaintiff^ 
at  the  market  rate.  It  is  practically  admitted  that  Bs.  78  per  boja  was  the  market 
rate  on  28rd  January  1893." 

In  the  result  the  decree  of  the  Court  of  the  Judicial  Commis- 
sioner was  for  the  plaintiffs  for  the  amount  claimed — Rs.  15,500 
with  costs. 

On  this  appeal, 

R.  Ohhard  for  the  appellant  contended  that  the  respondents 
were  not  entitled  to  sue  the  appellant  for  the  damages  they 
alleged  to  be  due  to  them.  The  contract  was  not  one  between 
the  appellant  and  the  respondents,  but  between  the  respondents 
and  Kasturchand  Bhikamchand.  The  appellant  only  acted  as 
broker  in  the  transaction,  the  entries  in  his  books  being  made 
merely  to  accommodate  the  respondents.  On  the  question  raised 
in  the  third  issue  it  was  contended,  assuming  that  there  was  a 
contract  between  the  appellant  and  the  respondents,  that  a  party 
to  a  contract  in  order  to  entitle  him  to  damages  against  the  other 
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party  for  the  breach  of  it,  must  perform  or  tender  performance  of       1903 
his  part  of  the  contract;  and  that  the  tender  of  money  must  be  by     ^  '^^^^ 
actual  production  of  the  money,  a    mere  statement  of  his  being     Rdpram 
ready  and  willing  to  pay  being  not  sujBBioient.    Here  the  respon-  madangopal 
dents  had  not  performed  their  part  of  the  alleged  contract,  nor  had  Qowaudhan. 
they  made  an  actual  tender  of  the  price  of  the  goods  so  as  to 
entitle  them  to  damages. 

W.C.  Bonner jee  and  Q.  Blair  for  the  respondents  contended 
that  it  was  not  necessary  for  the  respondents  to  make  an  actual 
tender  of  the  price  of  the  goods :  it  was  sufficient  that  they  were 
ready  and  willing  to  pay  for  them  on  delivery  being  given. 
Reference  was  made  to  s.  51  of  the  Contract  Act  (IX  of  1872). 
The  evidence,  it  was  submitted,  showed  that  they  were  ready  to 
pay  for  the  cotton,  had  it  been  delivered.  The  appellant,  how- 
ever, had  refused  to  give  delivery  and  had  altogether  repudiated 
the  contract.  Both  Courts  below  had  held  that  he  was  liable 
to  the  respondents  on  this  contract.  The  decree  of  the  Judicial 
Commissioner  was  correct  and  should  be  upheld. 

Obhard  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoBB  Maovaoktbv.  The  parties  to  this  appeal  are  Mayi^, 
merchants  and  commission  agents.  The  respondents,  who  were 
plaintiffs,  in  the  Court  of  First  Instance  sued  the  appellant  for 
breach  of  contract,  claiming  damages  for  non-delivery  of  700  bojas 
or  bales  of  cotton,  which  the  appellant  had,  as  they  alleged, 
contracted  to  deliver  between  certain  dates. 

The  question  has  been  reduced  to  a  very  narrow  compass  by 
the  findings  of  the  lower  Courts.  Both  Courts  have  held  that 
the  appellant  came  under  a  contractual  obligation  to  deliver  the 
cotton  to  the  respondents.  They  diBered  on  one  point  only.  The 
Judicial  Commissioner  held  that  the  respondents  were  entitled  to 
damages,  which  he  assessed  at  Bs.  15,500.  The  First  Couri  held 
that  the  respondents  were  not  in  a  position  to  claim  damages 
because  they  had  not  called  upon  the  appellant  to  fulfil  his 
contract,  accompanying  the  demand  with  a  tender  of  the  price. 
Finding,  however,  that  the  appellant  had  credited  the  respondents 
in  his  books  with  a  small  sum  as  representing  the  rise  in  value  of 
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1903       the  cotton  between  the  date  of  the  contract  and  the  due  date  of 

Shbiham    <l®livery,  the  Judge  of  Eirst  Instance  thought  it  equitable  that 

RupiLUf     the  respondents  should  be  paid  that    amount.    He  held  them 

Madanoopal  entitled  to  that,  but  to  nothing  more,  and  he  ordered  them  to  paj 

The  case  is  a  little  complicated,  and  as  presented  to  their 
Lordships  it  was  embarrassed  in  some  measure  by  the  critiGisms 
of  the  Judicial  Commissioner  on  the  course  of  procedure  in  the 
Court  of  First  Instance.  But  the  story  comes  out  clearly  enough 
on  reference  to  the  entries  in  the  appellant's  own  books.  The 
only  defence  really  set  up  was  that  those  entries  did  not  record  a 
business  transaction,  as  they  appeared  to  do,  but  that  they  were 
made  merely  as  a  favour  to  the  respondents,  who  were  not  able, 
as  the  appellant  alleged,  to  find  the  money  required  to  carry  out  a 
contract  which  they  had  made  with  one  Kasturohand  Bhikamchand. 

It  seems  that  the  appellant  had  come  under  obligation  to 
deliver  to  Kasturchand  Bhikamchand  1,050  bales  of  cotton  which 
he  had  bought  on  Kasturchand's  account.  On  the  15th  or  16th 
December  1892,  the  respondents  received  instructions  from  a 
broker  by  wire  to  sell  1,000  bales  of  cotton  at  Amraoti  for 
"  basant "  delivery,  that  is,  for  delivery  during  that  part  of  the 
Hindu  month  of  Magh  which  corresponded  with  the  period 
between  the  12th  and  22nd  days  of  January  1893.  They  were 
afterwards  informed  that  the  1,000  bales  belonged  to  Kasturchand, 
who  would  be  the  seller.  The  respondents  accepted  the  position 
and  sold  1 ,000  bales  of  cotton  accordingly  to  customers  of  their  own 
at  Rs.  69  per  bale  for  "  basant  "  delivery  on  their  own  account. 
Subsequently  Kasturchand  sent  to  the  appellant  a  "  nond  chithi, 
that  is,  a  "letter  to  register"  instructing  him  to  register  the 
respondents  as  purchasers  of  700  bales  out  of  his  1,050  bales  at 
Bs.  59  per  bale.  The  appellant  accepted  these  instructions  and 
acted  upon  them,  and  made  entries  in  his  books  shewing  that  he 
had  sold  the  700  bales  to  the  respondents  at  Rs.  59  per  bale  for 
"  basant "  delivery.  At  the  same  time  he  credited  the  respondents 
with  Rs.  10,500  as  earnest  money  for  the  700  bales,  debiting  the 
same  to  Kasturchand. 

The  cotton  market  afterwards  began  to  rise.  Evidence  was 
adduced  on  this  point,  and  the  Judicial  Commissioner  states  that 
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*'  it  was  practioally  admitted  that  Es.  78  per  boja  was  the  market        iocs 

rate  on  the  23rd  of  January  1893."    The  appellant  failed  to     ^^j,^ 

make  delivery,  but  on  the  23rd  of  January  1893  there  is  an  entry     Rupi«am 

in  his  books  crediting  the  respondents  with  Rs.  87-8,  being  the  Madavoopal 

diflferenoe  between  Rs.  59  per  bale  and  Rs.  69-2  per  bale,  which  <^<>^^»»=^»- 

was  said  to  be  the  rate  fixed  by  a  certain  committee  of  traders. 

This  committee  does  not  appear  to  haye  had  any  authority  to  fix 

the  rate  as  between  the  appellant  and  the  respondents,  or  indeed 

to  fix  a  rate  for  any  business  purpose  whatever.    The  Judicial 

Commissioner  therefore  took  what  appears  to  have  been  admittedly 

the  market  rate  per  bale  on  the  23rd  of  January  1893.     The 

entry,  however,  proves  that  the  arrangement  between  the  appellant 

and  the   respondents  was  a  real  business  transaction,  and  it  is  a 

clear  admission  by  the  appellant  of  his  liability  to  the  respondents. 

The  appellant  seems  at  one  time  to  have  set  up  the  defence  that 

the  transaction  was  a  mere  gambling  transaction  in  diflerences. 

There  was,  however,  no  proof  of  this  allegation. 

As  regards  the  ground  on  which  the  Judge  of  First  Instance 
decided  the  case  against  the  respondents,  it  is  to  be  observed  that 
there  was  evidence  that  the  respondents  called  upon  the  appellant 
to  carry  out  the  bargain  and  that  he  refused  to  do  so.  It  is  true 
that  no  tender  was  actually  made,  but  the  respondents,  naturally 
enough  in  view  of  a  rising  market,  were  ready  and  willing  to 
carry  out  the  bargain  on  their  part,  and  it  is  proved  that  they 
made  preparations  with  the  object  of  having  the  money  ready  in 
hand.  More  than  this  they  were  not  required  to  do  by  the  Indian 
Contract  Act,  which  provides,  by  section  61,  that  **  when  a  contract 
consists  of  reciprocal  promises  to  be  simultaneously  performed,  no 
promisor  need  perform  his  promise  unless  the  promisee  is  ready 
and  willing  to  perform  his  reciprocal  promise.** 

In  the  result,  therefore,  their  Lordships  will  humbly  advise 
His  Majesty  that  the  appeal  ought  to  be  dismissed. 

The  appellant  will  pay  the  costs  of  the  appeal. 

jippeal  dismmed. 
Solicitors  for  the  appellant :  Howard  Woolley  8f  Co. 
Solicitor  for  the  respondents :  W.  W.  Box. 
i.  v.  w. 
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P.  c»  MAHAMMAD  YUSUFUDDIN 

1903 

i^S^ii:  SECBETARY  OF  STATE  FOR  INDIA. 

[On  appeal  from  the  Court  of   the  Judicial  Commissioner, 
Hyderabad  Assigned  Districts.] 

FaUe  imprisotment,  suit  for — Limiiation—Lxmiiation  Act  (XFofJSTT),  Sah.  II, 

Art.  19 — *•  Imprisonment " — Release  on  Bait— Period  from  which  limii- 
ation  runs. 

To  Bapport  an  action  for  false  imprisonment  bing  short  of  actual  detentiMi 
and  complete  loss  of  freedom  is  sufficient* 

Bird  y.  Jones{})  followed. 

A  person  is  not  under  imprisonment  after  his  release  on  bail.  Lhniiation  there- 
fore runs  f  rum  the  date  of  such  release,  and  a  suit  tor  false  imprisonment  is  barred 
Vunder  Art.  19  of  Sch.  11  of  the  Limitation  Act)  unless  brought  within  one  year 
from  that  date. 

Appeal  from  a  deoree  (26th  April  1900)  of  the  Judicial 
Commissioner  of  the  Hyderabad  Assigned  Districts,  affirming  a 
decree  (12th  April  1899)  of  the  District  Judge  of  Secunderabadf 
which  decree  had  dismissed  the  appellant's  suit  with  costs. 

The  plaintiff  appealed  to  His  Majesty  in  Council. 

The  suit  was  brought  under  the  following  circumstances :— In 
July  1895  one  Gopal  Chunder  was  convicted  by  the  District 
Magistrate  of  Simla  of  having  abetted  an  offence  under  s.  161 
of  the  Penal  Code  by  attempting  at  Simla  to  bribe  the  Record* 
keeper  of  the  Indian  Foreign  Office  to  disclose  to  him  certain 
official  information.  On  18th  September  1895  the  Officiating 
Eesident  at  Hyderabad,  through  the  Thagi  and  Dakaiti  Depart- 
ment at  Simla,  applied  to  the  District  Magistrate  of  Simla  for  a 
warrant  for  the  arrest  of  the  present  appellant  on  a  charge  of 
abetting  Gopal  Chunder  in  committing  the  above-mentioned 
offence.  The  appellant  was  then  in  Hyderabad.  The  application 
was  granted  and  a  warrant  for  the  arrest  of  the  appellant  was 

*  Present :  Lord  Macnaghten,  Lord  Lindley  and  Sir  Andrew  Scoble. 
a)  (1W5)  7  Q.  B.  742. 
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issued  addressed  to  the  OfBciating  Eesident  at  Hyderabad.   On  2nd        i903 
October  1895  the  warrant  was,  nnder  the  orders  of  the  Eesident  mahammid 
at  Hyderabad,  forwarded  for  execution  to  the  Superintendent  of  Yusur ji>di» 
Railway  Police  of  H.  H.  the  Nizam^s  Guaranteed  State  Railway,    Secht^tabt 
who  was  also  a  Magistrate  of  the  first  class.     The  Superintendent    job  Ivdiju 
endorsed  the  warrant  for  execution  to  a  chief  constable,  who  on 
28th  November   1895  arrested  the  appellant  at  Shankarpalli,  one 
of  the  stations  on  the  said  Railway. 

After  his  arrest  the  appellant  was  taken  to  the  Court  of  the 
District  Magistrate  for  the  said  Railway,  and  on  30th  November 
1895  was  released  on  bail,  he  undertaking  to  appear  in  the  Court  of 
the  District  Magistrate  of  Simla  on  8th  December  1895,  which 
date  was  subsequently  altered  te  the  11th  December  1895.  On 
the  latter  date  the  appellant  appeared  in  Court  and  the  trial  was 
.adjourned.  At  the  desire  of  the  appellant  the  Chief  Court  of  the 
Punjab,  by  an  order  dated  13th  January  1 896,  transferred  the  case 
for  trial  from  the  District  Magistrate  of  ^imla  to  the  District 
Magistrate  of  TJmballa.  On  22nd  January  1896  the  appellant 
applied  to  the  Chief  Court  of  the  Punjab  to  set  aside  the  warrant 
of  arrest  and  the  proceedings  taken  in  pursuance  of  it,  on  the 
ground  {inter  alia)  that  the  arrest  of  the  appellant,  a  native  of 
Hyderabad,  in  the  territories  of  H.  H.  the  Nizam  was  illegal. 
On  the  J  7th  February  1896  the  Chief  Court  rejected  this 
applieation.  On  6th  April  1896  the  trial  of  the  appellant 
was  continued  in  the  Court  of  the  District  Magistrate  of  XJmballa ; 
the  evidence  for  the  prosecution  was  concluded ;  the  accused  was 
examined  and  charges  framed  against  him.  The  appellant  then 
applied  for  a  commission  to  examine  witnesses  for  the  defence  at 
Hyderabad ;  and  an  adjournment  was  made  to  the  8th  June  1896. 

In  the  meantime,  on  14th  May  J  896,  the  appellant  had  applied 
for  and  obtained  special  leave  to  appeal  to  Her  late  Majesty  in 
Council  against  the  order  of  the  Chief  Court  of  the  Punjab  passed 
on  17th  February  1896-  All  further  proceedings  in  India  were 
then  stayed  pending  the  final  order  in  Council  on  the  appeal. 

Their  Lordships  of  the  Judicial  Committee  of  the  Privy 
Council  gave  their  judgment  on  7th  July  1897,  and  were  of 
opinion  that  the  arrest  of  the  appellant  was  not  lawful,  inasmuch 
as  ho  had    been    arrested    in  the  territories  of  the  Nizam  of 
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1903  Hyderabad  for  an  offence  not  oommitted  on  the  railway  or  in  any 

MAiujiMiD  ^^7  oonneoted  with  the  administration  of  the  railway,  in  regard 

YvBvvuDDiv  t^  which  classes  of  offences  alone  criminal  jurisdiction  had  been 

Sbcritabt  ceded  to  the  British  GovemnSant  by  the  Nizam.    In  the  result,  by 

Q«  Statb 

FOB  India,  order  of  Her  late  Majesty  in  Council  dated  3rd  August  1897,  it  was 
ordered  '^that  the  said  order  of  the  Ohief  Court  of  the  Punjab  of 
17th  February  1896  be  and  the  same  is  hereby  reversed,  and  that 
the  said  warrant  of  18th  September  1895  be  and  the  same  is  hereby 
cancelled,  and  that  the  proceedings  thereon  be  and  the  same  are 
hereby  set  aside." 

The  judgment  of  their  Lordships  will  be  found  reported  in 
Muhammad  YusufudcUn  y.  The  Qtteen-Empress^  IXi.H.  25  Cslc 
at  page  20. 

Haying  obtained  the  order  in  Council  of  3rd  August  1897,  the 
appellant  sent  a  notice  to  the  "Secretary  to  the  Goyemment  of 
the  Punjab ''  on  behalf  of  the  "  Secretary  of  State  in  Council." 
This  notice  purported  to  be  sent  under  the  proyisions  of  s.  424 
of  the  Code  of  Ciyil  Procedure,  and  daimed  the  sum  of 
Bs.  3,81,500  "  for  loss  and  damages  sustained  and  expenses  incurred 
in  consequence  of  the  illegal  arrest  made  on  28th  Noyember  1895 
at  a  station  called  ShankarpaUi  of  H.  H.  the  Nizam's  Ghiaranteed 
State  lllailway  Company,"  The  notice  being  disregarded,  the 
appellant  instituted  the  present  suit. 

The  plaint  was  filed  on  6th  July  1898  in  the  Court  of  the 
Superintendent  of  Eesidency  Bazars,  Hyderabad.  On  11th  July 
1898  it  was  returned  to  the  appellant  for  presentation  to  the  prop^ 
Court,  as  the  said  Court  had  no  jurisdiction  to  entertain  the  suit. 
On  the  same  date  the  plaint  was  filed  in  the  District  Court 
of  Secimderabad,  but  was  on  19th  July  1898  returned  to  the 
appellant's  pleader  to  be  properly  stamped  and  re-presented  within 
two  weeks  from  that  date.  It  was  re-presented  on  20th  August 
1898. 

The  plaint  recited  the  conyiction  of  &opal  Chunder,  the  issue 
of  the  warrant  of  18th  September  1895,  as  to  which  it  was  alleged 
that  it  was  issued  without  jurisdiction  and  that  the  ohaige  against 
the  plaintiff  was  unfounded.  The  endorsements  in  the  warrant 
leading  to  the  arrest  of  the  plaintiff  and  his  confinement  for  42 
hours  from  the  28th  to  30th  November  1898  were  referred  to;  and 
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the  prooeedings  before  the  Magistrate,  the  Chief  Court  of  the  Punjab       1903 
and  their  Lordships  of  the  Privy  Council  resulting  in  the  order  MiHjjnf ad 
of  3rd  August  1897  were  set  out.    The  cause  of  action  was  Yusufitdpik 
alleged  to  have  arisen  on  the  last-named  date.  Sbcbbtabt 

On  behalf  of  the  defendant  a  written  statement  was  filed  in  ^  iKmi. 
which  it  was  denied  that  the  plaintiff  had  suffered  any  loss  or 
damage  for  which  the  defendant  was  liable,  and  pleaded  (i)  that 
no  suit  would  lie  against  the  defendant  for  the  acts  alleged  to  be 
wrongful ;  (ii)  that  the  suit  was  barred  by  limitation;  and  (iii)  that 
the  notice  given  on  6th  May  1898  was  not  good  in  law  under  the 
provisions  of  s.  424  of  the  Civil  Procedure  Code  (Act  XIV  of  1882). 

Before  settlement  of  issue  the  plaintiff's  pleader  stated  that 
**  the  suit  is  not  for  malicious  prosecution  or  for  wrongful  arrest, 
but  for  tne  continued  loss  sustained  by  the  plaintiff  by  the  illegal 
arrest  and  the  consequent  proceedings  held  thereafter." 

The  District  Judge  was  of  opinion  that  the  complaint  of  the 
Besident  and  the  arrest  of  the  plaintiff  were  not  acts  of  state ;  that 
although  the  arrest  was  made  in  excess  of  authority  given,  yet 
the  Qovemment  having  defended  the  action  of  its  officers  had 
adopted  their  acts  and  was  liable  in  damages  to  the  plaintiff.    On 
the  question  of  limitations  the  Judge  held  that  as  the  plaintiff 
had  expressly  disclaimed  that  the  suit  was  one  for  maUcious 
prosecution  or  for  wrongful  arrest,  it  could  only  be  regarded  as 
one  for  compensation  for  malf easance,  misfeasance,  or  nonfeasance 
iadependent  of  contract  and  not  specially  provided  for  by  a  parti- 
cular Article  of  Schedule  II,  Act  XV  of  1867.    He  therefore  ap- 
plied  Article  36  of  that  Schedule  as  fixing  the  period  of  limitation, 
and  held  that  imder  that  Article  the  suit  was  barred  and  dismissed 
it  with  cost.    On  appeal  the  Judicial  Commissioner  confirmed  the 
finding  of  the  District  Judge  that  the  suit  was  barred  by  limita- 
tion.    He  declined  to  hear  the  arguments  against  the  Judge's 
finding  as  to  the  liability  of  the  def  endant^  on  the  ground  that  the 
defendant  had  filed  no  objections  under  s.   661,  Civil  Procedure 
Code.    In  the  result  he  dismissed  the  appeal  with  costs. 

On  this  appeal, 

Asquith  K,C.  and  A.  Phillips  for  the    appellant  contended 
that  the  Courts  below  had  wrongly  held  the  suit  to  be  barred 
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1908        by    limitation.     The  wrong  for    which   th©    appellant    claimed 
Mahammad  damages  was,  it  was  submitted,  a  continuing  wrong.   The  arrest  o£ 
YusDFUDDiw  the  appellant  had  been  held  in  Muhammad   Yusufuddin  v.  Queen* 
Sboektaut   Empre8s{i)  iohQ  absolutely  illegal:  but  until  that  was  the  case 
lou  i^DiA     ^^^  *^®  proceedings  in  the   criminal   case  were  declared   to  be 
without  jurisdiction  there  was  no  date  from  which  limitation 
would  run  to  bar  a  suit.     The  wrong  that  was  done  to  him  in  the 
course  of  those  proceedings,  continued   until  the  proceedings  ter- 
minated in  his  favour,  when  they  were  set  aside  by  the  order  of  the 
Privy  Council  of  3rd  August  1897.    The  appellant's  cause  of  action 
consequently   only  arose  on  that  date,  and  the  suit  instituted  on 
6th  July  1898  was  in  time  whatever  article  of  the  Limitation  Act 
was  held  applicable.    The  Limitation  Act  (XV  of  1877),  s.  23,  and 
Schedule  I,  Articles  19,  22  and  3  \  were  referred  to.     The  suit  was 
one  for  damges  for  illegal  arrest,  or  false  imprisonment,  a  condition 
of  restraint  and  loss  of  freedom  which  continued  down  to  the  time 
when  it  was  finally  decided  that  the  arrest  which  commenced   the 
restraint  was  unlawful.     Previous  to  that  time  the  liability  he  was 
under  to  be  again  arrested  at  any  time  was  a   condition    of 
restraint— a  want  of   entire  freedom.     The  order  of  the   Privy 
Council   was  the   appellant's  release  from  the  actual  condition 
of  restraint  iu  which  he  had  been,  as  the   Privy  Council  held  un- 
lawfully placed.     His  cause  of  action  for  the  illegal  restraint  arose 
from  that  date,  and  the  suit  was  not  barred  by  any  Article  of  the 
Limitation  Act,  as  under  any  Article  which  might  govern  the  suit 
the  period  was  not  less  than  one  year.    If  no  Article  were  specially 
applicable,  the  suit  would  be  governed  by  Article  120,  which  gavo 
a  period  of  six  years  within  which  the  suit  could  be  brought.     It 
was  therefore  not  barred. 

Cohen  K,C.  and  De  Oruyther  for  the  respondent  contended 
that  the  suit  was  barred  by  lapse  of  time.  In  the  case  of  illegal 
arrest  or  false  imprisonment  the  wrong  only  continues  whilst 
the  plaintiff  is  under  actual  physical  restraint,  and  ceases  when 
he  is  released:  Loch  v.  Ashtor,{2).  Here  the  appellant  was 
released  on  bail  42  hours  after  his  arrest.  From  that  time  he  was 
no  longer  under  restraint :  he  could  have  brought  his  suit  at  once. 

(1)  (1897)  I.  L.  R.  25  Calc  30 ;  (3)  (1848)  12  Q.  B.  871. 

L.  R.  24  L  A.  187. 
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His  cause  of  action  arose  on  hifl  release  on  bail,  and  the  suit  not        1908 
having  been  brought  within  one  year  from  that  date — that  being  mahammid 
the  period  of  limitation  for  a  suit  for  false    imprisonment  by  Yusjfuddi* 
Article   19,  Schedule  II  of  the  limitation  Act— is  barred.     The   Secbetabt 
Queen  v.  Hught8{l)  was  referred  to.     Had  the  suit  been  one  for  ^  ^kx)ia. 
malicious  prosecution,  it  would  have  been  necessary  to  allege 
and  prove  malice  and  want  of  reasonable  and  probable  cause.     The 
distinction  botween  an  action  for  malicious  prosecution  and  that 
for  false  imprisonment  is  laid  down  in  Austin  v%  Bowling  l^). 
Asqaith  K.C.  replied* 

The  judgment  of  their  Lordships  was  delivered  by 

IiOBD  Maovaoktxv.     The  question  in  this  case  is  a  very     ifoy  1^. 
short  one.    It  really  comes  to  this:  Is  a  prisoner,  who  has  been 
released  on  bail,  under  imprisonment  still  so  long  as  he  is  out 
on  bail  ? 

There  are  no  facts  in  dispute  at  this  stage  of  the  proceedings. 

In  July  1895  one  Gopal  Chunder  was  convicted  by  the  District 
Magistrate  at  Simla  of  having  attempted  to  obtain  official  inform* 
ation  by  bribery.  On  the  18th  of  September  1895  the  Officiating 
Eesident  at  Hyderabad  applied  to  the  District  Magistrate  at 
Simla  for  a  warrant  to  arrest  the  appellant  on  the  charge  of 
having  abetted  Gopal  Chunder  in  the  commission  of  that  offence* 
Now  the  appellant  was  and  is  a  subject  of  the  Nizam  of  Hyderabad. 
He  was  a  native  of  that  State  and  in  the  Niaam's  service.  The 
Magistrate  granted  the  application  and  issued  a  warrant  for  the 
appellant's  arrest  addressed  to  the  Officiating  Resident  at  Hyder- 
abad. In  issuing  the  warrant  the  Magistrate  recorded  a  note  to 
the  effect  that  it  could  only  be  executed  out  of  British  India 
through  a  Political  Agent,  and  that  the  Resident  at  Hyderabad, 
as  such  Political  Agent,  must  decide  whether  the  accused,  if  in  a 
foreign  territory,  could  be  handed  over  to  the  British  Courw  under 
the  Extradition  Law. 

At  Hyderabad  the  warrant  was  endorsed  to  the  Superin- 
tendent of  Railway  Police  there.  He  endorsed  it  over  to  a  chief 
constable  who  arrested  the  appellant  at  one  of  the  stations  on 
the  Nizam's  State  Railway  on  the  28th  of  November  1895.     The 

(1)  (1879)  L.  R.  4  Q.  B.  D.  614.  (2)  (1870)  L.  R.  6  C.  P.  684. 


Digitized  by 


Google 


878  CALCUTTA    SERIES.  [VOL.  XXX. 

1908       Railway  itself  is  part  of  the  Nizam's  territories.    But  the  Goyem- 

Mahammad  ^^^*  ^^  India  by  arrangement  with  the  Nizam  exercises  jnris- 

YuBDFUDDiH  diotion  upoD  the  railway  by  a  British  Magistrate  in  respect  of  a 

Sbobbtabt  certain  class  of  offences  which  may  be  termed  railway-offences. 

ton  Iwwi .        '^^^  appellant  -was  taken  to  the  Court  of  the  District  Magistrate 

for  the  Railway.    On  the  30th  of  November  1895  he  was  released 

on  bail,  undertaking  to  appear  on  a  day  named  at  the  Court  of  the 

District  Magistrate  at  Simla.    At  the  appellant's  request  the  case 

was  afterwards    transferred   to  ITmballa.     There    were  various 

proceedings  and  adjournments.     Ultimately  the  appellant  applied 

to  the  Chief  Court  of  the  Punjab  to  set  aside  the  warrant.     That 

application  was  unsuccessful,  but  on  appeal  to  Her  late  Majesty 

the  Order  of  the  Chief  Court  of  the  Punjab  was  reversed,  the 

warrant  of  the  18th  of  September  1895  was  cancelled,  and  the 

proceedings  thereon  were  set  aside  by  an  Order  in  Council  dated 

the  3rd  of  August  1897. 

In  July  1898  the  appellant  filed  his  plaint  in  the  present  suit 
against  the  Secretary  of  State  for  India,  alleging  that  the  warrant 
of  September  1895  was  issued  without  jurisdiction,  and  that 
the  charge  against  him  was  unfounded.  As  compensation  for  the 
injury  inflicted  upon  him,  and  the  suffering,  expense,  and  loss 
which  he  had  sustained  in  consequence,  he  claimed  damages  to 
the  amount  of  Es.  3,81,500.  The  plaint  stated  that  the  cause 
of  action  arose  on  the  3rd  of  August  1897,  the  day  of  the  date 
of  Her  late  Majesty's  order  in  Council. 

Various  defences  were  raised  on  behalf  of  the  Secretary  of 
State.  The  only  one  which  calls  for  decision  on  the  present 
occasion  is  the  question  of  limitation. 

In  the  Court  of  First  Instance  the  cause  of  action  was  not 
defined  with  anything  like  precision.  The  pleader  for  the  plaintiff 
asserted  that  it  was  neither  false  imprisonment  nor  malicious 
prosecution.  The  case  as  presented  to  the  Court  appears,  however, 
to  have  partaken  of  both.  In  the  result  the  Court  dismissed  the 
suit,  holding  it  barred  by  limitation.  An  appeal  to  the  Judicial 
Commissioner  met  with  the  same  fate,  on  the  ground  apparently 
that  the  appellant  had  not  satisfied  the  Court  that  *^  his  imprison- 
ment or  restraint  on  bail,  with  surety  or  without  surety,  extended 
to  within  one  year  prior  to  the  date  of  institution  of  suit." 
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Before  this  Boaixl  the  learned  Counsel  for  the  appellant  raised        am 
a  clear  and  simple  issue.     They  admitted  that  no  question  of  mahawwah 
inalieioQs  pi^osecution  was  involved.    All  or  almost  all  the  elements  Yusufuddijt 
required  to  found  a  ease  of  malioious  prosecution  were  wanting.    SECREtAitr 
It  was  false  imprisonment  or  nothing.    Again,  they  admitted  that    ^J^  ^Iml* 
if  the  imprisonment  ended  on  the  30th  of  November  1895^  the 
suit  was  time-barred,  for  the  period  of  limitation  in  a  suit  for 
false  imprisontuent  is  one  year  from  the  teimination  of  the 
imprisonment.    But  their  contention  was  that  the  ilnprisonment 
continued  until  the  wairatit  was  set  aside.    So  long  as  the  restraint 
of  bail  lasted— and  it  may  be  taken  that  it  lasted  until    the 
•Warrant  was  set  aside — the  appellant,  they  said,  Was  not  a  free 
man ;  he  was  eVen  liable  to  be  actually  imprisoned  through  the 
action  of  his  surety,  or  possibly  by  reason  of  the  intervention  of 
the  Government.     All  this  may  be  very  true.    But  the    learned 
Counsel  for  the  appellant  did  not  cite  any  case  in  support  of  their 
contention.    The  whole  weight  of  authority  is  the  other  way. 
Nothing  short  of  actual  detention  and  complete  loss  of  freedom 
trill  support  an  action  for  false  imprisonment*     The  leading  case 
on  the  subject  is  the  case  of  Bird  v.  Jo9i€8{l)  in  which  Coleridge, 
"Williams  and  Patteson,  J  J.,  differed  from  Denman,  C.  J.    "  Some 
confusion,"  said  Coleridge,  J.,   **  seems    to  me    to    arise   from 
conf oimding  imprisonment  of  the  body  with  mere-  loss  of  freedom ; 
it  is  one  part  of  the  definition  of  freedom  to  be  able  to  go  whither- 
soever one  pleases ;  but  imprisonment  is   something  more  than  the 
mere  loss  of  this  power ;  it  includes  the  notion  of  restraint  within 
some  limits  defined  by  a  trill  or  power  exterior  to  our  own." 
Williams,  J.,  speaks  of  imprisonment  as  being  "entire  restraint," 
and  Patteson,  J.,  adds,  **  imprisonment  is,  as  I  apprehend,  a  total 
restraint  of  the  liberty  of  the  person  for  however  short  a  time, 
and  not  a  partial  obstruction  of  his  will,  whatever  inconvenience 
it  may  bring  on  him."    The  old  authorities  cited  in  that  case  are 
to  the  same  effect. 

In  their  Lordships'  opinion  it  is  perfectly  clear  that  the 
appellant's  imprisonment  did  not  last  one  moment  after  he  waa 
liberated  on  bail*  The  very  object  of  granting  bail  was  to  reliev«. 
him  from  imprisonment.    Immediately  after  his    liberation   h# 

(1)  (1846)  7  Q.  B.  742. 
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1908  might  have  brought  a  suit  for  fake  impriBonment — and  possibly 
Mahammad  he  might  have  succeeded  in  obtaining  some  damages.  Having 
Yustfijj^DiN  fj^Q^^  ^^  |^j,:jjg   jjg   g^j  ^thin  one  year  from  the  date  of  his 

Secmetaby  liberation,  he  is  now  barred  by  the  law  of  limitation. 
OP  Statb  _ 

jQR  iwDiA.  Their  Lordships  will  therefore  humbly  advise  His  Majesty 

that  the  appeal  should  be  dismissed. 

The  appellant  will  bear  the  costs  of  the  appeal. 

Appeal  dismissed* 

Solicitor  for  the  appellant :  L.  P.  H.  Pugh. 

Solicitor  for  the  respondent :  The  Solicitor,  India  Offite, 

J.  V.  w. 
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Lmnd  Regittraiion^Land   Regitiration   Aei    {VII  B.C.    of  1876)   m.   42,  44^ 
78 — Regittraiion  of  share  in  an  estate — Share  in  epeeiflc  moutae  in  an  estate' 

Th«  Lftnd  Registration  Act  (Bengal  Act  VII  of  1S7&)  provides  for  the  regis- 
tration by  proprietors  or  mortgagees  of  their  shares  in  an  estate^  but  does  noi  make, 
it  incumbent  npon  them  to  register  their  shares  in  specific  monsas  or  other  por- 
tions of  land  within  the  estate. 

Farashmoni  Dassi  y.  Kahokiehore  Lahiri  (ly  followed. 

Secoks  appeal  by  the  plaintiffs,  Deoki  Singh  and  another. 

The  mortgagors  of  the  plaintifb  and  of  their  oo-sharer  defen- 
dants had  their  names  registered  as  the  proprietors  of  a  three-anna 

•  Appeal  from  Appellate  Decree  No.  476  of  1901,  against  the  decree  of  B.  C. 
Mitier,  Subordinate  Judge,    baran,  dated  Tec  15, 1900,  reversing  the  decree  of 
Ploikaja  Kumar  Chatterjee,  Munsif  of  Saran,  dated  July  37, 1900. 
<1)  Ante,  p.  77d« 
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BhiEu:e  in    three    mouzas— Bausapali,    Karant    and    Dhatura—        1908 
comprised  in  a  single  revenue-paying  estate.    Then  by  an  amicable  dboki  Sinqh 
arrangement  between  all  the   proprietors,  the  said  mortgagors    ,     ^hmabt 
took  a  ten-anna  share  in  one  of  the  mouzas  and  a  five-anna  share        lior. 
in  another  in  lieu  of  the  said  three-anna  share  in  ^  the  three 
mouzas.     Thereafter   they  gave  a  zarpeshgi  lease  in  respect  of  a 
moiety  of  their  share  to  the  plaintiffs  and  the  other  moiety  to  the 
oo-sharer  defendants.    The  plaintiffs  iiad  their  names  registered  as 
mortgagees  under  the  provisions  of  s.  44  of  the  Land  Registration 
Act  with  respect  to  the  said  three-anna  share  in  the  three  mouzahs. 
It  was  proved  that  the  plaintiffs  and  the  co-sharer  defendants   ^ 
and   their  mortgagors  used  to  recover  rent  from  the  toDant- 
def endants  according  to  the  terms  of  the  amicable  arrangement. 
The  plaintiffs  instituted  this  suit  in  the  Court  of  the  Munsif  of 
Saran,  i or  recovering  arrears  of  rent  from  the  tenant-defendants, 
who  decreed  the  suit  in  favour  of  the  plaintiffs,  holding  that  s.  78 
of  tEe  Land  Registration  Act  was  no  bar  to  the  suit ;  but   on 
appeal  the  Subordinate  Judge  held  that,   having  regard  to  the 
provisions  of  that   section,  the   plaintiffs  were  not  entitled  to 
institute  this  suit. 

Bahu  Biroj  Mohan  Mazumdar  for  the  appellants. 
Babu  Dwarka  Naih  Mitter  for  the  respondents. 

Pratt  avd  Mztra  JJT.  The  plaintiffs  and  their  oo-sharer 
defendants  obtained  a  zarpeshgi  lease  from  the  proprietors,  who  are 
the  registered  holders  of  a  three-anna  odd  share  in  three  villages. 
By  an  amicable  arrangement  between  all  the  proprietors,  the 
plaintiffs*  lessors  obtained  a  ten-anna  shaxe  in  one  of  the  villages 
and  a  five-anna  share  in  another  in  lieu  of  the  said  three-anna  odd 
share  in  all  the  three  mouzahs.  The  plaintiffs  sued  for  arrears  of 
rent  as  for  a  ten-anna  share  in  one  village  and  five-anna  in  another ; 
the  suit  has  been  dismissed  on  the  ground  that  it  is  not  main- 
tainable imder  section  78  of  the  Land  Eegistration  Act,  although 
the  defendants  have  been  paying  rent  on  that  basis  without 
objection  for  many  years. 

We  think  that  the  view  taken  by  the  Subordinate  Judge  is 
not  correct.    The   Act  while  providing  for  the  registration  by 
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1903        propnetorfl  of  their  shares  in  an  estate  does  not  make  it  incumbent 
DBOKi?nr«iH  ^P^^  them  to  register  their  shares  in  specific  mouzahs  or  other 
V.         porticms  of  land  ^within  the  estate. 

LAK9H1C4* 

Roy.  rpj^^  plaintiffs  as  well  as  their  lessors  have  been  duly  registered 

with  respect  to  a  three-anna  odd  share  in  all  three  mouzahs 
cjomprising  the  estate,  and  they  have  therefore  complied  with  the 
reqturements  of  section  42  of  the  Land  Registration  Act^  and 
their  position  is  not  affected  by  the  fact  that  under  an  amicable 
arrangement  their  shares  have  been  differently  allocated  so  as  to 
give  them  larger  shares  in  two  mouzahs  than  their  registered 
interest  and  no  share  at  all  in  the  third  mouzah. 

The  same  view  was  taken  by  another  Division  Bench  of  this 
Court  in  Parashmoni  JJassi  v.  Naboktshore  LMri{i). 

The  decree  of  the  Lower  Appellate  Court  is  set  aside,  and  that 
of  the  Mimsif  is  restored  lifith  costs  throughout. 

s.  c.  B.  Appeal  allowed^ 

(1)  Ante,  p.  773. 
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NARSINQH  DYAL  SAHU  1003 


*'•  If  arch  19,20, 

KAM  NARAIN  SINGH.*  23  2^1,  25, 

26; 
Ltote,  conitrMetion  of—'*  Itiemrari  mohfirari**  m^amnff  of— Conduct  and  iuiention      ^pril  L 
qf  parties — Local  custom — Sxtrinsic  evidence,  admiesibilitjf  of— Estoppel  2y 
misrepresentation — RecogniHon  of  succession  to   tenancy^  Belevant  fact-^ 
Evidence  Act  (Iqf  1872),  s.  11,  cl  2, 

The  words  mokurari  ittemrari  in  a  leaie  do  not  piimariljf  imply  any  beritable 
cbaracter  in  the  gnnt,  as  the  term  mowrasi  does.  They  imply  permanency, 
from  which,  in  a  secondaiy  sense,  such  heritable  character  might,  be  inferred, 
it  being  always  doubtful  whether  they  mean  permanent  during  the  lifetime  of 
the  grantee  or  permanent  as  rei^^ards  hereditary  character.  The  words  do  not  per  se 
convey  an  estate  of  inheritance,  but  such  an  estate  can  be  created  without  the 
addition  of  any  other  words,  the  circumstances  under  which  the  lease  was  granted 
and  the  subsequent  conduct  of  the  parties  being  capable  of  shewing  the  intention 
with  sufficient  certainty  to  enable  the  Court  to  hold  that  the  grant  was  perpetual. 
The  rule  is  perfectly  general  and  is  not  subject  to  the  qualification  that  it  is  by 
local  custom  the  meaning  of  the  terms  is  restricted. 

Lilanisnd  Singh  ▼.  Munormnjun  Sii^h  (1),  Tulshi  Pershad  Singh  ▼.  Earn- 
narain  Sii^h  and  (2)  Agin  Sindh  Upadhya  y.  Mohan  Bikram  8hah{2)  relied  upon. 

In  such  a  case,  no  extrinsic  evidence  as  to  any  assurances  given  by  the  grantor 
of  the  lease  that  it  was  intended  to  last  for  ever,  is  admissible,  although  the  grantor 
may  possibly  be  estopped  from  questioning  the  permanent  character  of  the  lease 
by  reason  of  misrepresentation  even  on  a  point  of  law  which  is  not  clear  and  free 
from  doubt. 

BaUcishen  Das  v.  Legge  (4)  referred  to. 

When  the  question  is  whether  one  of  a  large  number  of  leases  granted  by  a 
landlord  at  about  the  same  time,  under  similar  circumstances  and  on  simUar  terms, 
was  intended  to  be  a  perpetnal  one,  facts  relating  to  acts  and  conduct  of  parties 
indicative  of  such  intention  are  relevant  facts  only  if  they  relate  to  a  fairiy  large 
number  of  the>  leases,  and  not  otherwise.  But  the  fact  that  rents  were  received 
from  the  successors  of  the  grantees  in  several  instsnces,  the  numes  of  the  deceased 
grantees  being  retained  in  the  rent  receipts  in  which  the  succewors,  who  were  not 
recognised  as  m^knrari-istemraridars,  were  merely  described  as  marfatdars,  is  not 
relevant  and  cannot  be  taken  as  indicative  of  any  such  intention. 

Or<^  V.  Lumlcg  (B)  and  Kali  Krishna   Tagore  v.  FuzU  AH  Chowdhry  (6) 

distinguished. 

•  Appeal  from  Original  Decree  No.  48  of  1902,  against  the  decree  of  Nepal 
Chandra  Bose,  Subordinate  Judge  of  Hasaribagh,  dated  Oct.  10,  1901. 

(1)  (1878)  18  B.  L.  K.  124;  L.  R.         (4)  (18U9)  I.  L.  R.  22  All.  149; 

I.  A.  Sup.  Vol.  181.  L.  R.  27  I.  A.  58. 

(2)  (1885)  I.  L.  R.  18  Calc.  117;  (5)  (1858)  6  H.  L.  C.  672,  718. 

L.  R.  12  I.  A.  205. 
(8)  Ante,  p.  20.  (6)  (1883)  I.  L.  R.  9  Calc,  848. 
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1908  Appeal  by  Narsmgh  Dyal  Saliu  and  others,  defendants. 

Nabs^oh  The  plaintiff,  Maharaja  Ram  Narain  Singh  Bahadur,  sued  for 
DrAt  Sahu  u^q^  possession  with  mesne  profits  of  a  certain  number  of  mouzahs 
RiM  iNiAEAiir  situated  within  his  zemindari,  pergunnah  Raj  Ramgarh.  The 
plaintiff  alleged  that  under  six- registered  leases  of  different  dates 
inSambat  1922  (1865-1866  a.d.),  his  ancestors  granted  these 
villages  to  Sheotahal  Ram  Sahu  and  Tribeni  Pershad  Sahu, 
ancestors  of  the  defendants,  jointly  and  in  moJcurari  istemrari ; 
that  ISheotahal  Ram  Sahu  died  on  the  9th  April  1^97,  the  other 
Mokuraridar  Tribeni  Pershad  having  predeceased  him  and  that 
thereupon  the  aforesaid  leases  lapsed  and  the  right  to  fa^ke  direct 
possession  of  the  mouzahs  accrued  to  the  plantiff's  ancestor 
Maharaja  Nam  Narain  Singh  Bahadur;  and  that  the  defendants 
having  obstructed  and  opposed  the  possession  of  the  plaintiff's  ances- 
tor, a  notice  was  duly  served  on  them  in  September  1898,  requiring 
them  to  quit  the  mouaahs,  but  that  they  have  declined  to  do 
so.  It  was  contended  that  the  villages  were  granted  in  mokurari 
iBtemrari  tenable  for  the  lives  of  the  lessees  only,  and  without  any 
right  to  transfer  them;  and  that  there  were  no  words  in  the 
pottahs  under  which  the  leases  were  created  which  could  make 
them  heritable,  nor  was  such  the  intention  of  the  parties  to  the 

contract. 

The  defendants  contended  that  the  grants  were  not  temporary ; 
that  they  created  perpetual  rights  and  were  intended  to  be  per- 
petual and  heritable ;  that  the  words  mokarari  isiemrari  occurring 
in  the  leases  always  meant  permanency  and  perpetuity ;  that  they 
were  so  understood  at  the  time  of  the  creation  of  the  leases ;  that 
the  object  of  both  the  parties  was  that  these  setdements  were  not 
Hable  to  resumption  on  the  demise  of  the  grantees ;  that  had  such 
not  been  the  object,  the  m  ^^wr/irerfar*  could  have  no  inducement  to 
spend  their  capital  for  the  improvement  of  the  properties,  as  they 
did,  and  that  the  conduct  of  the  plaintiff's  managers  and  others,  in 
receiving  rents  from  the  heirs  and  transferees  of  the  mokuraridan, 
clearly  showed  the  right  to  be  heritable  and  transferable. 

The  pottah  dated  the  7th  Jeyt,  Sudi,  1922  Sambat,  correspond- 
ing to  the  31st  May  1865,  granted  by  Maharaja  Ram  Nath 
Singh,  was  in  these  terms  : — 

"In  accordance  with  their  application  and  kahulyat,  mohwrari  isiemrarx 
from  th«  Sambat  year  1922  it  granted  to  Sheotahal   Ram  Sahu   and  hii  brother 
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Tribeni  Ram  Sabu,  inhabitanti  of  Tekthi,   pergtumab  Bihia,  District  Sbahabad,  1903 

now   reeidinar  in   Hazaribagh,  pergonnah  Champa,   District    Hazaribagb,    on  an  ^-^»^ 

x^ABSIIfGH 

annual   rent  of  Co.*i   R«.  135,  in  respect  of  mouzah    Hubagh,  1   village,   in   per-   py^^j^  Sahu 
gnnnab  Jagessari,  save  and  except  jaigir  and  hirt  lands  and   coal  mines  and  other  v. 

subsoil  rights.  So  the  said  mokuraridars  will,  at  their  pleasure,  cultivate  and  ^^^  Naeaik 
make  the  said  village  prosperoas ;  they  will  keep  raiyats  contented ;  they  will  con- 
struct canals,  tanks,  ponds,  wells,  &c.;  and  they  shall  pay  the  rent,  month  by  month, 
as  per  specification  of  instalments  given  in  the  kabulyat.  Besides  this,  they  shall 
pay  yeariy  for  Daserah  salami  Re.  1,  for  Phagua  salami  Re.  1,  and  for  Ghasti 
flami  He.  1,  aggregeting  Co.'s  Rs.  8.  If  they  keep  a  single  pie  of  the  rent  in  arrear 
for  three  instalments,  the  moJcurari  shall  become  cancelled  and  revoked,  in 
respect  whereof  the  said  mokuraridars  shall  not  make  any  sort  of  objection ;  if 
they  do,  such  objection  shall  be  null  and  void.  Losses  due  to  vicissitudes  of  the 
seasons,  drought,  inundation,  hailstorm  and  frost,  costs  of  earthwork  and  of  civil 
and  criminal  courts,  shall  be  borne  by  the  said  mokuraridars.  The  said  mokurari- 
dars shall  punctually  carry  out  the  orders  of  the  court  and  of  the  sarkars.  They 
shall  not,  in  any  respect,  destroy,  either  overtly  or  covertly,  the  boundaries  of  the 
■aid  mouzah,  nor  shall  they  allow  any  one  to  encroach  thereon.  If  they  destroy  or 
injure  the  boundaries,  or  allow  any  one  to  encroach  thereon,  and  if  they  fail  to 
fulfil  the  orders  of  the  courts  and  of  the  sarkar,  the  said  mokuraridars  shall  be  held 
responsible  therefor.  The  said  mokuraridars  have  not,  in  any  respect,  any  power 
to  transfer  the  said  village ;  if  they  do,  such  transfer  shall  be  null  and  void.  I 
will  not  levy  from  the  said  mokuraridars  any  abwab,  &c.,  besides  the  rent  and 
salami,  I  have  granted  the  village,  including  all  woods,  wells,  trees  and  fisheries. 
They  shall  not  cut  down  any  fruit-bearing  tree  or  one  that  is  productive ;  if  any 
f aU  down  of  itself,  they  shall  plant  another  tree  in  the  same  place.*' 

The  other  pottahs  were  in  similar  terms. 

The  Subordinite  Judge  held,  upon  a  construction  of  the 
pottahfl  and  the  conduct  of  the  partie3,  that  the  tenures  created 
by  the  poltahs  were  grants  tenable  for  the  life  of  the  grantees, 
that  they  were  neither  heritable  nor  transferable,  that  on  the 
pleadings  no  question  of  custom  and  usage  could  arise  on  the 
suit  and  that  no  notice  to  quit  was  necessary.  Accordingly  he 
decreed  the  suit  for  possesion  with  mesne  profits. 

Dr.  Rash  Behary  Ghose  (Babu  Lai  Mohan  Das  and  Babu  Akhoy  March  19  20 
Kumar  Banerj'ee  with  him)  for  the  appellants,  I  submit  (t)  that  ^^'  ^'  ^^»  ^^* 
the  words  mokurari  istemrari  in  the  pottahs  primd  facie  imply 
heritability  and  permanency  and  that  the  plaintiflf  is  not  entitled 
to  resume  the  land  on  the  death  of  the  grantees;  (n)  that  at  any 
rate  the  circumstances  under  which  the  tenures  were  created  and 
the  subsequent  conduct  of  the  parties  show  conclusively  that 
these  tenures  were  meant  to  be  permanent  heritable  ones  when 
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1903  they  were  created  or  that  they  have  sabsequentlj  became  so; 
Nabsiwoh  *°^  (**')  *^*^  ^^^  tenants  were  entitled  to  a  proper  notice  to  quit 
D¥AL  SAHt7  and  that  the  notice  served  in  this  case  was  a  bar  to  the  plaintifPs 
Ram  Naraiv  daim  for  mesne  profits. 

SlHQH. 

[Banbbjbe  J.  The  words  mokarari  istemrari  do  not  imply 
succession  bat  they  may  have  acquired  a  local  or  special  meaning 
in  the  locality.] 

I  shall  contend  that  by  a  course  oi  judicial  decifiions  they  have 
acquired  a  special  meaning. 

As  regards  my  first  contention*  I  submit  that  the  lexicog- 
raphical meaning  of  the  term  istemrari  implies  permanency  and 
therefore  heritability  as  well:  see  Richardson's  Dictionary  and 
Wilson's  Glossary.     One  of  the  earliest  decided  cases  is  that  of 
Toolsee  Nurain  Sahee  v.  Modnuram  S%ngh{l)  in   which  it  was  held 
that  the  permanence  expressed  in  the  words  had  reference  only 
to  the  term    of  existence  of  the  grantee.     In  particular   cases, 
the  lexicographical    meaning    of    the   words    is    restricted    by 
local  custom:    see  Ameeroonniasa  Begum  v.  Hetnarain  8ingh{^)^ 
Munrunjun  Singh  v.    Lelanund   SinghQi)^    Leelanund    Singh  v. 
Monorunjun  Stng{i)j  Lakhu  Kowar  v.  Roy  Sari  Krishna  8ing{S). 
The  case  of  Karunakar  Mahati  v.  Niladhro  ChotDdhry^{%)  decided 
by  Couch,  C.  J.  and  Hobhouse,  J.,  laid  down  thai  the  permanence 
implied  in  the  words  was  not  restricted  to  the  life  of  the  grantee. 
It  is  noteworthy  that  this  case  is  not  noticed  by  Sir  Richard 
Couch  in  Tulshi  Pershad  Singh  v.  Ramnarain  Singh{7)f  in  which 
the  Privy  Council  held  that  the  words  did  not  per  se  convey  an 
estate  of  inheritance.    This  decision  of  the  Privy  Council  can 
hardly  be  said  to  have  concluded  the  matter,  since  it  is  based  on 
the  fact  that  the  lexicographical   meaning    of   the  words  was 
restricted  by  local  custom.      In  the  absence  therefore  of  any 
evidence  of  local  custom,  as  in  the  present  case,  I  submit  the 
leases  in  question  should  be  construed  as  creating  permanent  and 
heritable  interests.    The  other  cases  bearing  on  the  subject  are 

(1)  (1848)  S.  D.  A.  Rep.  752.  (5)  (1869)  8  B.  L.  R.  (A.  C.)  226; 

(2)  (1853)  S.  D.  A.  Rep.  648.  12  W.  R.  3. 

(3)  (1865)  3  W.  R.  84.  (6)  (1870)  5  B.  L.  R,  652;  14  W. 

(4)  (186CJi&  W.  R.  101.  R.  107. 

(7)  (1835)  I.  L.  R.  12  Calc.  117;  L.  R.  12  T.  A.  205. 
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Silagmoni  Last  v.  Sho  Pernhad  8lngh{\\  Beni  Pershad  Koeri  v.        1908 
Pudhnath  Eoy(2)  and  Auiu  Bindh   Upmfhya  v.  Mohan  Bikram    UAMiiroH 
iSAa/i(3).    In   the  last  case,  it  was  not  neoessary  to  decide  the  DxalSahv 
question  and  the  remarks  are  obiter  dkia.  Bim  Naeaut 

As  regards  my  second  point,  it  is  submitted  (a)  that  the  plain-      Swoh, 
tiff  was  estopped  by  the  representations  of  his  predecessor  in  title 
from  questioning  the  permanency  of  the  leases,  and  (b)  that  the 
circumstances  under  which  the  leases  were  granted,  the  state  of 
the  law  when  some  of  the  leases  were  granted  in  the  year  1865* 
and  the  subsequent  conduct  of  the  parties,  leave  no  room  for 
doubt  that  the  leases  were  intended  to  be  permanent.    As  regards 
the  first  branch  of  this  contention,   I  submit  that  it  is   dear 
on  the  evidence  that  such  representations  were  made.    It  is  true 
that  oral  evidence  of   the  assuranoe  of   the  grantors  that  the 
leases  would  last  as  long  as  the  sun  and  the  moon  were  to  endure, 
would  not  be  admissible  having  regard  to  the  decision  of  the 
Privy  Council  in  the  case  of  Balkishen  Da$  v.  Legge^{A)  in  which 
the  application  of  the  rule  laid  down  in  Lincoln  v.   Wright{^)   in 
this  country  is  deprecated,  but  that  would  not  exclude  evidence  of 
representations  made  by  the  grantors  as  to  the  meaning  of  the 
words  istemrari  mokurari :  see  Earl  BeaucJuimp  v.  Winny{(S)  Cooper 
V.  Phibbsijf)  and  Ewart  on  Estoppel,  p.  72.    As  to  the  second 
branch  of  the  contention,  see  Thumbumwmy  Moodelly  v..  Hosaain 
£otcthenj(8)    Rainasami    Sastrigal  v.    Sqmiyappanayakan{0)    and 
Elphinstone  and  Clark  on  the  Interpretation  of  Deeds,  p.  63. 

[BA74EIUEB  J.  The  evidence  is,  that  all  these  leases  were 
copied  from  one  draft  which  was  made  sometime  in  1862.] 

There  is  also  the  circumstance  that  about  600  leases  were 
granted  at  or  about  the  same  time  in  lieu  of  ticca  leases  and  that 
bonuses  were  taken.  No  steps  had  hitherto  been  taken  fco  resume 
any  lands  after  the  death  of  any  of  the  grantees.  Large  sums 
of    money  have  been  spent    by    the   mokuratidars    in    making 

(1)  (1882)  1.  L.  R.  8  Calc.  064;  (5)  (1859.  4  De  G.  &  J.  16. 

L.  U.  »  I.  A.  33.  (6)  0878)  L.  R.  6  H.  L.  223. 

(2)  (1809)  I.  L.  R.,  27  Calc.  156;  (7)  (1867)  L.  R.  2  H.  L.  149,  170. 

L.  R.  26  I.  A.  216.  (8)  (1875)  I.  L.  R.  1  Mad.  1; 

(3)  Ante  p.  20.  L.  R.  2  I.  A.  241. 

(4)  (1899)  I.  L.  R.  22  All.  149;  (9)  (1881)  I.  L.  R.  4  Mad.  179. 

L.  R.  27  I.  A.,  58. 
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1903        improvements.     In  some  instances  there  has  been  recognition  of 

Nabsingh    ^^®  successors  of  the  grantees,    fieoeipts  of  rent  from  the  successors 

DtalSahu  in  some  instances  have  been  proved:  see  Kali  Kriahna   Tagotey, 

Rau  NkRATv  Fmk  Ali  Chowdhry{\).     Besides,   the  fact  of  the  leases   having 

SiNOH.      ]yQQ^  granted  in  the  names  of  two  persons  jointly  is  significant 

Why  should  that   have  been  the  case   unless  the  leases  were 

intended  to  be  heritable  P    As  to  the  provisions  for  forfeiture  and 

restraint  against  alienation  contained  in  the  leases,  they  make  no 

difference:    see    Act    I  of   1879    (B.C.),    ss.  31,    88;    Jan  AH 

Chowdhrt/Y.  Nittyenund  Bo8e{2)f   Molhooramohun   Pal  Chotcdhry 

V.    Ram  Lall    Bo8e{3)f     Mahomed  Ameer   v.    Peryag    Singh{^)^ 

Dull   Chand  v.    Rajki8Bore{b)^  and   Oolak   Nath   Hoy    Chowdhry 

V.  Mathura  Nath  Roy  Chowdhry  (6). 

The  Advocate-Oeneral  {Mr.  J.  T.  Wcodroffe)  with  him  Bahi% 
Basanfa  Kumar  Bose^  Karuna  Sindhu  Muk^rjee  and  Charu  Chandra 
Ohose  for  the  respondent.  As  regards  the  last  point  raised  by 
the  appellants,  I  submit  that  no  notice  to  quit  was  necessary 
and  that  the  notice  to  quit  was  served  as  a  matter  of  extra 
caution. 

As  to  the  first  point  raised  by  the  other  side,  regard  must  h^ 
had  to  the  current  of   decisi<$ns  and  legislative   enactments  that 
existed  before  the  leases.     It  would  appear   from  them  that  the 
term  istemrari,  though  lexicogmphically  it  might  imply  perma- 
nency, does  not  imply  any  heritable  character  in  the  grant,  the 
permanency  being  limited  to  the  lives  of    the  grantees.     The 
following  authorities    were   cited :  Regulation  VIJI    of    1793, 
BS.  16,  17,   18,  19,  49;   Eegulation  I   of  1815,  Preamble;  S.  D. 
A.   Select  Reports,  Vol.   I,  p.   140  ;    To'hf^e  Nuraxn    Sahee  v. 
JUodniirain  Singh{7)y  and  the    earlier    precedents   cited   therein, 
Ameeroonniasa    Begnm    v.    Betnarain     Smgh{8)y    Government    of 
Bengal  v.   Ja/ur   H casein  Khan{^),  Modenarain   Singh   v.   Kant 
Zall{10)^  Sorobur  Singh  v.  Mahendranarain  Singh{ll)^  Oopal  Lall 


(1)  (1883)  I.  L.  R.  9  Calc.  843.  (7)  (1848)  S.  I>.  A.  Rep.  752. 

(2)  (1868)  10  W.  R.  (F.  B.)  12.  («)  (1853)  S.  D.  A.  Rep.  648,  654. 

(3)  (1879)  4.  C.  L.  R.  469.  (9)  (1854)  5.  Moo.   I.  A.  467,  473, 

(4)  (1881)  I.  L.  R.  7  Calc  666.  495,  498. 

(5)  (1882)  I.  L.  R.  9  Calc.  88.  (10)  (1859)  S.  D.  A.  Rep.  1573. 

(6)  (1801)  I.  L.  R.  20  Cmlc.  273.  (11)  (1860)  S.  D.  A.  Rep.  5T7. 
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Tagore  v.  Tilluck  Chund^^r  -Ka/(1),  JUunrunjun  Singh  v.  Lelanund        i»03 
8ingh{2)y    Leelanund   Singh    v.  Monorunjun   8itfgh(S)y  Dhunput    nabsikoh 
Singh  v.   Ooonuin  5m^A(4),    and  the  unreported  judgment    of   ^^^  Sahu 
Boberts  and  Jaokson,  JJ.,   cited  therein,   SatijMaran    Ohosal  v.  Bam  Nabaxv 
Mahesh  Chandra  Mitter{5\  Likhu  Kowar  ^.  Roy  Hari  Krishna      ®'''°^- 
8ingh(6),  Karunakar  Mahati    v.  Niladhro  Chowdhry{7)^  lAlanand 
Singh  v.  Munorunjun  Singh{9j^  L  khraj  Roy  v.  Kunhya  Singh{9)^ 
Namnarain  Singh  v.   Amir    JWa;i(10),   SheD  Pershad  Singh  v. 
Edliy  Dass  Singh{ll)i  Bilasmoni  Daai  v.  Sheo  Pershad  Singh{l2)f 
Tuhhi  Pershad  Singh  v.  Ramnarain  Singh{lS)y  Parmeawar  Pertab 
Singh  v.  Padmanand  Singh  (14),  Beni  Pershad  Koeri  v.   Dudhnath 
Jioy{15)  and  ^^m  j5trad%  Upadhya  v.  Mohan  Bikram  Shah{XG). 

I  submit  that  it  is  quite  dear  from  these  authorities,  that  the 
permanence  expressed  in  these  words  could  only  refer  to  the 
existence  of  the  grantee.  As  to  whether  the  meaning  of  the  words 
should  be  regulated  by  the  case  of  Munrunjun  Singh  v.  Lelanund 
Singh (2)  decided  in  the  year  of  the  leases:  see  Scale's  Cardinal 
Rules  of  Interpretation,  p.  160.  The  lease  is  full  of  conditions  and 
restrictions.  What  is  the  cumulative  eflEect  of  all  these  restrictions  P 
It  is  said  that  the  grantor  gave  certain  assurances.  Assuming 
that  he  did,  no  relief  can  be  granted  upon  misrepresentation  of 
law,  for  two  reasons:  (i)  everybody  is  supposed  to  know  the  law 
and  (ii)  nobody  should  depend  upon  what  another  asserts  to  be 
the  law  :  see  Cfurulingaswanti  v.  Bafnalakshmamma(l7).  As  to 
receipt  of  rent  from  successors  of  grantees  the  case  of  Eali  Krishna 


(1) 

(1866)  8W.  B.  (P.  C.)l; 

(9) 

(1877)  I.  L.  R.  8Calc.  210; 

10  Moo.  I.  A.  188. 

L.  B.  4  I.  A.  223. 

(2) 

(1865)  8  W.  R.  84. 

(10) 

(1877)  Unreported. 

(8) 

(1866)  6  W.  R.  101. 

(11) 

(1879)  I.  L.  R.  6Calc.  648; 

W 

(1867)  9  W.  R.  (P.  C.)  8 ; 

6  C.  L.  R.  188. 

11  Moo.  I.  A.  488,  468. 

(12) 

(1881)  I.  L.  R.  8CaIc.664; 

W 

(1869)  2  B.   L.  R.  (P.  C.)28; 

L.   R.  9  I.  A.  88. 

12  Moo.  I.  A.  263. 

(13) 

(1885)  I.  L.  R.  12Calc.  117; 

(6) 

(1869)  8  B.  L.  R.  (A.  C.)226; 

L.  R.  12  I.  A.  206. 

12  W.R.  8. 

(14) 

(1887)  I.  L.  R.  16  Calc.  848. 

(7) 

(1870)  6  B.  L.  R.  662; 

(16) 

(1899)  I.  L.  R.  27  Calc  156 ; 

14  W.  R.  107. 

L.  R.  26  I.  A.  216. 

(») 

(1873)  13  B.  L.  R.  124 ; 

(16) 

Ante,  p.  20. 

L.  R.  1.  A.  Sup.  Vol.  181. 

(17) 

(1894)  L  L.  R.  18  Mad.  68. 
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1908  Tag  ore  v.  Fuzle  All  Chowdhryil)  is  difltinguiahable.  There  the 
NAB8IN6H  <1^^8^io^  ^^  whether  there  had  been  waiver  of  forfeiture  by 
Dyal  Sahu  acceptance  of  rent :  see  also  Basamoy  Purkait  v.  Srinaih 
Ram  Nakaih  Moj/ra{2).  There  is  no  evidence  of  any  subsequent  conduct  on 
our  part  amounting  to  recognition,  and  subsequent  conduct  with 
regard  to  other  leases  is  irrelevant.  [Banerjee  J.  See  section  11 
of  the  Evidence  Act.]  The  conduct  of  both  parties  is  consistent 
only  with  the  grants  having  been  estates  for  life  only. 

Dr.  Raah  Behary  Ohose^  in  reply,  referred  to  Foa's  Law 
of  Landlord  and  Tenant,  2nd  Edition,  pp.  282—284 ;  Piatt  on 
Leases,  Vol.  11,  p,  234. 

Cur.  adv.  tult. 


AfHlL 


BAiramJin  amd  ChoDT  J  J.  This  appeal  arises  out  of  a  suit 
brought  by  the  plaintiff-respondent,  Maharaja  Bam  Naram 
Singh  Bahadur,  to  recover  direct  possession  of  certain  mouzabs  or 
villages,  on  the  allegation  that  the  plaintiff  is.  the  zemindar 
proprietor  of  these  mouzahs;  that  they  were  granted  by,  or  with  the 
sanction  of,  the  plaintiff's  predecessor,  Maharaja  Bam  Nath  Singh 
Bahadur,  to  Sheotahal  Bam  Sahu  and  Tribeni  Pershad  Sahu,  the 
ancestors  of  the  defendants,  in  mokurari  istsmrari  right  for  the 
lives  of  the  grantees  by  six  leases  granted  on  various  dates  from 
the  7th  Jeth^  Sudi,  to  the  4th  Kartik^  Badi  1922,  corresponding 
to  certain  dates  from  May  to  October  1855 ;  that  on  the  death 
of  Sheotahal  Bam  Sahu,  the  surviving  grantee,  who  died  in 
Cheyt  1954,  the  nwkurari  iatemrari  leases  came  to  an  end,  and  the 
plaintiff  who  became  entitled  to  possession,  posted  his  employes 
in  the  mouzahs,  but  as  the  defendants  did  not  give  up  possession, 
the  plaintiff  gave  them  six  months'  notice,  requiring  them  to 
vacate  from  the  beginning  of  1956 ;  and  that  as  the  defendants 
are  still  in  possession,  the  plaintiff  is  obliged  to  bring  this  suit. 

The  defence,  in  substance,  was  that  the  niokurari  istemrari 
leases  created  permanent  and  heritable  rights  in  the  grantees ;  that 
the  plaintiff  and  his  predecessors  by  their  acts  and  conduct  recog* 
nized  these  leases  as  creating  such  rights ;  that  the  defendants 
wore  accordingly  entitled  to  retain  possession  of  the  mouzahs ; 

(I)    (1883)  I.  L.  R.  9  Calc.  84«.  (2)    (1902)  7.  C.  W.  N.  132. 
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and  that  the  Buit  oould  not  in  any  event  proceed,  as  no  valid        1908 
notice  to  quit  had  been  served.  NiBsiiraH 

Upon  these  pleadings  the  Court  below  framed  several  issues,   ^^^^  ^^^^ 
of  which  we  may,  for  the  purposes  of  this  appeal,  notice  only  the  ^^^  Nabaik 

-    „         ,  SlNQH. 

f  oUowmg  :— 

(i)  **  Were  the  leases  granting  the  villages  in  suit  to  Sheotahal 
Eam  and  Tribeni  Pershad  for  life  only,  or  did  they  create  any 
heritable  interests? 

(ii)  What  would  be  the  effect  of  the  leases  granting  the  villages 
in  question  to  Tribeni  and  Sheotahal  Bam,  having  regard  to  any 
local  usage  P 

(iii)  Was  notice  to  quit  necessary  P  If  so,  can  the  suit  proceed  P 

(iv)  Did  the  plaintiff's  father  accept  and  recognize  the 
defendants  as  mokuraridars  ?  If  so,  can  the  plaintiff's  suit  be 
maintained  ?  " 

Both  parties  went  into  evidence  at  considerable  length  on 
these  issues,  and  the  Oourt  below  has  decided  all  the  issues  in 
favour  of  the  plaintiff  and  given  him'  a  decree. 

Against  that  decree  the  defendants  have  preferred  this  appeal, 
and  the  points  raised  for  determination  by  their  contentions  are— 

Firsts  whether  the  Court  below  is  right  in  holding  that  the 
terms  mokurari  isitmrari  do  not  imply  the  creation  of  a  perma- 
nent and  heritable  right,  when  there  was  no  evidence  to  show 
that  their  lexicographical  meaning  has  been  restricted  in  any  way 
by  local  usage ; 

Second^  whether  the  Court  below  ought  not  to  have  held 
that  the  plaintiff  was  estopped  by  the  assurances  given  by  the 
grantor  from  denying  the  permanent  and  heritable  nature  of  the 


Thirds  whether  the  circumstances  under  which  the  leases  were 
granted  and  the  subsequent  conduct  of  the  parties  did  not  show 
that  the  leases  were  intended  to  be  perpetual ;  and 

Ihurthf  whether  a  previous  notice  to  quit  was  necessary  for 
the  maintenance  of  the  suit,  and  if  so,  whether  the  notice  served 
in  this  case  was  a  bar  to  the  claim  for  mesne  profits  for  Sambat  1955. 

On  the  first  point,  the  appellants'  contention  is  that  the  term 
**w^6fwrari"  implies  permanency,  and  therefore  a  heritable 
character  in  the  grant,  as  is  shown  in  Eichardson's  Dictionary 
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1908       and  Wilson's  Glossary,  referred  to  in  the  oase  of  Leelanmnd  Singh 

NABBiir'aH    ^'   Monoruf{fun  8ingh{i)y  and  that  the  restriction  put  uponttie 

Dtal  Basis  above  meaning  is  the  result  of  local  custom,  as  has  been  shown 

Bax  l^ABAiv  in    the    case    of    Aimeroonnma    Begum  y.    Hetnar<Un  Singh{2)y 

^^^^^'     and  that|  in  the  absence  of  any  evidence  of  any  local  customf 

the  leases  should  be  held  to  create  a  permanent  and  heritable 

interest. 

On  the  other  hand,  it  is  argued  for  the  respondent  that  the 
term  **  ktemrari^^  though  it  implies  permanency,  does  not  imply 
any  heritable  character  in  the  grant,  the  permanency  being  limited 
to  the  life  of  the  grantees;  and  that  this  is  the  view  taken 
in  the  case  of  Tuhhi  Pershad  Singh  v.  Bam  Narain  8ingh{9). 

As  the  point  is,  in  our  opinion,  concluded  by  the  Privy 
Council  decision  in  the  last-mentioned  case,  we  do  not  think  it 
necessary  to  examine  in  detail  the  earlier  authorities  which 
Dr.  Bash  Behary  Ghose  for  the  appellants  and  the  learned 
Advocate-General  for  the  respondent  have  so  fully  and  elaboratly 
discussed  in  their  arguments.  It  will  be  enough  to  say  that  the 
words  mokurari  istemrari  do  not  in  their  lexicographical  sense 
primarily  imply  any  heritable  character  in  the  grant,  as  the  term 
moivraai  does;  but  that  they  imply  permanency  from  which, 
in  a  secondary  sense,  such  heritable  character  might  be  inferred, 
it  being  always  doubtful  whether,  to  use  the  language  of  the 
Judicial  Committee  in  its  judgment  in  the  case  of  LUanand 
Singh  V.  Munoruryun  Singh{4)  on  lappeal  from  the  Calcutta  High 
Court,  they  mean  *' permanent  during  the  lifetime  of  the  persona 
to  whom  they  were  granted,  or  permanent  as  regards  hereditary 
character  " — a  doubt  which  Sir  Bichard  Couch,  in  delivering  the 
judgment  of  the  same  tribunal  in  the  case  of  Tuhhi  Pershad 
Singh  v.  Bam  Narain  Singh{S)  says  **  is  not  removed  by  the 
lexicographical  meaning  of  the  words."  The  rule  laid  down  as 
to  the  meaning  and  effect  of  these  two  words  is  thus  stated 
by  the  Judicial  Committee  in  the  last-mentioned  case : — **  After  the 
review  of  the  decisions  their  Lordships  think  it  established  that 

(1)  (1866)  6  W.B.  101.  (3)  (1885)  I.  L.  B.  12  Calc.  U7| 

L.  B.  12  I.  A.  206. 

(2)  (1858)  S.  D.  A.  B«p.  848.  (4)  (1878)  18  B.  L.  B.  124; 

L.  B.  I.  A.  Sup.  VoL  181. 
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the  words  Utemrari  mokurart  in  the  pattah  do  not  per  se  oonvej        1908 
an  estate  of  inheritance,  but  they  do  not  accept  the  decisions  as    HiiiiinraH 
establishing  that  such  an  estate  cannot  be  created  without  the  ^^^^  S^^ir 
addition  of  the  other  words  that  are  mentioned,  as  the  Judges  do  Bak  Nabaut 
not  seem  to  haye  had  in  their  minds  that  the  other  terms  of  the      ^''^^* 
instrument,  the   circumstances  under  which  it  was  made  or  the 
subsequent  conduct  of  the  parties  might  show  the  intention  with 
sufficient  certainty  to  enable  the  Oonrt  to  pronounce  that  the 
grant  was  perpetual. " 

The  learned  Yakil  for  the  appellants  contends  that  this  must 
be  taken  subject  to  the  qualification  that  it  is  by  local  custom  that 
the  meaning  of  the  words  is  restricted,  as  is  shown  by  the 
judgment  in  the  case  of  Ameeroonnissa  Begum  t.  Hetnarain 
Singh{l)f  an  extract  from  which  is  quoted  in  the  judgment  of  the 
Privy  Council  in  the  last-mentioned  case. 

We  are  unable  to  accept  this  contention  as  correct,  because  their 
Lordships  not  only  referred  to  that  case,  but  they  referred  also 
to  another  case  in  the  Sudder  Dewany  Beports  for  1860  and 
quoted  a  passage  from  it  which  lays  down  the  rule  quite  generally ; 
and  their  own  statement  of  the  rule  is  in  equally  general  terms, 
subject,  of  course,  to  the  qualification  about  surrounding  circum- 
stances and  conduct  of  parties  being  sufficient  to  supply  the  absence 
of  words  of  inheritance. 

We  may  add  that  the  view  we  take  is  in  accordance  with  that 
taken  by  this  Court  in  the  case  of  Agin  liindh  Upadhya  v.  Mohan 
Bikram  Shah  (2). 

The  first  point  raised  must,  therefore,  be  decided  against  the 
appellants,  and  we  must  now  consider  the  second  and  third  points 
raised  in  the  appeal. 

Upon  the  second  point  the  learned  vakil  for  the  appellants  very 
properly  conceded  that  having  regard  to  the  enactment  of  section 
92  of  the  Indian  Evidence  Act,  and  the  decision  of  the  Privy 
Council  in  the  case  of  BalkUhen  Das  v.  Legge{3)^  it  was  no  longer 
open  to  him  to  contend  on  the  authority  of  Lincoln  v.  Wrighi{4) 
that  the  evidence  as  to  the  assurances  given  by  the  grantors  of  the 

(1)  (1863)  S.  D.  A.  Rep.  648.  (8)  (1899)  I.  L.  E.  22  All.  149  : 

(2)  Ante  p.  20.  L.  R.  27  I.  A.  68. 

(4)  (1869)  4  DeQ.  &  J.  IS. 
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1908       leases  that  they    were  intended  to  last  as  long   as    tlie    sun 
Kaesingh    and  moon   should  endure,  would  be  admissible;  but  he  urged 
^^^r.^^^^  that  although  that    was  eo,  the  plainti£E  was  estopped  by  the 
Bam  NiBAiF  representations  of  his  predecessor  from  questioning  the  permanent 
character  of  the  lease.    While  admitting  that  the  construction  of 
a  document  was  a  matter  of  law  and  that  there  can  be  no  estoppel 
by  reason  of  misrepresentation  on  a  point  of  law,  the  learned 
vakil  for  the  appellants  contended  that  the  rule  could  only  be 
appUeable  to  cases  where  the  misrepresentation  or  mistake  related 
to  a  point  of  law  that  was  dear  and  free  from  doubt,  and  did  not 
apply  to  doubtful  questions  where  the  proper  rule  would  be  to 
hold  that  the  grantor  was  estopped  by  his  repreientation ;  and,  in 
support  of  this  argument,  he  referied  to  the  observation  of  Lord 
Chelmsford  in  the    case  of  Beauchamp  v.   Trinn{l)  and  to  the 
remarks  of  Lord  Westbury  in  Cooper  v.  Phibhs{2).     We  should 
have  been  inclined  to  give  eSect  to  this  contention  if  the  evidence 
as  to  the  assurances  of  the  grant  had  been  reliable ;  but  that 
evidence  has  been  disbelieved  by  the  Court  below,  and  we  see  no 
good  reason  for  coming  to  a  different  conclusion.    It  is  for  the  most 
part  the  evidence  of  interested  witnesses,  who  are  in  possession  of 
tenures  similar  to  those  now  in  dispute.     It  is  contradicted  by  the 
evidence  on  the  other  side,  which  is,  at  least,  as  good.     And  it  is 
improbable  on  the  face  of  it,  because,  if  the  grantee  gave  that 
assurance,  there    is  no   reason  why   it   should   not  have  been 
embodied  in  the  document ;  and  it  is  extremely  unlikely  that  none 
of  the   600  grantees,  who  are  said  to  have  taken  leases  of  the 
character  of  those  now  before  us  at  about  the  same  time,  should 
have  insisted  upon  words  of  inheritance  being  inserted  in  the 


We  come  now  to  the  third  point  raised  in  the  appeal.  It  is 
contended  that  the  circumstances  under  which  the  leases  were 
executed  and  the  subsequent  conduct  of  the  parties,  show  that 
the  leases  were  intended  to  be  permanent.  Among  the  circum- 
stances relied  upon  are  (i)  the  state  of  the  law  as  laid  down  in 
the  case  of  Munrunjun  Singh  v.  Leknund  Singh{3)y  decided  in 
Jime  1865,  in  which  it  was  held  that  the  terms  mokarari  istemrari 

(1)  (1873)  L.  R.  6  H.  L.  228.  (2)  (1867)  L.  R.  2  H.  L.  149, 170. 

(8)  (1865)  8  W.  B.  84. 
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imply    perpetuity    and   (iV)  the    fact    of   the    grantor    having        1903 
granted  the  leases  in  dispute  along  with  similar  600  other  leases  in   j^^^J^q^ 
lieu  of  licca  or  temporary  leases  with  a  view  to  induce  the  lessees  ^^^^^  Sahu 
to  improve  their  land.  rak  Nabain 

Under   the  head  of  conduct  of  the  parties  are  noticed  (a)      ^inoh. 
the  omission  to  resume  land  covered  by  any  of  the  600  leases 
after  the  death  of  the  lessees,  (b)  the  recognition  of  the  successors 
of  the  grantees  by  receipt  of  rent  and  institution  of  suits. 

We  shall  consider  these  matters  separately  and  in  the  order 
in  which  they  have  been  stated  above. 

It  is  argued  that  as  some  of  the  leases  in  dispute  were 
executed  after  June  1866,  the  date  of  the  decision  of  the  case  of 
Munrunjun  Singh  v.  Lelanund  8ingh{l)f  in  which  the  words 
mokurari  iatemrari  were  held  to  imply  perpetuity,  these  leases 
at  any  rate,  should  be  held  to  be  perpetual,  as  the  parties  must 
be  taken  to  have  entered  into  the  transactions  in  view  of  that 
being  the  meaning  of  the  words ;  and  in  support  of  this  argument, 
the  cases  of  Thumbusatomy  Moodelly  v.  Hoasain  Bowthen(2)^  and 
Ramasami  Saatrlgal  v.  8amiyappanayakan{Z)^  and  Elphinstone 
on  the  Interpretation  of  Deeds,  page  63  (where  certain 
English  cases  attaching  weight  to  the  practice  of  conveyancers 
are  cited)  are  relied  upon.  We  are  unable  to  accept  this 
argument  as  correct  in  this  case.  The  case  of  Munrunjun  Singh  v. 
Lehnund  Singh  {!)  was  opposed  to  the  previous  uniform  current 
of  decisions,  and  was  a  case  of  a  peculiar  nature,  as  it  related  to 
ghatwali  tenures.  Moreover,  the  leases  were  made  from*  one 
dn^  (see  the  deposition  of  Eadhika  Das,  whom  the  court  below 
has  believed  and  whom  we  see  no  reasons  to  disbelieve) ;  and 
that  draft  must  have  been  prepared  before  June  1865.  Then 
again  there  was  hardly  any  practice  of  conveyancers  here  such 
as  the  English  cases  contemplate ;  and  if  there  was  any,  that 
must  have  been  in  accordance  with  the  previous  current  dt 
decisions  the  other  way.  Nor  can  we  attach  much  weight  to  the 
second  circumstance  mentioned  above,  as  indicating  an  intention 
to  create  perpetual  leases.  The  former  practice  was  to  grant 
iicca  leases  for  short  terms,  and  as  against  that^  this  grant  of 

(1)  (1866)  3  W.  R.  84.  (2)  (1875)  I.  L.  R.  1  Mad.  1;  L.  R.  2  I.  A.  241. 

(8)  (1881)  I.  L.  R.  4  Mad.  179. 
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1903        leases  for  the  lives  of  the  grantees  might  well  be  taken   to  have 

Nabmkoh  ^^^  sufficiently  acceptable  to  them.      As  for  the  evidence  given 

Dtal  Sahu  ti^at  the  improvements  cost  large  sums,  it  is  wholly  insufficient 

Bak  Nabaih  and  unreliable,  no  accounts  having  been  produced  by  any  witnessy 

Singh.      ^^^  ^^  ^^^  reason  being  given  for  their  non-production. 

Then,  as  to  the  subsequent  conduct  of  the  parties,  we  should 
observe  that  no  recognition  of  any  successors  of  the  grantees,  nor 
anything  else  indicative  of  the  intention  of  the  grantor,  has  been 
shown  as  to  the  leases  in  dispute.  The  only  thing  shown  with 
reference  to  these  leases  is  that  in  a  usufructuary  mortgage 
(exhibit  A)  executed  by  the  plaintiff's  predecessor,  when  one  of 
the  lessees  was  alive,  the  villages  covered  by  some  of  the  leases 
were  mortgaged,  and  the  rent  reserved  in  the  leases  was  treated 
as  the  income  to  be  realized  by  the  mortgagee ;  and  no  change 
was  made  in  the  terms  of  the  mortgage  after  the  death  of  the 
surviving  lessee,  although,  upon  the  plaintiff's  case,  the  mortgagor 
become  entitled  to  treat  the  actual  assets  of  the  village  as  his. 
This  omission,  however,  cannot  amount  to  any  recog^tion  of  the 
continuance  of  the  leases  from  which  the  intention  that  they 
were  to  be  perpetual  could  be  fairly  inferred.  The  instances  of 
alleged  recognition  of  the  successors  of  the  grantees  that  have 
been  adduced  relate  to  other  leases  ;  and  the  argument  is  that  as 
all  the  600  leases  were  granted  at  or  about  the  same  time  under 
similar  circumstances  and  on  similar  terms,  acts  and  conduct  of 
the  parties  indicative  of  an  intention  that  any  one  of  these 
leases  was  perpetual,  should  be  evidence  of  a  similar  intention 
with  regard  to  all  the  other  leases.  But  we  are  unable  to  ajj^pt 
this  argument  as  correct  in  its  broad  generality.  Of  course,  if 
it  had  been  shown  that  in  the  case  of  a  fairly  large  number  of 
these  600  leases,  there  was  recognition  of  the  successors  of  the 
original  grantees,  and  such  recognition  was  not  explained  by 
the  other  side  as  being  the  result  of  anything  peculiar  to  the 
leases  to  which  the  recognition  related,  the  fact  that  the  intention 
indicated  by  the  acts  and  conduct  of  the  parties  was  to  make 
those  leases  perpetual  would  make  it  highly  probable  that  ttie 
same  was  the  intention  with  regard  to  the  leases  now  in  dispute, 
and  the  facts  relating  to  these  leases  would,  therefore,  have 
been  relevant  facts,  under  clause  2  of  section  11  of  the  Indian 
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Evidence  Act.     But  then,  have  we  such  a  fairly   large  number        1908 
of    instances  proved,  and  have  not  the  instances  so  far  as  they    NARamoH 
have  been  proved,   been  explained  as    being  either  insufficient  l>yAL  Sahu 
or  as  being  the  result  of  peculiarities  in  the  circumstances  of  the  IUm  Naraik 
leases  to  which  they  belong  P 

We    are    of    opinion    that   both  these    questions  should  be 

answered  in  favour  of    the  respondent.     As  the  circumstances 

have  been  considered  sufficiently  in  detail  by  the  Court  below 

and  as  we  agree  in  the  view  taken  by  that  Court,  upon  this  part 

of  the  case,  we  do  not  think  it  necessary  to  discuss  the  matter  in 

detail.    It  will  be  enough  to  say  that   in  many  of    the  instances 

given,  the  so-called  recognition  has  been  made,  not  by  the  Baja 

himself,  but  by  his  agents,  whose  powers  were,  moreover,  expressly 

limited:  see  Exhibit  XTT,  paragraphs  5  and  7,  with  regard  to 

the  powers  of  Mr.  Bowman,  Exhibit  XVII,  paragraph  7,  with 

regard  to  the  powers    of   Sheonarain  Ijal,   and  Exhibit  XVII, 

paragraph  2,  with  regard  to  the  powers  of  (ihansham  Das.     Then 

again,  in  several  of  the  instances,  such  as  those  of  suits  brought 

(see  plaint,  Exhibit  j~  and  petition.  Exhibit  ^),  they  were  filed  at 

a  time  when  one  of  the  grantees  was  alive,  while  as  to  the  plaint. 

Exhibit  XX,  it  relates  to  an  exceptional  case,  as  will  appear  from 

Exhibit  XV,  in  which  it  is  said  that  the  plaintiff  having  taken 

pity  on  the  defendant  owing  to  his  being  a  minor  and  an  orphan, 

waived  his  daim  to  resume  the  lease. 

We  are  therefore  of  opinion  that  these  instances  of  so-called 
recognition  are  not  sufficient  to  indicate  any  intention  that  the 
leases  should  be  perpetual. 

Then  it  is  argued  that  rent  was  received  from  the  successors 
of  the  grantees  in  several  instances.  If  that  was  so^  the  receipts 
given  show  that  these  successors  were  never  recognized  as 
ntokurari  istemrardarSf  or  as  tenants.  In  the  place  of  the  names 
of  the  tenants,  the  old  names  were  still  retained,  that  is,  the 
names  of  the  grantees,  and  the  parties  paying  the  rent  were 
entered  as  mar/atdars.  Such  receipts  of  rent  can  hardly  be  said 
to  imply  an  intention  that  the  leases  were  intended  to  be 
heritable,  when  the  persistently  expressed  intention  was  that  the 
successors  were  not  to  be  recognized  as  holders  of  the  leases.  It 
was  argued  that  the  mere  receipt  of   rent,  even  though  under 
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1908  protest,  would  amount  to  a  waiver  of  the  lessor's  right,  to  resume 
NiBflnrflH  the  property  leased,  and  in  support  of  this  contention  the  case 
Dtal^Sahu  q(  Qr^ji  ^  LumkyiX)  and  KalikrUhna  Tagore  v.  Fuzle  Ah 
Bam  Nabaih  Chotcdhry{2)  were  relied  upon.  Those  cases  are  distinguishable 
from  the  present.  They  were  oases  of  forfeiture,  and  the 
question  was  whether  receipt  of  rent  after  a  breach  of 
the  covenant  upon  which  forfeiture  was  to  follow,  did  not 
amount  to  waiver  of  forfeiture,  notwithstanding  that  the  rent 
was  received  subject  to  qualification,  and  the  question  was 
answered  in  favour  of  the  tenant.  That  was  evidently  because 
the  law  does  not  favour  forfeiture.  Here,  however,  the  question 
is  not  one  of  forfeiture.  What  the  defendants  have  got  to  prove 
is,  that  there  were  such  acts  and  conduct  as  indicated  an  o-iginal 
intention  that  the  leases  were  perpetual  and  heritable,  and  it 
would  be  impossible  to  hold  that  the  receipts  for  rent  in  the  form 
given  in  the  present  case  indicated  any  such  intention.  The 
intention  as  appearing  on  the  face  of  the  receipts  given  was  the 
very  reverse,  namely,  the  intention  not  to  recognize  the  successors 
of  the  grantees  as  holders  of  the  tenure.  We  must  therefore 
hold  that  nothing  has  been  shown  from  the  circumstances  under 
which  the  leases  were  gpranted,  or  the  subsequent  conduct  of  the 
parties,  to  indicate  that  the  leases  were  intended  to  be  perpetuaL 
On  the  contrary,  it  is  abundantly  clear  from  the  circumstances 
under  which  the  leases  were  granted,  and  the  subsequent  conduct 
of  the  parties,  that  the  leases  could  not  have  been  intended  to 
create  any  hereditary  right,  and  this  we  shall  shortly  show.  On 
the  face  of  the  leases  it  appears  that  the  lessees  were  not  to  have 
any  power  to  transfer  their  tenancy,  and  it  is  provided  that  if  they 
did  so,  such  transfer  should  be  null  and  void. 

Then,  again,  it  is  provided  that  the  lessees  shall  not  cut  down 
any  fruit-bearing  or  profit-yielding  trees,  and  if  any  fall  down 
of  itself,  the  lessees  shall  plant  another  tree  in  the  same  place 
It  further  provides  that  if  the  lessees  keep  a  single  pie  of  the 
rent  in  arrear  for  three  instalments,  the  lease  shall  come  to  an  end. 

Then,  again,  we  find  that  most  of  the  leases,   if  not    all,* 
were  granted  in  the  names  of  two  persons.    Why  should  that  be, 

(1)  (1868)  6  H.  L.  C.  672,  718.  (2)  (1883)  I.  L.  B.  9  C»lc  848. 

•  Sir  W.  W.  Hunter's  Statiftical  Accoont  cf  Bengal,  Vol.  XVJ,  p.  128. 
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if  the  leases  were  intended  to  be  permanent  and  heritable  ?    The        1908 
evidence  on  the  side  of  the  defendants  is  far  from  furnishing  any   nabmkoh 
explanation;  while  the  evidence  on  the  other  side  furnishes  a  ^^^  Sahxt 
clear  explanation  consistent  with  the  case  of   the  plaintiff  that  bam  Kabain 
the  leases  were  intended  to  last  only  for  the  life-time  of  the      ^*®=' 
grantees.     The  grantees  wanted  to  secure  as  long  a  duration  for 
the  leases  as  they  well  could ;  and  they  accordingly  insisted  upon 
the  leases  being  granted  in  two  names  to  last  during  the  life-time 
of  the  longer  liver  of  the  two.     In  that  way  they,  to  a  certain 
extent,  diminished  the  risk  of  the  leases  being  terminated  with 
the  life  of  one ;  and  what  is  most  significant,  we  find  instances 
in  which  the  two  names  are  the  names  of   father  and  son,   or 
grandfather   and  grandson.     Why  should   that  have  been  the 
case  if  the  leases  were  intended  to  be  heritable  P    There  is  another 
circumstance  appearing  in  the  evidence,    which  is  not  without 
significance,  namely,  that,  whereas  leases  which  were  admittedly 
of  a  permanent  and    heritable  character  had  the   nazarana  or 
bonus  paid  entered  in  them,  in  the  case  of  the  leases  in  dispute 
and  of  the  other  600  leases  connected  with  these,  the  nauarana 
paid  was  deliberately  omitted  to  be  mentioned.     So  much  for  the 
circumstances  under  which  the  leases  were  granted  which  are 
adverse  to  the  plaintiff's  contention. 

Then  with  regard  to  the  acts  and  conduct  of  the  parties, 
there  is  not  a  single  instance  given  of  the  successors  of  the 
grantees  in  any  case  seeking  for  or  insisting  upon  the  regis- 
tration of  their  names  in  place  of  those  of  the  original  grantees, 
and  it  is  admitted  that  no  transfers  have  been  registered,  and  that 
the  Maharaja  refused  to  register  any  transfer. 

That  being  so,  we  must  hold  that  there  has  been  nothing 
shown  in  the  circumstances  under  which  the  leases  were  granted 
or  the  subsequent  conduct  of  the  parties  from  which  it  could  be 
inferred  that  the  leases  were  intended  to  be  perpetual. 

It  remains  now  to  notice  the  fourth  and  last  point  raised  in 
the  case,  namely,  whether  any  notice  was  necessary  for  the 
maintenance  of  the  suit,  and,  if  so,  whether  the  notice  given  was  * 

not  a  bar  to  the  claim  for  mesne  profits  for  1955  Sambat.  Of 
course,  if  a  notice  was  necessary,  the  terms  of  the  notice  would 
lend  support  to  the  contention  that  the  claim  for  the  mesne 
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1903        profit  for  1955  was  not  maintainable.    But  we  are  of  opinion  that 

Nabsiwoh    ^^  notice  was  necessary  for  the  maintenance  of  the  suit ;  and  the 

Dyal  Sahu  terms  of  the  notice  go  to  show  that  though  notice  was  given,  the 

Ram  KiBAiN  plaintiff  did  not   admit  that  such  notice  was  neoessaiy.    The 

SiwoH.      uQtice  ptates  that  although  the  leasee  came  to  an  end  upon  the 

death  of  Sheotahal  Eam  Sa!hu,  the  last  of  the  lessees,  and  the 

mauzas  were  brought  under  resumption,  the  defendants,  without 

any  reason,   refuse  to  give  up  possession,  and  the  notice  was 

given   evidently  with  a  view  to  remove  any  possible  objection 

that  might  be  made.    In  the  view  we  have  taken  of  the  nature 

of  the  leases  we  do  not  think  that  any  notice  was  necessary  for  the 

maintenance  of  the  suit.    In  that  view  of  the  case  there  can  be 

no  objection  to  the  plaintiff*s  recovering  mesne  profits  for  1955. 

The  result  is  that  the  points  for  determination  must  be  decided  in 

favour  of  the  respondent  and  this  appeal  dismissed  with  co^ts. 

M.    N.    R. 

Appeal  dUmiwed. 
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FAZILATTJNNESSA  1908 

V.  June  12. 

IJAZ  HASSAN.* 

Co'siarers — Building,  right  to  removal  of — Discretion  of  Court — Judgment, 

coniente  of. 

Where  leveral  parties  are  joint  owners  of  land  'and  one  of  them  erects  a  wall 
npon  the  land  without  the  consent  of  his  co*sharers,  the  Court  should  not  interfere 
to  order  the  demolition  of  the  wall  when  there  is  no  evidence  to  shew  that  injury 
has  heen  done  to  the  party  complaining  and  that  reasonable  steps  were  taken  in 
time  to  prevent  the  erection  of  the  wall* 

Najju  Khan  v.  Imtiazuddin{\)  dissented  from.  Nocury  Loll  Chucherhutty  v. 
Bindahun  Chunder  Chucherhutiy(2),  Shamnugger  Jute  Factory  Co.  v.  Bam 
Narain  Chatterjee{Z)  and  Joy  Chunder  Bukhit  v.  Bippro  Churn  Buhhit{^) 
followed. 

In  a  suit  like  the  present  it  is  of  the  utmost  importance  that  the  decree 
should  state  the  precise  nature  of  the  relief  granted. 

Second  appeal  by  defendant  No.  1,  Bibi  Fazilatunnessa. 

The  plaintiff  and  the  defendants  are  the  co-owners  of  mouza 
Easulpore  Fateh,  and  have  their  respeetiye  dwelling-houses  on 
the  said  land,  separate  portions  of  which  were  in  their  indiTidual 
occupation  by  mutual  consent  as  the  ramna  or  compound  of 
their  houses.  A  few  months  preyious  to  the  institution  of  the 
suit,  defendant  No.  1  erected  a  wall  upon  a  portion  of  this  ramna 
in  her  occupation.  The  plaintiffs  alleged  that  the  erection  of 
the  wall  obstructed  the  passage  for  '^  egress  and  ingress  to  the 
mosque,  imambara  and  dwelling-house."  But  there  was  no  clear 
finding  on  this  point  by  the  Lower  Appellate  Courti  and  there  was 
no  suggestion  that  the  defendant  No.  1  had  been  warned  not  to 
•rect  the  wall.    In  the  plaint  the  plaintiffs  prayed  as  follows : — 

'*  (1)  That  it  may  be  adjudicated  that  the  ramna,  which  is  attached    to 
the  house  of  both  the  parties  and  which  is  about  8  bighas  6  cottaa 

•  Appeal  from  Appellate  Decree  No.  1428  of  1900,  against  the  decree  of 
A.  E.  Staley,  District  Judge  of  Mozufferpore,  dated  May  8, 1900,  affirming  the 
decree  of  Mahmood  Hasan,  Munsif  of  Mozufferpore,  dated  Jan.  9, 1900. 

(1)  (1895)  I.  L.  R.  18  All.  116.  (8)  (1886)  I.  L.  R.  14  Calc.  189. 

(2)  (1882)  I.  L.  R.  8  Calc.  708.  (4)  (1886)  I.  L.  R.  14  Calc.  286. 


Digitized  by 


Google 


902  CALCUTTA    SERIES.  [VOL.  XXX. 

]^gQ3  16  dhurt,  and  the  boundariet  whereof  are  given  in  schedule  I   of 

>-^^^  the  plaint,  is  ijmali  (joint) ;  that  the  plaintiffs  have  the  right 

Fazilatuv-  ^  „^  the  aforesaid  ramna  that,   in  like  manner,  the  house  of 

^    ^^  Mnssammat  Mitho,  together  with  about  1  cotta  of  land  appertaining 

Ijaz  thereto,  as  bounded  below  in  schedule  Ko.  2,  is  also  ijmali  (joint), 

^■■^''-  and  that  it  is    not  the  exclusive  property  of  the  defendants  1st 

party. 

(2)  That,  for  the  convenience  of  both  the  parties,  a  direction  may  be  given 
for  the  use  of  the  ramna  by  each  party,  and  that  it  may  be  further 
ordered  that  no  party  should  use  the  ramna  in  such  a  way  as  to 
do  mischief  and  injury  to  another  party. 

(8)  That  the  defendant,  1st  party  may  be  stopped  from  raising  a  new 
wall  in  the  ijmali  ramna  land ;  that  the  brick  wall,  56  feet  long, 
and  the  mud  wall,  182  feet  long,  and  each  2  feet  broad,  aa  per 
boundaries  given  below  in  schedule  No.  8,  so  far  as  the  walls  have 
already  been  constructed  and  are  being  eoiMtmcted  and  will  be 
constructed  and  will  be  constructed  hereafter  may  be  demo- 
lished, and  removed :  that  the  expenses  incurred  in  demcdishing 
the  wall  and  levelling  the  ground  may  be  taken  from  the  plaintiflh, 
and  that  a  decree  for  so  much  amount  with  interest  thereon  may 
be  passed  against  the  defendant  Ist  party. 

(4)  That  if  the  Court,  having  regard  to  the  convenience   (of  the  parties), 

their  possession  and  their  use  of  the  ramna  land  and  9ahan,  con- 
siders partition  thereof  necessary,  the  Court'may  separate  the  ramna 
land  to  the  extent  of  ft  annas,  the  share  of  the  plaintiffs  by  effecting 
partition  thereof  and  fixing  the  boundary  limits  thereof. 

(5)  That  other    reliefs  to  which  the  plaintiffs  may  be  entitled  may  also 

be  granted  to  the  plaintiffs. 

(6)  That  the  costs  in  Court  may  be  awarded   i^ainst  the  defendant  1st 

party." 

The  MuDBif  after  setting  forth  in  the  decree  the  reliefs  asked 
for  in  the  plaint  ordered  that  the  suit  be  decreed  with  costs, 
without  stating  the  precise  nature  of  the  relief  granted,  and  the 
District  Judge  affirmed  on  appeal  the  decree  of  the  Munsif. 

Mr.  O^Rineafy,  Babu  Umakali  Mukerji  and  Sped  Mahoined 
Tahir  for  the  appellant. 

Dr.  Ashutoah  Mukerji,  Babu  Jnanefidra  Nath  Boee  and  Babu 
Joy  Oopal  Ohose  for  the  respondents. 

Fbatt  Axn  MxTSA  J  J.  The  facts  found  in  this  case  are 
as  follows :— Plaintiff  and  their  aunt>  the  defendant  No.  1,  ar^ 
co-owners  of  mouza  Kasulpore  Fateh,  and  have  their  respective 
houses  upon  the  land,  and  they  occupy  separate  portions  of  the 
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ramna  or  oompound  by  mutual  permisBion  and  for  their  indiyidual        iocs 
convenience.    A  few  months  before  suit  the  defendant  erected  ymxil^vV' 
a  wall  upon  a  portion  of  the  compound  in  her  occupation,  and      vibsa 
this  the  learned  Judge  held  that  she  had  no  right  to  do,  as  it        ukz 
operated  to  restrain  the  plaintiffs  from  passing  over  the  land  so 
built  oyer,  and  therefore  he  thought  they  were  entitled  to  have 
the  wall  demolished,  even  though  it  caused  them  no  damage. 

Though  the  view  thus  expressed  by  the  learned  Judge  may 
perhaps  be  justified  by  the  case  of  Nqjju  Khany.  Imtiamddin{\)^ 
it  is  not  consistent  with  the  decisions  of  this  Court  as  expressed  in 
a  number  of  cases,  of  which  we  think  it  sufficient  to  cite  only  the 
three  following.  In  Nocurj  Lall  Chuckerbuiiy  v.  Brindahui^ 
Chunder  Ohuckerbutty(2)j  it  was  held  as  follows  : —  **  There  is 
a  considerable  difference  between  a  case  in  which  the  other 
co^sharers,  acting  with  diligent  watchfulness  of  their  rights,  seek 
by  an  injunction  to  prevent  the  erection  of  a  permanent  building 
and  a  case  in  which,  after  a  permanent  building  has  been  erected 
at  considerable  expense,  he  seeks  to  have  that  building  removed. 
In  a  case  such  as  that  last  mentioned  the  principle  which  seems 
to  have  been  settled  by  the  decisions  of  this  Court  is  this  that 
though  the  Court  has  a  discretion  to  interfere  and  direct  the 
removal  of  the  building,  this  is  not  a  discretion  which  must 
necessarily  be  exercised  in  every  case ;  and  as  a  rule  it  will  not 
be  exercised  unless  the  plaintiff  is  able  to  show  that  injury  has 
accrued  to  him  by  reason  of  the  erection  of  the  building,  and 
perhaps  further  that  he  took  reasonable  steps  in  time  to  prevent 
the  erection."  In  the  case  of  Shamnugger  Jute  Factory  Co.  v.  Ram 
Narain  Chatter jee{2!)i  it  was  laid  down  that  there  is  no  such 
broad  proposition  as  that  one  co-owner  is  entitled  to  an  injunc- 
tion restraining  another  co-owner  from  exceeding  his  rights 
absolutely  and  without  reference  to  the  amount  of  damage  to  be 
sustained  by  the  one  side  or  the  other  from  the  granting  or  with- 
holding of  the  injunction.  ^That  case  wets  cited  and  expressly 
followed  in  Joy  Chunder  Eukhit  v.  Bippro  Churn  Rukhit  (4). 

In  the  case  before  us  there  appears  to  be  no  suggestion  that  the 
defendant  had  been  warned  not  to  build  the  wall.    No  specific 

(1)  (1896)  I.  L.  E.  18  AU.  115.  (8)  (1886)  L  L.  R.  14  Calc.  189. 

(2)  (1882)  I.  L.  R.  8  Calc.  708.  (4)  (1886)  I.  L.  R.  14  Calc.  286. 


Digitized  by 


Google 


904 


CALCUTTA    8EBIES. 


[VOL.  XM. 


1908 


Fazilatuk< 

KiaSA 
IJIZ 


injury  to  the  plaintifEs  has  been  found  in  the  judgment  of  the 
learned  Judge.  In  the  plaint  it  was  stated  that  the  site  of  the 
wall  was  used  tis  a  passage  for  egress  and  ingress  to  the  mosque, 
imamhara  and  dwelling-house.  Issue  No.  6  expressly  raises  the 
question  of  obstruction  to  the  plaintiffs'  right-of-way.  The 
Munsif  states  in  his  judgment  that  the  evidenoe  on  behalf  of 
the  plaintifEs  was  that  they  used  to  go  to  the  mosque  and  imamhara 
over  the  land  where  the  wall  has  been  ereoted,  and  that  the 
defendant's  pleader  contested  the  question  with  so  Uttle  force  that 
the  Munsif  considered  he  had  fallen  in  with  his  own  view,  that 
this  part  of  his  case  was  weak  and  indefensible.  Possibly  the 
appellant  did  not  contest  the  Munsif's  finding  on  this  point 
in  the  Appellate  Court.  However  that  may  be,  it  is  necessary 
for  the  Judge  to  consider  the  matter.  Even  if  he  thinks  that 
the  plaintiffs  had  a  way  of  necessity  which  has  been  obstructed, 
still  it  may  not  be  necessary  to  remove  the  whole  of  the  wall 
in  order  to  afford  the  plaintiffs  a  convenient  passage. 

The  case  must  be  remanded  to  the  Lower  Appellate  Court  for 
reconsideration  in  the  light  of  the  above  observations.  The 
Judge's  attention  is  drawn  to  the  very  imperfect  decree  of 
the  Munsif,  which  he  a£5rmed.  That  decree  after  setting 
forth  the  reliefs  asked  in  the  plaint,  which  included  a  prayer  for 
partition,  simply  ordered  that  the  suit  be  decreed.  In  a  case 
like  the  present  one  it  was  of  the  utmost  importance  that  the 
decree  should  state  the  precise  nature  of  the  Jrelief  granted. 
Costs  of  this  appeal  will  abide  the  result. 

We  desire  to  state  in  conclusion  that  the  parties  being 
nearly  related  to  each  other  would  be  well  advised  to  settle  the 
dispute  amicably. 


Case  remanded. 


s.  o.  B. 
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CRIMINAL  REVISION. 


PROFULLA  CHANDRA  SEN 
r. 
EMPEROR.' 

Sanction  to  protecute-^Pnblio  tervant — Su^tanHve  offence  —  Abetment-^ Fr eeh - 
tanctiow— Criminal  Procedure  Code  {Act  V  of  1898)  #*.    196,   197,    230— 
Penal  Code  (Act  XLV of  1860)  mm.  109,  468. 

The  Inipector-Qeneral  of  Begittration,  Bengal,  wrote  a  letter  to  the  District 
Kegistrar  of  Tippera,  directing  the  proeecotion  of  a  Sab-Begietrar  on  charges  under 
n.  417  and  468  of  the  Penal  Code.  The  Sub-Registrar  was  tried  and  convicted 
under  ss.  J£  of  abetment  of  forgery  for  the  purpose  of  cheating.  At  the  trial  it 
was  contended  on  behalf  of  the  accused  that  there  could  be  no  conviction  for 
abetment  when  sanction  had  been  given  for  prosecution  for  the  substantive  offence 
only: — 

Seld,  that  the  letter  of  the  Inspector^General  of  Begistration  was  a  sufficient 
sanction  to  justify  the  conviction,  and  that  no  fresh  sanction  was  necessary  under 
s.  280  of  the  Criminal  Procedure  Code. 

Eui.E  granted  to  the  petitioner,  Prof  ulla  Chandra  Sen. 

This  was  a  Bule  oalling  upon  the  District  Magistrate  of 
Tippera  to  shew  cause  why  the  conviction  of  the  petitioner 
should  not  be  set  aside  on  the  ground  that  no  sanction  had 
been  granted  for  his  prosecution  for  the  offence  of  which  he  had 
been  convicted 

The  petitioner,  who  was  Sub-Registrar  of  Sarail  in  the  district 
of  Tippera,  was  in  consequence  of  an  inquiry  made  by  the  District 
Registrar  suspended  &om  his  office.  In  July  1901  the 
Inspector-General  of  Registration,  Bengal,  wrote  a  letter  to  the 
District  Registrar  of  Tippera,  directing  that  the  petitioner  should 
be  prosecuted  on  charges  under  ss  417  and  468  of  the  Penal  Code. 
The  petitioner  was  tried  by  the  Deputy  Magistrate  of  Comilla, 
who,  having  found  that  ten  deeds  registered  on  the  31  st  October 

*  Criminal  Bevision  No.  1054  of  1902,  against  the  order  passed  by  B.  K.  MallUr, 
Additional  Sessions  Judge  of  Tippera,  dated  July  8, 1902. 

62 


1903 
Feb.  18. 
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1908  1899  at  the  petitioner's  ojffice  were  f orgerids,  and  that  they  were 

Profw.la  oither  forged  by  the  petitioner  hunself  or  by  his  orders  with 

Chandea  the  object  of  earning  for  him  as  Sub-Registrar  an  additional 

«.  commission  of  Bs.  20,  convicted  the  petitioner  of  three  oSenoes 

EirPlBOB.      ^^^j  g^  4gg  j.^3^  ^jji^  g^  jog  ^f  ^j^^  p^j^^  Q^^^ 

The  petitioner  appealed,  but  his  appeal  was  dismissed  by  the 
Additional  Sessions  Judge  of  Tippera  on  the  8th  July  1902. 

Mr.  Pugh  {Mr,  P.  i,  Roy  and  Bahu  Jadu  Nath  Mandal  with 
him)  for  the  petitioner.  No  sanction  was  granted  in  this  case  for 
the  prosecution  of  the  petitioner  for  the  offence  of  which  he  has 
been  convicted.  The  petitioner  is  a  Sub-Registrar  and  a  puUio 
servant.  He  was  accused  of  having  oommitted  the  offences  as 
such  public  servant.  Under  s.  197  of  the  Criminal  Procedure  Code 
the  sanction  of  the  Government  having  power  to  order  his  removal, 
or  of  some  Court  or  other  authority  to  which  he  is  subordinate,  was 
necessary  before  the  trying  Magistrate  could  take  cognisance  of 
the  case.  The  petitioner  was  convicted  under  s.  468  read  with 
s.  109  of  the  Penal  Code ;  no  sanction  was  granted  by  any  authority 
for  his  prosecution  under  those  sections,  and  therefore  the  Court 
had  no  jurisdiction  to  try  and  convict  him, 

Bahu  Srish  Cluindra  Chotcdhuri  for  the  Crown.  I  submit  that 
no  sanction  was  necessary  in  this  case,  as  the  proceedings  were 
instituted  under  the  directions  of  the  Inspector-General  of 
Begistration.  That  in  itself  wias  a  sufficient  sanction.  The  letter 
written  by  the  Inspector-General  to  the  District  Eegistrar 
directing  the  prosecution  of  the  petitioner  was  a  sufficient  sanction 
for  his  prosecution  under  s.  468.  The  conviction  under  ss.  i^ 
was  based  on  the  same  facts  as  those  on  which  the  sanction 
for  prosecution  under  s.  468  was  granted ;  no  fresh  sanction 
was  therefore  necessary.  The  sanction  which  had  already  been 
given  was  sufficient  to  justify  the  conviction  under  ss.  i£ . 

Mr.  Pugh  in  reply.  The  letter  of  the  Inspector-General,  if  it 
could  be  regarded  as  a  sanction,  could  only  be  a  sanction  for  the 
prosecution  of  the  petitioner  of  the  substantive  tSffence  under 
8.  468  of  the  Penal  Code ;  there  should  be  a  fresh  sanction  before 
)>e  could  be  tried  for  the  abetment  of  ttat  offence. 
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J.    In  this  case  a  Eule  wasgranted  caUimg  apon       190S 
the  District  Magistrate  to  shew^  cause  why  the  conviction  and    pb^^x.^ 
sentence  passed  on  one  Prof  uUa  Chandra  Sen  should  not  be  set    Ch^dra 
aside  on  the  gronnd  that  no  sanction  had  been  granted  for  his         «. 
prosecution  for  the  ofifence  of  which  he  had  been  convicted,  mpbbob. 

IVofulla  Chandra  Sen  was  Sub-Registrar  of  Sarail,  in  the  Habifotof 
district  of  Tippera ;  he  has  been  convicted  of  three  offences  under 
sections  y^  of  the  Indian  Penal  Code.  It  has  been  found  by 
the  Deputy  Magistrate  that  ten  deeds  registered  on  October  31, 
1899,  at  the  appellant's  office  were  forgeries,  and  that  they  were 
either  forged  by  the  appellant  himself  or  by  his  orders  with 
the  object  of  earning  for  him  as  Sub-Registrar  an  additional 
oommiasion  from  the  Government  of  Rs.  20.  On  appeal  the 
oonviction  was  upheld,  but  the  sentence  altered.  In  support  of  the 
Rule  it  is  contended  :^ 

(i)  That  the  Sub-Registrar  is  a  •  public  servant '  and  that  he 
is  accused  of  an  offence  as  such  public  servant,  and  that  under 
the  provisions  of  section  197  of  the  Criminal  Procedure  Code  the 
sanction  of  the  Government  having  power  to  order  the  removal  of 
the  accused,  or  of  some  Court  or  other  authority  to  which  the  Sub- 
Registrar  is  subordinate,  is  necessary  before  any  Court  can  take 
cognizance  of  the  case ; 

(tV)  That  no  sanction  has  been  granted  by  any  such  authority 
for  the  prosecution  of  the  accused  under  sections  f|^,  and 
therefore  the  Court  had  no  jurisdiction  to  try  and  convict  the 
accused* 

It  is  contended  by  the  learned  vakil,  who  shewed  cause 
against  the  Rule,  that  no  sanction  was  necessary,  that  the 
institution  of  proceedings  by  the  sanctioning  authority  was 
sufficient  sanction,  and  that  in  any  case  a  letter,  which  has 
been  produced,  written  by  the  Inspector-General  of  Registration, 
Bengal,  to  the  Registrar  of  Tippera,  directing  that  the  accused 
should  be  prosecuted,  as  advised  by  the  Legal  Remembrancer, 
on  charges  under  sections  417  and  468  of  the  Indian  Penal 
Code,  was  sufficient  sanction  to  justify  a  conviction  under 
sections  |g|-.  It  is  contended  by  the  learned  coxmsel,  who 
appeared  in  support  of  the  Rule^  that  if  the  letter  be  regarded 
as  a  sanction,  it  is  only  a  sanction  to  prosecute  for  a  substantive 
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1908        offence  under  section  468^  and  not  for  abetment  of  such  offence 
pROTULLA    ^^^^^  sections  f  Jf .    In  my  opinion,  it  is  unnecessary  to  discuss  the 


Sin 

V. 

EXPBROB. 


Chahdba  question  whether  sanction  was  necessary  under  section  197  before 
the  appellant  co\ild  be  prosecuted  for  the  offence  disclosed  by  the 
facts  to  which  I  haye  referred ;  because  if  sanction  be  necessary, 

HABiKOToir  the  letter  of  the  Inspector-General  of  Begistration  is,  in  my 
opinion,  a  sufficient  sanction  to  justify  a  conviction  under 
sections  f  ^.  That  letter  directs  a  prosecution  under  section  468, 
and  it  was  of  a  charge  under  section  468  that  the  Court  took 
cognizance.  On  the  same  facts  as  those  on  which  the  charge  under 
section  468  was  founded,  the  Magistrate  convicted  the  accused  of 
an  offence  under  sections  f ff .  In  my  opinion,  this  state  of  things 
is  provided  for  by  section  230  of  the  Code  of  Criminal  Procedure, 
which  encusts  that  if  an  offence  stated  in  a*'  new,  altered,  or  added 
charge  is  one  for  the  prosecution  of  which  previous  sanction  is 
necessary,  the  case  shall  not  be  proceeded  with  until  such  sanction 
is  obtained,  unless  sanction  has  been  already  obtained  for  a 
prosecution  on  the  same  facts  as  those  on  which  the  new  or  altered 
charge  was  founded.'^  Here  it  cannot  be  suggested  that  the 
charge  under  sections  ^4f  ^^  founded  on  any  but  the  same 
facts  as  those  on  which  the  sanction  for  a  prosecution  under 
section  468  was  granted.  That  being  so,  no  fresh  sanction  was 
necessary  under  section  230  of  the  Code.  The  sanction  already 
given  was  quite  sufficient  to  justify  the  conviction  of  the  appellant 
under  sections  |f  J.  It  is  unnecessary  therefore  to  discuss  the 
question  whether,  on  the  facts  disclosed,  a  sanction  under  section 
197  was  necessary.  On  the  ground  that  the  sanction  granted 
was  sufficient,  the  Bule  must,  in  my  opinion,  be  discharged. 

We  direct  that  the  petitioner  be  called  upon  to  surrender  to 
his  bail  and  serve  the  remainder  of  his  sentence. 


J.  I  agree  that  the  Rule  must  be  discharged. 
The  main  contention  advanced  in  support  of  the  Bule  is  that 
the  sanction  given  by  the  Inspector-General  of  Begistration  was 
for  the  prosecution  of  the  petitioner  for  offences  under  sections  468 
and  417  of  the  Indian  Penal  Code,  and  not  for  the  abetment  of 
those  o$ences ;  and  that  as  section  197  of  the  Criminal  Procedure 
Code  contains  no    sub-section  corresponding    to    sub-section  8 
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of  section  195  of  the  Code,  there  oonld  be  no  conviction  for  1903 
abetment  where  sanction  had  been  given  for  prosecution  for  the  pbopulla 
substantive  offence  only.  In  this  argument  there  appears  to  be  ^"^^"^ 
some  misunderstanding  of  the  meaning  of*  sub-section  3  of  «. 
section  195  of  the  Code.  That  subsection  lays  down  that  sanction 
for  the  prosecution  for  the  abetment  of  an  offence  is  necessary  in 
the  same  way  as  sanction  for  prosecution  for  the  substantive 
offence,  and  the  omission  of  the  sub-section  from  section  197  of 
the  Code  of  Criminal  Procedure  cannot  have  the  effect  suggested. 
The  sanction  given  by  the  Inspector-Qeneral  of  Begistration  was 
for  the  prosecution  of  the  petitioner  for  certain  acts,  that  is  to 
say,  for  fabricating  false  documents  and  for  cheating  by  means  of 
fabricated  documents.  This  sanction  would,  in  my  opinion,  cover 
the  abetment  of  the  fabrication  of  the  false  documents  if  that 
offence  was  committed  for  the  purpose  of  cheating  by  means  of 
those  documents.  The  finding  of  the  Joint-Magistrate  is  that  the 
ten  deeds  which  were  registered  on  the  31st  October  1899  were 
forgeries,  and  that  they  were  either  forged  by  the  accused  himself 
or  by  his  orders  with  the  object  of  cheating  the  Q-ovemment  and 
obtaining  an  additional  commission  of  Es.  20  to  which  he  was 
not  entitled. 

The  sanction  undoubtedly  covered  the  new  charge,  as  it  was 
based  on  the  same  facts,  and  under  the  provision  of  section  230  of 
the  Code  of  Criminal  Procedure,  no  additional  sanction  was 
required. 

Ruh  dischargetL 
D.  s. 
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'TAEA  PROSAD  LAHA 
t?. 
^-^^^^  EMPEROR.* 

"  Complaint,**  meanifig  of—Frosecution  for  admltery  or  enticing  awajf  a  married 
wommi—Crimvnal  Procedure  Code  (Act  Vqfl89fiJ,  se:  4,  cl.  (hj,  199, 

The  word  "complaint,"  referred  to  in  s.  199  of  the  Code  of  Criminal  Procedure 
means  a  "complaint''  as  defined  by  b.  4,  cl.  {h)  of  that  Code. 
Jaira  8hekh  v.  Seaeat  Shekh{l)  distanguished. 

Reference  to  a  Full  Bench  in  Criminal  Appeal  by  Tara 
Prosad  Laha  and  others. 

On  the  7th  December  1902,  one  Doyal  Chand  Mandal  laid  an 
information  at  the  Mograhat  police-station  to  the  effect  that  he  had 
some  five  or  six  days  before  the  occurrence  complained  of,  gone  to 
Charmaria  Abad  to  cultivate  his  land,  leaving  at  home  his 
grandmother,  father,  and  his  wife,  who  was  17  years  of  age. 
While  away  from  home  he  received  information  that  his  wife  had 
been  carried  away  from  the  house.  On  his  return  home  he  found 
his  wife  on  the  roadside,  and  she  told  him  that  on  the  previous 
night,  after  taking  her  meal,  as  she  came  out  of  the  house,  the 
accused  caught  hold  of  her,  gagged  her  by  putting  a  cloth  into  hes 
mouth,  and  carried  her  to  a  jute-field  lying  to  the  north  of  the 
house,  where  they  forcibly  ravished  her.  She  was  detained  in  the 
jute-field  that  night  and  the  whole  of  the  next  day. 

Doyal  Chand  Mandal  charged  the  accused  with  the  offence  of 
forcibly  committing  rape  upon  his  wife.  The  case  was  sent  up  by 
the  police  under  ss.  842,  352  and  354  of  the  Penal  Code,  and  came 
before  a  Deputy  Magistrate  who  committed  the  accused  to  take 
their  trial  at  the  Sessions  on  charges  framed  under  ss.  376,  497  and 
498  of  the  Penal  Code.  The  accused  were  placed  upon  their  trial 
before  the  Additional  Sessions  Judge  of  the  24-Perganas  and  a  jury, 
and  at  the  trial  a  further  charge  was  added  under  s.  366  of  the  Code. 

•  Reference  to  Full  Bench  in  Criminal  Appeal  No.  991  of  1902. 
Full  Bench:  $ir  Francis  W.   Maclean,  X.C.I.B.,   Chief    Justice,  Mr,   Jugtice 
Qhote,  Mr.  Justice  Rampini,  Mr.  Justice  Henderson  and  Mr.  JosUce  QAdU 
(1)  (1892)  1.  L.  R.  20  Calc.  483. 
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The  jury  acquitted  the  accused  on  the  charges  under  ss.  366f       1908 
376  and  497,  but  convicted  them  under  s.   498.    The  accused tabaPhosijo 
appealed  to  the  High  Court.  ^^^/^ 

At  the  hearing  of  the  appeal,  it  was  contended  on  behalf  (rf  Bmpbb<». 
the  appellants  that  as  the  husband  had  only  laid  an  information  to 
the  police  and  had  not  made  a  complaint  as  required  by  s.  199  of 
the  Criminal  Procedure  Code,  the  Court  could  not  take  cognizance 
of  the  case ;  the  conyiotion  was  therefore  illegal  and  must  be  set 
aside.  It  was  also  contended  that  if  the  information  was  a 
*  complaint'  within  the  meaning  of  s.  199  of  the  Code,  it  was  a 
complaint  of  offences  under  ss.  366  and  376  of  the  Penal  Code,  and 
not  a  complaint  of  an  offence  under  s.  498  of  the  Penal  Code;  and 
if  it  was  not  a  compleiint  of  an  offenoe  under  s.  498,  then  s.  238, 
ol.  (3)  of  the  Criminal  Procedure  Code  made  the  conviction  illegal^ 
and  the  case  of  Chetnon  Qaro  v.  Emperor{\)  was  relied  on. 

On  behalf  of  the  Crown  it  was  contended  that  ^*  complaint "  in 
8.  199  of  the  Criminal*  Procedure  Code  should  be  construed  in  its 
ordinary  sense  and  not  limited  to  *'  complaint "  as  defined  in  that 
Code,  and  reliance  was  placed  on  the  case  of  Jatra  8hekh  v. 
Reazat  Shekh{2). 

The  Criminal  Bench  of  the  High  Court  (IlARiKcyroN  and 
Beext  JJ.)  being  of  opinion  that  the  decisions  in  the  two  cases 
cited  wer^  irreconcilable,  referred  the  matter  to  a  Full  Bench  in 
the  following  terms : — 

The  appeUants  in  this  case  have  been  convicted  of  an  offence  imder  ■eciicni  498  of 
the  Indian  Penal  Code,  and  have  been  lentenoed  to  18  months' rigoroas  imprisonmout* 
The  facts  are  as  follows  :— 

On  December  7th,  1 902,  Doyal  Chand  Mandal  laid  an  information  at  the  Mogra« 
hat  police  station  to  the  following  effect: — 

"I,  Doyal  Chand  Mandal  of  Shibpur,  on  coming  to  the  thana,  am  making  this 
statement  that  five  or  six  days  before  the  occnrrence  I  went  to  Charmaria  Abad  to 
eoltivate  my  land.  There  were  in  the  house  my  old  grandmother,  Saramoni  Bewn, 
father,  Chandi  Churn  Mandal,  and  wife,  Karain  Dasi,  aged  17  years.  Ram 
Mandal  of  Tashrala  village  sent  me  Information  in  the  afternoon  of  last  Thursday 
that  my  father  is  not  finding  out  my  wife  who  has  been  carried  away  from  the  house, 
but  is  not  known  to  which  place  or  by  whom  she  has  been  carried  away.  On  receipt 
of  this  information  I  returned  home  in  the  night  of  the  aforesaid  Thursday,  and  I 
heard  from  my  father,  Chandi  Chum  Mandal,  verbally  that  on  the  9th  July  last, 

(1)  (1902)  I.  L.  B.  29  Cale.  415.       (2)  (1802)  I.  L.  B.  20  Calc  488. 


Digitized  by 


Google 


912 


CALCUTTA    SERIES. 


[VOL.  XXX. 


1908 
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Laha 

f. 

Emfbbob. 


Wednesday,  he  had  been  to  BailaChandi  to  the  house  of  my  sister :  my  grandmother 
the  aforesaid  Saramoni  Dasi,  and  my  wife,  Narain  Dasi,  were  only  in  the  house.  She 
was  not  to  be  seen  anywhere  from  the  evening.  On  learning  this  I  was  veiy  much 
anxious.  At  about  10  F.  M.  in  the  night  Nibaran  Haldar  of  Tashrala  village  called 
me  and  said  that  when  your  wife  was  being  carried  by  Jogen  Laha,  Tara  Proaad 
Laha  and  UmaCharan  Das  of  Shibpar  village,  I  met  them  on  the  way.  When  Jogea, 
Tara  Prosad  and  Uma  Charan  Das  fled  away,  your  wife  caught  hold  of  my  feet  and 
was  crying.  At  that  time  Kala  Charan  Haldar  of  Tashrala  village,  who  was  coming 
with  him  from  Salipat,  also  saw  my  wife.  On  hearing  this  I  went  with  him  to  the 
roadside,  where  my  wife  was  said  to  have  taken  her  seat  and  to  have  been  ciying,  and 
when  we  arrived  there  my  wife  caught  hold  of  my  feet,  cried  and  said  that  yester- 
night when  she  was  going  to  wash  her  month  and  bands  after  taking  her  meal  at  about 
8  p.  M.  and  just  as  she  came  out  Tara  Prosad  and  Jogendra  Laha  of  Shibpur  caught 
hold  of  her,  gagged  her  by  putting  a  cloth  into  her  mouth  and  carried  her  to  the  jute- 
field  lying  at  a  distance  of  8  or  10  rtuis  to  the  north  of  the  house.  When  she  was 
being  carried  there  elder  Jogen  Laha,  Suren  Dutta,  Uma  Charan  Das,  Peary  Datta, 
Peary  Nundy  came  and  joined  them  in  carrying  her  to  the  jute-field.  There  the 
accused  forcibly  ravished  her.  She  was  detained  in  the  jute-field  for  the  whole 
night  and  for  the  next  whole  day  and  was  ravished  by  them.  In  the  night  of  the 
next  day,  as  she  was  in  a  dying  state,  Tara  Prosad,  elder  Jogen  Laha  and  Uma 
Charan  Das  with  the  intention  of  taking  her  to  her  house,  were  carrying  her  by  the 
road  when  Nibaran  and  Kala  Chand  met  them,  and  they  fled  leaving  her  there. 
After  having  heard  all  these  I  brought  her  home,  and  in  the  following  morning  I 
informed  Ram  Sagar  Dutta  and  the  collecting  member  Elahi  Bukshof  the  occurrence. 
They  having  advised  me  to  lodge  a  complaint  at  the  thana,  I  came  to  the  thana 
yesterday.  When  I  came  to  the  thana  there  was  no  one  except  the  Munshi,  whom  I 
informed  of  the  occurrence.  On  coming  again  to  the  thana  this  day  I  lodge  my 
complaint  charging  the  accused  with  the  offence  of  forcibly  committing  rape  upon 
my  wife.  My  wife  has  been  much  injured  and  is  bediidden — no  strength  to  get  np. 
For  that  reason  I  could  not  bring  her  here.  The  Punchayet  did  not  submit  any 
report.  He  came  with  me  this  day.  I  know  to  read  and  write.  My  statement, 
which  was  read  over  to  me,  being  ooirectly  recorded,  I  attached  my  signature  to  it." 

The  case  was  sent  up  by  the  police  as  true  under  sections  852,  354,  842  of  the 
Indian  Penal  Code,  and  came  before  the  Deputy  Magistrate  in  due  course.  He  com- 
mitted the  accused  to  take  their  trial  at  the  sessions  on  charges  framed  under 
sections  376,  497,  498  of  the  Indian  Penal  Code.  The  accused  were  placed  upon 
their  trial  before  the  learned  Additional  Sessions  Judge  of  the  24-Peiganas  and  a 
jury,  and  at  the  trial  a  further  charge  under  section  866  was  added. 

The  jury  unanimously  acquitted  the  accused  on  the  charges  under  sections  866, 
876  and  497,  but  convicted  them  under  section  498.  The  accused  have  appealed  to 
this  Court. 

On  behalf  of  the  appellants  it  is  contended  that  the  Court  could  not  legally  take 
cognizance  of  the  charge  under  section  498  becauf  e  no  complaint  had  been  made  by 
the  husband,  in  accordance  with  section  199  of  the  Criminal  Procedure  Code. 

Section  199  of  the  Criminal  Procedure  Code  is  in  these  terms : — 

'*  Ko  Court  shall  take  cognizance  of  an  offence  under  section  497  or  section  498 
of  the  Indian   Penal  Code,  except  upon  a  complaint  made  by  the  husband  of  the 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA    SERIES  •  9 13 

woman  or,  in  his  absence,  by  tome  person  who  bad  care  of  such  woman   on  bis  x903 

behalf  at  the  time  when  snch  ofFence  was  committed/'  Si^v^ 

"Complaint"  is  defined  by  section  4,  olanie  (A)  of  the  Criminal  Procedure  Code  ^^  Pbosad 
thus:-  ^^1*^ 

**  In  this  Code  the  following  words  and  expressions  have  the  following  meanings     ^^^■*'0«« 
unless  a  different  intention  appears  from  the  subject  or  context : — 

"  (h)  Complaint  means  the  allegation  made  orally  or  in  writing  to  a  Magistrate, 
with  a  view  to  his  taking  action  under  this  Code,  that  some  person,  whether  known 
or  unknown,  had  committed  an  offence,  but  it  does  not  include  the  report  of  a  police 
officer." 

Section  288  provides  that  a  person  charged  with  one  offence  may  be  convicted  of 
a  minor  offence  when  the  particulars  proved  only  constitute  a  minor  offence;  but  it 
contains  the  following  clause : — (8)  "Nothing  in  this  section  shall  be  deemed  to 
authorise  a  conviction  of  any  offence  referred  to  in  section  198  or  section  199  when 
no  complaint  has  been  made  as  required  by  that  section.'' 

It  is  contended — 

1.  That  the  husband  has  only  laid  an  information  to  the  police  and  has  not  made 
a  complaint  as  required  by  section  199  of  the  Code.  The  Court  therefore  could  not 
take  cognizance  of  the  case  and  the  conviction  must  be  set  aside; 

2.  That  if  the  information  be  a  complaint  within  section  199  of  the  Criminal 
Procedure  Code,  it  is  a  complaint  of  an  offence  under  sections  866  and  876  of  the 
Indian  Penal  Code,  and  not  a  complaint  of  an  offence  under  section  498  of  the 
Indian  Penal  Code,  and  if  it  be  not  a  complaint  of  an  offence  under  section  498, 
then  section  238,  clause(8)  makes  the  conviction  illegal. 

In  support  of  these  arguments  the  case  of  Chemon  Qaro  v.  Smperor(l)  was  relied 
on.  In  it  the  Court,  following  the  case  of  Bmprets  v.  Kallu(2)  held  "  that  a  Court 
could  not  take  cognisance  of  an  offence  under  section  497  of  the  Indian  Penal  Code  (and 
it  is  submitted,  the  reasoning  applies  equally  to  an  offence  under  section  498  of  the 
Indian  Penal  Code),  without  a  formal  complaint  of  that  offence  as  provided  by  law." 

For  the  Crown  it  is  contended  that  "  compl^nt"  in  section  199  must  be  construed 
in  its  ordinary  sense  and  not  limited  to  complaint  as  defined  in  the  Criminal  Procedure 
Code.  It  was  urged  that  the  object  of  tiie  section  was  to  prevent  a  Magistrate 
inquiring  into  differences  between  husband  and  wife  when  the  parties  were  not 
desirous  of  moving  him  so  to  do,  and  that  object  was  equally  attained  whether  the 
complaint  was  laid  to  the  police  or  to  a  Magistrate.  It  was  also  contended  that  the 
fact  stated  in  the  complaint  made  to  the  police  by  the  husband  sufficientiy  disclosed 
an  offence  under  section  498  of  the  Indian  Penal  Code  to  justify  the  conviction. 

Reliance  was  placed  on  the  case  of  Jatra  8kekh  v.  Eeazat  8kekk(Z\  in  which 
when  a  complaint  had  been  made  to  the  police  by  a  husband  of  an  offence  under 
section  866  committed  against  his  wife,  and  the  Court  had  convicted  the  accused 
under  section  498  of  the  Penal  Code,  on  reference  to  this  Court  that  conviction 
was  upheld. 

The  case  of  Jaira  Skekh  v.  Reaz<U  Sh9kh{2)  was  not  referred  to  in  the 
case  of    Chemon  Oaro  v.  Emperor(l).    The  decisions  in  the  two  cases  are  in 

(1)  (1P02)  I.  L.  R.  29  Calc.  416.        (2)  (1882)  L  L.  R.  6  All.  288. 
(3)  (1892)  I.  L.  R.  29  Calc.  488. 
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1908         <^^  opinion  iireconcilablo.    We  accordingly  reto  to  a  Fall  Bench  the  f  oUowiBg 
v-'vw  qucBtion : — 

^^^^■^        (1)  le  the  word    "complaint*'  in  eection    199  of  the    Criminal    Procednio 
9,  Code  limited  to  complaint  as  defined  in  section  4  of  the  Criminal  Procednre  Cede  ? 

Empbbob.  If  that  question  be  answered  in  the  negative,  then  the  qnesticm : — 

(2)  Where  a  complaint  is  made  by  a  husband  of  an  offence  under  section  866  or 
876  of  the  Indian  Penal  Code,  can  a  charge  be  added  and  a  conviction  be  had  under 
section  498  of  the  Indian  Penal  Code  ? 

On  ibis  reference, 

£abu  Narendra  Kumar  Base  for  the  appellant.  The  word 
"  complaint  '*  as  used  in  the  Criminal  Procedure  Code  has,  I  submit^ 
a  perfectly  well-understood  meaning.  It  means  an  allegation  made 
orally  or  in  writing  to  a  Magistrate,  with  a  view  to  his  taking 
action  under  the  Code,  that  some  person,  whether  known  or 
unknown,  has  committed  an  offence :  see  s.  4  (A)  of  the  Code.  The 
Code  of  1882  was  the  first  to  define  what  a  complaint  was,  and  it 
has  been  defined  in  precisely  the  same  terms  in  the  present  Code. 
Since  the  Code  of  1882  there  has  been  a  current  of  decisions  to  the 
effect  that  the  word  "complaint"  as  used  in  the  Code  is  limited  to 
complaint  as  defined  in  s.  4:  seelshriv.  Bakh%hi{V)y  The  Queen- 
EntpresB  t.  Folavarapu{2)^  QueeU'Empress  v.  Jfowtt(3),  Queen'- 
Empress  v.  Sham  Lall{4:),  Queen-Empresa  v.  Chenchayya{b). 

The  only  case  that  may  be  said  to  be  against  me  is  that  of  Jatra 
Shekhw.  Eeazal  Shekk{Q).  In  that  case,  howeveri  this  question 
was  not  decided,  the  case  was  not  argued,  and  their  Lordships 
seemed  to  have  overlooked  this  part  of  the  question.  S.  199  of 
the  Criminal  Procedure  Code  is  in  Chapter  XVB  of  the  Code, 
headed  "  Conditions  requisite  for  initiation  of  proceedings,"  wUch 
commences  with  s.  190,  and  I  submit  that  the  word  "  complaint " 
must  have  the  same  meaning  in  s.  199  as  it  has  in  s.  190.  Further, 
ss.  198  and  199  provide  a  special  procedure,  and  must  be  strictly 
interpreted — In  re  Qanesh  Nor  ay  an  8athe{jl).  I  would  also  refer 
to  the  Queen  v.  Luchhy  Narain  Ifagory{8)y  Empress  v.  KaUu{9)^ 
and  Queen-Empress  v.  I)eokinandan{10). 

(1)  (1888)  I.  L.  R.    6  All.  96.  (6)  (1892)  I.  L.  R.  20  Calc  488. 

(2)  (1884)  I.  L.  B.    7  Mad.  568.  (7)  (1889)  I.  L.  R.  18  Bom.  600. 
(8)  (1888)  I.  L.  B.  11  Mad.  448.  (8)  (1876)  24  W.  B.  Cr.  18. 

(4)  (1887)  I.  L.  B.  14  Calc.  707.  <9)  (1882  I.  L.  R.  6  All.  233. 

(5)  (1900)  I.  L.  B.  23  Mad.  626.        (10)  (1887)  1.  L.  B.  10  AIL  39. 
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The  Deputy  Legal  Remembrancer  {Mr.  Douglas  White)  for  the        1903 
Crown.    The  point  raked  in  the  letter  of  reference  heui  not  been  xaba^osad 
decided  in  the  case  of  Jatra  Shekh   v.  Reamt  Shekh(l)y  so  that       ^^^a 
dedudon  cannot  be  said  to  be  at  variance  with  the  other  decisions    Eicpbbob. 
of  this  Court.    There  has  been  a  series  of  decisions  in  which  it 
has  been  held  that  the  word  complaint  as  used  in  the  Criminal 
Procedure  Code  is  limited  to  "complaint*'  as  defined  in  s.  4, 
ol.  (A)  of  that  Code.    The  latest  cases  on  the  point  decided  hy 
this  Court  are  the  cases  of  Kailas  Kurmi  v.  JEmperor{2)   and 
Jagobundhoo  Karmakar  v.  Emperor{3). . 

Maclbav  C.J.  In  my  opinion  the  question  submitted 
to  us  ought  to  be  answered  in  the  affirmative.  The  word 
"  complaint,"  referred  to  in  section  199  of  the  Code  of  Criminal 
Procedure  means  a  "  complaint "  as  defined  by  section  4,  clause  (h) 
of  the  same  Code.  The  precise  point  now  before  us  does  not  seem 
to  have  been  decided  by  Mr.  Justice  Pigot  and  Mr.  Justice  Hill  in 
the  case  of  Jatra  Shekh  v.  Reazat  Shekh{l).  The  decisions  in  this 
Court  and  other  Courts  in  India  seem  to  proceed  upon  the  view 
I  have  enunciated. 

The  conviction,  therefore,  cannot  stand  and  must  be  set 
aside. 

Ghobb  J.  I  am  of  the  same  opinion.  I  should  desire, 
however,  to  add  that  at  one  time  I  was  inclined  to  think  that  the 
information  lodged  by  the  husband  before  the  police  having  been 
placed  before  the  Magistrate  in  due  course,  and  the  Magistrate 
having  taken  action  upon  such  information,  and  the  husband 
in  his  evidence  before  the  Magistrate  having  referred  to  the 
information  before  the  police,  there  was  a  complaint  before  the 
Magistrate  within  the  meaning  of  the  word  "  complaint "  as  given 
in  section  4  of  the  Code  of  Criminal  Procedure;  but  having 
considered  more  carefully  the  different  sections  of  the  Code  which 
bear  upon  the  question,  and  by  the  light  of  the  various  cases 
which  have  been  quoted  befcnre  us,  I  am  of  opinion  that  the 
information  before  the  police  could  not  be  regarded  as  a  complaint 
as  defined  by  the  Code. 

(1)  (1892)  I.  L.  R.  20  Calc.  483.  (2)  Ante,  p.  285. 

(3)  Ante,  p.  415. 
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1908  Kampzvz    J.    I  am  of  the  same  opinion.    It  appears  to  me 

Tara'pbosid  ^^^  when  the  word  "complaint"  has  been  defined  in  clause  {h)  of 

LiHA      section  4  of  the  Code  of  Criminal  Procedure,  it  must  be  interpreted 

Emfibob.    throughout  that  Code  as  bearing  that  meaning,  and,  therefore,  in 

sub-section  3  of  section  238,  the  word  "  complaint"  can  only  mean 

a  complaint  made  to  a  Magistrate.    That  being  so,  I  think,  the 

first  question  submitted  to  us  must  be  answered  in  the  afiBrmative* 

The  second  question  does  not  arise. 

HavDsmsov  J.    I  am  of  the  same  opinion. 

GxzDT   J.    I  am  also  of  the  same  opinion. 

n.  s. 

Conviction  $et  aside. 


1908 


CIVIL   RULE. 


MUNNA  LAL  CHOWDHRY 

V. 

^"^  ^^  PADMAN  MISSER.* 

Juriidiction—Sanetionicproseeuie — CfimiiuU  Proeedmre  Code  (Act  V  of  1898), 
s,  196,  suh-sM.  (6)  and  (7)^ Subordinate  authority -^Sonihal  Farganae  Justice 
Segulaiion  (  V  qf  1893),  s.  16, 

For  the  purposes  of  b.  196  of  the  Code  of  Criminal  Proce^Ture,  the  Conrt  ^  the 
Depnty  Commiiuoner  of  Sonthal  Phrganas  ehaU  be  deemed  to  be  snbordmate  to 
the  Conrt  of  the  Commissioner  of  Bhagalpnr.  Accordingly,  an  application  agjtinst 
an  order  of  the  Deputy  Commissioner  of  Sonthal  Parganas,  revoking  a  sanction 
given  by  the  Subordinate  Judge  of  GK)dda  Under  s.  195  of  the  Code  of  Criminal 
Procedure,  should  be  made  to  the  Commissioner  of  Bhagalpur,  and  not  to  the  High 
Court. 

Rule  granted  to  Munna  Lai  Ohowdhrj. 

This  Rule  was  issued  bj  a  Division  Bench  (Ghosb  and 
Pbatt,  JJ.)  calling  upon  the  opposite  party  to  show  cause 
why  an  order  of  the  Deputy  Commissioner  of  Sonthal  Parganas 
should  not  be  set  aside. 

*  Civil  Rule  No.  64  of  1903  against  the  order  of  C.  H,  Bompas,  Deputy 
Commissioner  of  Dumka,  dated  Dec.  2,  1902. 
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On  the  4th  October  1902,  the  Subordinate  Judge  of  Godda,        1903 

who  was  also  the  Sub-divisional  Offioer  of  the  place,  gave  sanction  munnTlal 

for  the  prosecution  of  one  Earn  Sundar  Singh  and  others  under  Chowdhbt 

sections  177, 182  and  193  of  the  Indian  Penal  Code.    From  that  Padm ak 

order  there  was  an  appeal  to  the  Deputy  Commissioner  of  Sonthal  ^'**"« 
Parganas,  who  revoked  the  sanction  on  the  ground  that  it  was 
passed  without  jurisdiction.    Thereupon  Mmma  Lai  Chowdbry 
moved  the  High  Court  against  that  order  and  obtained  this  Riile. 

Babu  Boidya  Naih  Dutt  for  the  petitioner. 
Dr.  Aahutoah  Mukerjee  for  the  opposite  party. 


J  J.  After  hearing  the  learned 
vakils  on  both  sides,  we  are  of  opinion  that  this  Bule  must  be  dis- 
charged on  the  simple  ground  that  the  application  of  the  petitioner, 
which  is  evidently  an  application  under  sub-section  6  of  section  195 
of  the  Code  of  Criminal  Procedure,  ought  to  have  been  made  to 
the  Commissioner  of  the  Bhagalpur  Division,  and  not  to  this 
Court,  regard  being  had  to  the  provisions  of  section  15  of  Eegula- 
tion  Y  of  1893,  and  sub-section  7,  clause  (a)  of  section  195  of  the 
Code  of  Criminal  Procedure.  By  sub-section  6  of  section  195  any 
sanction  given  or  refused  under  this  section  may  be  revoked  or 
granted  by  any  authority  to  which  the  authority  giving  or  refus- 
ing it  is  subordinate ;  and  sub-section  7  says :  ^*  For  the  purposes  of 
this  section  every  Court  shall  be  deemed  to  be  subordinate  only  to 
the  Court  to  which  appeals  from  the  former  Court  ordinarily  lie 
that  is  to  say,  where  such  appeals  lie  to  more  than  one  Court,  the 
Appellate  Court  of  inferior  jurisdiction  shall  be  the  Court  to  which 
such  Court  shall  be  deemed  to  be  subordinate."  That  makes  the 
Court  of  the  Commissioner  of  the  Bhagalpur  Division  the  proper 
Court  to  which  to  make  the  application* 

That  being  so,  we  cannot  entertain  the  present  application,  and 
the  Bule  must  be  discharged  with  costs. 

Rule  diBoharged. 

M.  N.  R. 
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CRIMINAL  REVISION. 


!«»•  MAHOMED  NXJR 

Jan.  22,  V. 

BIKEAN  MAHTON. 

Smdence — Order  unsupported  hy  evidence — Cfrxminal  Procedure  Code  (Act 
r  of  1898)  e.  147. 

In  proceedings  under  t.  147  of  the  Criminal  Procedore  Code,  the  fini 
party  filed  their  written  stAtemcnt  and  the  Magistrate  having  declined  to  give  the 
second  party  time  to  file  their  written  statement,  made  an  order  under  that  section 
in  favour  of  the  fir^t  party  without  recording  any  evidence : — 

Seld,  that  the  Magistrate  0U;^ht  to  have  had  some  evidence  in  proof  of  the 
allegations  contained  in  the  written  statement ;  and  that  there  heing  no  such 
evidence  upon  which  the  order  could  he  supported,  it  should  he  set  aside. 

Saro  Mohan  Sardar  v.  Qohind  SakuiX)  distinguished. 

This  was  a  Riile  calUng  upon  the  District  Magistrate  of  Patna 
and  upon  the  first  party  to  show  cause  why  the  order  of  the 
Subdivisional  Officer  of  ]iihar  of  the  25th  September  1902  should 
not  be  set  aside  on  the  ground  that  there  was  no  finding  that  a 
dispute  likely  to  cause  a  breach  of  the  peace  existed,  and  that 
there  was  no  evidence  upon  which  the  order  could  be  supported. 

The  Subdivisional  Officer  of  Bihar,  on  the  basis  of  a  police 
report  and  a  petition  filed  by  one  of  the  first  party,  drew  up 
proceedings  under  s.  147  of  the  Code  of  Criminal  Procedure 
calling  upon  the  parties  concerned  to  put  in  written  statements 
of  their  claims  on  the  25th  September  1902,  and  to  be  ready 
with  oral  and  documentary  evidence,  so  that  an  inquiry  might 
be  held  whether  the  second  party  had  got  the  right  to  put  up  a 
dam  at  the  mouth  of  the  canal  running  west  of  the  Earai  reser- 
voir, and  whether  the  second  party  had  got  the  right  to  prevent 
the  first  party  from  clearing  away  the  obstructions  existing  at  the 
mouth  of  the  canal,  and  meanwhile  he  directed  the  issue  of 
notices  under  s.  144  of  the  Criminal  Procedure  Code  to  both  the 
pai-ties. 

Criminal  Revision  No.  1185  of  1902  against  the  crder  of  £.  F.  A'ntlie^  Sub* 
divisional  Officer  of  Bihar,  dated  Sept.  25, 1902. 

(1)  (1902)  7  C.W.N,  861. 
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On  the  25th  September  the  second  party  filed    a  petition        1908 
asking  for  a  fortnight's  time    in  order  to  file  their  written  state-    ^^ho^^bd 
ment,  but  the  Subdivisional  Officer  refused  the  application.    The         ». 
first  party,  however,  filed  their  written  statement,  and  the  Sub-     mIhtok. 
divisional  Officer  without  taking  any  evidence  made  an  order 
in  their  favour  permitting  them  to  cut  and  remove  the  dam,  and 
directing  the  second  party  not  to  o£Eer  any  resistance. 

Bahu  Umahali  jUukerjee  {Maulvi  Mahomed  Mustafa  Khan  with  him) 
for  the  petitioners.  The  order  in  this  case  is  one  under  s.  147  of 
the  Criminal  Procedure  Code,  and  the  Magistrate  has  made  it 
without  having  before  him  any  evidence  of  the  facts.  In  making 
an  order  under  s.  147,  the  procedure  to  be  followed  is  that  which 
is  laid  down  in  s.  145.  The  Magistrate  could  not  make  this  order 
without  some  evidence  to  prove  the  allegations  contained  in  the 
written  statement  of  the  other  side :  RamKrkta  Patra  v.  Aghore 
Naskar{l). 

Mould  Mahomed  hhfak  {Babu  JoyQopal  Ohcse  with  him)  shewed 
cause.  I  submit  that  the  Magistrate  had  jurisdiction  to  make  the 
order.  It  has  been  decided  that  an  order  can  be  made  imder 
8.  145  of  the  Criminal  Procedure  Code  on  written  statements 
filed  by  the  parties,  without  any  evidence  of  any  kind :  Saro 
Mohan  Sardar  t.  Oobind  Sahu{2).  The  Magistrate  is  Hot  bound 
under  s*  147  to  take  evidence.  He  had  jurisdiction  to  make 
the  order  he  did  on  the  materials  that  were  before  him,  and  he 
having  such  jurisdiction  this  Court  cannot  interfere. 

HAsnroTOH  avb  Bbbtt,  J  J.  In  this  case  a  Eule  was  granted 
calling  upon  the  District  Magistrate  of  Patna  and  upon  the  first 
party  to  shew  cause  why  the  order  of  the  Subdivisional  Officer 
of  Bihar,  of  the  25th  September  last,  should  not  be  set  aside  on 
the  ground  that  there  was  no  finding  that  a  dispute  likely  to  cause 
a  breach  of  the  peace  existed  ;  and  that  there  was  no  evidence 
upon  which  the  order  could  be  supported. 

The  former  of  the  two  grounds  was  not  pressed  before  us  in 
argument,  the  argument  being  directed  to  the  latter  ground, 
namely,  that  the  order  was  made  without  any  evidence  of  the 
fact   which    would    justify    the  Magistrate  in  making  the  order 

(1)  (1902)  6  C.  W.  N.  926.  (2)  ^1902)  7  C.  W.  N.  851. 
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1908        which  he  did,  under   section    147  of  the  Code  of  Criminal  Pro- 

iii^BD  oedure. 
Nub  fjtj^Q  judgment  was  not  given  at  once,    because,  our  attention 

BixKAx  was  drawn  to  a  oa8e(l)  by  the  learned  yakil,  who  appeared  to 
show  cause  against  the  Bule,  which,  he  said,  established  the  pro- 
position that  an  order  could  be  made  under  section  145  on  the 
written  statement  filed  by  the  parties  without  any  evidence  of 
any  sort  whatever.  We  referred  to  the  case(l),  and  we  find  that 
it  is  not  on  all  fours  with  the  present  case,  because,  in  it  an  order 
was  made,  it  is  true  on  the  written  statement  of  one  of  the  parties, 
but  it  was  made  on  the  express  admission  of  the  other  party  ; 
and  therefore  it  is  not  an  authority  for  the  proposition  that  an 
order  can  be  made  without  evidence  where  the  party,  who  in  the 
ordinary  course  of  things,  would  oppose  the  order,  does  not 
expressly  admit  the  allegation  made  by  the  other  party. 

In  the  present  case  the  Magistrate  appears  to  have  had  before 
him  no  evidence  of  any  of  the  facts  which  would  entitle  him  to 
make  the  order  in  question.  The  order  in  question  is  in  fact 
made  under  section  147  in  which  it  is  provided  that  the  proeedore 
to  be  followed  in  making  this  order  is  that  which  is  laid  down 
in  section  145.  In  our  view,  the  Magistrate  ought  to  have  had 
some  evidence  in  proof  of  the  allegation  contained  in  the 
written  statement,  and  that  he  ought  not  to  have  made  the  order 
without  having  some  evidence  to  tiiat  effect  before  him. 

On  that  ground  we  set  aside   the  order,  and   direct  that  the 
Magistrate  do  proceed  according  to  law. 
The  Bule  is  made  absolute. 

JRuh  absolute. 

D.  s. 

(1)  (1902)  7  C.  W.  N.  861. 
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KEDAR   NATH   SHAHA 

V. 

EMPEROR.* 

Cowrt-feB  stamp,  sale  qf^"Sal€** — Bachcmffe—Tranrfsr  qf  stamp  on  promise  that 
one  <if  equal  value  would  he  retmrned^Court-fess  Act  (VII  of  1870),  «.  34, 
el.  (S). 

Where  a  mukhtear  who  had  purchased  a  oonrt-fee  stamp  for  a  dient,  trans- 
ferred it  to  another  client,  the  latter  having  agreed  to  return  to  the  mukhtear 
another  court-fee  stamp  of  the  same  value,  and  was  convicted  of  an  offence  under 
s.  84  of  the  Court-fees  Act : — 

Meld,  that  there  had  heen  no  'sale 'of  the  stamp  within  the  meaning  of 
s.  84  of  the  Court-fees  Act  (VII  of  1870),  and  that  the  conviction  should  he 
set  aside. 

Rule  granted  to  the  petitioner,  Eedar  Nath  Shaha. 

This  was  a  Rule  calling  upon  the  District  Magistrate  of 
Bogra  to  shew  case  why  the  conviction  and  sentence  of  the 
petitioner  should  not  be  set  aside. 

The  petitioner,  a  mukhtear  of  the  Oriminal  Court,  who  had 
purchased  a  court-fee  stamp  of  the  value  of  8  annas  for  a  client, 
transferred  the  stamp  to  another  client  of  his  who  had  immediate 
need  of  it  for  the  purpose  of  submitting  a  petition  to  the  Magis- 
trate. The  latter  client  promised  to  return  to  him  another  court- 
fee  stamp  of  the  same  value,  when  the  client  for  whom  the 
stamp  had  originally  been  purchased  arrived  in  Court. 

The  petitioner  was  convicted  in  a  summary  trial  and  fined,, 
under  s.  84  of  the  Court-fees  Act  of  1870,  by  the  Deputy  Magis- 
trate of  Bogra  on  the  23rd  April  1903.  The  judgment  of  the 
Lower  Court  was  as  follows : — 

"Summary  and  Reasons : — 

This  is  a  case  of  sale  of  court-fee  stamp  under  section  84,  Court-fees  Act. 

The  accused  is  a  mukhtear  of  the  Criminal  Court.  He  transferred  a  court»fee 
stamp  to  a  client  of  his  who  had  immediate  need  of  it  for  the  puipose  of  suhmitting 
a  petition  to  the  Magistrate. 

•  Criminal  Reyision  No.  447  of  1908,  against  the  order  of  H.  K.  Bose,  Deputy 
Magistrate  of  Bogra,  dated  April  28, 1908. 

63 


1908 
June  17. 


Digitized  by 


Google 


Kbdib  Nath 
Shaha 


922  CALCUTTA  SJBRIES.  [VOL.  XXX. 

1903  '^^  court-fee  stamp  of  8  annas  was   in  the    hand   of  the  mnkhtear,  pur- 

ohased  before  for   another    client,  bnt    at  the    time   he  had  no  nae  for  it.    He 
therefore  transferred  it  to  the  new  client* 
«.  The  mnkhtear  says   that   this  new   client  promised  him   to  return  another 

EXPBBOB.  oourt-fee  stamp  of  eqnal  valne  when  the  vendor  arriTcd  in  Conrt  This  statemoit 
I  accept  to  be  correct,  as  there  is  no  evidence  to  the  contrary.  Now,  it  is  pleaded 
for  the  defence  that  by  this  transfer  of  co«rt-f ee  the  makhtear  has  not  effected  a 
sale^  bat  only  cansed  an  exchange. 

The  definition  of  the  words  '  sale  and  eiclttnge  '  in  ihe  Contract  Act  and  the 
Transfer  of  Property  Act  are  cited  with  a  view  to  shew  that  the  change  of  one 
property  for  another  is  an  exchange,  and  that  the  sale  requires  payment  of  pricey 
and  it  is  argued  that  price  means  mon^. 

But  it  iai^parentfrom  the  definition  of  the  word  'exchange  'that  the  two  parties 
between  whom  it  is  effected  must  have  the  goods  in  hand  or  in  possession  in  order 
to  have  them  exchanged  one  for  the  other.  When  the  transfer  on  one  side  is  effected 
and  the  other  side  promised  only,  and  had  not  completed  the  transacticm,  it 
c<anes  within  the  definition  of  the  word  'sale'  and  not  of  '  exchange.' 

For  this  reason  I  find  that  the  accused  effected  sale  l^  the  transfer  of  the 
court-fee.    He  is  therefore  guilty  under  section  84  of  the  Court-fees  Act. 

The  offence  is  a  technical  one,  and  a  nominal  punishment  need  only  be 
inflicted." 

Babu  JDtcarka  Naih  Mitter  and  Bc^  Nartndi'a  Kunwr  Bo$e 
for  the  petitioner. 

Kaiupzvz  Ajra>  HAVBunr  J'J.  This  is  a  Bule  oalling 
upon  the  Magistrate  of  the  disteic*  to  shew  cause  why  the  con- 
Tiction  and  sentence  in  this  ease  shoiQd  not  be  set  aside. 

The  petitioner  has  been  conTicted  of  an  ofEence  under  section 
34  of  the  Court-fees  Act,  VII  of  1870,  namdy  of  having  sold 
a  court*fee  atamp  of  eight  annas.  The  facts  do  not  disdose 
the  commission  of  any  such  offence.  It  appears  that  the  peti- 
tioner never  sold  the  stamp  at  aDL  He  transferred  it  to  another 
person  and  was  going  to  take  another  stamp  in  exchange,  but 
there  was  no  sale.  The  eonviction^  theref ore,  cannot  stand.  We 
set  it  aside  and  direct  that  the  fine,  if  paid,  be  ref  «nded. 

p.  s. 

Huh  ab9olu(e. 
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LOKENATH  PATRA  i9oa 

^'  F$h  27. 

SANTASI  CHARAN  MANNA.* 

CompUntU-'IHfmitial  <f  etmploM^OomplmmHU,  emumnoHon  <if^Fal$e  o%arg&^ 
Criminal  Procedure  Code  (^Aet  Vqf  1898)  »i.  156,  169,  200,202,  20B— 
Penal  Code  (Act  2CLVofl8eO)  t.  211^JnrUdieHon  qf  Magietraiee. 

A  oomplaist  wis  made  to  a  Magistrate  who,  without  examining  the  complainant, 
tent  the  petition  of  complaint  nnder  s.  166  of  the  Code  of  Criminal  Procedure 
to  the  police  for  inquiry,  and  upon  receipt  of  the  police  report  directed  a  Suh-Deputy 
Magiftrate  to  make  a  preliminary  inquiry  Into  the  case  under  s.  159  of  the  Code, 
•nd  on  receipt  of  his  report  the  Magistrate,  not  being  satisfied  with  it,  cross- 
examined  the  complainant  and  some  of  his  witnesses,  examined  some  witnesses  sent 
up  by  the  police,  and  then  dismissed  the  complaint  nnder  s.  208  of  the  Code, 
and  directed  the  prosecution  of  the  complainant  under  s.  211  of  the  Penal 
Code:— 

Meld,  that  the  order  dismissing  the  complaint  was  illegal,  the  Magistrate  baring 
no  jurisdlctioii  to  deal  with  the  case  or  dismiss  it  under  s.  208  of  the  Criminal 
Procedure  Code  without  complying  with  the  requirements  of  the  law  as  laid  down 
in  ss.  200  and  202  of  that  Code. 

BtJLV  granted  to  the  petitioner,  Lokenath  Patra. 

This  was  a  Bole  calling  upon  the  Distriot  Magistrate  of 
Howrah  to  shew  cause  why  the  order  of  the  Deputy  Magistrate  of 
TTluberia,  dated  the  17th  of  December  1902,  diRmiHsing  the  com- 
plaint of  the  petitioner  under  s.  203  of  the  Code  of  Criminal 
Procedure  and  directing  his  prosecution  under  s.  211  of  the 
Indian  Penal  Oode,  should  not  be  set  aside  on  the  ground  that  he 
had  no  jurisdiction  to  make  over  the  case  for  preliminary  inquiry 
to  the  Sub-Deputy  Magistrate  without  first  examining  the  com- 
plainant; that  the  proceedings  taken  before  the  Sub-Deputy 
Magistrate  were  without  jurisdiction;  and  that  the  Deputy  Magis- 
trate himself  not  having  made  a  legal  inquiry  into  the  complaint 
had  no  jurisdiction  to  dismiss  the  case  or  pass  the  order  for  the 
prosecution  of  the  petitioner  under  s.  211  of  the  Indian  Penal  Oode. 

On  the  22nd  September  1902  the  petitioner  made  a  complaint 
to  the  Subdivisional  Magistrate  of  XJluberia  charging  certain  persons 

*  Criminal  Revision  No.  76  of  1908,  against  the  order  of  P.  N.  Duttj  Deputy 
Magistrate  ol  Uluberia,  dated  Dec.  17, 1902. 
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with  defamation  and  with  having  wrongfully  confined  him.  On 
receipt  of  the  complaint,  the  SubdiviBional  Magistrate,  without 
examining  the  petitioner,  sent  the  petition  of  complaint  under 
s.  156  of  the  Criminal  Procedure  Code  to  the  poUce  for  inquiry. 
The  police  investigated  into  the  matter  and  submitted  a  rejwrt  to 
the  efEeot  that  the  charge  of  defamation  was  true,  but  that  there 
was  no  foundation  for  the  charge  of  wrongful  confinement. 

On  receipt  of  the  police  report,  the  Subdivisional  Magistrate 
under  s.  159  of  the  Code  directed  a  Sub-Deputy  Mapstrateto  make 
a  preliminary  inquiry  into  the  case.  On  receipt  of  his  report,  on 
the  17th  December  1902,  the  Subdivisional  Magistrate  not  being 
satisfied  with  it,  cross-examined  the  petitioner  and  some  of  his 
witnesses,  examined  some  witnesses  sent  up  by  the  police,  and  then 
dismissed  the  complaint  under  s.  203  of  the  Code,  directing  tiie 
prosecution  of  the  complainant  under  s.  211  of  the  Penal  Code. 

Babu  Atulya  Charan  Bobs  for  the  petitioner.  The  Bule  should 
be  made  absolute*  The  Subdivisional  Magistrate  had  no  jurisdio- 
tion  to  dismiss  the  complaint  under  s.  203  of  the  Criminal  Procedure 
Code  without  first  complying  with  the  provisions  of  ss.  200  and 
202  of  that  Code.  There  has  been  no  examination  of  the  complain- 
ant, nor  has  there  been  any  direction  to  make  a  previous  local 
investigation  as  contemplated  by  those  sections.  The  Subdivisional 
Magistrate  states  that  he  ordered  the  Sub-Deputy  Magistrate  to 
hold  the  preliminary  inquiry  imder  s.  159  of  the  Code.  If  that 
be  so,  he  should  have  proceeded  according  to  law  just  as  he  would 
have  done  on  receipt  of  a  police  report.  The  order  directing  the 
prosecution  of  the  petitioner  under  s.  211  of  the  Penal  Code 
depends  on  the  validity  of  the  order  dismissing  the  complaint.  If 
the  order  under  s.  203  is  illegal,  so  also  is  the  order  directing  the 
prosecution,  as  there  can  be  no  such  (^der  until  the  complaint  has 
been  found  to  be  false. 

No  one  appeared  to  shew  cause. 

Eabxitqtov  Aim  Bbbtt  JJ.  In  this  case  a  Bule  was 
issued  calling  upon  the  District  Magistrate  of  Howrah  to  shew 
cause  why  the  order  of  the  Deputy  Magistrate,  dated  the  17th 
December  1902,  dismissing  the  complaint  of  the  petitioner  under 
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section  203  of  the  Code  of  Criminal  Procedure,  and  directing  his 
prosecution  under  section  211  of  the  Indian  Penal  Code,  should 
not  be  set  aside  on  the  ground  that  he  had  no  jurisdiction  to  make 
over  the  ease  for  preliminary  inquiry  to  the  Sub-Deputy  Magistrate 
without  first  examining  the  complainant ;  that  the  proceedings  taken 
before  the  Sub-Deputy  Magistrate  and  the  Bench  of  Honorary 
Magistrates  were  without  jurisdiction,  and  that  the  Deputy  Magis- 
trate himself  not  having  made  a  legal  inquiry  into  the  complaint 
had  no  jurisdiction  to  dismiss  the  case  or  pass  the  order  for  the 
prosecution  of  the  petitioner  under  section  211  of  the  Indian 
Penal  Code. 

It  appears  that  a  complaint  was  made  to  the  Sub-divisional 
Magistrate,  and  that  he  without  examining  the  complainant  sent 
the  petition  of  complaint  to  the  police  for  inquiry.  On  receipt  of 
the  police  report,  he  directed  the  Sub-Deputy  Magistrate  to  make 
a  preliminary  inquiry  into  the  case,  and  on  receipt  of  the  report  of 
the  Sub-Deputy  Magistrate,  he,  not  being  satisfied  with  it,  cross- 
examined  the  complainant  and  some  of  his  witnesses,  examined  three 
witnesses  sent  up  by  the  police,  and  then  proceeded  to  dispose  of  the 
case  under  section  203,  dismissing  the  complaint  and  directing  the 
prosecution  of  the  complainant  under  section  211  of  the  Indian 
Penal  Code.  In  his  explanation  the  Magistrate  has  stated  that  he 
directed  the  investigation  by  the  police  under  section  166,  clause  (3) 
of  the  Code  of  Criminal  Procedure,  and  that  he  ordered  the  Sub- 
Deputy  Magistrate  to  hold  the  preliminary  inquiry  under  section 
159  of  the  same  Code,  and  he  appears  to  be  of  opinion  that  his 
own  cross-examination  of  the  complainant  on  the  depositions 
recorded  by  the  Sub-Deputy  Magistrate  was  asufScient  compliance 
with  the  law  to  enable  him  to  deal  with  the  case  imder  section  203 
of  the  Code  of  Criminal  Procedure, 

We  are  unable  to  accept  this  view  as  correct.  Section  208 
provides  that  *^the  Magistrate  before  whom  a  complaint  is  made 
or  to  whom  it  has  been  transferred,  may  dismiss  the  complaint 
if,  after  examining  the  complainant  and  considering  the  result  of 
the  investigation  (if  any)  made  under  section  202,  there  is  in  his 
judgment  no  sufficient  ground  for  proceeding."  In  this  case  there 
has  been  no  previous  local  investigation  ordered  under  section  202, 
and  there  has  been  no  examination  of  the  complainant  by  the 
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1908       Magistrate,  who  has  dismissed  the  case,  such  as  is  contemplated 

LokrkIth  V  section  200  of  the  Code  of  Oriminal  Procedure. 

Patba  "V^e  are  unable  therefore  to  hold  that  the  Magistrate  on  fhe 

SivTAsi     materials  before  him  had  jurisdiction  to  deal  with  the  case,  or  to 

Mavka!     dismiss  it  under  section  203.     On  receipt  of  the  report  of  the 

preliminary  inquiry  under  section  159,  he  should  have  proceeded 

to  deal  with  the  case  in  the  same  way  as  he  would  have  dealt  with 

it  on  receipt  of  a  report  from  a  Police  officer.    He  has  not  done  so, 

but  he  has  dealt  with  the  case  as  if  he  had  proceeded  under  sectionB 

200  and  202  of  the  Code  of  Criminal  Procedure  without  oom« 

plying  with  the  requirements  of  the  law  as  laid  down  in  these 

sections.    We  thin^  therefore  that  he  had  no  jurisdiction  to  pass 

an  order  under  section  208 ;  and  we  accordingly  make  the  Bule 

absolute  and  set  aside  the  order  passed  under  section  203  as  well 

as  the  order  directing  the  prosecution  of  the  petitioner  under 

section  211  of  tho  Indian  Penal  Code. 

If  the  Magistrate  wishes  to  take  any  further  steps  in  the  matter, 
he  should  proceed  in  accordance  with  law. 

Rule  absolute. 
P.  s. 
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CRIMINAL   REFERENCE. 


CORPOBATION  OF  CALCtTTTA  loos 

V,  •TW/y  7. 

ADMINISTRATOR  GENERAL  OF  BENGAL.* 

Admimsirator  General  of  Btngdlr-Samctiom  to  proiecuie^Admimwtraior  to 
estate  of  deeeaeed  person — Fuhlic  servant,  offence  hy — Criminal  Procedure 
Code  {Act  V(fl89B)i  s.  197'-Caleiitta  Municipal  Act  {Bengal  IIIofl899)t 
MS.  SaO,  574. 

The  Administrator  General  of  Bengal^  who  was  appdnted  by  the  High  Court 
administrator  to  the  estate  of  a  deceased  person,  was  served  with  a  notice  by 
the  Calcutta  Municipal  Corporation  under  s.  820  (t)  cl.  (5)  of  Bengal  Act  III  of 
1899,  requiring  him  to  remodel  a  priry  on  certain  premises  belonging  to  that 
estate.  In  consequence  of  his  not  complying  with  the  requisition  he  was  prose* 
cuted  under  s.  574  of  the  Act* 

At  the  trial  it  was  contended  that  as  the  Administrator  Qeneral  of  Bengal  was 
a  public  servant  not  removeable  from  his  office  without  the  sanction  of  the 
Government  of  India,  he  could  not,  under  the  terms  of  s.  197  of  the  Criminal 
Procedure  Code,  be  prosecuted  without  the  sanction  of  such  Government  :«> 

Ueld,  that  the  sanction  of  Government  was  not  necessaiy  for  the  instituticn 
of  the  prosecution,  s.  197  of  the  Criminal  Procedure  Code  not  bang  applicable  to 
a  case  like  the  present ;  that  the  Administrator  General  of  Bengal  was  in  charge 
of  the  premises,  in  respect  of  which  the  offence  charged  was  said  to  have  been 
committed,  not  by  virtue  of  his  office,  but  by  virtue  of  his  appointment  by  the 
Court  as  administrator  to  the  estate  of  the  deceased ;  and  that  he  was  charged 
with  having  committed  the  offence  in  the  latter  capadty. 

Nando  Lai  Basak  v.  N,  N,  Mitter  (1)  followed. 

Referekcb  under  s.  432  of  the  Code  of  Criminal  Pfooedure. 

In  this  oaee  the  Administrator  General  of  Bengal  was,  by 
an  order  of  the  High  Courti  appointed  administrator  to  the 
estate  of  one  Aasaram  Bormano  deceased,  whioh  oonsisted,  inier 
aliay  of  the  pi'emises  No.  54  Cotton  Street  in  the  town  of  Calcutta. 

On  the  25th  November  1902  a  notice  was  served  by  the 
Municipal  Corporation  of  Calcutta,  on  the  Administrator  Qeneral, 
requiring  him,  under  s.  320  (1)  (b)  of  Bengal  Act  m  of  1899,  to 

*  Criminal  reference  No.  6  of  1908  by  P.  N.  Mukerjes^  Municipal  Magis- 
trate of  Calcutta,  dated  June  29, 1908. 

(1)  (1899)    I.  U  B.  26  Calc  852. 
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1908       thoroughly    remodel  the    privy    belonging  to  the  premises  in 
CoBPOEA-     Cotton  Street.    The  requisition  in  the  notice  not  having    been 

TioK         complied  with,  the  Administrator  General  was  summoned  by   the 
OE  Calcutta.  . 

V.         Municipal  Magistrate  of  Calcutta  to  answer  to  a  charge  under 

matob'  s.  674  of  the  Act.  At  the  trial  it  was  contended  on  behalf  of 
^Bbnoal  *^®  Administrator  General  that  he  being  a  public  servant  and 
removeablo'  from  his  office  by  the  Government  of  India, 
he  could  not,  under  the  provisions  of  s.  197  of  the  Criminal 
Procedure  Code,  be  prosecuted  without  the  sanction  of  that  Gov- 
ernment. 

On  the  25th  June  1903  the  Magistrate  referred,  under  b.  432 
of  the  Code  of  Criminal  Procedure,  for  the  opinion  of  the  High 
Court  the  question,— whether  the  Admioistrator  General  of 
Bengal  could  be  prosecuted  under  the  Calcutta  Municipal  Aot 
without  the  sanction  of  the  Government  for  non-complianoe 
with  the  requirements  of  the  Act  in  respect  of  houses  vested 
in  him  as  Administrator  General. 

The  letter  of  reference  waa  as  follows : — 

'*  Under  the  the  provUions  of  section  482  of  tlie  Code  of  Criminal  Procedure 

I  have  the  honour  to  refer,  for  the  opinion 
of  the  Hon'ble  High  Conrt,  the  following 
question  of  Uw  which  has  arisen  in  the 
hearing  of  the  marginaDy-noted  case. 

"  2.  In  this  case  the  defendant  has  been  prosecated  for  not  making  certain 
sanitary  improvements  in  compliance  with  a  notice  served  on  him  in  respect  o£ 
premises  No.  64  Cotton  Street,  which  form  part  of  the  estate  of  the  late  Assaram 
Burmano,  the  Administrator  General  having  been  sppointed  administrator  of  the 
estate  by  an  order  of  Court  on  the  death  of  the  executors  appointed  by  the 
will. 

"8.  The  defendant  contends  that  as  under  the  Administrator  General's 
Act  as  amended  by  Act  Y  of  1902  that  officer  is  a  public  nervant  appointed* 
paid  and  removeable  from  his  office  by  the  Government  of  India,  he  could  not  be 
prosecuted  without  the  sanction  of  that  Government  under  s.  197  of  the  Code 
of  Criminal  Procedure  for  acts  done  as  such  public  servant,  and  he  includes  therein 
everything  done  in  the  discharge  of  his  official  functions,  b^.,  carrying  out  sanitary 
improvements  in  premises  which  form  part  of  estates  vested  in  him.  He  has  to 
do  with  such  premises  only  in  his  official  capacity  as  Administrator  GeneraL 

"4.  On  behalf  of  the  prosecution  it  is  uxged  that  previous  sanction^  under 
s.  197  of  the  Code  of  Criminal  procedure  is  necessary  in  thoee  cases  in  which  the 
offence  chaiged  b  an  offence  which  can  be  committed  by  a  public  servant  on]y« 
i.«.,  cases  in  which  being  a  public  servant  is  a  necessary  element  in  the  offence,  an 


Corporation  of  Calcutta  y,  AdminUtra. 
tor  General  of  Benf^al  at  adminiatrator  to 
the  estate  of  Assaram  Burmuio  under 
section  320(1)  (6)  of  Act  III  (B.C.)  of  1899. 
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this  view  is  supported  by  the  recent  deciflion  of  the  Madnui  High  Court  in  the         ^903 

case  of  7^  Munieipal  Commisnonerg  for  the  City  of  Madrae  v.  Major  Belli}.)         ^-^^ 

and  the  Calcutta  case  of  Nando  Lai  Batak  v.  N,  N,  Mitter(2),    In  these  cases     ^^^^J^' 

the  defendants  were  prosecuted  by  name.    In  the  pi*eeent  case  the  defendant  is  ov  Calcutta 

referred  to    in   the  application    for  summons  both  as  Administrator  General  of  ^* 

Adi^ntS" 
Bengal  and  as  administrator  to  the  estate  of  the  late  Assaram  Burmano.    I  am       tbatob 

not  sure  if  that  makes  any  difference.  Gbhbbal 

OF  BSKQAL. 

**  6.  The  question  for  decision  is  whether  the  Administrator  General  of 
Bengal  can  be  prosecuted  under  the  Calcutta  Municipal  Act  without  the  sanction 
of  the  GovemKt$nt  for  non-compliance  with  the  requirements  of  the  Act  in  respect 
of  the  largQ /imber  of  houses  vested  in  him  as  Administrator  General." 
,  ^ 
3f^  Donogh  (Babu  Dwarka  Nath  Chahravarti  with  him)  for 
the  Corporation  of  Calcutta.  The  question  is  whether  the  Adminis- 
trator General  of  Bengal,  who  is  a  public  servant,  can  be  prosecut- 
ed under  the  citcumstances  of  this  ease  without  the  sanction  of 
the  Government  of  India.  He  was  called  upon  by  the  Corporation 
to  carry  out  certain  sanitary  improvements  in  certain  premises, 
of  which  he  was  appointed  administrator  by  the  Court.  This  he 
did  not  do,  and  has  in  consequence  been  prosecuted.  The  improve- 
ments he  was  called  upon  to  make  would  not  be  made  by  him  in  his 
official  capacity  as  Administrator  General,  but  as  his  capacity  of 
administrator  to  the  estate  of  the  deceased,  and  they  could  have 
been  equally  made  by  anyone  else  whom  the  Court  might  have  ap- 
pointed administrator.  The  accused  is  not  being  prosecuted  as  the 
Administrator  General  of  Bengal ;  the  fact  of  his  being  the 
Administrator  Gteneral  is  accidental.  If  your  Lordships  will  refer 
to  the  letter  of  reference,  it  will  show  that  in  the  application  for 
summons  in  this  case  the  accused  is  referred  to  both  as  Adminis- 
trator General  of  Bengal  and  as  administrator  to  the  estate  of  the 
late  Assaram  Burmano.  No  sanction  was  therefore  necessary. 
Previous  sanction  under  s.  197  of  the  Criminal  Procedure  Code  is 
necessary  only  in  those  cases  in  which  the  offences  charged  are 
such  as  can  be  committed  by  a  public  servant  as  such,  and 
they  are  defined  in  Chapter  IX  of  the  Penal  Code :  Nando  Lai 
Basak  v.  N.  iV.  MUter{2)y  The  Municipal  CommkmnerBfor  the  City 
ofMadra%  v.  Major  Belli}). 

Mr.   Camell   {Babu  Surendra  Nath  Roy  with  him)  for  the 
Administrator  Qeneral  of  Bengal,    It    is  conceded  by  the  prose- 

(1)  (1901)  I.  L.  B.  25  Mad.  15.  (2)  (1890)  I.  L.  B.  26  Calc.  832. 


Digitized  by 


Google 


ADMIKI0- 
TBATOB 


930  CALCUTTA    SERIKS.  [TOL,  XXX. 

1908       cution  that  the  Administrator  Ghneral  is  a  publio  servant  as  nndep* 
CoBPOBA-    ®^^^>od  by  s.  197  of  the  Criminal  Rrooedure  Code.    The  whole  qae&- 
TioK        tiQ^  ig  a  matter  of  eongtruotxon.    There  is  a  conflict  of  authority, 
V.  and  in  that  case,  seetions  of  the  Code  must  be  oonstraed  on  their 

plain  wording.  Acts  of  which  a  public  servant  is  accused  '^as  snoh 
^Si'^^  public  servant'*  include  all  acts  done  by  him  in  the  discharge  of 
his  official  functions.  If  the  accused  were  not  the  Administrator 
General,  he  would  be  in  no  way  connected  with  the  premises.  The 
offence  alleged  against  him  can  be  alleged  against  him  only  in  hig 
official  capacity.  He  is  accused  as  a  public  servant,  and  is,  there- 
f  OTC,  entitled  to  the  protection  under  s.  197  of  the  Criminal  Proce- 
dure Code.  It  is  true  that  on  the  death  of  the  executors  und^  the 
will,  the  Court  passed  an  order  appointing  the  Administrator  Genearal 
of  Bengal  administrater  to  this  estate,  but  that  was  only  by 
way  of  procedure.  On  the  failure  of  executors  appointed  by  the 
will,  and  on  the  failure  of  the  n^ct  of  kin  to  apply  for  Letters  of 
Administration,  or  for  the  appointment  of  an  administrator, 
the  Administrator  General  by  virtue  of  his  office  is  entitled  to 
have  himself  appointed  administrator  to  the  estate  of  the 
deceased:  see  s.  16  of  the  Administrator  General's  Act  (II  of 
1874).  Acts  committed  or  omissions  made  by  the  Administrator 
General  in  the  discharge  of  his  official  duties  are  not  accidental 
to  the  office,  but  a  necessary  consequence  of  his  appointment  to 
that  office.  In  the  cases  of  In  re  Qulam  Muhammad  Sharif- 
udchulah(l)  and  Sreemanio  Chaiiefy$e{2)  it  was  decided  that 
sanction  was  necessary  before  a  public  servant  could  be  prosecut- 
ed for  acts  done  in  the  discharge  of  his  duties.  The  decision  in 
The  Municipal  Commisaioners  for  the  City  of  Madra$  v.  Mqfor 
Bell{S)  was  based  on  the  omission  in  s.  197  of  the  Criminal  Pro- 
cedure Codes  of  1882  and  1898  of  the  second  paragraph,  which 
was  to  be  found  in  the  corresponding  section  of  the  Code  <^ 
1872,  viz.,  s.  466.  It  was  evidently  not  the  intention  of  the 
Legislature  to  limit  the  implication  of  s.  197  of  the  present 
Code.  The  second  paragraph  was  omitted  from  the  later  Codes 
because  it  was  redundant.  S.  197  of  the  present  Code,  whidi 
differs  in  wording  from  s.   466  of  the  Code  of  1872,  embodies 

(I)    (1886)  I.  L.  R.  9  Mad.  439.  (2)    Unreported, 

(3)    (1901)  I.  L.  R.  25  Mmd.  15. 
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both  the  first  and  eeoond  paragraphs  of  s.   466  of  the  Code        igos 


^i  1872.  C„,^^^. 

The  authorities  quoted  against  the  defence  are  not  applicable,  ^^  Ci^uTTA 
as    in    those  cases   the   proceediDgs  were    taken   against   the         v- 
individual ;  whereas  in  this  case  the  question  submitted  to   this     tbatob 
Court  is  whether  sanction  is  necessary  for  the  prosecution  of  the  o»  "bbkoal. 
Administrator  General  in  respect  of  acts  performed  with  reference 
to  estates  vested  in  him  as  Administrator  General.    Clearly  the 
accused  is  charged  in  lus  o£Scial  capacity.    The  Government  of 
India  is  responsible  for  the  public  acts  of  public  servants  done 
within  the  scope  of  their  authority,  and  the  object  of  s.   197 
is  that  a  certain  formality  should  be  observed  for  the  protection  of 
public  servants  from  groundless  prosecutions,   namely,   that  the 
sanction  of  the  Government  be  first  obtained. 

BAvasjBaAJTD  Havbiat  J  J-  This  is  a  reference  by  a 
Presidency  Magistrate,  namely,  the  Municipal  Magistrate  of 
Calcutta,  under  the  first  part  of  section  432  of  the  Code  of 
Criminal  Procedure ;  and  the  question  upon  which  our  opinion  is 
asked  as  stated  in  the  6th  paragraph  of  the  letter  of  reference 
is  '*  whether  the  Administrator  General  of  Bengal  can  be  prose- 
cuted under  the  Calcutta  Municipal  Act  without  the  sanction  of 
the  Government,  for  non-compliance  with  the  requirements  of 
the  Act  in  respect  of  the  large  number  of  houses  vested  in  him  as 
Administrator  General.*'  Though  the  question  is  stated  in  the 
manner  set  out  above,  in  paragraph  (2)  of  the  letter  of  reference 
is  stated  a  fact  which  has  some  bearing  upon  the  question  sub- 
mitted to  us  for  our  opinion ;  and  that  fact  is  this, — that  the 
Administrator  General  has  been  appointed  administrator  to  the 
estate  to  which  the  house  in  question  appertains,  by  an  order  of 
Court  on  the  death  of  the  executors  appointed  by  the  will  of  the 
late  proprietor.  That  being  then  the  question  submitted  for  our 
opinion,  the  point  for  consideration  is  whether  the  sanction  of  the 
Government  is  necessary  for  the  institution  of  the  prosecution  in 
a  case  like  that  contemplated  in  the  reference* 

Now  the  provision  of  law  requiring  the  sanction  of  Govern- 
ment is  that  embodied  in  section  197  of  the  Code  of  Criminal 
Procedure  which  says  that  "when  any  Judge  or  any  public 
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1903       servant  not  removable  from  his  office  without  the  sanction  of  the 
CoEPOBA-    Government  of  India  or  the  Local  Q-ovemment,  is  accused  as 
OF  cYr^DTTA  ^^^^  ^^^S^  ^^  P^^^^^  servant  of  any  offence,  no  Court  shall  take 
ADMIKI8.    ^S^^^^^®  ^^  ^^^^  offence  except  with  the  previous  sanction  of 
TBATOB      the  Government  hayinp:  power  to  order   his  removal,"  &c.   &c. : 
OF  BsiraAL.  ^^^  ^^^  question  then  is  reduced   to   this,   namely,  whether  the 
partly  charged  with  the   offences  under   the   Calcutta   Municipal 
Act,  III  (B.  0.)  of  1899,  is  accused  as  a  public  servant  of  the 
offences  charged.     The   party  holds  the  office  of  A  dministrator 
General  of  Bengal,  and  as  such  he  is  not  removable  from  his 
office  without  the  sanction  of  the  Government  of  India.      That 
is  conceded ;  but  the  contention  of  the  learned  counsel  for   the 
Corporation  of  Calcutta  is  that  the  party  accused  is  not    accused 
in  this  case  as  the  Administrator  General  of  Bengal ;  that  the  fact 
of  his   being  the  Administrator  General  of  Bengal  is  only  an 
Occident  ;  and  that  another  person  might  have  been  appointed  as 
administrator  to  the  estate  of   the   late  Assaxam   Burmano  and 
placed  in  charge  of  the  premises  in  respect   of  which  the  offence 
charged  is  said  to  have  been  committed.     And  in  support  of  this 
contention  we  are  referred    to  the  4th  paragraph  of  the  letter  of 
reference  in  which  it    is  stated  that   in   the  present   case  the 
defendant  is  referred  to  in  the  application  for  summons  both    as 
Administrator  General  of  Bengal  and  as   administrator  to  the 
estate  of  the  late  Assaram  Burmano. 

It  is  further  argued  on  behalf  of  the  Corporation  of  Calcutta 
that  section  197  of  the  Code  of  Criminal  Procedure  is  limited  in  its 
application  to  that  dass  of  offences  which  are  defined  in  chapte^ 
IX  of  the  Indian  Penal  Code,  and  which  can  be  committed  only 
by  a  public  servant  as  such ;  and  in  support  of  this  view  the  case 
of  Nando  Lai  Sasak  v.  N.  N.  MiUer{l)  is  relied  upon,  and  also 
the  case  of  The  Municipal  Commsisofierafor  the  City  of  Madras  v. 
Major  Bell{Z). 

On  the  other  hand,  the  learned  counsel  for  the  opposite  party 
argues  that  we  must  take  the  words  of  section  197  as  they  are, 
and  that  those  words,  taken  as  they  are,  would  cover  a  case  like 
the  present,  where  a  public  servant,  namely,  the  Administrator 

<1)  (1899)  I.  L.  B.  26  Calc.  862.  (2)  (1901)  I.  L.  B.  25  M»d.  15. 
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General  of  Bengal,  who  is  not  removable  from  his  oflBoe  without        1908 

the  sanction  of  the  Government  of  India,  is  accused  of  an  offence,    comoba- 

not  in  his  private  capacity  in  which  he  has  no  concern  with  the       tiok 

,  OP  Calcutta 

premises  in  respect  o£  which  the  offence  charged  is  said  to  have         v. 

been  committed,  but  in  his  official  capacity  as  Administrator 

General  of  Bengal  in  which  capacity  alone  he  has  any  concern  with    Omhbal 

the    said    premises  ;  and  in  support  of  this  contention  In    re 

Oulam  Muhammad  8/tarijuddaulah(l)  is  cited. 

After  considering  the  arguments  on  both  sides,  the  conclusion 
we  come  to  is  this,  that  section  197  of  the  Code  of  Criminal  Proce- 
dure is  not  applicable  to  a  case  like  the  present,  and  that  the 
sanction  of  the  Government  is  not  necessary  for  the  institution  of 
the  prosecution  such  as  the  letter  of  reference  contemplates.  It 
is  true,  the  party  charged  with  the  offence  in  this  case  holds  the 
office  of  Administrator  General  of  Bengal ;  but  it  is  only  an 
accident  that  the  holder  of  that  office  is  in  charge  of  the  premises 
in  question.  The  capacity  in  whicl^heis  charged  is  his  capacity  as 
administrator  to  the  estate  of  the  late  Assaram  Burmano,  a  capacity 
which  might  have  belonged  to  him  even  though  he  had  not  been 
the  Administrator  General  of  Bengal,  for  the  Court  might  in 
certain  events  have  appointed  any  other  person  than  the  Adminis- 
trator General  as  administrator  to  the  estate  of  the  late  Assaram 
Burmano ;  and  the  Administrator  General  of  Bengal  is  in  charge 
of  the  premises  in  question  not  by  virtue  of  his  office  but  by  virtue 
of  his  appointment  by  the  cotirt  as  administrator  to  the  estate  of 
the  late  Assaram  Burmano.  The  requirement  of  section  197, 
that  the  party  charged  should  be  accused  as  a  public  servant  of 
any  offence,  is,  therefore,  in  our  opirion  not  satisfied  in  this  case. 
The  view  we  take  is  in  accordance  with  that  taken  in  the  case  of 
If  undo  Lai  Basak  v.  N.  N.  Mittei{^i). 

It  is  unnecessary  for  us  in  this  case  to  express  any  opinion  as  to 
whether  section  197  of  the  Code  of  Criminal  Procedure  is  absolute- 
ly limited  to  the  offences  defined  in  Chapter  IX  of  the  Indian  Penal 
Code.  All  we  decide  now  is  that  in  a  case  like  the  present,  one  of 
the  requirements  of  the  section,  namely,  the  one  we  have  referred 
to  above,  that  the  party  charged  is  accused  as  a  public  servant 

(1)  (1886)  I.  L.  B.  9  Mad.  489.  (2)  (1899)  I.  L.  B.  26  Calc.  862. 
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1908       of  ihe  oflenoe  with  whioh  he  is  oharged,  has  not  been  satiAfled, 

CoKPOBA-    •^^  **^*  ^^  section,  therefore,  does  not  apply  to  this  case. 

TioK  The  reference  will  be  returned  with  the  expression  of   our 

9.         opinion  embodied  in  the  foregoing  observations. 
ADMnnfl- 

TBATOB 

Obvbbal  D.  S. 

ov  BnroAX. 


ORIGINAL  CIYIL. 


KADAMBINI  DASSI 

1908.  V. 

J^d.  KUMUDINI  DAS8I.* 

Fractiee^Bvidenee  on  oommUntm^Oatks  Aet  {X  qf  1873)  #.  IS^Ihr^i^n  Ter* 
rUory—OivU  Proeedure  Code  (Aei  ZIV  ^  1882)  «#.  B^—B99. 

A  comminion  wai  inoed  by  the  High  Court  to  take  the  eridenoe  of  a  witnea 
in  Ghandernagora  (French  territory)  under  i.  887  of  the  CivU  Procedure  Code  ; 
and  the  proviBioni  of  the  Code,  so  far  as  they  applied,  were  complied  with : — 

Seldt  that  the  commission  was  rightly  issued  and  executed  under  ss.  887  and 
899  of  the  Coda. 

Reld,  also,  that  an  affirmation  (as  required  by  the  commission)  haTing  been 

administered  and  the  evidence  duly  recorded,  the  commission  was  correctly  executed. 

In  July  1902  Eadambini  Dassi,  the  mother  of  Qt>pal  Lai 
Seal,  deceased,  and  one  Nogendro  Nath  Mitter  applied  to  the 
High  Court  for  grant  of  probate  of  a  will  alleged  to  have  been 
executed  by  the  said  Gopal  Lai  Seal,  who  died  at  Ghandemagorey 
on  the  25th  May  1902.  A  caveat  was  entered  against  the  grant 
of  probate  by  Eumudini  Dassi  and  Nayan  ACanjari  Dassi,  the  two 
surviving  widows  of  the  deceased.  Subsequently  Eadambini 
Dasti,  the  mother  of  Gopal  Lai,  died,  and  the  suit  was  proceeded 
with  on  behaU  of  the  sole  surviving  plaintiff,  Nogendra  Nath 
Mitter.  During  the  hearing  of  this  suit  it  was  proposed  by  coun- 
sel for  the  younger  widow,  Nayan  Manjari,  to  read  the  evidence 
taken  on  commission  at  Chandemagore,  of  one  Sadhu  Gharan 
Mukerjee. 

•  Original  suit  Ko.  11  of  1902. 
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Mr.  B.  0.  Muter  {the    Qffg.   Advocate^Oenerat^  Mr.    J.     O.  i903 

JFoodroffe  and  Mr.  J.  If.  JSanerji  with  him)  lor  Nayan  Manjari.  kadImbini 

I  propose  to  read  the  eTidenoe  of  Sadhu  Gharan  Mokerjee  taken  Dassi 

on  oommiseion  at  Ghandemagore.  Kumuoivi 

Mr.  A.  Chaudhuri  (Mr.  Oarth,  Mr.  Ohakravarti^  Mr.  Knight 
and  Mr.  SedtynSi  him)  for  the  plaintiff,  Nogendra  Nath  Mitter.  I 
object  to  that  evidenoe  being  read.  As  the  witness  resided  in 
Frenoh  territory,  the  oath  administered  to  him  was  not  binding 
on  him,  being  the  oath  of  this  Court.  This  Court  should  have 
requested  the  Frenoh  Court  to  exeoute  that  commission.  I  think 
I  protested  at  the  time  of  the  commission.  [Hendbbson  J. 
Not  on  that  ground.]  Indian  Oaths  Act,  ss.  6,  13  ;  and  Hume- 
Williams'  Evidence  on  Commission,  pp.  53,  56  referred  to. 

Mr.  Jacknon  (Mr.  Sinha  and  Mr.  Falhner  with  him)  for  Kumu* 
dini  Dassi.  The  word  ^'  omission  "  in  s.  13  of  the  Oaths  Act  means 
any  omission :  see  The  Queen  v.  Setca  Bhogta{l). 

[Stephen  J.  Do  you  mean  to  say  that  this  Court  cannot 
issue  any  commission  to  be  executed  in  French  territory  P] 

Mr.  Chaudhuri.  Except  requesting  the  Court  there  to  execute 
it,  this  Court  should  give  such  directions  for  administering  the 
oath  to  the  witness  as  might  be  binding  on  bim  :  see  Quten^ 
EmpreB%Y.  8hava{2). 

The  Ofg.  Advocate-Oeneral  {Mr.  Pugh)  in  reply.  If  the  Evidence 
Act  and  the  Oaths  Act  are  not  in  force  in  this  matter,  then  it  is 
governed  only  by  the  CivH  Procedure  Code,  and  s.  387  of  the 
Code  distinctly  applies  to  this  case :  Ameer  Ali  and  Woodroffe's 
Evidence  Act  (1st  edition),  p.  45,  s.  6,  referred  to. 

Mr.  Jackson.    B.  399  of  the  Code  goes  with  s.  887. 

[Henderson  J.  In  Aga  Mohammed  Jafier  Tehrani  v.  Mirna 
Na%irullah{S),  Peacock  C.J.  observed  (where  a  commission  was 
issued  for  the  examination  of  a  witness  in  the  kingdom  of  Ava) 
that  if  the  evidence  were  given  on  oath  or  a£Srmation|  as  required 
by  the  commission,  such  evidence  would  be  admissible.] 

(1)  (1874)  14  B.  L.  R.  294.  (2)  (1891)  I.  L.  R.  16  Bom.  859. 

(8)  (1868)  2  B.  L.  R.  (A.  C.)  78. 
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1908  STBVsav  JJTD  HxvDBmsov  JX    An   objection   has    been 

Kadambiki  ^^^  ^  *te  reading  of  the  evidence  on  commiflsion  of  Sadhu 

Dassi       Oharan  Mukerjee.     It  appears  that  the  commission  was  issued  by 

KuHUDiKi    this  Court  to  take  the  evidence  of  the  witness  in  Chandemagorey 

DA8BI.       which  is   outside  the  jurisdiction  of  this  Court  and  in  French 

territory.    The   commission   was    plainly   rightly  issued  under 

section  387  of  the  Code  of  Civil  Procedure,  and  being  issued  it 

became  necessary  to   execute  it  according   to  the  provisions  of 

section  399  of  that  Code.    The  provisions  of  the  Code  of  Civil 

Procedure,  so  far  as  they  apply,  appear  to  have  been  complied 

with.    The  affirmation  (required  by  the  commission  to  be  made) 

has  been  administered,  and  the  evidence  has  been  duly  recorded. 

Under  the  circumstances  the  commission  seems  to  have  been 

correctly  executed  within  the  provisions  of  the  Civil  Procedure 

Code,  and  we  cannot  see  that  section  13  of  the  Oaths  Act,  which 

has  been  mentioned  before  us,  has  any  application.    Under  these 

circumstances    we  hold  that  the  evidence  taken  on  commiflsion 

may  be  read. 

Attorney  for  the  plaintifi :  If.  C.  Bose. 

Attorneys    for    Eumudini    Dassi:  Kali   Nath     MUter  and 
8afba<jUi%kari» 

Attorneys  for  Nayan  Manjari  Dassi :  8.  D.  JDutt  &  Gupta. 

R.  G.  M. 
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MOHAEI  BIBI 

V. 

SHYAMA  BIBI.* 

CredHor,  right  of  tuit  hy—Dehi  ineurred  hy   Heeeiver-^Sstate,  liamUy  of-^  , 
Receiver,  personal  liahiUiy  qf-^Exe<mtor  or  Tnietee,  nature  qf  liahilUy  ^— 
Banian,  Hen  of^Ikmagee, 

A  creditor  IB  entitled  to  proceed  against  the  representative  o!  an  estate  for 
recovery  of  debt  incarred  by  the  Receiver  daring  the  management  of  the  estate 
by  him :  the  right  to  maintun  sach  suit  agidnst  the  representative  is  founded  on  the 
just  and  equitable  principle  that  as  the  acts  of  a  Receiver,  acting  within  his 
authority, are  the  acts  of  the  Court,  the  estate  cannot  be  permitted  to  enjoy  the 
benefit  of  those  acts  without  being  held  responsible  for  the  obligations  arising  out  of 
them. 

Bwrt,  Boston  k  Sdyward  v.  Bull  (1)  referred  to  and  explained. 

A  Recover  occupies  a  position  towards  an  estate  in  his  hands  different  from 
that  of  an  executor  or  trustee:  the  latter  not  acting  through  or  under  directions  of 
the  Court  do  not  and  cannot  under  ordinaiy  circumstances  create  obligations 
binding  on  the  estate  in  favour  of  creditors. 

On  terminaUon  of  a  banianship  agreement,  a  banian's  lien  is  indivisible  and 
extends  over  every  portion  of  the  goods  come  into  his  possession  as  security  for 
advances  made  by  him,  and  he  has  a  right  to  insist  upon  retaining  the  entire 
quantity  of  goods  in  his  possession  until  the  full  amount  of  his  claim  is  paid,  and 
he  is  not  liable  for  damages  for  refusing  to  deliver  certain  portions  only  of  those 
goods  on  payment  of  their  full  value* 

Original  suit. 

One  Pokhiraiiiy  who  carried  on  a  business  of  merchant  and 
oommission  agent  under  the  name  of  Sewaram  Buldeo  Dass,  died 
on  the  6th  of  April  1901,  leaving  a  large  estate,  which  included 
the  said  business  as  one  of  the  assets.  On  the  26th  of  April 
his  cousin,  Behary  Lall,  applied  to  this  Court  for  grant  to  him 
of  Letters  of  Administration  to  the  estate  of  the  deceased.  A 
caveat  was  entered  by  Shyama  Bibi,  the  present  defendant.  By 
consent  of  both  parties,  Mr.  K.  Chaudhuri,  Barrister-at-Law, 
was  aj^ointed  Eeceiver  of  the  estate  of  the  said  deceased  with 

•  Original  Civil  Suit  No.  882  of  1902. 

(1)  [1896]  I.  Q.  B.  276. 
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1903       power,  inter  alia,  to  carry  on  the  business  of  the  said  firm  of 

MoHJ^BiBi  Sewaram  Buldeo  Dass  for  the  purpose  of  winding  up  the  business- 

^«  By  an  order  made  on  the  5th  of  July  1901,  leave  was  given 

BiBi.         to    the     Receiver    to  employ    a  banian    for  the  purposes    of 

carrying  on  the  business  with  a  view    of    winding   it  up.    The 

*  plaintiff's  firm  was  appointed  as  banian,   and  business    was  done 

between  the  firm  and  the  Eeoeiver  as  manager  of   Sewaram 

Buldeo  Dass.     In  the  course  of  those  dealings  large  advances 

were  made  by    the  plaintiff's  firm    to    the    Receiver  for  the 

benefit  of  the  estate,  and  a  large  quantity  of  goods  came  into  the 

possession  of  the  plaintiff's  firm  as  security  for  those  advances. 

Some  time  in  the  month  of  August  1901  the  application  of 
Behary  Lall  for  Letters  of  Administration  had  been  refused,  and 
shortly  thereafter  the  present  defendant  applied  to  be  appointed 
as  administratrix  to  the  estate  of  Pokhiram,  the  said  deceased. 
On  the  23rd  of  May  1902  Letters  of  Administration  were 
granted  to  the  present  defendant,  who  thereupon  applied 
for  and  obtained  the  discharge  of  the  Receiver.  The  order 
discharging  the  Receiver  was  made  on  the  22nd  of  July  1902. 

It  was  alleged  that  the  banianship  accounts  had  been  made 
up  on  behalf  of  the  plaintiff's  firm  and  compared  with  the 
Receiver's  accounts,  and  that  the  two  tallied  except  as  regards 
a  very  small  sum  of  about  100  rupees.  The  Receiver  having 
been  discharged  and  the  plaintiff's  firm  not  being  able  to  receive 
payment  of  the  sum  due  to  them  instituted  this  suit  against  the 
defendant  as  representing  the  estate  of  the  said  deceased  for 
recovering  the  amount,  asking  that  the  goods  in  their  posses- 
sion might  be  ordered  to  be  sold  and  the  proceeds  applied  towards 
the  debt  due  to  them  ;  and  that  if  the  sale-proceeds  be  not 
sufficient,  the  amoimt  of  the  deficiency  might  be  ordered  to  be 
paid  out  of  the  estate  of  the  said  deceased  in  the  hands  of  the 
defendant. 

In  the  written  statement  it  was  not  suggested  that  the 
dealings  in  respect  of  which  this  action  was  brought  were  in 
any  way  unauthorized  by  the  powers  vested  in  the  Receiver,  or 
that  the  estate  had  not  received  the  full  benefit  of  all  the  moneys 
advanced  by  the  plaintiff's  firm.  It  was  stated  that  subsequent 
to  the  discharge  of  the  Receiver  the  conduct  of  the  plaintiff's 
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firm  had  resulted  in  causing  damage  to  the  defendant,  because  in        1903 
the  year  1902,  whilst  the  goods  over  which    the  plaintiff's  firm  mohakTbibi 
claimed  a  lien  were  in  their  possession,  the    defendant    made         «• 
demands  from    time  to  time  for  delivery  of  certain  portions  of        bim. 
those  goods  on  payment  of  thdr  full  value,    but  the  plaintiff's 
firm  wrongfully  refused  to  make  over  the  goods,  and  the  defendant 
suffered  loss  in  consequence  of  such  refusal  to  deliver. 

At  the  hearing,  a  contention  in  the  nature  of  a  demurrer  was 
raised  by  the  defendant,  urging  that  the  plaintiff's  proper  remedy 
was  against  the  Receiver  alone,  and  that  the  estate  could  not 
be  proceeded  against  for  recovering  the  debt  incurred  in  course 
of  dealings  had  with  the  Receiver. 

Mr,  Jackson  {Mr.  Ohakravarti  and  Mr.  B.  O.  Mitter  with  him) 
for  the  defendant  The  plaintiff's  remedy  is  against  the  Receiver, 
who  is  personally  liable  on  contracts  entered  into  by  him  for  the 
ptirpose  of  carrying  on  the  business.  He  cannot  proceed  against 
the  defendant  as  representing  the  estate:  Burt,  Boulton  & 
Bat/ward  Y.  Bull{l)j  Sargant  v.  Read(2)j  Taylor  \.  Neate{B). 

Mr.  Dunne  (Mr.  A.  Chaudhuri  and  Mr.  Sinha  with  him)  for  the 
plaintiffs.  The  Receiver  no  doubt  incurs  personal  responsibility, 
but  the  cases  eited  nowhere  lay  down  that  a  creditor  has  no 
remedy  against  the  estate.  The  observations  of  Rigby  L.J. 
in  Burtj  Boulton  &  Hapward  v.  Bull{l)  go  to  shew  that 
a  creditor's  right  to  proceed  against  the  Receiver  personally  is 
recognized  as  a  remedy  additional  to  that  which  a  creditor  has 
in  respect  of  the  assets  of  the  estate  :  DowBe  v.  Oort0n{4:),  Brooke 
V.  Brooke{5)f  and  Rayhould  v.  Turner{Q). 

Mr.  Chakravarti  in  reply  cited  the  following  cases :  Shearman 
V.  RobinsonfJ),  Strickland  v.  Si/mons{8)j  Gosling  v.  Oa8kei{9\ 
Eraser  v.  MurdochiX^)^  and  In  re  Shard  (11). 

(1)  [1895]  1  Q.  B.  276.  (6)  [1900]  1  Ch.  199. 

(2)  (1876)  1  Ch.  D.  601.  (7)  (1880)  15  Ch.  D.  548. 

(3)  (1888)  89  Ch.  D.  538.  (8)  (1884)  26  Ch,  D.  245. 

(4)  [1891]  A.  C.  190.  (9)  (1897)  QQ  L.  J.  Q.  B.  8*8- 
(6)  [1S94]  2  Ch.  60O.          (10)  (1881)  6  App.  Cas.  855,  874. 

(11)  (1901)  L  L.  R.  28  Calc.  674, 
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1908  Saxa  J.    This  is  a  suit  by  a  creditor  to  reoorer  a  very  large 

^'^        sum  of  money  from  the  defendant  advanced  to   the   estate   of 

V.         Pokhiram  deceased,  in  course  of  the  dealings  had  between  the 

^  BiM.^     plaintiff's  firm  and  the  Eeceiver  of  that  estate  appointed  by  this 

Court. 

The  facts  under  which  the  claim  arises  are  as  follows  :^  One 
Pokhiram  died  on  the  6th  April  1901,  leaving  a  large  estate, 
which  included  as  one  of  the  assets  of  the  estate  a  business  of 
merchant  and  commission  agent  which  was  carried  on  by  him 
under  the  name  of  Sewaram  Buldeo  Dass.  On  the  26th  April 
1901,  one  Behary  Lall,  a  cousin  of  the  deceased,  applied  to  this 
Court  in  its  Testamentary  and  Intestate  Jurisdiction  for  grant  of 
Letters  of  Administration  to  the  estate  of  the  deceased.  A  caveat 
was  entered  by  the  present  defendant,  and  on  that  day,  that  is,  the 
26th  April  1901,  by  consent  of  both  parties,  Mr.  K.  Chaudhuri^  a 
Barrister  and  Advocate  of  this  Court,  was  appointed  Beceiver  of 
the  estate  and  effects  of  the  said  deceased  with  power,  inter  aUia^ 
to  carry  on  the  business  of  the  said  firm  of  Sewaram  Buldeo  Dass 
for  the  purpose  of  winding  up  the  business.  Subsequently  the 
Eeceiver  found  it  essential,  for  the  purposes  of  carrying  on  the 
business,  with  the  view  of  winding  it  up,  that  he  should  have  the 
services  of  banians,  inasmuch  as  no  funds  were  available  for  the 
purposes  of  obtaining  delivery  of  goods  belonging  to  the  estate  in 
the  hands  of  banks  and  other  creditors.  Negotiations  were  entered 
into  with  the  plaintiff's  firm,  Tejpal  Brahmodutt,  and  the  assent  of 
the  plaintiff's  firm  was  obtained  to  act  as  banians  of  the  business 
of  Sewaram  Buldeo  Dass  on  certain  terms  and  on  obtaining  the 
assent  of  the  plaintiffs,  an  application  was  made  to  this  Court  on 
the  6th  July  1901,  for  leave  to  the  Eeceiver  to  employ  the  plain- 
tiffs firm  as  banian  upon  certain  terms,  and  by  an  order  made  on 
the  same  date  leave  was  given  to  the  Receiver  to  employ  a  banian 
upon  the  terms  proposed  for  the  purposes  of  the  business  which 
the  Eeceiver  was  authorized  to  carry  on.  No  formal  agreement 
was  drawn  up  between  the  plaintiff's  firm  and  the  Eeceiver  as 
regards  the  terms  on  which  the  plaintiffs  were  to  act  as  banians, 
but  a  draft  was  made  of  the  proposed  terms  which  were  assented 
to  by  the  attorney  acting  on  behalf  of  the  present  defendant. 
Biudness  was  done  between  the  plaintiffs  and   the  Receiver  as 
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manager  of  the  business  of  Sewaram  Buldeo  Bass.    In  the  course       1908 

of  those  dealings  large  advances  were  obtained  by  the  Beceiver  mohamBim 

for  the  benefit  of  the  estate  in  his  hands,  and  a  considerable  nuni«     „  ^* 

.7^  Shtama 

ber  of  bales  of  piece-goods  came  into  the  possession  of  the  plain-        Bibi. 

tifiEs  as  security  for  advances  made  by  the  plaintiffs  to  the  Beceiver 

for  the  purposes  of  the  business. 

On  the  23rd  May  1902,  Letters  of  Administration  to  the 
estate  of  Pokhiram  were  issued  to  the  defendant.  It  appears 
that  in  the  previous  month  of  August  the  application  of  Behary 
Lall  had  been  refused,  and  thereupon,  or  shortly  thereafter,  the 
present  defendant  appUed  to  be  appointed  an  administratrix  to  the 
estate  of  Pokhiram,  but  the  order  granting  her  Letters  of  Admin- 
istration to  the  estate  of  Pokhiram  does  not  appear  to  have  been 
made  until  the  23rd  May  1902,  and  shortly  after  she  was  appointed 
administratrix  to  the  estate  of  Pokhiram,  she  applied  for  and 
obtained  the  discharge  of  the  Beceiver.  The  order  discharging 
the  Beceiver  was  made  on  the  22nd  July  1902. 

The  plaintiffs  allege  in  the  plaint  that  the  banianship  accounts 
which  had  been  made  up  on  behalf  of  the  plaintiffs  had  been  com- 
pared with  the  Beceiver's  accounts  and  the  two  tallied,  except  as 
regards  a  small  sum — a  little  more  than  100  rupees, — and  the  plain- 
tiffs not  being  able  to  obtain  payment  of  the  sum  due  to  them 
from  the  estate  of  the  deceased  and  the  Beceiver  having  been  dis- 
charged, now  sue  to  recover  the  amount  from  the  estate  of  the 
deceased,  asking  thatthegood&in  their  possession  may  be  sold  and 
the  proceeds  applied  towards  the  debt  due  to  the  plaintiffs,  and 
that  they  may  recover  the  balance  from  the  estate  of  Pokhiram 
in  the  hands  of  the  defendant.  That  shortly  is  the  nature  of  the 
present  suit  The  defendant  has  filed  a  written  statement  which 
does  not  impugn  in  any  way  the  acts  or  conduct  of  the  Beceiver  or 
suggest  that  the  dealings  in  respect  of  which  the  prescDt  suit  has 
been  filed  are  in  any  sense  imauthorized  by  the  powers  vested  in 
the  Beceiver,  but  the  defendant  in  the  written  statement  confines 
her  defence  to  certain  matters  touching  the  account  which  the 
plaintifb  seek  to  have  taken.  At  the  hearing,  however,  a  conten- 
tion was  raised  which  was  really  in  the  nature  of  a  demurrer  dis- 
puting the  right  of  the  plcdntiffs  to  maintain  the  suit.  It  is  alleged 
that  the  right  of  the  plaintiffs  in  respect  of  the  dealings  which  are 
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1906       the    subject-matter  of  the  suit  is  a  right  whioh  oan  only  be 

UobIbiBibi  onforoed  against  the  Beceiver,  and  the  suit  against  the  defendant 

g  ^*         as  representing  the  estate  of  Pokhiram  is   misoonceived.    It  is 

BiBi.  not  easy  to  apprehend  in  what  way  thisj  contention  can  be 
supported  so  far  as  the  claim  of  the  plaintiffs  is  concerned  as 
regards  the  goods  in  the  possession  of  the  plaintiffs*  firm,  and 
in  respect  of  which  they  claim  to  enforce  their  lien.  They  seds 
to  have  these  goods  sold^  and  seeking  in  this  way  to  deal  with  the  . 
goods  in  question,  it  is  not  easy  to  see  how  or  in  what  way  ihe 
plaintiffs  could  proceed  to  enforce  their  lien  except  in  a  suit 
to  which  the  representative  of  the  estate  is  a  party.  No  doubt 
the  claim  is  more  than  this.  The  plaintiffs  ask  to  recover  the 
balance  of  their  daim  after  obtaining  satisfaction  pro  tanto  from 
the  sale-proceeds  of  the  goods  in  their  hands  out  of  the 
general  estate  in  the  hands  of  the  defendant. 

It  has  been  strongly  urged  that  the  plaintiffs  are  not  entitled 
to  proceed  against  the  estate  to  recover  the  debt  incurred  in  course 
of  dealings  with  the  Beceiver  appointed  by  this  Court,  and  it  is 
said  that  the  plaintiffs'  proper  remedy,  if  any,  is  against  the 
Beceiver  alone.  Now  I  am  not  aware  of  any  case  in  which  the 
question  which  is  now  raised  has  been  dealt  with,  nor  do  I  think  the 
cases  which  have  been  cited  in  the  course  of  the  arguments  support 
the  contention  put  forward  on  the  part  of  the  defendant.  No 
doubt  the  cases  cited  show  that  where  the  Beceiver  has  been 
authorized  to  carry  on  a  business  that  it  is  a  necessary  result 
of  his  appointment  that  he  should  render  himself  personally 
responsible  for  debts  incurred  in  course  of  his  dealings,  but 
nowhere  is  it  suggested  that  this  is  the  only  remedy  which  a 
creditor  has  in  realizing  his  debt,  and  indeed,  I  think  there  is  very 
much  in  the  case  of  Burtj  Boulton  ^  Hayward  v.  BuU(l)y 
which  is  a  case  strongly  relied  on  by  the  defendant,  which  goes 
to  show  that  this  remedy  against  the  personal  responsibility  of 
the  Beceiver  is  really  recognized  as  a  remedy  additional  to  that 
which  the  creditor  has  in  respect  of  the  assets  of  the  estate  with 
whioh  he  has  been  dealing  through  the  Beceiver.  I  need  only 
refer  to  the  observations  made  by  Bigby,  Xu  J.,  in  the  course 
of  his  judgment.    After  dealing  with  the  undoubted  personal 

0)  [1895]  IQ.  B.  276. 
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responsibility  inourred  by  the  Eeoeiver  in  respect  of  his  dealings        1908 
with  the  creditors  of  the  estate,  Rigby,  L.  J.,  says :  -* "  The  Court  „  ^^^j 
could  never  have  intended  by  its  action  to  bring  about  such  a         v. 
state  of  things  as  that  a  business  might  be  carried  on  perhaps  for       b^bi. 
years,  and  then,  owing  to  failure  of  the  assets,  aU  the  creditors 
should  go  without  payment."    I  think  it  is  not  too  much  to  say 
that  none  of  the  learned  Judges  who  decided  the  cases  which 
have  been  cited  ever  supposed  that  the  opinion  they  expressed  as 
regards  the  personal  responsibility  of  the  Beceiver  had  the  effect 
or  could  be  so  regarded  of  cutting  down  or  restricting  in  any 
way  the  creditor's  right  of  recovering  his  debt  directly  from 
the    estate  so  long  as  there  remained  any  assets  of  that  estate 
available  for  that  purpose. 

Now,  as  shortly  as  possible,  I  will  state  what  I  think  is  the 
principle  underlying  the  right  of  a  creditor  to  recover  his  debt 
from  an  estate  with  which  he  has  had  dealings  through  a  Eeceiver. 
It  appears  to  me  that  a  creditor's  dealings  with  executors  or 
trustees  carrying  on  a  business  for  the  benefit  of  an  estate  in  their 
hands,  but  which  estate  is  not  under  the  direct  control  or  manage- 
men  of  the  Gourt>  are  not  quite  in  the  same  position  in  relation 
to  that  estate  as  the  dealings  of  creditors  with  a  Beceiver  acting 
under  direct  orders  of  the  Court.  In  the  latter  case  creditors 
deal  with  the  Court  through  its  Beceiver,  and  the  Court  imposes 
obligations  on  the  estate  through  the  Beceiver  for  protection  of 
creditors  dealing  with  the  Beceiver.  It  doubtless  is  the  law, 
as  appears  from  the  case  already  cited,  that  in  carrying  on  a 
business  under  directions  of  the  Court  a  Beceiver  must  necessarily 
incur  personal  obligations,  but  in  incurring  these  personal  obUga- 
tions  it  seems  to  me  that  he  necessarily  and  under  the  authority 
of  the  Court  imposes  obligations  on  the  estate  for  the  benefit  of 
those  creditors  with  whom  he  has  dealt,  and  which  obligations 
the  Court  ought  and  does  give  effect  to  and  it  is  in  this 
respect  that  .a  Beceiver  occupies  a  position  towards  an  estate 
in  his  hands  different  from  that  of  an  executor  or  trustee. 
The  latter  not  acting  through  or  under  directions  of  the 
Court  do  not  and  cannot  under  ordinary  circumstances  create 
obligationB  binding  on  the  estate  in  favour  of  creditors  and  it 
appears  to  me  that  the  power  of  a  Beceiver  to  bind  an  estate  in  hia 
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1908       hands  in  favour  of  oreditorg  dealing  with  him  so  long  as  he  acts 

MohabTbibi  ^tibin  his   authority,  is  as  necessary  a  oonsequence  of  the  Court's 

*•  managing  or  carrying  on  a  business  through  a  Beoeiver  as  the  per- 

^iBi.       Bonal  responsibility  of  the  Receiver  in  acting  under  that  authority. 

Numerous  instances  may  be  cited  where  the  Court  enforces 
obligations  created  by  a  Receiver  in  favour  of  creditors  as  against 
the  estate  in  respect  of  which  those  obligations  have  been 
incurred.  For  example,  leases  and  mortgages  executed  by  a 
Receiver  have  frequently  been  enforced  by  this  Court  as  against 
parties  beneficially  interested  in  the  estate.  Debts  also,  due  to 
creditors  for  goods  supplied  to  a  Receiver  have  been  ordered  to 
be  paid  summarily  on  motion  where  there  is  a  f  imd  in  Court 
belonging  to  the  estate,  and  instances  of  this  class  may  be  cited 
as  shewing  that  the  attitude  of  the  Court  towards  creditors  who 
have  dealt  bond  fide  with  a  Receiver  of  an  estate  is  rather 
to  assist  such  creditors  to  recover  their  amounts  due  from  the 
estate  than  to  throw  obstacles  in  their  way. 

In  the  event  of  a  Receiver  being  sued  for  acts  done  by  him  as 
such  he  would  doubtless  be  entitlod  to  rely  on  his  right  to 
indemnity  as  against  the  estate ;  and  in  order  to  try  this  question 
of  indemnity  it  would  be  necessary  to  secure  the  presence  of  the 
beneficiaries  or  others  as  parties  to  the  suit  who  are  interested  in 
questioning  the  authority  of  the  Receiver.  But  I  do  not  think 
that  it  is  necessary  to  resort  to  thQ  doctrine  of  the  creditors*  right 
to  the  benefit  of  the  Receiver's  indemnity  as  a  foundation  for  the 
right  to  sue  the  estate  for  a  debt  incurred  by  the  Receiver. 
A  right  to  maiutain  such  a  suit  is,  in  my  opinion,  founded  on  the 
just  and  equitable  principle  that  as  the  acts  of  a  Receiver  so 
long  as  they  fall  within  his  authority  are  the  acts  of  the  Court, 
the  estate  cannot  be  permitted  to  enjoy  the  benefit  of  those  acts 
without  being  held  responsible  for  the  obligations  arising  out  of 
them.  If  this  be  the  principle  which  is  applicable  to  the  facts  of 
the  present  case  there  can  be  no  question  that  the  plaintiffs  are 
entirely  justified  in  the  course  they  bave  adopted  in  seeking  to 
recover  their  claim  against  the  estate  in  the  hands  of  the  present 
defendant. 

I  arrive  at  this  conclusion  dealing  with  the  argument  as  of 
the  nature  of  a  demurrer  and  assuming  that  the  facts  in  the  plaint 
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are  true ;  the  written  statement  of  the  defendant  admits  all  the  1908 
material  facts  to  which  I  have  referred,  and  the  defence  is  ^  ' — '« 
based  not  upon  an  allegation  that  the  acts  of  the  Receiver  are  in  <^- 
any  sense  improper  or  unauthorized  or  that  the  estate  has  not  had  ^Bibi^^ 
the  full  benefit  of  all  the  monies  advanced  by  the  plaintiffs,  but 
it  is  said  that  subsequent  to  the  discharge  of  the  Receiver  the 
conduct  of  the  plaintiffs  has  resulted  in  causing  damage  to  the 
defendant.  It  is  said  that  in  the  year  1902  whilst  the  goods 
over  which  the  plaintiffs  claim  a  lien  were  still  in  the  plaintiff's 
possession,  that  the  defendant  made  demands  from  time  to  time 
for  delivery  of  certain  portions  of  those  goods  on  payment  of 
their  full  value  and  that  the  plaintiffs  wrongfully  declined  to 
make  over  to  the  defendant  the  goods  in  respect  of  which  the 
fuU  value  was  offered  to  the  plaintiffs,  the  result  being  there  was 
loss  to  the  defendant  of  the  prices  which  they  would  have  obtain- 
ed for  those  goods.  It  is  contended  that  the  plaintiffs  had  no 
right  to  refuse  to  deliver  the  goods  in  respect  of  which  demands 
were  made  in  as  much  as  by  obtaining  the  full  value  of  the  goods 
the  delivery  could  not  have  been  prejudicial  to  the  plaintife  for 
they  would  have  had  the  value  of  the  goods  represented  in  money 
in  place  of  the  goods  themselves.  This  argument,  it  seems  to 
me,  does  not  affect  the  right  of  the  plaintiffs  to  hold,  if  they  were 
80  advised,  after  cessation  of  the  banianship,  the  entire  amount 
of  the  goods  in  their  hands  at  the  time  the  plaintiff's  firm 
oeased  to  act  as  banian  for  the  defendant's  business,  as  security 
for  the  total  amount  of  their  claim  representing  the  advances 
made  on  the  goods,  interest  on  the  advances  and  commission. 

Whether  the  plaintiffs  were  well  advised  or  ill  advised  in 
insisting  upon  what  I  think  was  their  right,  is  not  a  question 
which  affects  the  present  suit.  All  that  is  necessary  to  be  said 
is  that  6U9  the  plaintiff's  lien  was  indivisible  and  extended  over 
every  portion  of  the  goods  for  the  entire  debt,  they  had  a  right 
to  insist  upon  retaining  the  entire  quantity  of  the  goods  in  their 
possession  until  the  entire  amount  of  their  daim  was  paid. 
That  being  so,  it  seems  the  case  for  damages  made  by  the  defend- 
ant  fails.  That  is  in  substance,  the  only  defence  to  the  suit 
raised  by  the  written  statement.  It  appears  to  me  that  the 
plaintiffs  are  entitled  to  have  an  account  taken  of  what  is  due 
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1903       to  them  on  the   banianship  dealmgs  in  respect  of    the  firm    of 

MohabTbibi  Sewaram  Buldeo  Dass ;  and  in  taking  that  aooonnt  the  def end- 

Vn         ant  is  entitled  to  raise  the  qaestion  whioh   she  has  raised  in 

^J^^     the    6th    paragraph  of  her    Written  Statement  in  respect  of 

Bs.  19,179-9-3    alleged  to  be  due  in  respect  of  certain  chitties 

which  the  defendant  says  the  plaintifEs  ought  to  have  realized. 

An  order  has  already  been  made  in  course  of  the  suit  giving  the 

plaintiffs  the  right  to  sell  the  goods  in  their  possession  and  hold 

the  proceeds  pending  the  determination  of  the  suit.    The  present 

decree  does  not  afiEect  in  any  way  that  order  -which  I  think  must 

remain  in  full  force  and  effect. 

The  costs  of  suit  reserved  until  the  taking  of  the  accounts. 

Judgment  for  plaintiff , 

Attorneys  for  the  plaintiff *s  firm :    Manuel  &  Agarwalla. 
Attorney  for  the  defendant :    8.  C,  Mitter. 

s  c.  B. 
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BANARASI  PERSHAD 

V, 

MAKE  AN  EOT*  •^•"•i^- 

Ment,  suit  for — Money  admitted  to  he  due  to  landlord — Burden  of  proof-— Flea  of 

*  confesHon  and    avoidance  * — Bate    of  rent-^Bengal   Tenancy  Act  { VIII 
of  1886),  9. 160. 

Section  150  of  the  Bengal  Tenancy  Act  is  limited  in  its  operation  to  those 
cases  in  which  the  plea  of  the  tenant  is  one  in  respect  of  which  the  bnrden  of 
proof  lies  npon  him ;  in  other  words,  where  it  is  a  plea  of  confession  and  aToidance. 
The  section  does  not,  therefore,  apply  to  a  case  where  the  rate  of  rent  is  in  dispute. 

Second  Appeal  by  the  plaintiff,  Banarasi  Pershad. 

The  plaintiff  brought  two  suits  for  rent  against  the  defendant 
for  the  years  1303  to  1306  F.S.  with  cesses  and  damages.  In 
one  of  the  suits,  namely  No.  482  of  1899>  the  rent  was  daimed  for 
11  bighas  8  oottahs  of  jole  land  at  the  annual  rent  of  Bs.  26-8 
2|  dams.  The  defendant  in  his  eTidenoe  admitted  that  rent  was 
due  for  the  period  in  suit,  but  that  it  was  for  9  bighas  oijote  land 
at  the  annual  rent  of  Es.  9.  There  wad  a  similar  dispute  as  to 
the  rate  of  rent  in  the  other  suit. 

The  Munsif  found  that  the  plaintiff  had  failed  to  establish 
his  case  as  to  the  rates  of  rent^  and  decreed  the  suits  at  the  rates 
admitted  by  the  defendant  with  cesses  and  damages.  An 
application  dated  the  13th  March  1900  filed  by  the  plaintiff  for 
the  adjournment  of  the  hearing  of  suit  No.  482  of  1899  and  for 
issue  of  warrants  against  his  witnesses  who  had  not  appeared, 
was  rejected  by  the  Munsif. 

The  plaintiff  appealed  and  contended  before  the  Subordinate 
Judge  (i)  that  the  Munsif  was  wrong  in  rejecting  the  application 
filed  by  the  plaintiff  for  issue  of  warrants  against  witnesses, 
(••)  that  having  regard  to  the  provisions  of  section  150  of  the 

*  Appeals  from  Appellate  Decrees  Nos.  1860  and  2854  of  1900  against  the 
decree  of  Kali  Kumar  Bo^,»Suhordinato  Judge  of  Bhagalpore,  dated  Aug.  28,  1900, 
confirming  the  decree  of  Saroda  Prosad  Chatteijee>  Munsif  of  Bhagalpore,  dated 
March  29,  1900. 
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Bengal  Tenancy  Act,  the  defence  of  the  defendant  as  to  the  rates 
of  rent  should  have  been  rejected  by  the  Munsif  as  the  admitted 
rent  was  not  deposited^  and  so  forth.  With  referenoe  to  the  first 
oontention,  the  Subordinate  Judge  held  that  in  the  droumstanoes 
of  the  case  the  application  was  rightly  rejected  by  the  Munsif. 
With  regard  to  the  provisions  of  section  150  of  the  Bengal 
Tenancy  Act,  the  Subordinate  Judge  overruled  the  objection  on 
the  ground  that  as  it  was  not  taken  before  the  Munsif  by  the 
plaintiff,  he  must  have  waived  his  right,  and  could  not  take  it  in 
appeal.    The  appeals  were  accordingly  dismissed. 

Dr.  Ashutoah  Mukerjte  (Babu  Lalmohan  OanguU  and  Babu 
Narendra  Chandra  Base  with  him),  for  the  appellant,  contended 
that  as  the  plaintiff  admitted  that  money  was  due,  unless  he  paid 
it  into  Court,  the  Court  could  not  take  cognisance  of  the  plea, 
having  regard  to  section  150  of  the  Bengal  Tenancy  Act. 

[Banerjeb  J.  That  section  seems  to  be  restricted  to  cases 
where  the  admission  and  the  plea  are  of  such  character  that  if 
no  evidence  were  given  on  either  side,  the  plaintiff  would  be 
entitled  to  a  decree  for  the  whole  amount.] 

Then  it  would  be  necessary  to  read  into  the  section  words 
which  are  not  to  be  found  there.  The  Lower  Appellate  Court  has 
also  erred  in  law  in  holding  that  the  plaintiff's  application  dated 
the  13th  March  1900  was  rightly  rejected  by  the  Munsif. 

Babu  Shib  Chandra  Palit,  for  the  respondent,  submitted  that 
the  section  was  only  directory,  and  not  imperative.  The  language 
of  section  151  showed  that  this  contention  was  correct.  Further, 
section  150  only  oontemplated  cases  in  which  the  burden  of  proof 
was  on  the  tenant,  that  is  to  say,  cases  in  which  the  defendant 
confessed  the  daim,  but  wanted  to  avoid  the  liability  to  pay. 


J.  The  questions  raised  in  these  two  appeals 
are  two,  namely, /r«^,  whether  the  Lower  Appellate  Court  is  right 
in  law  in  holding  that  the  First  Court  had  good  grounds  for  refus- 
ing the  application  of  the  plaintiff,  dated  the  13th  of  March  1900, 
for  further  process  on  his  witnesses ;  and,  second^  whether  the  Court 
of  Appeal  below  is  right  in  holding  that  the  first  Court  was  justified 
in  deciding  the  case  without  regard  to  the  provisions  of  section  160 
of  the  Bengal  Tenancy  Act. 
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Upon  the  first  questioii  the  Lower  Appellate  Court  says  :  **  It 
is  dear  from  the  record  that  the  plaintiff  took  four  adjonmments 
before  to  prodaoe  his  witnesses  who  are  his  tenants  in  these  cases* 
Without  taking  any  steps  on  previous  two  or  three  occasions  to 
have  his  witnesses  produced,  he  made  an  application  for  issue 
of  warrants  against  his  tenant  witnesses  on  the  13th  March 
1900,  but  that  application  was  rightly  rejected  by  the  Lower 
Court."  • 

I  do  not  think  that  the  Courts  below  were  wrong  in  their 
view  that  the  application  for  farther  process  on  his  witnesses  that 
was  made  by  the  plaintiff  was  rightly  rejected.  If  the  plaintiff 
had  not  used  due  diligence  in  the  matter,  and  if  he  had  not  asked 
for  the  issue  of  further  process  at  the  earliest  date,  it  cannot  be  said 
that  the  first  Court  did  not  exercise  its  judicial  discretion  properly 
in  refusing  the  application  for  further  process  on  the  13th  March 
1900.  At  any  rate,  I  cannot,  in  second  appeal,  say  that  the  Lower 
Appellate  Court,  in  holding  that  the  first  Court  was  right  in  the 
course  it  took,  committed  any  error  of  law  for  which  we  can 
interfere  with  its  judgment. 

On  the  second  question,  it  is  argued  that  the  language  of 
section  160  of  the  Bengal  Tenancy  Act  is  imperative  and  makes 
it  obligatory  on  the  Court  to  refuse  to  take  cognisance  of  the 
defendant's  plea,  when  the  defendant  admits  that  some  money 
was  due,  and  the  plea  is  that  the  amount  claimed  is  in  excess 
of  the  amount  due ;  and  as  the  defendant  in  the  present  case 
admitted  that  some  money  was  due,  that  is  to  say,  that  rent  at 
the  rate  ^f  nine  rupees  a  year  was  due  from  1303  to  the  date 
of  the  institution  of  the  suit,  the  Court  below  was  wrong  in  taking 
cognisance  of  the  defendant's  plea,  that  the  rate  at  which  rent  was 
claimed  was  in  excess  of  the  rate  at  which  rent  was  payable. 

No  doubt  the  defendant  admitted  in  this  case  that  rent  at  the 
rate  of  nine  rupees  annually  was  due  from  1303  up  to  the  date 
of  suit,  and  the  Court  without  recording  any  special  reason  in 
writing  took  cognisance  of  the  plea  that  the  rate  at  which  rent 
was  claimed  was  in  excess  of  the  rate  at  which  it  was  payable.  It 
not  only  permitted  the  defendant  to  cross-examine  the  witnesses 
called  by  the  plaintiff  in  support  of  his  claim,  but  allowed  the 
defendant  to  give  evidence  to  rebut  that  claim. 
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But  tlie  question  still  remains  whether  the  First  Court  acted  in 
contravention  of  section  150  of  the  Bengal  Tenancy  Act.  The 
Lower  Appellate  Court  gets  over  the  objection  on  the  ground  that 
as  the  plaintifE  did  not  ask  the  Court  to  enforce  the  provisions  of 
that  section,  the  plainti£E  must  be  taken  to  have  waived  his  right 
to  have  the  benefit  of  the  section.  I  am  not  prepared  to  accept  this 
view  as  correct.  The  section  does  not  say  that  the  plaintijS  must 
ask  the  Court  to  enforce  the  section  before  the  Court  can  be 
required  to  enforce  the  j)rovisions  of  the  section.  Of  course  the 
omission  of  the  plaintiff  to  call  the  attention  of  the  Court  to  the 
section  had  this  effect,  namely,  thai  it  prevented  the  Court  from 
recording  special  reasons  in  writing  upon  which  it  could  take 
cognisance  of  the  plea,  notwiUistanding  that  the  amount  admitted 
to  be  due  was  not  deposited.  It  may  also  be  said,  now  that  the 
plea  has  been  taken  cognisance  of  and  evidence  has  been  gone  intOf 
that  it  would  be  too  late  to  ask  the  Court  to  decide  the  case 
without  taking  cognisance  of  the  plea,  if  it  does  not  find  any 
reasons  for  dispensing  with  the  provisions  of  the  section 


against  the  taking  of  the  plea.    Be   that  as  it  may,  I  do  not 
propose  to  base  my  judgment  on  any  such  narrow  ground. 

I  am  of  opinion  that,  having  regard  to  the  nature  of 
the  objection  raised  in  this  case  by  the  defendant,  it  must 
be  held  that  it  is  one  which  is  not  covered  by  section  160  of 
the  Bengal  Tenancy  Act.  In  my  opinion,  section  150  of  the 
Bengal  Tenancy  Act  is  limited  in  its  operation  to  those 
cases  where  the  plea  of  the  tenant  is  of  a  nature  such  that 
the  burden  of  proving  it  rests  upon  the  tenant,  and  in  the 
absence  of  evidence  on  his  side,  the  plaintiff  would  be  entitled 
to  a  decree  for  the  full  amount ;  as  for  instance  where  the  plea 
is  in  the  nature  of  a  plea  of  payment  or  a  plea  of  exemption  from 
liability  to  pay  rent  by  reason  of  diluvion  or  by  reason  of  partial 
eviction  or  for  any  other  similar  reason.  Where,  however,  the 
plea  is  of  a  nature  such  that  the  real  question  involved  in  it  must 
remain  to  be  determined  by  the  Court  notwithstanding  that  the 
defendant's  plea  is  disr^^ded,  I  am  of  opinion  that  the 
section  was  not  intended  to  apply  to  such  a  case.  No  doubt  the 
language  of  the  section  is  not  very  happy;  but  the  view  I  take 
seems  to  me  to  be  the  only  reasonable  view  of  its  meaning  and 
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intention,  and  the  only  view  upon  which  it  can  work  without       1903 
leading  to  any  anomaly.    For  where,  as  in  the  present  case,  the    B^^J^gj 
plea  is  that  the  amount  claimed  is  in  excess  of  the  amount  due  by    pbbhsad 
reason  of  the  rent  claimed  to  be  annually  payable  being  in  excess    Maehan 
of  the  amount  that  is  really  so  payable,  whether  the  defendant       ^^^' 
takes  any  plea  objecting  to  the  annual  rate  of  rent  or  not,   the   Bakbbjbb 
burden  must  lie  upon  the  plaintiff  to  prove  that  rent  is  payable 
at  the  rate  claimed. 

This  the  learned  vaUl  for  the  appellant  does  not  dispute, 
and  indeed  it  cannot  well  be  disputed.  The  mere  fact  of  the 
defendant  being  honest  enough  to  admit  some  rent  to  be  due, 
cannot  exonerate  the  plaintiff  from  the  obligation  that  attaches  to 
the  plaintiff  in  a  rent  suit  to  prove  that  rent  is  payable  at  the 
rate  claimed.  Even  if  the  case  had  been  tried  ex-part e^  the 
plaintiff  would  have  been  bound  to  prove  that.  If  that  is  so,  what 
would  be  the  effect  of  the  Court's  refusing  to.  take  cognisance  of 
the  defendant's  plea  that  the  rate  claimed  is  not  the  correct  rate^ 
when,  notwithstanding  the  absence  of  any  such  plea,  the  Court  is 
still  bound  to  go  into  the  question  involved  in  the  pleaP  Could 
it  then  be  said  that  the  Court  refuses  to  take  cognisance  of 
the  plea,  when  it  must  call  upon  the  plaintiff  to  prove  the  rate 
claimed,  and  it  must  determine  what  the  rate  is  at  which  the  rent 
is  annually  payable  P  Though  it  may  nominally  refuse  to  take 
cognisance  of  the  plea,  yet  it  really  does  enter  into  a  trial  and 
determination  of  the  question  involved  in  the  plea.  Unless  then 
the  section  is  construed  in  the  limited  sense  in  which  I  understand 
it,  namely,  that  it  is  intended  to  apply  only  to  those  cases  where 
the  plea  of  the  tenant  is  one  in  respect  of  which  the  burden  of 
proof  lies  upon  him,  there  is  no  refusal  to  take  cognisance  of  the 
plea;  and  to  give  effect  to  the  contention  urged  on  behalf  of  the 
appellant  that  the  section  applied  even  to  cases  Uke  the  present, 
would  lead  to  this  anomalous  result,  that  although  the  Court  has  to 
determine  the  question  involved  in  the  plea,  it  is  nevertheless 
to  refuse  to  take  cognisance  of  the  plea.  Shortly  stated,  the 
section  is  intended  to  cover  that  dass  of  cases  where  the  plea 
is,  in  technical  language,  a  plea  of  confession  and  avoidance. 
The  grounds  of  avoidance  not  being  made  out,  the  plea  of  confes- 
sion will  be  operative,  and  the  plaintiff  will  be  entitled  to  a  decree 
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without  having  to  prove  anything  more.  That  is  the  view  I 
take  of  the  proper  construction  of  the  section,  and  in  that  view 
the  Courts  below  were  quite  right  in  going  into  the  question 
of  the  rate  of  rent  without  regard  to  the  provisions  of  section  150 
of  the  Bengal  Tenancy  Act. 

The  grounds  urged  before  us  both  fail,  and  these  two  appeals 
must  be  dismissed  with  costs. 

Paboztsb  J«    I    agree.    I    wish    to    add    a    few    words 
why  1  come  to  the  same  conclusion  regarding  section  150  of  the 
Bengal  Tenancy  Act.    The  section  treats  the  defence  as  consisting 
of  two  parts, — an  admission  and  a  plea.    The  admission  is  that 
money  is  due ;  the  plea  is  that  the  amount  claimed  is  in  excess  of 
the  amoimt  due.    The  admission  according  to  the  words  of  the 
section  is  in  general  terms,  simply — money  is  due.    The  plea  is  the 
part  that  modifies  the  admission;  it  is  the  plea  that,  read  with  the 
concluding  words  of  the  section,  introduces  precision  and  specifies 
the  exact  amount  admitted  to  be  due.    If  the  defendant  does  not 
pay  in  that  amount  and  the  plea  is  struck  out  in  consequence,  there 
remains  the  admission  in  general  terms  that  money  is  due,  and  the 
result  thereupon  would  be  that  the  plarntifE  would  be  entitled  to  a 
decree  for  his  claim.    That  seems  to  me  to  be  the  effect  of  the 
words  as  they  stand  in  the  section,  if  taken  apart  from  the  inten- 
tion of  the  Legislature.     But  I  do  not  think  that  the  Legislature 
can  have  intended  to  place  an  honest  defendant  in  a  worse  position 
than  a  dishonest  one ;  for  if  the  defendant  denies  the  whole  of  the 
plaintiff's  case,  the  plaintiff  is  put  to  proof  of  it,  and  the  defend- 
ant secures  time  before  he  is  obliged  to  pay  up  any  part  of  the 
claim ;    whereas  according  to  the  above  construction  an  honest 
defendant  who  admits  part  of  the  plaintifiTs  claim  would  have  the 
whole  of  the  claim  decreed  against  him  unless  he  pays  in  the 
admitted  sum  at  once. 

It  appears  to  me,  therefore,  that  the  construction  must  be 
modified,  and  it  must  be  modified  in  the  sense  in  which  it  has  been 
taken  by  my  learned  colleague. 

Appeals  dhmisied. 

M«    N.    R. 
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JAIBALLAV  NARAIN  SINGH/ 

Mort^age^Tratufer  ofTropertif  Act  {IV  of  1882)  $$.  96,  97— Civil  Procedure 
Code  {Act  ZIV  of  1882)  #.  295,  prov.  {eySale-proeeede,  eurplus  of^Prior  mort- 
gage— Contract  Act  {IX  of  1872)  #.  44  ^  Ooniribution  ae  between  co-mortgagors 
— Inter eet  to  date  qf  realisation^  rate  of. 

If  a  mortgagee  receives  any  money  out  of  the  snrpluB  sale-proceeds  of  a  share 
in  the  property  mortgaged  to  him,  sold  in  execution  of  a  decree  on  a  prior 
mortgage  from  some  of  the  mortgagors  to  whom  the  share  belonged  and  against 
whom  the  decree  was  obtained,  he  is  bonud  to  apply  the  money  to  the  satisfaction 
of  his  mortgage  debt  only  in  case  he  receives  it  by  virtue  of  his  security  and  not 
otherwise,  although  the  payment  might  be  made  to  him  by  the  said  mortgagors 
in  satisfaction  of  other  debts  due  to  him  from  them. 

Johnson  v.  Sonrne  (1)  followed. 

The  Court  is  quite  competent  to  allow  in  a  mortgage  decree  interest  at  the 
stipulated  rate  up  to  the  actual  date  of  realisation. 

Eameswar  Koer  v.  Mahomed  Mehdi  Soeeein  Khaniji)  and  Maharaja  qf 
Bhartpnr  v.  Rani  Kanno  Dei{i)  followed. 

Sfcond  Appeal  by  the  plaintiflf,  Qanga  Ram  Marwari. 

The  plaintiff  brought  a  suit  for  Re.  4,851  on  a  mortgage  bond 
dated  the  Slgt  October  1892.  The  suit  was  instituted  on  the  3rd 
February  1897,  and  it  was  alleged  in  the  plaint  that  the  defen- 
dants first  party  liad  executed  the  mortgage  bond,  on  receipt  of  a 
loan  of  Rs.  1,865,  in  favour  of  the  plaintiff,  the  property  mortgaged 
being  a  6|-anna  share  out  of  a  7-anna  pudi  in  mehal  Arsand, 
bearing  tauzi  No.  4197,  or  that  treating  the  ptUti  as  sixteen 
annas,  the  share  mortgaged  was  15  annas,  8  gandas,  2  cowries, 
1  krant.  It  was  further  alleged  that  the  whole  puHi  had  been 
leased  out  to  one  Lalit  Narain  Khaihari  at  the  annual  rent  of 

•  Appeal  from  Appellate  Decree  No.  1329  of  1899,  against  the  decree  C.  M.  W. 
Brett,  District  Judge  of  Bhagnlpore,  dated  March  8,  1899,  modifying  the  decree 
of  Kafar  Chandra  Bhatta,  Subordinate  Jndge  of  that  district,  dated  April  27,  1898 

(1)  (1848)  2  T.  &  C.  Ch.  268. 

(2)  (1898)  I.  L.  R.  26  Calc.  89;  L.  B.  26  I.  A.  179. 
(8)  (1900)  I.  L.  R.  28  All.  181;  L.  R.  28  I.  A.  85. 
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1903       Rs.  500,  and  that  although  the  lease  provided  that  a  portion  of 
GanoTraic  ^^^  ^^^^  ^^  ^^  ^®  P^^  ^^  ^^®  plaintiff  in  satisfaction  of  a  part 
Mabwabi    of  the  interest  due  on  the  mortgage,  the  plaintiff  could  cot  realise 
JiiBALiAv    anything,   the  lessee  having  complained   that   he  had  been  dis- 
SiwoHr     possessed  from  a  portion  of  the  land  by  some   of   the   defendants. 
The  other  defendants  were  described  as  interested  in  the  mort- 
gaged property,   and  the    plaintiff  prayed   for    future  interest 
according  to  the  terms  of  the  bond  up  to  the   date  of  realisation 
and  for  other  reliefs. 

The  defendants  put  in  different  sets  of  written  statements. 
Amongst  other  points,  it  was  contended  (t)  that  a  fourth  share 
in  the  putti  had  been  mortgaged  by  the  defendant  Nand  Eashore 
Singh  and  others  in  1882  to  one  Zalim  Chowdhry  and  another, 
upon  which  a  suit  had  been  brought  on  the  21st  March  1892  and 
a  mortgage  decree  obtained  on  the  Slst  May  1893;  that  in 
execution  of  that  decree  the  said  share  was  sold  for  Rs.  4,805  on 
the  3rd  May  1897 ;  that  the  plaintiff  through  his  muJchtear  with- 
drew the  surplus  sale-proceeds,  amounting  to  Rs.  2,897-7,  from 
the  Court  on  behalf  of  the  said  judgment-debtors  and  appropriated 
the  amount  himself ;  and  that  in  the  circumstances  he  was  bound 
to  credit  the  sum  towards  satisfaction  of  the  mortgage  debt :  and 
(ii)  that  the  prescribed  portion  of  the  rent  due  from  the  lessee  as 
aforesaid  should  be  credited  in  part  payment  of  the  mortgage 
debt  under  the  terms  of  the  lease. 

The  learned  Subordinate  Judge  gave  the  plaintiff  a  modified 
decree.  With  reference  to  the  rent  payable  by  the  lessee  of  the 
property  to  the  plaintiff,  he  held  that  under  the  terms  of  the  lease 
the  plaintiff  must  give  credit  for  Es.  222,  the  sum  which  the  lessee 
wag  bound  to  pay  to  him  for  each  of  the  five  years  at  the  end  of 
each  year.  With  reference  to  the  plea  as  to  the  surplus  sale- 
proceeds,  be  found  that  the  sum  was  withdrawn  by  the  defendants, 
Nand  Elishore  Singh  and  others,  through  the  plaintiff's  mukhtear^ 
and  it  was  wholly  or  in  part  made  over  to  the  plaintiff,  who 
professed  to  receive  it  in  satisfaction  of  another  subsequent 
debt  due  to  him  from  them,  and  he  held  that  under  the  provisions 
of  s.  97  of  the  Transfer  of  Property  Act,  the  plaintiff  was 
bound,  as  second  mortgagee  of  the  property  sold,  to  take  out  the 
surplus  sale-proceeds  in  satisfaction  of   his  debt.     He   accordingly 
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held  that  a  set-o£E  should  be  allowed  to  the  claim  for  Bs.  2,395-7.        1903 
The  decree  allowed  interest  at  the  stipulated  rate,  Le.^  Rs.  2  per  ganoT'raic 
cent,  per  mensem,  on  the  principal  sum  from  the  date  of  suit,  and    ^a^^ari 
at  the  rate  of  6  per  cent,  per  annum  on  the  rest  from  the  date  of    Jaiballav 
the  decree  to  the  date  of  the  sale,  SiNoa, 

The  plaintiflE  appealed  to  the  District  Judge  who  varied  the 
decree  as  to  costs  and  also  as  regards  the  surplus  sale-proceeds 
aforesaid.  In  regard  to  the  latter,  he  f oimd  that  oui  of  the  sum 
withdrawn  from  the  Court,  the  plaintiff  accepted  Rs.  1,318-14  in 
satisfaction  of  a  money-debt  due  to  him  from  the  owners  of  the 
share  sold.  He  did  not  think  that  the  provisions  of  s.  97  of 
the  Transfer  of  Property  Act  could  apply  to  the  case,  but  held 
that  the  plaintiff  was  in  equity  bound  to  apply  the  amount 
received  by  him  as  aforesaid  to  the  satisfaction  of  his  mortgage 
debt.  With  regard  to  the  rent  due  under  the  lease,  the  learned 
District  Judge  saw  no  reason  to  differ  from  the  finding  of  the 
Subordinate  Judge  that  the  plaintiff  had  in  fact  received  the 
money,  but  omitted  to  credit  in  satisfaction  of  his  mortgage  debt. 

Dr.  Rash  Behary  OhosOy  Babu  Karuna  Sindhu  Mookerjee,  and 
Br.  Ashutosh  Mookerjee  for  the  appellant. 

Bahu  Amarendra  Nath  Chatterjee  and  Bahu  Meghan  Lai 
for  the  respondents. 

Bavbb  JBB  AVD  Hbvdbbboit  J  J-  In  this  appeal  which  arises 
out  of  a  suit  for  money  due  upon  a  mortgage  bond,  three  points 
have  been  raised  for  determination  in  the  argument  on  behalf 
of  the  plaintiff-appellant, — 

(»)  whether  the  Court  of  appeal  below  was  right  in  holding 
that  a  certcun  sum  of  money  received  by  the  mortgagee  from  some 
of  the  mortgagors  should  be  applied  to  the  satisfaction  of  the 
mortgage  debt,  merely  because  it  was  part  of  the  surplus  sale- 
proceeds  of  the  share  of  a  portion  of  the  mortgaged  property, 
namely,  the  share  of  the  mortgagor  \iefendants,  who  paid  the 
money,  notwithstanding  that  the  payment  had  been  made  by 
them  in  satisfaction  of  other  debts  due  from  them  to  the  mort- 
gagee; 
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1908  (m)  'whether  the  Court  of  appeal  below  was  iight  in  holding 

GAifSARAic  ^^^  certain  rents  received  from  the  mostajir  or  lessee   of  Uie 

Mabwabi    mortgagors  should  be  applied  in  satisfaction  of  the    mortgage 

Jaib^allav    ^^^^  I  ^d 
Nabain  (iY,)  whether  the  Court  of  appeal  below  was  right  in    not 

allowing  interest  at  the  stipulated  rate  up  to  the  date  of  realiza- 
tion, or,  at  any  rate,  up  to  the  date  of  payment  fixed  by  the 
decree. 

Upon  the  first  point  this  is  how  the  matter  stands.  A  portion 
of  the  mortgaged  property,  namely,  the  share  of  Nand  Kishore 
Singh  and  others,  which  had  been  previously  mortgaged  to  a  third 
party,  was  scdd  in  execution  of  the  mortgage  decree  obtained  by 
him,  the  present  plaintiff  not  being  a  party  to  that  suit,  as  the 
mortgage  in  his  favour  was  executed  after  the  institution  of  the 
prior  mortgagee's  suit ;  and  out  of  the  surplus  sale  proceeds,  namely, 
Es.  2,3J5,  a  sum  of  Rs.  1,318  was  paid  by  Nand  Kishore  Singh 
and  others  to  the  plaintiff  in  satisfaction  of  another  debt  due  to  him. 
This  payment  the  learned  Judge  in  the  Court  below  has  held 
should  be  applied  in  satisfaction  of  the  mortgage  debt ;  and  the 
main  ground  of  his  decision  is  that  section  97  of  the  Transfer  of 
Property  Act  makes  it  imperative  that  surplus  sale  proceeds  should 
be  paid  to  any  person  proving  himself  interested  in  the  property 
sold,  that  is,  to  any  subsequent  mortgagees,  if  there  be  any ;  and 
that  being  so,  the  plaintiff  was  entitled  to  apply  this  sum  in 
satisfaction  of  the  mortgage  debt,  and  if  he  has  not  chosen  to 
apply  it  in  that  way,  he  must  be  compelled  to  do  so. 

The  learned  vakil  for  the  plaintiff-appellant  contends  that 
this  view  of  the  law  is  wrong.  In  the  first  place  it  is  argued 
that  section  97  of  the  Transfer  of  Property  Act  has  no  applica- 
tion to  this  case,  as  that  section,  as  the  context  shows,  applies 
only  to  cases  under  section  96,  that  is  to  oases  in  which  the 
property  sold  is  subject  to  a  prior  mortgage,  which  was  not  the 
case  here. 

On  the  other  hand,  the  learned  vakil  for  the  respondents,  the 
defendants  Nos.  8  to  10  who  are  the  contesting  defendants,  so 
far  as  this  question  is  concerned,  relies  upon  the  case  of  Padmanahk 
Bombshenvi  v.  Khemu  Kamar  Naik{V)  as  authority  for  holding 

(1)  (1893)  1.  L.  K.  18  Bam.  634. 
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that  section  97   of  the  Transfer    of    Property  Act    nmy  haye        190« 
application  to  a  ease  like  this.     But  be  that  as  it  may,  section  295  o^it'^ram 
of  the  Code  of  Civil  Procedure,  proviso  (c),  clause  (8),  would  show'^  Mabwabi 
that  the  plaintiff  was  entitled  to  claim  the  surplus  sale  proceeds  in  jaiballav 
satisfaction  of  the  mortgage   debt  due  to  him,  and  it   is  not      g^^^ 
disputed  that  he  had  that  right.  The  question  i&  whether,  although 
he  had  that  right,  he  was  under  an  obligation  to  the  defendants 
Nos.  8  to  10,  or  any  of  the  co-mortgagors  to  apply  for  payment 
of  the  money  to  him  and  appropriate  the  surplus  sale-proceeds 
in   satisfaction  of   the  mortgage  debt.     If  he    was   not  under 
any  legal  obligation  to  do  so^  although  according  to  the  highest 
moral  standard  he  ought  to  have  doue  so,  it  could  not  be  said 
that  the  money  should  be  applied  to  the  satisfaction  of  the  mort- 
gage debt  notwithstanding  that  it  has  already  been  appropriated 
in  some  other  way.     The  only  ground  upon  which  it  could  be 
said  that  he  was  bound  to  apply  for  the  money  and  to  appropriate 
it  in  satisfaction  of  the  mortgage  debt  was  that  he  had  the  right, 
and  that  his  not  exerdsing  the  right  might  work  to  the  prejudice 
of  the  co-mortgagors.    But  on  the  other  hand  if  the  respondent's 
contentions  be  given  effect  to,  it  might  work  to  the  prejudice 
of  the  mortgagors,  out  of  the  sale  proceeds  of  whose  property  the 
payment  is  made,  and  might  give  their  co-mortgagOrs  an  undue 
advantage ;  for  the  surplus  may  be  more  than  their  share  of  the 
mortgage  debt  and  may  exceed  the  whole    of  the  mortgage  debt 
itself,  in  which  case  the  entire  mortgage  debt  may  be  paid  out  of 
the  surplus  proceeds  of  the   other  mortgagors,  the  objecting  co- 
mortgagors  not  having  to  pay  a  single  pice.     It  may  be  said  in 
answer  that  they  would  be  liable  in    a  suit  for  contribution  by 
th^  co-mortgagors.     But  so  may    it  be  said,  if  the  objecting 
co-mortgagors  had  not  obtained  any  deduction  of  the  mortgage 
debt  out  of  the  surplus   sale-proceeds  of  their  co-mortgagor's 
property,  they  may  also  obtain  contribution  from  the  latter. 
According  to  the  law  of  this  country,  "  Where  two  or  more  persons 
have  made  a  joint  promise,  a  release  of  one  of  such  joint  promisors 
by  the  promisee  does  not  discharge  the  other  joint  promisor  or 
joint    promisors;    neither    does    it  free   the  joint  promisor    so* 
released  from  responsibility  to  other  joint  promisor  or  promisors"' 
(section  44  of    the  Indian  Contract  Act).     If  the   release   q£ 
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1908       one   of  fleveral  joint    promisors  does  not  affect  the  rights    of 

Qa^oTrax  *^®   promisee    as    against    the    other    promisors,  the    qualified 

Wabwabi    release  of  a  part  of  the  mortgage  security  in  favour  of  some   of 

Jaiballat  several  joint  mortgagors,  resulting  from  the  mortgagee  not  seeking 

^ivQ^     to  enforce  his  right  as  against  any  surplus  sale-proceeds  of  such 

part  when  sold  in  satisfaction  of   a  prior  mortgage,  ought   not 

to  affect  the  mortgagee's  right. 

Moreover,  tb©  observations  of  Vice-Chancellor  £night 
Bruce  in  Johnson  v.  Bourne  (!)  go  to  show  that  [it  is  open  to 
the  mortgagee  to  forego  his  security  if  he  has  confidence  in 
his  debtor.  Then,  agedn,  it  should  be  observed  that  if  any  such 
obligation  in  the  mortgagee,  as  the  respondent  contends  for, 
Were  to  be  inferred  from  the  existence  of  his  right  to  claim  the 
surplus  sale-proceeds,  it  would  relate  to  the  whole  of  the  availabler 
surplus  sale-proceeds,  and  not  merely  to  the  portion  that  may 
come  to  his  hand,  to  which  the  Court  of  appeal  below  think* 
it  ought  to  be  limited. 

If  there  be  any  hardship  to  any  o£  the  co-mortgi^rs,  it  is 
always  open  to  them,  when  entering  into  the  mortgage  contract, 
to  insert  a  stipulation  that  the  secm*ity,  or  its  equivalent  in 
money,  if  it  should  be  converted  into  money  by  any  enforced 
sale,  should  be  primarily  answerable  for  the  mortgage  debt,  and 
that  their  personal  liability  should  arise  only  in  the  event  of  the 
security,  or  its  equivalent  proving  insufficient.  There  is  no 
such  stipulation  in  the  mortgage  deed  in  this  case. 

For  all  these  reasons  we  are  of  opinion  that  the  rule  of  law 
laid  by  the  learned  District  Judge  as  the  basis  of  his  judgment, 
namely,  that  the  moneys  received  by  the  mortgagee  from  certain 
of  the  mortgagors  out  of  the  surplus  sale-proceeds  of  their  share  of 
the  mortgaged  property  should  be  appropriated  to  the  satisfaction 
of  the  mortgage  debt  merely  because  it  was  part  of  such  surplus, 
notwithstanding  that  it  had  been  paid  in  satisfaction  of  other 
debts,  cannot  be  accepted  as  correct.  But  this  does  not  dispose  of 
the  question.  It  remains  to  be  considered  whether  the  amount 
received  had  been  received  by  the  mortgagee  by  means  of  or 
by  virtue  of  the  security.  If  it  waa  so  received,  it  should  he 
appropriated  to  the  satisfaction  of  the  mortgage  debt.    This  is 

(1)  (1843)  2  Y.  &  C.  Ch.  268.277. 
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the  rnle  laid  down  in  the    case  of  Johnson   y.  Bourne{\)  just        1908 
referred  to,  and  it  is  in  our  opinion  a  just  and   equitable  rule  q^^^^^^ 
which  ought  to  be  followed.  Mabwam 

The  question  remains  then,  was  the  sum  of  Rs.  1,318  received  jaibaixat 
by  means  of  or  by  virtue  of  the  security  P  Upon  this  point  the  Nabaiw 
first  Court  in  its  judgment  says  at  page  33  of  the  paper-book : 
"On  the  4th  June  1897,  the  defendants  Nos.  8  to  10  made  a 
petition  to  this  Court  stating  that  the  plaintiff,  in  collusion  with  the 
defendants  Nand  Kishore  Chowdhry  and  others,  whose  share  was 
so  sold,  was  not  withdrawing  that  sum  in  part  satisfaction  of  his 
dues  under  the  bond  (Exhibit  I  in  suit) ;  that  an  injunction  should 
be  issued  against  those  defendants  restraining  those  defendants 
from  withdrawing  that  amount ;  the  plaintiff  should  be  required 
to  take  out  that  sum  and  a  robokari  should  be  sent  to  that  Court 
not  to  pay  out  that  sum  to  the  defendants.  That  petition 
was  shown  to  the  plaintiff's  pleader,  who  wrote  the  word 
*  object'  on  the  petition.  I  fixed  the  7th  Jime  for  hearing 
that  petition.  On  5tb  June,  however,  those  defendants  applied 
through  the  plaintiff's  mukhtear  who  is  conducting  the  suit  on 
his  behalf  to  withdraw  the  money,  and  the  money  was  with- 
drawn, and  it  was  wholly  or  in  part  made  over  to  the  plaintiff 
who  professes  to  have  received  it  in  satisfaction  of  another 
subsequent  debt  due  to  him  from  them."  And  this  the  Sub- 
ordinate Judge  characterises  as  **  a  piece  of  nasty  dodge  of  the 
plaintiff. "  Now  it  should  be  borne  in  mind  that  the  present 
suit  was  instituted  on  the  3rd  of  February  1897,  and  the  appli- 
cation for  pajnnont  of  the  money  was  made  on  the  5th  of  June 
following,  through  the  plaintiff's  mukhtear  who  was  conducting  the 
present  suit ;  and  if  the  money  was  paid  in  these  circumstances 
upon  an  application  being  made  by  the  plaintiff's  mukhtear^  it 
would  follow  that  the  money  was  received  by  virtue  of  the  security, 
and  the  case  will  come  within  the  rule  laid  down  in  Johnson  v. 
Bourne{l)  and  the  appropriation  in  part  satisfaction  of  the 
security  would  be  right.  Upon  this  point,  however,  the  Lower 
Appellate  Court  has  neither  expressly  affirmed  nor  expressly 
negatived  the  finding  of  the  first  Court.  What  the  learned 
District  Judge  in  the  Court  of  appeal  below  says  is  this :— '*  Money 

(1)  (1843)  2  Y.  <fe  C.  Ch.2C8. 
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1903        was  due  to  him  (the  plaintiff)  from  the  proprietors  of  the  share 
GawoTeam  ^^^^  ^^  *  simple  money  bond.    He  allowed  those  persons   to  take 
Mabwabi    out  the  sale  proceeds  and  then  accepted  from  them  Rs.   1,318-14 
jaib^xat    in  satisfaction  of  that  debt.     The  Subordinate  Judge  stigmatizes 
Si^!      this     conduct  as  *  atrocious' and  *a  nasty  dodge/ and    though 
perhaps  the  terms  applied  are  a  little  too  forcible,  there  can  lie 
no  doubt  that  the  plaintiff  allowed  the  sale-proceeds  to  be  with- 
drawn for  his  own  advantage. " 

The  learned  yakil  for  the  respondent  contends  that  tins  nega- 
tives the  first  Court's  finding.  We  are  not  prepared  to  accept 
this  view  as  correct.  It  is  true  that  the  District  Judge  tones  down 
the  stringency  of  the  remark  as  to  the  plaintiffs  conduct,  but  that 
is  done  in  a  very  qualified  way.  The  learned  Judge  merely  says 
that  the  strictures  are  **  a  little  too  forcible."  That  being  so,  we 
think  that  the  case  must  go  back  to  the  Lower  Appellate  Court 
in  order  that  it  may  determine  whether  the  finding  of  the  first 
Court  upon  this  point  in  the  passage  <^  its  judgment  quoted 
above  is  correct.  If  it  is,  the  conclusion  arrived  at  by  the  Lower 
Appellate  Court  will  stand.  If  it  is  not,  the  deduction  of 
Bs.  1,318-14  allowed  will  have  to  be  disallowed. 

Ihe  second  point  as  was  practically  conceded  is  conduded  by 
the  finding  of  fact  arrived  at  by  the  Lower  Appellate  Court. 

As  to  the  third  point  the  learned  pleader  for  the  respondent 
very  properly  conceded  that  upon  the  authority  of  the  case  of 
jRame^war  Koer  v.  Mahomed  Mehdi  Hoanein  Khan{l)  and  the  case 
of  the  Maharaja  of  Bhartpur  v.  Rani  Kanno  Dn{2)  interest  must 
be  allowed  at  the  stipulated  rate  up  to  the  date  of  realization ;  but 
he  contended  that  as  the  first  Court  did  not  allow  that,  and  there 
was  no  appeal  against  the  decree  of  the  first  Court  on  that  point 
by  the  plaiutiff,  it  was  not  open  to  the  plaintifif  to  raise  that 
question  now.  That  no  doubt  is  so,  but  as  the  decree  of  the  Lower 
Appellate  Court  must,  upon  the  first  ground  taken  in  this  appeal, 
be  set  aside  and  the  case  sent  back  to  that  Court  and  a  new  decree 
will  have  to  be  made  by  the  Lower  Appellate  Court  after  the 
remand ;  if  that  decree  is  not  a  mere  re-affirmance  of  the  decree 
already  made,  but  is  to  be  a  difierent  decree  by  reason    of  the 

(1)  (1S98)  L  L.  R  26  Calc  89;  L.  R.  26  I.  A.  179. 

(2)  (1900)  I.  L.  R.  23  All.  181;  L.  R.  28  I.  A.  35. 
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disallowance  of  the  deduction  of  Rb.   1,318,  in  that  case  interest  1908 

will  have  to  be  allowed  at  that  stipulated  rate  up  to  the  date  of  GAHeTRAM 

realization.  ^^7^' 

The  decree  of  the  Lower  Appellate  Courtis  accordingly  set  Jiiballav 

aside  and  the  case  sent  back  to  that  Court  to  be  disposed  of  with  sikoh. 
reference  to  the  directions  contained   in  this  ]ud8;ment.     Costs 
will  abide  the  result. 


M«  fit  R. 


Appeal  allowed.    Ca%e  remanded. 


HARISH    CHANDRA   TEWART 
CHANDPORE  COMPANY,  LIMITED,* 

JBxeeution  of  decree— CivU  Procedure  Code  (Act  XIV  of  1882)  ##.  234,  372— 
Decree  for  monetf^Limited  Compamf,  dlehte  and  liahUitiee  of-^Trantfer  of 
the  properties  of  the  Compamf  to  a  third  party — Dissolution  of  Limited 
Company — Leyal  representative. 

A  obtained  a  decree  for  money  agaiost  a  certain  limited  Company.  The 
Company  had  sold  all  their  properties  to  a  third  person  who  again  sold  his  rights 
to  another  limited  Company.  On  an  application  for  execution  of  the  decree 
against  the  latter  Company^  substituting  them  on  the  record  as  the  legal 
representatives  of  the  former  Company  on  their  dissolution: — 

Seld,  that  the  decree  could  not  be  enforced  against  the  latter  Company,  ss. 
284  and  372  of  the  Code  of  Civil  Procedure  not  being  applicable  to  the  prosent 
case. 

Appeaf^  by  the  decree-holder,  Harish  Chandra  Tewary. 

These  appeals  arose  out  of  two  applications  for  execution  of 
decrees.  One  Harish  Chandra  Tewary  obtained  two  decrees  for 
money,  one  dated  the  18th  April  1898,  and  the  other  the 
18th  June  1898,  against  the  Patkabari  Indigo  Planting  and  Estates 
Company,  Limited.  The  decree-holder  alleged  that  this  Company 
had,  on  the  28th  November  1898,  sold  all  their  properties,  with 
the  liabilities,  to  Sir  Seymour  King,  Bart.,  who  again  sold  the  said 
properties  and  debts  to  Chandpore  Company,  Limited,  on  the  29th 
November  1898.      It    was  further  alleged  that  the  Patkabari 

•  Appeal  from  Original  Order  Nos.  160  and  161  of  1902  against  the  order  of 
Jadu  Nath  Das,  Subordinate  Judge  of  Murshidabad,  dated  Jan.  25,   1902. 


1903 
March  26. 
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1903        Indigo  Planting  and  Estates  Company  was  dissolved  in  England 
HAmsH      ^^  ^^®  ^^^^  March  1900.     Under  these  circumstances,  th^  dearee- 
Chaicdba    holder  applied  to   execute  his  decrees  against  the    Chandpore 
r.  Company,  Limited,  alleging  that  they  were  the  legal  representa- 

CoMPANT,  ^^^^  ^^  ^^^  Patkabari  Indigo  Planting  and  Estates  Company. 
LiKiTED.  The  Chandpore  Company  objected  to  the  execution  against  them 
mainly  on  the  grounds  that  they  were  not  the  legal  representa- 
tives of  the  Patkabari  Indigo  Planting  Estates  Company, 
Limited,  and  that  under  the  purchases,  as  alleged  by  the  decree- 
holder,  they  were  not  liable  to  pay  these  debts.  The  learned  Sub- 
ordinate Judge  of  Murshidabad  allowed  the  objection,  and  rejected 
the  petition  for  execution  of  the  decree. 

Dr,  Ashutosh  Mookerjee  {Babu  Tarak  Nath.  Chackerhutty  with 
him,)  for  the  appellant.  S.  372  of  the  Civil  Procedure  Code,  which 
is  applicable  to  a  suit  is  also  applicable  to  execution  proceedings 
having  reference  to  s.  647  of  the  Code.  Even  if  s.  372  be  held 
to  be  inapplicable  to  exechtion  proceedings,  the  Court  has 
power  to  make  such  a  substitution :  Norendra  Nath  Pahari  v. 
Bhupendra  Narain  Roy(\).  Assuming  that  the  first  Company 
had  not  ceased  to  exist,  but  its  right  and  liabilities  were  transferred 
to  the  present  Company,  we  had  a  right  to  proceed  for  execution 
against  the  present  Company  under  s.  372  of  the  Civil  Proce- 
dure Code.  Question  is  whether  Chandpore  Company  is  the  l^al 
representative  of  the  Patkabari  Company.  Execution  proceedings 
are  nothing  but  a  continuation  of  the  suit,  and  the  word  suit  is  not 
to  be  limited  to  the  proceedings  up  to  the  decree:  Shy  a  ma 
Charan  Miiter  v.  Dehendra  Nath  Mukerjeei^).  Suit  includes  not 
only  the  execution  proceedings,  but  even  proceedings  for  setting 
aside  a  sale:  Monmohini  Dasi y.  Lakhinarain  Chandrai^).  The 
case  of  Ooodall  v.  The  Muasoorie  Bank,  Limited{i)^  no  doubt  goes 
against  my  contention,  but  that  case  was  decided  before  the 
explanation  to  s.  647  of  the  Code  was  added. 

Babu  Dwarka  Nath  Chuckerhutty  for  the  respondent,  S.  372 
of  the  Code  of  Civil  Procedure  has  no  application  to  the  present 
case.  The  tenure  has  been  sold  away,  and  now  there  is  a  per- 
sonal   decree  only.     It  could    not    be  said  that  there  was  a 

(1)  (1895)  I.  L.  R.  23  Calc.  374,  391.       (8)  (1900)  L  L.  R.  28  Calc  110. 

(2)  (1900)  L  L.  R.  27  Calc.  484,  486.     (4)  (1887)  I.  L.  R.  10  AU.  97. 
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devolution  of  property.    The  subject-matter  of  the  suit  was  not        1908 
property,  and  there  was  no  transfer.    There  is  no  authority  for     Habish 
saying  that  s.   372  of  the  Code  is  applicable  to  execution  pro-    Chandra 
ceedings.    It  has  been  held    in    the  case  of  The    Collector    of        r. 
Muzaffarnagar  v.   Humini  Begam{l)   that  s.  372  of  the  Code  is    couvIvy, 
not  applicable  to  execution  proceedings.     Upon  the  facts  stated    1«imitbd. 
in  their  petition,  the  decree-holders  are  not  entitled  to  execute  their 
decrees    against  my  client :   see  Dhuronidhur  Sen   v.   T/ie   Agra 
Bank{i),    There  is  no  appeal  to  this  Court.   S.  244  of  the  Code  of 
Civil  Procedure  applies  to  any  question  in  execution  arising  between 
the  parties  to  the  suit  or  their  representatives,   and  my  client  has 
not  been  made  a  party,  therefore  s.   244  of  the  Code  does  not 
apply.    "Under  s.   588,  cl.   (21)   of  the  Code,  orders  disallowing 
objections  under  s.  372  have  been  made  appealable,  but  an  order 
declining  to  make  an  order  under  s.  372  is  not  appealable.    The 
case  of  Norendra  Nath  Pahari  v.  Bhupendra  Narain  Roy{^)  relied 
upon  by  the  other  side,  is  distinguishable  from  the  present  case ; 
that  was  a  case  of  mortgage  which  being  an  interest  in  property, 
it  could  be  said  that  there  was  devolution. 

Dr.  Ashutosh  Muksrjee  in  reply, 

Maolsah  O.J.  There  is  no  dispute  as  to  the  facts,  which 
are  accurately  stated  in  the  first  portion  of  the  judgment  appealed 
against.    I  need  not  recapitulate  them. 

The  question  is  whether  the  decrees  can  be  enforced  against 
the  Chandpore  Company,  Limited,  assuming  that  that  Company 
took  over  the  liabilities  of  the  Patkabari  Indigo  Planting  and 
Estates  Company,  and  as  the  legal  representatives  or  assignees 
from  the  latter  Company.  To  effect  this  object,  the  decree - 
holder  says  that  for  the  purpose  of  enabling  him  to  execute  the 
decree  the  question  arises  in  the  execution  proceedings ;  he  is 
entitled  to  proceed  either  under  section  234  or  372  of  the  Code 
of  Civil  Procedure,  and  to  have  the  Chandpore  Company  substi- 
tuted in  the  execution  proceedings  in  the  place  of  the  Indigo 
Company.    I  am  clear  that  section  234  does  not  apply.     We  can 

(1)  (1895)  I.  L.  R.  18  All.  86.  (2)  (1879)   I.  L.  R.  5  Calc.  86. 

(3)  (1895)  I.  L.  R.  23  Calc  874. 
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1903  hardly  say  that  here  the  judgment-debtor  has  died.  We  do  not 
Habish  know  whether  before  the  Indigo  Company  was  dissolved  in 
T^Jw^T     E°grl*^id  provision  was  made  for  the  payment  of  its  debts. 

«•  As  regards  section    372  I  am  at    least  doubtful    whether  it 

Company,  applies  to  execution  proceedings.  But  assuming  it  does,  the 
LiMiTBD.  present  case  is  not  within  it.  That  section  applies  to  the  '^asaign- 
Maot«aw  ment,  creation  or  devolution  of  any  interest,"  which  must,  I 
think,  mean  interest  in  the  property,  the  subject-matter  of  the 
suit.  There  was  no  such  assignment  here:  if  there  were  any 
assignment  at  all,  it  was  of  the  liability  of  the  Indigo  Company 
to  pay  the  decree  holder's  debt.  This  would  not  have  been 
properly  the  subject  of  an  assignment,  nor  the  creation  or 
devolution  of  an  interest:  if  there  were  any  such  contract, 
it  probably  took  the  form  of  a  covenant  by  the  Ghandpore  Com- 
pany, to  pay  the  debts  of  the  Indigo  Company  or  to  indemnify 
the  latter  against  them.  This  does  not  appear  to  me  to  be  the 
assignment,  creation  or  devolution  of  an  interest  within  the  mean- 
ing of  section  372. 

The    appeal   is  dismissed  with  costs.    This  decision   covers 
appeal  161  which  is  also  dismissed  with  costs. 

Stbtshs   J.    I  concur. 

Appeals  dismissed. 
8,  c.  o. 
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JOQESH  CHANDEA  BANERJEE  1908 


V.  May  21,  26; 

June  16. 

NRITTAKALI  DEBI  * 

Mindu  Law — Adoption — Power  of  widow  to  give  a-  son  in  adoption — Authority 

to  give  in  adoption. 

According  to  Hindn  law,  a  widow,  even  in  the  absence  of  any  authority  from 
her  deceased  husband,  is  competent  to  give  one  of  her  sons  in  adoption. 

SriBalntu  Ourulingaiwami  v.  Sri  JBalufu  Mama  Lak$hmamma{l),  MhaUahai 
V.  Vithola  Khandappa  0«lve(2),  Surosoondree  Doseee  v.  Chundermoneg 
2)ossee(Z)y  and  Tarini  Charan  Ckowdhry  v.  Saroda  Sundari  Da*t{4),  lef er- 
red to. 

Banguhai  v.  Shagirthihai(i&)  distinguished. 

Appeal  by  the  plaintifP,  Jogesh  Chandra  Banerjee. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintifE 
to  recover  possession  of  certain  moveable  and  immoveable  proper- 
ties after  having  it  declared  that  the  defendant  Ealikanta  was 
not  the  legally  adopted  son  of  the  plaintifE's  maternal  grand- 
father, Badha  EJishna  Ghosal;  that  the  sukhnama  dated  15th 
Chaitra  1284  B.  S.  (27th  March  1878),  and  the  decree  of  the  High 
Court,  dated  29th  April  1878,  were  not  binding  upon  him. 

The  plaintiff  alleged  that  his  maternal  grandfather,  Eadha 
Krishna  Ghosal,  died  in  the  month  of  Bhadra  1282  B.  8.  (August 
1875),  leaving  him  surviving  as  his  heirs,  his  widow  and  his  three 
daughters— Karunamayi  Debi,  Nrityakali  Debi  the  plaintiff's 
mother,  and  Swamomayi  Debi,  who  was  a  childless  widow  when 
her  father  died ;  that  the  defendant  No.  4,  Kalikanta,  was  brought 
by  Eadha  Krishna  to  his  house,  having  purchased  him  at  Calcutta ; 
that  the  said  defendant  on  the  death  of  Badha  Krishna  took  out 
a  certificate  under  Act  XXYU  of  1870  to  collect  the  debts  due  to 

*  Appeal  from  Original  Decree  No.  417  of  19Q0,  against  the  decree  of 
Upendra  Nath  Bose,  Subordinate  Judge  of  Dacca,  dated  July  28, 1900. 

(1)  (1899)  I.  L.  R.  22  Mad.  898;  (3)  (1863)  Sev.  Rep.  988. 

L.  R.  26  I.  A.  118.  (4)  (1869)  8  B.  L.  R.  (A.  C.)  146; 

(2)  (1862)  7  Bom.  H.  C.  Appx.  26.  11.  W.  R.  468, 

(5)    (1877)  I.  L.  R.  2  Bom.  877. 
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1903        the  estate  left  by  Radha  Krishna  ;  that  thereupon  his  (the  plaintiff's) 
J^H      mother,  Nrityakali,  brought  a  suit  to  nullify  Kalikanta's  daim  as  an 
Bakbbjb^    adopted  son  of  Radha  Krishna,  and  obtained  a  decree  on  the  19th 
„.  May  1877 ;  that  against  that  decree  Kalikanta  preferred  an  appeal 

^^dIb^^^  ^  *^  ^^S^  ^^^^  and  made  the  plaintiff,  who  was  a  minor  at 
that  time,  a  party  to  that  appeal  under  the  guardianship  of  his 
mother ;  that  his  mother  fraudulently  in  collusion  with  Kalikanta 
got  the  said  appeal  disposed  of  by  a  sule/inama  dated  the  15th 
Chaitra  1284  B.  S.  (27th  March  1878) ;  that  he  (the  plaintiff)  on 
attaining  majority  came  to  know  that  his  mother,  grandmother, 
and  his  mother's  sister  had  fraudulently  sold  different  proper- 
ties to  the  defendants ;  that  the  defendant  Kalikanta  was  not  the 
legally  adopted  son  of  his  maternal  grandfather,  inasmuch  as 
Kalikanta  was  bought  and  was  brought  to  the  family  within  one 
year  of  the  death  of  his  father,  and  at  a  time  when  there  was  none 
competent  to  give  him  in  adoption. 

The  defence  was  that  the  sulehnama  was  binding  upon  the 
plaintiff ;  that  the  suit  was  barred  as  res  judicata  ;  and  that,  Kali- 
kanta Ghosal  was  the  legally  adopted  son  of  Radha  Krishna  CihosaL 
It  appeared  that  the  auiehnama  did  not  purport  to  have  been 
sanctioned  by  the  High  Court  on  behalf  of  the  minor. 

The  Court  of  first  instance  being  of  opinion  that  the  sulehnama 
was  binding  upon  the  plaintiff,  and  that  Kalikanta  was  the 
legally  adopted  son  of  Radha  Krishna,  dismissed  the  plaintiff's 
suit. 

^4ty  21,  26.  Babu  Harendra  Narayan  MiUer  for  the  appellant  contended 

that  the  adoption  of  Kalikanta  wcis  invalid,  inasmuch  as  his 
natural  mother  had  no  authority  from  his  deceased  natural  father 
to  give  him  in  adoption.  The  following  passage  from  Vtisistha 
was  referred  to  : — '*Let  a  woman  neither  give  nor  receive  a  son  in 
adoption  except  with  her  husband's  permission ;"  and  Sri  Balusu 
Gurulingaswami  v.  Sri  Balusu  Rama  Lakshmamma  (1) .  The  text  of 
Vasistha  being  express  and  clear,  the  views  of  the  authors  of  the 
Dattaka  Mimansa  and  the  Dattaka  Chandrika,  as  deviating  from 
such  text,  should  not  be  accepted :  see  the  remarks  of  the  Judiciid 
Committee  in  the  case  referred  to   above.    The  opinion  of  the 

(1)     (1899)  I.  Ii,  R.  22  Ma4.  398  j  L.  R,  26  I.  A.  113. 
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pundits  accepted  by  the  Saddar  Dewany  in  the  case  of  Debee   Dial       1903 
V.  3ur  Hor  Singh{l)  supports  this  contention :   see  also   the  re-      jjj^^ 
marks  of  Mr.  Justice  Markby  in  the  case  of  Manick  Chunder  DuU    Chandba 
V.  BhuggobuHy  Do8%ee{2).  Jagganath  also   supports  this  view :  see         <,. 
Golebrook's  Digest,  vol.  II,  Book  V,  verse  272,  p.  387.  .        ^''dIb^'" 

Dr.  Ashuiosh  Mookerjee  (Babu  Oovind  Chunder.  Dey  Boy  with 
him)  for  the  respondent,  contended  that  the  question  was  conclud- 
ed by  the  authorities  against  the  appellant,  and  referred  to  the 
case  of  Tanni  Charan  Chowdhry  v.  Saroda  Sundari  Dasi{3)t 
and  also  to  Mayne's  Hindu  Law,  5th  edition,  para.  120,  and  G.  C. 
Sarkor's  Tagore  Law  Lectures  (1888),  p.  276. 

Babu  Harendra  Narayan  Mitter  in  reply. 

Cur,  adv,  mlL 

MAOXiBAir  C  J.  This  is  a  suit  to  set  aside  the  decree  of  this  •^*"**  ^^• 
Court  dated  the  29th  of  April  1878,  as  null  and  void  as  against  the 
plaintiff ;  to  have  it  declfired  that  the  defendant  No.  4  was  not 
the  duly  adopted  son  of  one  Eadha  Krishna  Ghosal,  for  a 
declaration  that  the  plaintiflf  is  the  sole  heir  of  the  latter,  and 
for  consequential  relief. 

Three  questions  arise  for  decision :  (i)  Is  the  above  decree 
binding  on  the  plaintiff,  (it)  Whether  in  fact  there  was  an  adop- 
tion of  defendant  No.  4,  {iii)  Whether  his  mother  could  validly 
give  him  in  adoption. 

A  short  history  of  the  case  is  this :  Eadha  Krishna  Ghosal 
died  in  September  1875,  leaving  a  wife,  one  Janaki  Debi,  and 
three  daughters — Karunamayi  Debi,  (defendant  No.  1),  Nritya- 
Kali  Debi  (defendant  No.  2),  whose  son  is  the  present  plaintiff, 
and  Swamomayi  Debi  who  was  a  childless  widow  and  who 
is  now  dead.  In  1876  the  defendant  No.  4  who  was  alleged 
to  have  been  adopted  by  Badha  Ejishna  in  1863,  and  claiming 
to  be  the  adopted  son  of  Eadha  Krishna  Ghosal,  applied  for  a 
certificate  under  the  Succession  Certificate  Act,  in  relation  to  the 

(1)     (1882)  4  S.  D.  R.  320.  (2)     (1878)  I.  L.  R.  3  Calc.  443,  451. 

(3)     (1869)  3  B.  L.  R.  (A.  C  )  145  ;  11  W.  R.  4C8. 
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1903        estate  of   his  adoptive  father  and  obtained  it.     On  the  24th  of 
Jo'^^H      J^y  1876,  the  daughter  Niitya  Kali,  defendant  No.  2  in  this 

Ruf'^BWBB    ®^^^'  instituted  a  suit  to  set  aside  the  adoption,  and,  in  her  plaint, 

*.  she  described  herself   as    "Sreemati  Nritya  Kali  Debi,  wife  of 

Dbbi.      Nabin  Chandra  Bandopadhya,  mother  and  guardian  of    Jogeeh 

Ma'cT^an     *^^^^*^  Bandopadhya,  the  plaintiff."    On  the  19th  of  May  1877 
C.J.        a  decree  was  made  in  that  suit  by  the  Second  Subordinate  Judge  of 
Dacca,  who  set  aside  the  adoption.     In  the  judgment  in  that  suit, 
it  was  held  that  the  plaintiff  was  suing    on  her  own  behalf 
and  not  on  behalf  of  the  present  plaintiff.     There  was  an  appeal 
to  the  High  Court,  and,  on  the  29th  April  1878,  the  defendant 
No.  2  in  the  present  suit  presented  a  petition  for  herself,  and 
as  mother  and,  guardian  of  the  present  plaintiff,  for  the  oom- 
promise  of  the  suit  upon  the  terms  which  had  been  agreed  upon 
by  a  Suhhnamah  dated  the  28th  of  March  1878.    The  petitioner 
asks  that  it  might  be  declared,  agreeably  to  the   terms  of    the 
Sukhmtnahy  that  the  adoption  of  the  defendant  No.  4  was  valid  ; 
and,   under    the  compromise,  the  property  of  Badha  Krishna 
Qhosal  was  divided  between  the  defendant  No.   4,  the  widow  of 
Badha  Krishna  and  his  three  daughters  whom  I  havenamed, 
in  certain  shares.    So  far  as  the  Sukhnamah  goes,  there  is  nothing 
to  show  that  the  defendant   No.  2  was  purporting  to  act  for  her 
son,  the  present  plaintiff. 

On  the  29th  of  April  1878,  a  decree  was  made  in  the  High 
Court  in  accordflmoe  with  the  terms  of  the  compromise,  purport- 
ing to  be  a  consent  decree,  and,  under  it,  the  defendant  No.  4 
was  declared  to  be  the  adopted  son  of  Badha  Krishna  Ghosal. 
In  the  Mukteamamah  dated  the  24th  of  Magh  1284,  the  defend- 
ant No.  2  does  not  purport  to  act  for  her  son,  the  present  plaintiff. 
At  this  time  the  father  of  the  plaintiff  was  alive,  and  the  mother 
was  neither  his  natural  nor  his  certificated  guardian,  and  no  order 
was  made  in  the  suit  making  the  present  plaintiff  a  party,  and 
the  compromise  does  not  purport  to  have  been  sanctioned  by  the 
Court  on  his  behalf.  Under  these  circumstances  the  plaintiff 
contends  that  he  was  not  a  party  to  that  suit ;  and  that  the  compro- 
mise decree  is  not  binding  upon  him.  This  contention  must 
prevail.  In  any  event  the  compromise  was  not  sanctioned  on 
his  behalf  by  the  Court. 
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The  next  question  is  whether  in  iK>int  of  f  aot  there  was  an       1908 
adoption.    The  adoption  is  alleged  to  have  taken  place  in  1863,     j<J^h 
and,  Eadha  Krishna  died  in  1875,  and,  there  can  be  no  question    Chakdba 
that  for  the  whole  of  that  period,  twelve  or  thirteen  years,   he         v, 
acknowledged  and  treated  the  defendant  No.   4  as  his  adopted     ^bbi^" 
son.    The  Court  below  has  found  in  favour  of  the  adoption.  „ 

It  is  urged  for  the  plaintiff  that  there  was  no  valid  adoption  C. J. 
because  the  requisite  ceremonies  were  not  performed.  There  is  no 
doubt  that  Eadha  Krishna  was  anxious  to  cidopt  a  son  ;  that  he 
went  from  the  country  to  Calcutta  for  the  purpose  of  finding  a  son 
for  adoption  if  he  could,  and  that  he  went  back  to  the  country  with 
a  boy,  the  defendant  No.  4.  It  appears  that  the  defendants 
Nos.  2  and  4  have  parted  with  all  the  properties,  they  severally 
obtained  under  the  compromise,  and,  that  there  is  stropg  ground 
for  suspecting  that  they  are  now  making  common  cause  with 
the  plaintiff  against  the  present  defendants  who  are  bond  fide 
purchasers  for  value  from  them.  There  can  be  no  doubt  that 
in  1863  there  was  a  public  giving  and  taking  in  Calcutta ;  and, 
if  the  evidence  of  Ejrishna  Dhone  Chatali  is  to  be  believed, — ^and 
the  Court  below  has  believed  him,— and  of  Kali  Krishna 
Chuekerbutty,  there  can  be  no  doubt  that  the  ceremonial  rights 
in  connection  with  the  adoption  were  duly  performed:  and 
there  can  be  no  doubt  that  when  the  defendant  No.  4  was  married, 
Eadha  Krishna  treated  him  as  his  adopted  son.  The  defendants 
who  are  bond  fide  purchasers  for  value  under  deeds,  some  of  which 
are  attested  by  the  plaintiff  himself,  are  in  a  diflSculty,  being 
strangers,  in  proving  the  fact  of  the  adoption.  But  upon  the 
evidence  I  have  referred  to,  a  strong  presumption  arises  in  favour 
of  the  fact  of  the  adoption,  a  presumption  which,  to  my  mind,  the 
plaintiff  has  not  been  able  to  rebut.  As  against  the  adoption 
it  was  urged  that,  by  reason  of  the  death  of  the  natural  father 
of  the  defendant  No.  4  within  one  year  from  the  date  of  the 
adoption,  the  boy  adopted  was  in  a  condition  of  impurity  and 
therefore'*could  not  be  validly  adopted.  But  as  to  this,  there  is 
really  no  evidence;  and,  it  is  conceded  by  the  appellant  that 
there  is  no  evidence  to  support  this  part  of  the  case. 

Then  it  was  urged  that  the  boy  was  really    purchased  by 
Eadha  Krishna,  and,  that  he  gave  the  mother  Es.  700  for  him. 

66 
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1903  According  to  the  evidence  of  the  plaintiffs  witness,  Ishwar  Chandra 
j^^^  Chakratarti,  this  was  done  openly.  It  is  almost  idle  to  suppose 
Chakdba   that  this  could  have  happened,  and,  that  Badha  Krishna  who 

Baitbsjbe 

«.         was  anxious  to  adopt,  should,  at  the  same  time  openly,  do  an 
^^  mw.^^'  act    which  would  invaKdate  the  adoption.    I  do  not  think  wo 

can  give    any  credence    tx>  this  part  of   the    ease.    There  is 

C.J.  no  doubt  that  in  connection  with  the  adoption,  a  deed  of  gift 
was  executed  in  January  1863 ;  and,  according  to  the  evidenee 
of  Ishwar  Ohandra  Chakravarti,  one  of  the  plaintiffs  witneflses, 
the  deed  of  gift  is  in  the  possession  of  the  defendant  No.  2,  the 
mother  of  the  plaintiff.  He  says: — "I  saw  that  deed  of 
gift  with  NrityakalL  She  h£U9  got  the  deed  of  gift  with  her 
The  defendants  have  put  in  an  authenticated  copy  of  this  deed, 
but  it  is,  perhaps,  questionable  whether  that  was  properly 
admissible  in  evidence.  I  think  it  is  proved  that  there  was  a  pub- 
lic giving  and  taking  and  that  the  defendant's  witnesses,  Eali 
Krishna  Chakravarti  and  Nanda  Eumar  Ghosal,  prove  that  the 
requisite  ceremonies  were  duly  performed.  The  letter  from  the 
plaintiff's  father  of  the  1st  of  Assin  1282  (Exhibit  A4)  shows 
that  he,  at  any  rate,  regarded  the  defendant  No.  4  as  the  adopted 
son  of  Eadha  Krishna.  The  fact  of  the  adoption  and  that  all 
the  requisite  ceremonies  were  performed  has  been  substantiated 
by  the  evidence,  which  also  shows  that  Badha  Krishna  through- 
out treated  the  defendant  No.  4  as  his  adopted  son,  and  that 
he  was  always  so  treated  by  relations  and  neighbours. 

The  last  point  is  that  the  mother  of  the  defendant  No.  4  had 
no  authority  from  her  predeceased  husband  to  give  the  defendant 
No.  4  in  adoption  to  the  Radha  Krishna,  and  that,  without  such 
authority,  it  was  not  open  to  her,  according  to  Hindu  Law,  to  do  so. 
The  boy  was  one  of  three  sons.  The  deed  of  gift,  had  it  been 
produced,  might,  perhaps,  have  thrown  some  light  upon  this 
question  of  authority,  but,  in  its  absence,  there  appears  to  be  no 
evidence  that  any  such  authority  was  expressly  given.  But  it  is 
contended  for  the  defendants,  that,  in  the  absence  of  any  such  direct 
authority  it  was  competent  for  the  mother,  after  the  death  of  her 
husband,  according  to  Hindu  Law,  to  give  one  of  her  sons 
in  adoption.  It  is  laid  down  by  text-writers  of  authority, 
whose    opinion   is  entitled  to   much  consideration,   that  a  wife 
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may  give  away  her  son  in  adoption  after  her  hushand*s  death,       1908 
or  when  he  is  permanently  absent,  as,  for  insianoe,  an  emigrant,      j^^^j, 
or  has  entered  a  religious  order,  or  has  lost  his  reason,  provided    Chavdba 
the  husband  was  legally  oompetent  to  give  away  his  son,  and         «^. 
has  not   expressly  prohibited  his   being    adopted   (see  Mayne's  ^^^^l^^^^ 

Hindu  Law,  Sth  Edition,  paragraph  120).    There  ia  no  sugges-       

tion  of  prohibition  in  the  present  ease.  The  same  view  is  taken  by  c.  J. 
a  very  learned  author,  Babu  Golap  Chandra  Sarcar,  in  his 
Tagore  Law  Lectures  of  1888,  on  the  subject  of  "The 
Hindu  Law  of  Adoption,"  p.  276.  The  weight  of 
authority  to  be  given  to  the  views  of  recent  text-writers 
has  been  considered  by  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  of  Sri  Balutu  Ourulingastpami  v.  Sri  Balusu 
Ramalak%hinantma{\)i  at  p.  427,  and  I  only  refer  to  the  views 
of  the  writers  I  have  mentioned  subject  to  that  criticism* 
In  the  Mitakshara  section  11,  sub-section  9,  it  is  stated : .  "  He 
who  is  given  by  his  mother  with  her  husband's  consent  while 
her  husband  is  absent  [or  incapable  though  present]  or  [without 
his  assent]  after  her  husband's  decease  •  •  •  •  becomes 
his  given  son.''    So  Manu  declares  :— 

^'He  is  called  a  son  given,  whom  his  father  or  mother 
affectionately  gives  as  a  son,  being  alike  (by  dass)  an4  in  a 
time  of  distress." 

The  disjunctive  particle  would  appear  to  imply  that  after 
the  husband's  death  the  widow  could  give  a  son  in  adoption 
without  his  express  authority.  The  decision  in  the  case  of 
Mhakabai  v.  Viihoha  Khandappa  Ouke{^Z)  supports  this 
view,  as  also  that  in  Huroaoondree  Do^see  v.  Chund$rm(m$y 
Do8se${S). 

The  observations  of  the  Court  in  the  case  of  Tarini  Oharan 
Ohowdhry  v.  Saroda  Sundari  Da8i(4)  may  also  be  referred 
to.  The  case  of  Ranguhai  v.  Bhagirthihai{S)  dealt  with  the  case 
of  the  giving  in  adoption  by  a  wife,  whilst  her  husband  was 
alive,  and  without  his  assent,  which  is     not  the  case  we  are 

(1)  (1899)  I.  L.  R.  22.  Mad.  398 ;  (8)  (1868)  Sev.  Rep.  988. 

L.  R.  26  1.  A.  118.  (4)  (1869)  8  B.  L.  R.  (A.C.)  145; 

(2)  (1862)  7  Bom,  H.  C.  Appx.  26.  11  W.  R.  468. 

(6)  (1877)  I.  L.  R,  a  Bom.  377. 
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1908       now    oonsideriiig.    Referring  for  a  moment   to  the  authority  of 

JooBSH     D&ttaka  Mimansa,  section  4,  Articles    10-12,    and  to   Dattaka 

Chandba    Chandrika,  section  10,  Articles  31  to  32,  the  same  view  is  expressed 

«.  though,  in  referring  to  these  authorities,  their  "views,  so  far  as  they 

Dbbi.       deviate  from  or  add  to  the  SmritiSy  are  to  be  accepted  with 

—^       caution  [see  per  Privy  Council  in  Sri  Balusu   GturuUngaswamtr 

C.J.        V.  Sri  Balunu  Bamalak8hmamma{l).    The  appellant,  however,  lays 

great  stress  on  the  precepts  of  Vasishtha,  which,  according  to  the 

Judicial  Committee  of   the  Privy  Council,  in  the  case  I  have 

just  cited,  are    beyond  dispute,   but  the  meaning  of  which  is 

open  to  various  interpretations  which  must  be  determined  by 

ordinary  processes  of  reasoning.    The  precepts  are  as  follows : — 

"  (t)  Man  formed  of  uterine  blood  and  virile  seed  proceeds 
from  his  mother  and  his  father  as  an  effect  from  its  cause. 

{it)  Therefore  the  father  and  the  mother  have  power  to  give 
to  sell  and  to  abandon  their  son. 

(Hi)  But  let  him  not  give  or  receive  in  adoption  an  only  son, 

(iv)  For  he  must  remain  to  continue  the  line  of  ancestors. 

(v)  Let  a  woman  neither  give  nor  receive  a  son  except  with 
her  husband's  permission." 

In  the  same  case  it  was  also  held  that  the  rule  that  a  wife's 
power  to  adopt,  or  to  give  in  adoption  an  only  son,  at  least  with 
the  concurrence  of  the  Sapindas  in  cases  when  that  is  required, 
is  co-extensive  with  that  of  her  husband,  is  most  consistent  with 
principle. 

The  appellant  relies  principally  upon  the  precept : — "  Let 
a  woman  neither  give  nor  receive  a  son  except  with  her  husband's 
permission."  But  if  the  precept  No.  (tVi)  as  to  the  adoption  of  an 
only  son  may  be  read  as  monitory  and  not  mandatory,  it  is  difficult 
to  see  why  the  precept,  now  under  discussion,  cannot  be 
so  read  with  the  superadded  reasoning  that  precept  No.  (t?)  may  be 
reasonably  interpreted  as  meaning  that  the  giving  in  adoption 
by  the  wife  is  not  to  be  effected  without  the  husband's  permisBion, 
if  the  situation  be  such  that  he  can  give  such  permission.  If  he 
were  dead,  he  could  not  give  such  permission,  at  the  immediate 
date  of  the  giving  in  adoption. 

(I)  (1899)  I.  L.   R.   22  Mad.   898;   L.  R.  261.  A.  US. 
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In  my  opinion,  the  weight  of  the  precepts  and  of  the 
authorities  is  in  favour  of  the  view  that  the  mother  had  power 
to  give  her  son  ia  adoption,  and  that  the  adoption  was  valid. 

The  appeal,  therefore,  fails  and  must  be  dismissed  with  oosts. 


Obzdt  J.    I  concur. 


s.   c.  G. 


Appeal  dianmsed. 


1908 


JOOESH 

Chakdba 
Bakbbjbb 

V, 
NBITYAKiXI 

Dbbi. 


JOGA  KOER,  In  re* 

Xfunatic — Mawtgement  of  lunations  estate — Custody  of  lunaHo*s  person — Lunacy 
Act  {XXXV  of  185S)  ss.  7,  9. 

Under  s.  9  of  the  Lunacy  Act  (XXXV  of  1858)  it  is  incumbent  upon  a  District 
Judge  to  appoint  a  manager  of  the  estate  of  a  person  adjudged  to  be  of  unsound 
mind. 

If  a  lunatic  be  weU  taken  care  of  by  his  own  people  at  home,  he  should  not  be 
forced  to  go  to  a  lunatic  asylum,  there  being  apparently  no  provision  in  the  Lunacy 
Act  authorizing  a  District  Judge  to  send  such  a  person  to  the  asylum. 

Appeal  by  Musammat  Joga  Koer. 

The  appellant,  the  widow  of  Jaiwanti  Sahu,  applied  to  the 
District  Judge  of  Arrah  on  the  Ist  March  1902  for  the  grant  of  a 
certificate  of  guardianship  of  her  son,  Bajendra  Prosad  Sahu,  aged 
32  years,  on  the  ground  that  he  had  been  imbecile  for  about  two 
months.  The  property  of  the  imbecile  was  worth  about  Es.  31,993, 
and  was  within  the  jurisdiction  of  the  District  Court.  The  petition 
further  stated  that  the  property  and  person  of  the  said  imbecile  had 
been  imder  her  management.  A  certificate  horn  the  Assistant 
Surgeon  of  Dumraon  was  filed  with  the  petition,  stating  that  the 
said  Eajendra  Prosad  was  of  imsound  mind. 

On  the  18th  April,  1902,  the  District  Judge  ordered  that  the 
imbecile  be  sent  to  the  Patna  lunatic  asylum,  and  added  that  upon 
this  being  done,  the  petition  woiJd  be  granted.  Joga  Koer,  on  the 
25th  April  1902,  filed  another  petition  stating  that  her  son^ 
Eajendra,  was  residing  in  his  family  house  at  Dumraon,  and  was 

•Appeal  from  Order  No.  248  of  1902,  against  the  Order  of  H.  B.  H.  Coxe, 
District  Judge  of  Shahabad,  dated  May  15,  1002. 


1903 
ffay  15. 
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1908  under  ihe  treatment  of  a  dootor,  and  tbat  onder  these  oirciiin« 
JooaKoeb,  fltanoes  it  would  be  difficult  to  take  him  to  tiie  Patna  Itmatic 
In  re.  asjlum ;  that  ihe  semindary  being  large  and  the  mahajani  bosmefls 
extenBiye,  the  estate  would  suffer  for  want  oi  a  certificate  of 
guardianship,  and  she  prayed  that  the  order  dated  the  18th  April 
be  not  be  carried  out,  but  that  a  certificate  of  guardianship 
as  well  as  the  management  of  the  lunatic's  property  be  granted  to 
her.  She  further  stated  in  her  petition  that,  if  the  Court  so 
desired,  she  would  produce  the  lunatic  before  it.  On  the  29tli 
April  1902,  the  District  Judge  refused  this  application,  and  on  the 
15th  May  1902  passed  a  further  order  as  follows:  ^* Orders  not 
obeyed.    Application  refused.'^ 

From  that  order  Joga  Koer  preferred  this  appeal. 

Babu  Promatha  Nath  Sen  for  the  appellant, 

ChiosB  AVD  Pbatt  J  J.  This  is  an  appeal  against  an  crder 
of  the  District  Judge  of  Shahabad  dismiasing  an  application  made 
by  one  Musammat  Joga  Koer,  mother  of  Rajendra  Prosad  Sahu. 
This  individual  was  described  in  the  application  presented  by  Joga 
Koer  to  be  a  lunatic,  and  the  lady  asked  that  she  might  be 
appointed  guardian  of  the  person  and  manager  of  the  estate  belong- 
ing to  the  lunatic  under  Act  XXXV  of  1868.  The  application 
was  accompanied  by  a  certificate  from  the  Assistant  Surgeon  of 
Dumraon,  stating  that  Rajendra  Prosad  Sahu  was  suffering  from 
unsoundness  of  mind  and  was  under  his  treatment,  and  that  he  was 
unfit  to  attend  to  his  business.  The  District  Judge  apparently 
took  it  for  granted  that  Bajendiu  Prosad  was  a  lunatic,  and 
expressed  an  opinion  (that  opinion  being  recorded  on  the  18th 
April  1902)  that  Rajendra  Prosad  being  well  off,  bis  property 
should  be  devoted,  first  of  all,  to  his  welfare ;  and  he  directed  that 
the  lunatic  be  sent  to  the  Patna  lunatic  asylum,  where  be  would 
be  properly  looked  after,  and  perhaps  cured.  And  the  learned 
Judge  added  as  follows: — "When this  has  been  done  this  petition 
will  be  granted.  Put  this  up  on  the  15th  May  if  nothing  further 
has  been  done  by  them."  On  the  25th  April  1902,  a  petition  was 
presented  to  the  District  Judge  by  Musammat  Joga  Koer,  stating 
that  Rajendra  Prosad  was  residing  in  his  family  house  at  Dumraon 
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and  had  been  put  under  the  treatment  of  the  medical  officer  there ;  1903 
that  he  was  the  only  male  member  in  the  family,  and  that  it  would  joaiTKoBB, 
be  difficult  to  take  him  to  Patna  and  put  him  imder  medical  treat*  ^^  ^^' 
ment  there^  and  further,  that  the  zemindary  being  large  and  the 
mahajani  business  being  extensiye,  the  estate  would  suffer  for  want 
of  a  certificate  of  guardianship ;  and  she  prayed  that  the  order  made 
by  him  (the  District  Judge)  on  the  18th  April  be  not  carried  out, 
and  that  a  certificate  of  guardianship  be  granted  to  her.  She  stated 
at  the  same  time  that  she  was  willing  to  produce  the  lunatic  before 
the  Judge,  if  so  required.  On  the  29th  April  1902,  the  Judge 
recorded  the  following  order :— "  The  petition  to  excuse  the  lunatic 
being  sent  to  Patna  put  in — Eef  used," — and  this  was  followed  by 
another  order,  which  was  on  the  15th  May  1902: — "Orders  not 
obeyed.  Application  refused."  The  result  is  that  no  manager  in 
respect  of  the  estate  of  the  lunatic  has  been  appointed,  and  the 
lunatic  has  been  ordered  to  be  sent  to  the  lunatic  asylum  at 
Patna. 

Section  9  of  Act  XXXV  of  1858  runs  as  f  oUows :— «  When  a 
person  has  been  adjudged  to  be  of  unsound  mind  and  incapable 
of  managing  his  affairs,  if  the  estate  of  such  person  or  any  part 
thereof  consists  of  property  which  by  the  law  in  force  in  any 
Presidency  subjects  the  proprietor,  if  disqualified,  to  the 
superintendence  of  the  Court  of  Wards,  the  Court  of  Wards 
shall  be  authorized  to  take  charge  of  the  same.  In  all  other  cases, 
except  as  otherwise  hereinafter  provided,  the  Civil  Court  shall 
appoint  a  manager  of  the  estate.  Any  near  relative  of  the 
lunatic  or  the  public  curator,  or  if  there  be  no  public  curator,  any 
other  suitable  person,  may  be  appointed  manager."  So  that,  if  a 
person  be  adjudged  to  be  of  unsound  mind,  and  incapable  of 
managing  his  own  affairs,  it  is  incumbent  upon  the  District  Judge 
to  appoint  a  manager  of  the  estate  belonging  to  such  person. 
In  the  present  case,  the  District  Judge  has  simply  passed  the 
order  that  Bajendra  Pershad  Shahu,  the  lunatic,  be  sent  to  the 
Patna  lunatic  asylum.  And  he  has  refused  the  application  made 
by  the  mother  of  the  lunatic  apparently  without  any  consider- 
ation, whether  it  was  incumbent  upon  him  to  appoint  a  manager 
to  the  estate  belonging  to  the  said  lunatic.  Beferring  to  the 
order  which  he  made  on  the  18th  April  1902^  it  would  appear  that 
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1903  the  Judge  meant  to  reserve  the  question  of  the  appointment  of  a 
joqTkoee  iiiMiager  to  the  estate  of  the  lunatic,  pending  the  treatment  which 
In  re.  he  desired  the  lunatic  should  be  put  under  at  the  Patna  lunatic 
asylum.  For  aught  we  know,  the  lunatic  might  have  to  be 
detained  for  the  purpose  of  treatment  for  some  years  together ; 
and  we  do  not  understand  whether  the  learned  Judge  seriously 
meant  that  all  this  while  the  estate  of  the  lunatic  should  be  left 
uncared  for,  and  without  a  manager. 

We  observe  that  the  learned  District  Judge,  although  some 
evidence  was  produced  before  him  as  to  the  unsoundness  of  mind 
of  Rajendra  Pershad,  has  not  determined  whether  that  person  is 
a  lunatic,  as  he  was  bound  to  do  under  Act  XXXV  of  1858  (see 
section  7),  and  it  is  necessary  that  this  should  now  be  done. 

Turning  then  to  the  question  whether  Rajendra  Pershad 
should  be  sent  to  the  lunatic  asylum,  we  observe  that  there  is 
apparently  no  provision  in  Act  XXXV  of  1858  authorising  a 
District  Judge  to  send  a  person  adjudged  to  be  a  lunatic  to  the 
lunatic  asylum ;  but  it  is  not  necessary  in  the  view  that  we  take  of 
the  matter  to  express  any  decisive  opinion  upon  the  point  at  the 
present  stage.  Rajendra  Pershad  is  evidently  a  man  of  means. 
According  to  the  statements  made  by  his  mother,  he  has  been 
residing  at  Patna  with  his  family,  and  been  under  medical  treat- 
ment there ;  and,  if  he  is  not  absolutely  violent,  and  may  be  well 
taken  care  of  by  his  own  people  at  Dumraon,  and  can  get  proper 
medical  treatment  at  that  place,  there  is  no  reason  why  he  should 
be  forced  to  go  to  the  lunatic  asylum.  We  think  that  the  District 
Judge  should  reconsider  this  matter  before  he  makes  up  his  mind 
to  take  the  step  which  he  intended  to  take  by  his  order  of  the 
18th  April  1902* 

We  need  hardly  add  that,  in  any  event,  it  would  be  incumbent 
upon  the  District  Judge,  in  view  of  the  provisions  of  section  9 
of  Act  XXXV  of  1858;  to  appoint  a  manager  to  take  charge  of  the 
estate  of  Rajendra  Shahu,  and  he  will  now  be  required  to  appoint 
a  person  as  manager.  If  the  mother  be  a  fit  and  proper  person, 
we  do  not  see  why  she  should  not  be  so  appointed. 

With  these  remarks  the  otders  of  the  District  Judge  of  the 
18th  April  1902  and  15th  May  1902  will  be  set  aside  and  the 
ease  sent  back  to  him  for  reconsideration  with  reference  to  the 


Digitized  by 


Google 


VOL.  XXX.]  •  CALCUTTA    SERIES.  977 

remarks  which  we  have  abready  made.    The  learned  Judge  is        1903 

requested  to  take  up  this  matter,  if  possible,  out  of  turn.  joga  Kobb, 

In  re, 

B.  G.  M.  Appeal  alloiced.     Case  remanded. 


AMIEUDDI  BEPARI  1903 

V.  April  16. 

BAHADOOR  KHAN/ 

ITotice  of  dUhonour-^Ntgoiiable  Instrumentt  Act  {XXVI  qf  1881),  tt.  SO, 
93,  98Sundi — lAaUliUf  oj  drawer, 

Li  order  to  make  tlie  drawer  of  a  hundi  liable  in  case  of  dishonour  by  tbe 
drawee  or  acceptor  thereof,  it  is  necessary  for  the  pluntiff  to  show  that  due  notice 
of  dishonour  was  given  to  the  drawer,  or  that  he  (the  drawer)  did  not  suffer  any 
damage  for  want  of  such  a  notice. 

Krishnathet  Bin  Oanshet  Shetye  v.  Sari  Valji  JBhatye  (1)  and  Moti  Lai 
y.  Moti  Lai  (2)  referred  to. 

Second  apfeal  by  the  plaintifiEs,  Amiruddi  Bepari  and  others. 

This  appeal  arose  out  of  an  action  for  a  certain  sum  of  money 
based  on  a  hundi.  The  allegation  of  the  plaintiffs  was  that  the 
hundi  was  executed  in  favour  of  one  Yanus  Bepari  by  defendant 
No.  2,  and  which  was  accepted  by  defendant  No.  1 ;  that  the  said 
Yanus  Bepari  had  an  eight-anna  share  of  the  hundi^  and  the 
plaintiffs  Nos.  1  and  2  had  the  remaining  eight  annas  ;  that  the 
said  Yanus  Bepari  died,  leaving  him  surviving  two  sons,  plaintiffs 
Nos.  4  and  5,  the  proformd,  defendants  Abdul  Eahman  and  others, 
and  a  daughter  named  Nurbanu  Bibi,  as  heirs ;  that  ihBproform& 
defendants  and  the  said  Nurbanu  Bibi  sold  their  share  in  the 
hundi  to  the  plaintiff  No.  3 ;  that  the  said  hundi  was  presented 
to  the  defendant  No.  1  for  acceptance,  who  accepted  it  promising 
to  pay  the  amount;  but  he  did  not  do  so,  and  hence  the  suit. 
The  defendant  No.  2  alleged  that  he  had  no  notice  of  the  transfer, 

*  Appeal  from  Appellate  Decree  No.  2155  of  1900  agiunst  the  decree  of  Mohim 
Chunder  Ghose,  Subordinate  Judge  of  Dacca,  dated  June  21,  1900,  affirming  th« 
decree  of  Upendra  Nath  Dutt,  Munsif  of  that  District,  dated  Jan.  26, 1900. 

(1)  (1896)  I.  L.  R.  20  Bom.  488.  (2)  (1838)  I.  L.  R.  6  All.  78. 
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nor  any  demand  was  made  from  bim  of  the  amount  under  daim ; 
and  that  he  was  not  liable  inasmuch  as  the  defendant  No.  1  b»d 
accepted  the  hundi. 

The  Court  of  First  Instance  decreed  the  plaintiff's  suit  aa 
against  the  defendant  No.  1,  but  dismis8ed|it  as  against  the  defend- 
ant No.  2,  the  drawer  of  the  hundi  Against  this  decision  the 
plaintiffs  appealed  to  the  Subordinate  Judge  of  Dacca,  who  dis- 
missed the  appeal,  holding  that  in  order  to  make  the  defendant 
No.  2  liable^  it  was  necessary  to  serre  him  with  a  notioe  of 
dishonour. 

Moulvi  ShaiMul  Suday  for  the  appellants^  contended  that  no 
notice  was  necessary.  If  any  notice  was  necessary  at  aU,  it  was 
for  the  defendant  No.  2  to  show  that  no  notice  was  served  upon 
him,  and  that  he  suffered  damage  for  want  of  such  notice. 

Babu  Sarat  Chandra  Basaky  for  the  respondents,  was  not  called 
upon. 

Bamvzvz  avb  Mztba  «r J*  This  is  an  appeal  against  the 
decision  of  the  Subordinate  Judge  of  Dacca  dated  the  2l6t  of 
June  1900.  The  suit  was  one  brought  upon  a  hundi;  and  the 
Subordinate  Judge  has  given  the  plaintiff  a  decree  against  the 
defendant  No.  1,  the  acceptor  of  the  hundi^  and  dismissed  the 
suit  as  against  the  defendant  No.  2,  the  drawer  of  the  hundi^  on 
the  ground  that  the  plaintiff  did  not  give  him  any  notice  of 
dishonour.    Plaintiff  now  appeals  against  the  decision. 

The  learned  pleader  for  the  appellant  ai^ues  that  it  was  not 
necessary  to  give  notice,  because  the  defendant  has  not  shown 
that  he  has  suffered  any  damage  for  want  of  notice.  We  thiuk, 
however,  that  it  is  plain  from  the  terms  of  sections  30  and  93  of 
the  Negotiable  Instruments  Act  that  notice  was  absolutely  neces- 
sary to  give  the  plaintiff  a  cause  of  action,  and  notice  can  only  be 
dispensed  with  under  the  circumstances  mentioned  in  section  98  of 
that  Act.  The  plaintiff  has  not  shown  that  any  of  the  oiroum- 
stanoes  mentioned  in  section  98  exists.  Therefore,  we  think  that 
the  suit  wa3  rightly  dismissed. 

We  are  supported  in  this  oonclusion  by  the  rulings  in  the  oases 
of  Kriahnoihit  v.  Hari    Valji  Bhatye{l)  ^sAMoti  Lai  v«    MUi 
(1)  (1895)  I.  L.  R.  20  Bom.  488. 
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Lal{l).    It  is  for  the  plaintid  to  i^ow  that  notioe  wteta  gi^en,  or        1903 
that  the  defeodaat  oould  not  snfEer  tiamage  for  want  of  it.    It    Ammym 
was  not  for  the  defendant  to  show  that  he  had  saffered  damage      bbbabi 
for  want  of  notice.    As  a  matter  of  fact,  the  defendant  raised  in    Bahadoos 
his  written  statement  the  plea  that  he  had  received  no  notice,  so 
it  lay  upon  the  plaintifE  to  show  that  the  defendant  could  not 
suffer  any  damage  for  want  of  notice.    But  be  has  not  done  so. 
The  i^^al  is  dismissed  with  costs. 

6.  c.  G.  •  Jppeal  dismissed. 
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Mevivar^ExeeiUion  qf  Decree — Limtiaium  Act  (XV  of  1877),  Seh.  II,  Art,  180-- 
NoHee—CitfU  Procedure  Code  (Act  XIV  of  1882),  m.  232,  2i8. 

Where  a  notice  was  iwaed  under  ss.  232  and  248  of  tbe  Civil  Procedure 
Code  for  the  execution  o!  a  decree  and  further  proceedings  were  dr(^ped  until 
after  the  period  aHowed  by  limitation  computed  from  the  date  of  such  decree: — 

Seld,  that  there  being  no  order  made  by  the  Court  such  notice  alone  did  not 
operate  as  a  revivor  of  the  decree  within  the  meaning  of  Art.  180,  Sch.  II  of  the 
Limitation  Act. 

Ashootoeh  Dutt  v.  Docrga  Chum  Chatterjee(l)  and  Smja  Soetein  v.  Jfonohar 
Das  (2)  discussed. 

This  was  an  application  for  the  execution  of  a  decree  made 
on  the  12th  of  December  1889. 

It  appeared  that  the  plaintifE  who  obtained  the  decree  died  in 
March  1896  without  ever  having  applied  for  execution.  His 
executrix,  Dhundaye  Bibi,  died  in  March  1901,  also  without 
having  applied  for  execution. 

•  Application  in  Original  Civil  Suit  No.  474  of  1889. 

(1)  (1888)  I.  L.  R.  6  All.  78.  (2)  (1880)  I.  L.  R.  6  Calc.  604. 

(8)  (1896)  I.  L.  R.  24  Calc.  244. 
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On  the  12t}i  of  December  1901,  preciflely  12  years  after  the 
date  of  the  decree,  Jamna  Daye  Bibi,  sole  heiress  of  the  said 
Dhundaye  Bibi,  obtaiiied  an  order  for  Letters  of  Administration 
to  the  estate  of  Dhundaye  Bibi,  and  at  the  same  time  applied  for 
execution  of  the  decree  of  the  12th  of  December  1889. 

Notice  was  ordered  to  issue  in  respect  of  her  application  for 
execution  rmder  ss.  232  and  248  of  the  Code  of  Civil  Procedure. 

After  the  notice  had  issued  Jamna  Daye  Bibi  died,  and  further 
proceedings  were  dropped. 

Mr.  Dunne  {Mr.  Sinha  with  him),  in  support  of  the  application, 
contended  that  the  order  for  notice  to  issue  under  ss.  232  and 
248  of  the  Code  of  Civil  Procedure  constituted  a  sufficient  revivor 
within  the  meaning  of  Article  180  of  the  second  Schedule  of 
the  Limitation  Act  (XV  of  1877). 

Mr.  Chakramrti  {Mr.  B.  C.  Mitter  with  him)  contra.  A 
notice  for  an  order  to  issue  is  not  a  revivor.  When  followed  by 
an  order  then  it  is  a  revivor,  and  the  date  of  the  order  gives  a 
fresh  starting  point  from  which  limitation  may  run :  see 
Ashootosh  Dutt  v.  Doorga  Churn  C/tatterjee{l)t  Tincourie  Dawn  v. 
Dehendro  Nath  Mookerjee{2)^  Futteh  Narain  Chowdf»y  v. 
Chundrahati  Chou>dhram{^).  Time  which  has  begun  to  run 
cannot  be  suspended  by  death:  Suja  Hossein  v.  Monohar  D(m(4). 
An  application  for  transmission  is  not  an  application  for  the 
execution  of  decree  within  s.  230  of  the  Code  of  Civil  Procedure : 
Nilmony  Singh  Deo  v.  Biresaur  Banerjee{S). 

Mr.  Dunne  in  reply.  The  cases  cited  do  not  deal  with  this  point 
which  is  an  entirely  new  one.  In  each  of  the  cases  cited  there 
had  been  an  order  ;  here  there  was  none.  An  application  for 
transmission  is  not  one  for  execution,  but  it  has  been  held  that  an 
application  for  transmission  is  a  revivor  within  Art.  180  of  the 
Limitation  Act :  see  St^/a  Hossein  v.  Monohar  jDfl«(4),  which 
shows  there  was  no  need  for  an  order  for  execution.  The  Code 
does  not  limit  revivor  to  an  order— a  notice  suffices.  It  must  be 
the  date  of  my  application  that  counts.  If  an  order  keeps 
the  decree  alive,  why  should  not  a  notice  P 

(1)  (1880)  I.  L.  E.  6  Calc.  504.  (3)  (1892)  I.  L.  R.  20  Calc.  551. 

(2)  (1890)  I.  L.  E.  17  Calc.  491.        (4)  (1896)  I.  L.  E.  24  Calc  244. 

(5)  (1889)  I.  L..R.  16  Calc.  744. 
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Habxvotov  J*  This  is  an  application  for  the  execution  of 
a  decree  made  on  the  12th  of  December  1889. 

The  plaintiff  who  obtained  the  decree  died  on  the  21st  of 
March  1896,  leaving  Dhnndaye  Bibi  his  executrix.  She  died  on 
the  21st  of  March  1901,  leaving  Jamna  Daje  Bibi  her  sole  heiress. 

On  the  12th  of  December  1901,  precisely  12  years  after 
the  date  of  the  making  of  the  decree,  Jamna  Daye  applied  for 
execution.  She  had  not  obtained  Letters  of  Administration  :  her 
application  was  therefore  refused,  but  she  applied  for  Letters  of 
Administration  on  the  same  day,  and  the  order  was  made  that 
Letters  of  Administration  shoidd  issue  to  her,  whereupon  she 
renewed  the  appKcation  for  execution  of  the  decree  of  the  12th 
of  December  1889,  and  notice  was  ordered  to  issue  under  sections 
232  and  248  of  the  Civil  Procedure  Code. 

After  notices  had  issued  she  died,  and  no  order  was  made  for 
the  execution  of  the  decree.  Owing  to  her  death,  proceedings 
were  dropped. 

On  behalf  of  the  judgment-debtor  it  is  urged  that  this  applica- 
tion is  barred  by  limitation. 

By  Article  180  of  the  Limitation  Act  it  is  provided  that  the 
decree  must  be  enforced  within  12  years  of  the  making  of  it> 
unless  there  has  been  a  revivor  or  part  payment  of  interest  or 
principal  due  under  the  decree  or  an  acknowledgment  by  the 
person  liable  under  the  decree. 

On  the  part  of  the  applicant  it  is  contended  that  there  hsu3 
been  a  revivor  created  by  the  application  made  on  the  12th  of 
December  1901,  and  by  the  notice  issued  thereunder. 

The  case  of  Aahootosh  Du(t  v.  Doorga  Churn  Chatterjee  (1) 
and  several  cases  were  cited  in  support  of  the  proposition  that 
an  order  for  execution  operates  as  a  revivor,  but  it  is  unnecessary 
to  examine  these  cases  because  in  the  present  case  there  is  no 
order  for  execution.  There  is  no  authority  for  the  proposition 
that  the  fact  that  an  application  has  been  made  and  notices  have 
been  issued  to  the  judgment-debtor  under  sections  232  and  248  of 
the  Civil  Procedure  Code,  creates  a  revivor  of  the  decree. 

The  principle  on  which  an  order  for  execution  operates  as  a 
revivor  is  found  in  the  judgment  delivered  in  the  case  of  St^'a 

(1)  (1880)  I.  L.  R.  6  Calc.  504. 
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Sossein  t.  Uonohar  2)^(1 ),  whioh  is  based  ou  the  ground  that 
the  order  is  made  after  nctioe  on  the  judgment-debtor  to  show 
cause,  and  after  hearing  both  parties  if  they  desired  to  be  heard. 
The  order  made  gives  a  right  to  execute  the  decree,  and  from  that 
fresh  starting  point  the  time  must  run*  It  thus  operates  aa  a 
revivor  of  the  right  to  execute  the  decree. 

In  the  present  ease  the  Court  has  made  no  order  between 
the  parties  deciding  the  question  whether  there  is  a  right  to 
execute  the  decree,  as  the  (Nroceedings  w^e  drc^ped  b^ore  any 
order  was  made. 

There  being  no  order,  there  is  no  revivor. 

The  applicant  has  failed  to  shew  that  the  time  to  execute  the 
decree  has  been  extended  by  revivor  but  he  has  alleged  an 
acknowledgment  in  writing  which  has  been  denied  by  the  judg- 
ment debtor. 

The  case  will  be  set  dowui  if  the  parties  so  desire  it,  for  the 
trial  of  the  issue  as  to  whether  an  acknowledgment  sufficient  to 
take  the  case  out  of  the  limitation  Act  has  or  has  not  been  given. 

I  reserve  the  costs. 

Attorney  for  the  plaintiff :  H.  H.  Bemfry. 
Attorney  for  the  defendant :  Subodh  Chunder  Mitter. 

J.   E.   G. 

(1)  (1896)  I.  L.  R.  24  Calc  244. 
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KADAMBINI  DASSI  1908 


t?.  JuUf  16. 

KUMUDINI  DA8SI.* 

Svidenee-^Belevanifaei — Seidenee  Act  fXofl872J,  s,  10-^  Conspiracy,  evidence 
of^StaUmevte  hf  an  alleged  eonepiraior  to  a  third  party,  relevancy  rf. 

Statements  made  by  an  alleged  conspirator  to  a  tHird  party  suggesting  that 
there  had  been  a  conspiracy  between  the  plaintiff  and  others  in  connection  with  the 
forgery  of  an  alleged  will,  are  not  relerant  when  such  statements  are  used  to 
prove  (a)  the  existence  of  a  con^iracy  as  to  which  there  is  no  issue,  or  (ft)  that  the 
plaintiff  was  a  party  to  it. 

On  the  25th  May  1902  Gopal  Lai  Seal,  a  wealthy  inhabitant 
of  Galoatta,  died  at  Chandemagore,  leading  him  Burviying  his 
two  widows,  Kumudini  Dassi  and  Nayan  Manjari  Dassi,  and  his 
mother,  Eadambini  Dassi.  Two  months  after  Gopal  Lai  Seal's 
death,  his  mother  Kadambini  and  one  Nogendra  Nath  Mitter 
applied  to  the  High  Court  for  grant  of  probate  of  a  will  alleged 
to  have  been  executed  by  the  said  Gopal  Lai  Seal.  To  this 
application  both  the  widows  of  the  deoeased  entered  caveats,  alleging 
that  the  deceased  died  intestate,  and  that  the  will  propounded 
was  a  forgery.  Subsequently,  and  prior  to  the  hearing  of  this 
suit,  Eadambini  died,  and  the  suit  was  proceeded  with  on  behalf 
of  the  surviving  plaintiff,  Nogendra  Nath  Mitter. 

At  the  hearing  of  this  suit,  and  while  one  Shoshi  Shekhar 
Banerjee,  a  witness  on  behalf  of  the  younger  widow  Nayan 
Manjari,  was  under  examination,  it  was  proposed  by  her  counsel  to 
tender  in  evidence  two  statements  alleged  to  have  been  made  to  the 
witness,  Shoshi  Shekhar,  by  a  third  party  named  Satish  Chunder 
Mukerjee. 

Th0  Offg.  Advocate-Oeneral  (Mr.  Pugh)^  Mr.  J.  O.  Woodroffe 
and  Mr.  J.  N,  Banerjee  for  Nayan  Manjari.     We  are -entitled  to 

•  Original  Suit  No.  11  of  1902. 
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1903       tender  these  two  statements  in  evidenoe,  they  being  relevant  under 
Kadambibti  ^'   ^^  ^^  *^®  Evidence  Act.     All  the  authorities  are  in  favour 
^^8*1       of  the  view  we  take. 

V, 

Dabsi.  -Jfr-   Jackson   {Mr.    Sinha    and  Mr.  Falkner  with  him)  for 

Eumudini  Dassi.  I  support  the  contention  of  the  learned 
Advocate-Q-eneral  and  submit  that  the  wording  of  s.  10  not 
being  "in  furtherance"  (as  in  the  English  law),  but  **La 
reference/'  the  statements  are  relevant  under  that  section  of  the 
Evidence  Act:  Cunningham's  Evidence  Act,  9th  edition,  p.  101 ; 
Field's  Evidence  Act,  5th  edition,  s.  10 ;  and  Whitley  Stoke's 
Evidence  Act,  s.  10,  referred  to. 

Mr.  Chakramrti  {Mr.  Oarth^  Mr.  Chaudhuriy  Mr.  KnigU  and 
Mr.  Seal  with  him)  for  the  plaintiff,  Nogendra  Nath  Mitter. 
Whether  the  wording  of  s.  10  of  the  Evidence  Act  is  "in  further- 
ance" or  "ii^  reference,"  that  must  be  in  reference  to  the  common, 
intention.  It  is  impossible  to  suggest,  where  one  or  two  persons 
make  a  statement,  that  such  statement  can  be  said  to  be  either  '  in 
furtherance '  or  '  in  reference '  to  a  common  intention :  see  Ameer 
Ali  and  Woodroffe's  Evidence  Act,  2nd  edition,  pp.  81,  82; 
Phipson's  Evidence,  p.  73 ;  and  Taylor  on  Evidence,  p.  593.  In 
effect,  s.  10  is  a  reproduction  of  the  English  Law.  You  cannot 
rely  on  a  statement  that  is  merely  tendered  and  not  proved. 
There  is  no  tangible  evidence  to  show  that  Nogendra  is  a  conspirator 
with  Satish.  There  has  been  a  mere  suggestion  of  conspiracy,  but 
there  is  no  proof ;  and,  moreover,  the  suggestion  is  denied.  There 
is  absolutely  no  sworn  testimony  to  that  effect.  The  Court  will 
have  to  be  satisfied  that  Nogendra  conspired  with  others. 

The  Offg.  Advoeate-Oenerai  in  reply.  The  other  side  have 
omitted  to  refer  to  the  Indian  Law  in  Ameer  Ali  and  Woodroffe's 
Evidence  Act.  Both  Norton's  and  Cunningham's  commentaries 
on  the  Evidence  Act  are  in  my  favour. 


Stbpksv  avb  EavDBSsov  J  J.  Two  statements  have  been 
tendered  which  purport  to  have  been  made  by  Satish  Ghunder 
Mukerjee  to  the  last  witness  Shoshi  Shekhar  Banerjee  and  attested 
by  him.     They  have  been  tendered  in  evidence  under  section  10 
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of  the  Evidenoe  Act.    It  appears  to  us  that  they  ought  not       1906 
to  be  admitted.    Section  10  deals  with  ^things  said  or  done  or  k^iJImbiki 
written  by  one  of  a    number  of  persons  who  have  conspired      D^sti 
together  for  a  particular  purpose  mentioned  (in  the  section),  such    Eumrcxirz 
things  being  done  with  reference  to  their  common  object,  and  the 
section  provides  that  they  are  relevant  as  against  each  of  the 
persons  believed  to  be  so  conspiring  as  well  for  the  purpose  of 
proving  the  existence  of  the  conspiracy  as   for  the  purpose  of 
shewing  that  any  such  person  was  a  party  to  the  conspiracy. 

In  the  course  of  the  hearing  there  have  been  suggestions  of 
a  conspiracy  between  Satish  Ghunder  Mukerjee  and  other  persons 
in  connection  with  an  alleged  will  of  G-opcd  Lai  Seal.  And  it 
may  be  that  as  the  result  of  this  case  we  may  have  to  come  to  the 
conoltLsion  that  Satish  Ohunder  Mukerjee  and  others  have  in  fact 
conspired  together  to  put  forward  a  forged  will,  but  as  to  that  it 
would  not  be  right  that  we  should  express  any  opinion  now. 
There  is,  moreover,  no  issue  before  us  as  to  whether  there  was  a 
conspiracy,  and  even  if  there  were,  we  are  not  prepared  to  say  on 
the  evidence  as  it  stands,  that  there  is  any  reasonable  ground  within 
the  meaning  of  the  section  for  believing  that  either  the  plaintiff 
Nogendra  Nath  Mitter  or  Kadambini,  who  has  died  since  the 
institution  of  these  proceedings,  was  a  party  to  the  conspiracy. 

That  being  so,  we  do  not  consider  that  the  statements  are 
relevant  or  can  be  used  to  prove  (i)  the  existence  of  the  conspiracy 
as  to  which,  as  has  been  said,  there  is  no  issue,  or  (ii)  that  Nogendra 
Nath  Mitter,  the  surviving  plaintiff  was  a  party  to  the  conspiracy. 

Under  these  circumstances  the  statements  will  be  rejected. 

Attorney  for  the  plaintiff:  N.  C.  Boh. 

Attorneys  for  Eumudini  Dassi :  Kali  Nath  Mitter  &  Sarbom 
dhikari. 

Attorneys  for  Nayan  Maxqari :  8,  D.  Dutt  &  Qupta. 

B.  G.  M. 
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SARAT  CHANDRA  SINaH 

1909  V. 

j"^^^,  BROJO  LAL  MUKERn*. 

FraoUee — Vakil^  right  to  audunoe  on  the  Original  Side  of  the  High  Courts 
Bevitional  Jurisdiction  of  the  High  Court  over  the  Preeideneg  Small  Cauie 
Court^Oivil  Procedure  Code  {Act  XIV  qf  1882)  s.  622. 

A  yikil  it  not  entitled  to  audience  on  the  Original  Side  of  the  High  Court. 

Applicaliona  for  the  exercife  of  the  Conrfa  rerisional  powen  over  the  Pren« 
dency  Small  Caufe  Coori  are  properly  dealt  with  in  the  ezerdie  of  the  Ordinary 
Original  Ciyil  Jariidiction  of  the  Court,  and  ahould  be  made  in  the  usual  way  by 
an  advocate  of  the  Court  instructed  by  an  attorn^. 

Application  by  a  vakil  to  a  Judge  sittiiig  on  the  Original 
Side  of  the  High  Court. 

On  an  applioation  being  presented  on  behalf  of  one  Brojo  Lai 
Mukerji  (the  defendant  in  the  Presidency  Small  Cause  Court 
suit  No.  16286  of  1902),  by  Babu  Boidya  Nath  Dutt~a  valdl 
enrolled  and  practising  on  the  Appellate  Side  of  the  High  Court, — 
for  the  exercise  of  EcTisional  Jurisdiction  under  s.  622  of  the 
Code  of  Civil  Procedure,  in  respect  of  the  decree  of  that  Court 
made  in  the  suit,  the  question  arose  as  to  a  vakil's  right  to 
audience  on  the  Original  Side  of  the  High  Court. 

The  Officiating  Advocate-General  {Mr.  L.  P.  Pugh)  shewed 
cause,  upon  notice,  against  the  application  being  made  by  a  vakil. 
Yakils  have  no  right  to  appear  on  the  Original  Side.  This  has 
always  been  the  practice  and  never  departed  from.  The  applica- 
tion is  one  within  the  jurisdiction  of  the  Original  Side  of  the  High 
Court,  and  following  the  practice  which  has  been  prevailing  since 
the  time  when  the  Old  Supreme  Court  was  in  existence,  the  vakils 
should  not  be  allowed  to  appear  and  argue  on  the  Original  Side. 

[The  Advocate-General  desired  to  cite  authorities,  but  "H^  Lord- 
ship did  not  think  it  necessary  at  that  stage.] 

Babu  Boidya  Hath  Duit.    Under  s.  6  of  the  Presidency  Small 
Cause  Courts  Act  a  va^  has  a  right  to  appear  in  this  Court  which 
*  Application  under  •.  622  of  the  Civil  Fhxsedure  Codt. 
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has  Appellate  Jurisdiotion  over  the  Small  Oause  Oonrt:  see  also  i908 
8.  4y  Legal  Practitioners  Act,  and  s.  15,  Letters  Patent  and  Eule  sabIt 
71  of  Belchamhers*  Eules  and  Orders.  OHAFDmA 

SlIfQH 

The  Presidency  Small  Cause  Courts  Act  of  1882,  as  amended         «. 
by  Act  I  of  1896,  together  with  s.  16  of  the  Charter  Act,  does  ^^'^^^ 
away  with  whatever  Original  Jurisdiction  the  old  Supreme  Court 
had  over  the  Presidency  Small  Oause  Court. 

By  rule  72  of  the  Eules  and  Orders  of  the  High  Court  a 
vakil  can  appear  in  a  case  transferred  from  a  District  Court  to  the 
Original  Side  of  the  High  Court  in  its  Extraordinary  Jurisdiction, 
but  this  right  has  never  been  asserted.  Under  a  recent 
Eule*  of  the  High  Court,  applications  under  s.  622  of  the 
Civil  Procedure  Code  for  revising  orders  of  the  Calcutta  Small 
Cause  Court  are  to  be  made  before  a  single  Judge  sitting  on  the 
Original  Side  of  the  Court.  But  as  the  revisional  powers  have 
hitherto  been  exercised  by  the  Appellate  Side  of  the  Court  only, 
the  vakils  are  now  entitled  to  appear  before  the  single  Judge 
exercising  those  revisional  powers:  Kadambini  Baiji  v.  Ifadan 
Mohan  Ba%ack{\)^  Jadu  Mani  Boistabee  v.  Bam  Kumar  Chakra" 
varli{2)f  Saladhar  Maiti  y.  Choytonna  Maitiifi). 

The  Advocate-Oeneral  was  not  called  on  to  reply. 

S^^^  J-  I  do  not  think  it  is  necessary  to  call  on  the 
Advocate-General  to  reply,  inasmuch  as  the  question  argued  does 
not,  in  my  opinion,  admit  of  any  real  doubt. 

The  application  is  to  invoke  the  exercise  by  this  Court  of 
its  revisional  jurisdiction  over  the  Presidency  Small  Cause  Court 
under  section  622  of  the  Civil  Procedure  Code,  and  it  is  made 
on  the  Original  Side  of  this  Court  to  a  Judge  exercising  the 
Original  Civil  Jurisdiction  of  the  High  Court. 

The  application  is  not  made  in  the  usual  course  by  an  advocate 
of  this  Court,  but  it  is  made  by  a  vakil,  who  is  admittedly  not 

*  Bule  IVA. — ^Applications  under  section  622  of  the  Code  of  Civil  Procedure 
for  revision  of  orders  of  the  Calcutta  Presidency  Small  Cause  Courts  shall  be  heard 
by  a  single  Judge  sitting  on  the  Original  Side  of  the  High  Court* 

The  12th  June  1908.    (Calcutta  Gazette,  Jun^  24^  1903,  p.  845,) 

(1)  (1898)  8  C.  W.  N.  247.  (2)  (1902)  I.  L.  B.  29  Calc.  289. 

(8)  Ante,  p.  588. 
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IMS       entitled  to  praotise  on  the  Original  Side  of  this  Ooort    The 
Saiut      ^^^  contends,    however,    that   the    revisional    powers    which 

^Snrlw^    I  am  asked  to  exercise  do  not  fall  within,  or  form  part  of,  the 
«•         Ordinary  Original  Civil  Jurisdiction  of  this  Court,  and  I  am 

If  uxiBji.  asked  to  deal  with  the  application  as  a  Judge  exercising  some 
jurisdiction  other  than  the  Origincd  Civil  Jurisdiction  which, 
it  is  argued,  has,  for  the  purposes  of  applications  of  this  character, 
been  conferred  on  me  by  a  Rule*  of  Court  recently  issued. 

I  am  unable  to  assent  to  tiie  proposition  that  the  revisional 
powers  of  this  Court,  so  far  as  the  Presidency  Small  Cause  Court 
is  concerned,  can  only  be  exercised  by  this  Court  in  its  Appellate 
Jurisdiction.  • 

It  is  a  remarkable  f aot  that  the  jurisdiction  of  a  Judge 
ntting  on  the  Original  Side  to  exercise  revisional  powers  ov^  the 
Presidency  Small  Cause  Court,  which  is  now  challenged  for  the 
first  time,  has  been  exercised  ever  since  the  establishment  of  the 
High  Court  over  40  years  ago,  as  its  records  abundantly  show. 
Within  this  period  innumerable  applications  have  been  heard  and 
determined  by  single  Judges  sitting  on  the  Original  Side  of  this 
Court,  and  orders  and  decrees  of  the  Small  Cause  Court  have  from 
time  to  time  been  varied  or  set  aside.  No  Court  would,  I  venture 
to  say,  arrive  at  the  conclusion  that  this  jurisdiction  had  been 
wrongly  exercised  and  the  orders  made  thereunder  for  a  long 
series  of  years  were  null  and  void,  except  upon  the  clearest 
groimds.  I  am  aware  that  these  revisional  powers  have  in  recent 
years  been  exercised  on  various  occasions  by  Division  Benches 
sitting  on  the  Appellate  Side  of  this  Court.  I  say  nothing  with 
reference  to  the  question  as  regards  the  exercise  by  this  Court  in 
its  Appellate  Jurisdiction  of  these  revisional  powers.  I  think, 
however,  the  fact  that  the  High  Court  in  its  Appellate  Jurisdiction 
has  exercised  these  revisioneJ  powers  does  not  necessarily  afiect 
the  present  question,  which  is  whether  revisional  powers  are,  by 
legislative  enactment  or  otherwise,  excluded  from  the  Original 
Jurisdiction  of  this  Court.  Eevisional  Jurisdiction  of  the  Court 
is  not  necessarily  a  part  of  its  Appellate  Jurisdiction,  for  a  Court 
which  has  no  Appellate  Jurisdiction  over  another  Court  may  still 
exercise  Bevisional  Jurisdiction  over  it. 

•  Ante,  p.  987  (noU), 
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In  this  way  the  Supreme  Oourt  exeroised  Beyisional  Jurisdio*        1908 
tion  over  the  Presidenoy  Small  Cause  Court  and,  on  the  abolition      saiut 
of  the     Supreme    Court,    the    High    Court  in    its    Original     ^g-^^^^*^ 
Juriadiotion,  being    vested    with  the  powers    of  the   Supreme  v. 

Court    as  a  Oourt  of  Original  Jurisdiction,  continued  the  exercise    muubjx. 
of  the  same  revisional  powers. 

I  find  nothing  in  section  15  of  the  Charter  Act  or  in 
section  6  of  the  Presidenoy  Small  Cause  Courts  Act  which 
confines  revisional  powers  to  the  Appellate  Jurisdiction  of  this 
Court,  nor  are  the  cases  which  have  been  cited  any  authority  for 
that  contention. 

"The  remaining  question  is  whether  the  recent  Bule*  which  has 
been  issued  has  the  effect  of  vesting  the  Judges  sitting  on  the 
Original  Side  of  the  Court  with  some  new  or  special  jurisdiction 
so  as  to  enable  them  to  exercise  powers  which  they  would 
be  otherwise  unable  to  exercise.  I  do  not  think  it  was  intended 
that  this  Bule  should  have  any  such  effect  or  operation.  So  far  as 
I  know,  the  only  object  of  the  Bule  was  to  set  at  rest  the  question 
which  had  arisen  whether,  for  the  future,  applications  for  the 
exercise  of  the  Court's  revieional  powers  over  the  Presidency 
Small  Cause  Oourt  should  be  heard  on  the  Appellate  or  on  the 
Original  Side  of  the  Court.  It  has  now  been  decided  that  the 
Original  Side  practice  to  hear  and  determine  these  applications 
is  to  be  continued,  and  that  the  irregularity— if  I  may  use  the 
expression— of  sometimes  making  these  applications  on  the 
Appellate  Side  of  the  Court  should  be  discontinued. 

In  these  circumstances  I  am  of  opinion  that  this  application 
must  be  dealt  with  in  the  exercise  of  the  Original  Jurisdiction 
of  this  Court,  and  that  the  motion  must  be  made  in  the  usual 
way  by  an  advocate  of  the  Court,  instructed  by  an  attorney,  and 
not  by  a  vakil  who  is  not  entitled  to  audience  on  the  Original 
Side  of  the  Court. 

[At  the  request  of  the  vakil  the  petition  was  returned  to 
him  in  order  that  it  might  be  properly  presented.] 

J.  £.  G. 

•  Ant«,  p.  987  (note). 
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BUOY  QOPAL  MQKERJI 
!«•  NIL  RATAN  MUKERJL* 

Leoie — LimitaHon — JSKndu  widow,  lease  (granted  Ijf — 8uU  htf  revereionere  fer 
Iclae  poteeiiionr-^LimUaiion  Act  (XV  of  1877)  se.  91, 118, 125, 141. 

A  leaae  granted  l^  a  Hinda  widow  ia  on  her  death  only  voidable  and  not  of 
itaelf  void. 

Modlu  Sudan  Sii^k  ▼.  Booke(l)  followed:  Sadai  Naik  ▼.  Sera^  if<uir(2) 
referred  to. 

On  the  death  of  a  Hinda  widow  a  aiut  by  a  revernoner  to  recover  poaeeesion  of 
immoTeable  property  by  letting  aside  a  lease  executed  by  her,  is  governed  by  Art* 
91  and  not  by  Art.  141  of  Sch.  II.  of  the  Limitation  Act  (XV  of  1877). 

Jttgadamha  Ohaodhrani  y.  DaJekina  Mohun  Roy  Chaodhri{Z),  MaUtarjmn 
T.  ]Sfarhari{^),  Mohesh  Narain  Munthi  y.  Tdruek  Nath  MoUra{5),  Sirudwu 
Mmrctr  y.  Sanmani  Chavdo  Deshapande(6),  Janki  Kunwar  y.  Ajit  8i»ffh(7), 
Mahahir  Penkad  Singh  y.  Murrihur  Perthad  Jfarain  Singh  (S),  and  Chmnd&r 
Nath  Moee  y.  Mam  Nidhi  PaZ(9),  referred  to. 

Skeo  Shankar  Qir  y.  Uam  Shewak   Chowdhri(lO),    distingnished. 

Appeals  (No.  71  of  1899)  by  the  plaintifb,  Bejoy  Gopal 
Mukerji  and  others,  and  (Nos.  74,  87,  94,  99  and  176)  by  some 
of  the  defendants. 

These  appeals  arose  out  of  an  action  for  recovery  of  possession 
of  certain  immoveable  property  left  by  a  deceased  Hindu.  The 
suit  was  brought  by  four  out  of  the  seven  reversionary  heirs. 

•  Appeals  from  Original  Decrees  Nos.  71,  74,  87,  94,  99  and  176  of  1899.  against 
the  decree  of  Prosanna  Kumar  Qhoee,  Subordinate  Judge  of  Nadia,  dated  Nov. 
28, 1898. 

Before  Sir  Francis  W.  Maclean,  k.oJ.B.,  Chief  Justice,  and  Mr.  Justice 
Qeidt 

(1)  (1897)  I.  L.  E.  25  Calc.  1;  (6)  (1892)  I,  L.  R.  20  Calc  487; 

L.  R.  24  I.  A.  164.  L.  R.  20  I.  A.  80. 

(2)  (1901)  I.  L.  R.  28  Calc.  632.         (6)  (1899)  I.  L.R.  24  Bom.  200. 
(8)  (1886)  1.  L.  R.  18  Calc.  808;        (7)  (1887)  I.  L.  R.  16  Calc.  68; 

L.  H.  18  I.  A.  81.  L.  R.  14  1.  A.  148. 

(4)  (1900)  I.  L.  R.  26  Bom.  887;  (8)  (1892)  I.  L.  B.  19  Calc  629. 

L.  R.  27  I.  A.  216.  (9)  (1902)  6  C.  W.  N.  863. 

(10)  (1896)  I,  L,  R.  24  Calc.  77. 
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The  other  reversionary  heirs  having  refused  to  join,  they  were       1903 
made  parties,  defendants.    The  allegation  of  the  plaintiffs  was  buoy  Gopal 
that  one  Chandra  Bhnshan  Mukerji  was  the  proprietor  of  the     Mukbbji 
properties,  in  dispute ;  that  he  died  in  1832  leaving  him  smriving  Nil  Ratak 
his  widow,  Shoyamoni  Debi,  as  his  sole  heiress ;  that  in  1270  B.S. 
(1863)  Shoyamoni  created  an  mra  of  her  interest  for  a  term  of 
60  years  (1270  to   1329  B.S.,)  in  favour  of  one  Saroda  Prosad 
Mukerji,    and    Annoda  Prosad    Mukerji    the    father  of     the 
plaintiffs;  that  between  1271  to  1273  B.S.  Saroda  and  Annoda, 
on  the  basis  of  their  ijara,  granted  several  dar-ifaras  of  those 
properties  in  favour  of  different  persons,  who  again  created  several 
se-ijaras  in  favour  of  others;  that  Shoyamoni  died  in  Kartic  1300 
B.S.   (September  1893),  and  on  her  death  they  were  entitled  as 
reversionary  heirs  to  recover  khas  possession  of  the  properties  left 
by  the  last  full  owner. 

The  suit  was  brought  on  the  30th  September  1897,  for 
recovery  oi  possession  of  the  said  properties  by  cancellation  of 
the  ifara  created  by  Shoyamoni  and  of  the  dar'ijaras  and  se^ijaras 
created  by  the  tjaradars.  The  defence,  inicr  alia^  was  that  the 
Court  had  no  jurisdiction  to  entertain  the  suit;  that  the  suit  was 
bad  for  non-joinder  and  misjoinder  of  parties ;  that  the  suit  was 
barred  by  the  general  and  special  law  of  limitation ;  that  the 
plaintiffs  were  not  entitled  to  maintain  the  suit  in  respect  of  their 
shares  only;  that  the  ijara^  dar-ijaraa  a,nA  8e-ijaras  were  valid  and 
binding  as  againat  the  plaintiffs,  as  they  were  created  for  legal 
necessity  and  with  the  consent  of  the  then  reversioners ;  and  that 
by  acceptance  of  rent  and  allowing  the  ijaradars  to  go  on  paying 
the  Government  revenue,  the  plaintiffs  must  be  taken  to  have 
elected  in  favour  of  the  lease. 

The  Court  of  First  Instance  having  overruled  the  objections 
set  aside  the  f/ara,  the  dar-ijaras  and  se-ijaraa^  and  decreed  the 
plaintiffs'  claim  for  khas  possession  of  the  properties  with  the 
exception  of  those  in  dispute  lying  in  the  districts  of  Faridpore 
and  Mymensingh. 

Dr,  Ashuioah  Mookerjee  {Bahu  Hara   Prasad  Chatter jee  and  Jii>w2,8, 4. 
Bahu  Chunder  Kant  Qhose  with  him)  for  the  defendants-appellant 
(in  appeal  No.  74).     The  only  question  (material  to  the  point)  is 
whether  the  suit  of  the  plaintiffs  is  barred  by  limitation.    I  submit 
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1908       ihat  Aitide  91  of  Schedule  II  of  the  Limitation  Aot  applies    to 

BwoTg'opal  ttM  oase.    The  revewionerfl  are  bound  to  set  aside  the  lease  before 

MuKiui    tjigy  can  recover  possession  from  my  clients,  who  aie  the  ijaradar$. 

Nil  RATAH  dar-V'tradara,  eto.    The  plaintiffs  themselves  took  that  view  of  the 

McuBJi.    ^^^^^^J.  ^  appears  from  their  prayer  {Ka)  in  the  plaint.    The  lease 

by  the  widow  became,  on  her  death,  only  voidable  and  not  void. 

The  following  cases  were  cited :— JlfodAti  Sudan  Singh  v.  i2oo*»(l), 

Sadat  Naik  v.  Serai  Naik{2),    Jagadamba  Chaodhrani  v.   Dakhina 

Mohun  Boy  Chaodhri{Z),  Ma/karjun  v.  iVarAar»(4),  Moheth  Naram 

Munthi  V.  Taruck  Nath  MoHra{b),  Shrinivat  Murarv.  Hatmant 

Ohavdo  De9kajMnde(6),  Janki  Kumear  v.  Jjit  Singh(7),  Mahabir 

Prashad  Singh  v.  Hurrihur  Pershad  Narain  Singh  (8),    Chundar 

Nath  Bote  v.  Ram  NidUi  Pal{9),  Jagannath  Prasad  Gupta  Y.Bmjtt 

Singh(10),  Bam   Chandra  Mukerjee  v.  Ranjit  Si»yA(ll),   Lali  v. 

Murtidhar{Vl). 

3)r.  Ba%h  Behary  Qlme  {Babu  Bam  Charan  MiUer  and  Bab» 
Lai  Mohan  Dm  with  him)  for  the  respondents.  I  contend  that 
Article  91,  Schedule  II  of  the  Limitation  Aot  has  no  apphcation 
to  the  present  case,  which  is  governed  by  twelve  years'  limitafaon 
prescribed  by  Article  141  of  the  2nd  Schedule  of  the  Act.  ^e 
main  object  of  the  suit  is  to  recover  possession  of  immoveable 
properties,  and  the  plaintiffa'  prayer  to  set  aside  ^e  ijara,  dar- 
La.  and  >e-ijaras  is  subservient  to  that  prayer.  The  plamtiffs 
are  not  bound  to  have  the  ijara,  dar^fara*,  st^arat  etc.,  set  aside : 
Bee  Articles  121  and  125,  Schedule  H  of  the  Act.  I  r^ 
the  following  ca^:-8/,eo  Shankar  Oir  v.  Bam  Sh^  Chou,dk. 
rUlZ)  ShamLaiimrav.  Amarendro  Nath  Bose{U),  Sreeramuh, 
y  E^amma(15),  Seni  Pershad  Koen  v.  Dudh  Na^h  Boyil6), 
Srinath  Eur  v.  Prosunno  Kumar  Oho.e{17),  Pur«,t  Koer  v.  Paiut 

n^  a897)  I.  h.  R.  26  Cdc  1 ;  (»)  (1»8)  I- 1"  »'  "  ^  Jc  629. 

(1)  («W  1. 1--^  ^    ^^  ^^j  ^jg^jjjj  g  C.  W.  N.  868. 

m  a90i)  I.  L.  R.  28  Cdc  682.  (10)  (1897)  I.  L.  R.  26  CJc  864. 
SaSi  LR.18CJc.808;  (11)(1899)  I.  L.  R.  27  CJc.  242. 
(8)  <^mi-l-^  J  ^  ^  („)  (1901)  I.  L.  R.  24  All.  195. 

14^  (19W)  I.  L.  R.  25  Bom.  837  j       (19)  (1896)  I.  h.  R.  24  CJc  77. 
(4)  (1900)^1.  L  ^  ^^^^  ^^^  ^^^^  ^  ^  ^  ^  ^^^  ^ 

«^  /i«.2^  I  1.  R.  20  CJc.  487.        («)  (1902)  I.  L.  R.  26  M^d.  148. 
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Roy^l)^  Sheo  Narain  Singh  v.  Khurgo  Koerri/{2),  and  Rtinchordas        1908 
Vandratandas  v.  Parmtiba%{Z),  BijotGopal 

MUKBBJI 

Dr.  Askutosh  Mookerjee  in  reply.  v, 

KiL  Ratan 

Cur,  adv.  vuiL  Mukebji. 

MAO&BAjr  C.J.  This  is  a  suit  by  four  out  of  the  seven  j^^^  le. 
reversionary  heirs  of  a  deceased  Hindu,  subject  to  the  interest  of 
his  widow,  and  its  object  is  to  have  a  certain  ifara  lease  for  sixty 
years,  dated  September  1863,  and  all  the  dar-ijuras  and  ae-ijaraa 
and  other  rights  subordinate  thereto  declared  inoperative  as 
against  the  plaintiffs  for  khas  possession  of  the  property  in 
dispute  and  for  mesne  profits. 

The  suit  was  substantially  decreed  by  the  Subordinate  Judge 
of  Nadia ;  and  against  that  decision  six  appeals  have  been 
presented,  one  of  them.  No.  71  of  1899  by  the  plaintiffs,  on  the 
ground  that  the  Court  below  had  not  given  them  all  to  which 
they  are  entitled,  whereas  appeals  Nos.  74,  87,  94  and  99  are  by 
those  claiming  under  the  tjara^  whilst  apped  No.  175  relates  to  a 
very  small  matter  ;  and  the  plaintiffs  and  the  appelleuit  in  that 
appeal  have  settled  it. 

The  following  is  a  short  history  of  the  case :  — 

One  Chunder  Bhusan  Mukherjee,  from  whom  the  title  of  the 
plaintiff  is  traced,  died  in  1832,  without  any  son,  but  leaving 
his  wife,  Shoyamoni,  him  surviving.  At  that  time  she  was  a 
child,  apparently  about  ten  or  eleven  years  old ;  she  survived 
her  husband  for  more  than  60  years,  and  died  in  October  1893. 
She  would  appear  to  have  been  dispossessed  of  the  property  to 
which  she  was  entitled  as  heiress  of  her  husband  by  a  relation 
of  his,  one  Baman  Das  Mukherjee,  and  in  1844  she  instituted  a 
suit  to  recover  the  property  inherited  from  her  husband :  the 
litigation  lasted  from  1844  to  1858,  when  her  right,  which  had 
been  decreed  by  the  first  Court  and  by  the  Sudder  Dewany 
Adalut,  was  ultimately  affirmed  by  the  Judicial  Committee  of 
the  Privy  Council  in  1858.  She  would  appear  to  have  experi- 
enced great  difficulty  in  reaping  the  advantage  of  her  decree 
owing  to  the  opposition  of  Baman  Das  :   she  obtained  possession 

(1)  (1881)  I.  L.  R.  8  Calc.  442.  (2)  (1882)  10  C.  L.  R.  337. 

(8)  (1899)  I.  L.  R.  23  Bom.  725. 
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1903  of  part  of  the  property  only,  and  in  September  1863  Bhe  ezecut- 
BijotGopal  ®^  *^®  ^^^  ^®*^  ^^^  oomplained  of.  The  ijaradarn  under  the 
MuKBfijz  ijara  were  Annoda  Proead  Maker jee  andSaroda  Proead  Mokerjee, 
NilBatan  the  former  of  whom  was,  at  that  time,  one  of  the  rerer- 
MuKiBJi.  gjQii^jg^  whilst  Saroda  Frosad  Mukerjee  was  the  son  of  another 
Maclean  reversioner  Gouri  Prosad  Mukerjee.  Annoda  Prosad  Mukerjee, 
who  died  in  1882,  was  the  father  of  the  present  plaintiffs 
and  of  XTpendra  Lcdl  Mukerjee,  who  is  also  one  of  the  reyer- 
sionary  heirs,  and  who  declining  to  be  a  plaintiff  was  made 
a  defendant  in  the  suit.  The  other  reversionary  heirs  are  Tara 
Nath  Mukerjee  and  Nil  Batan  Mukerji,  and  they  are  defen- 
dants. The  rental  reserved  under  the  ijara  was  Bs.  12,330  odd ; 
the  term  was  for  sixty  years  from  the  date  of  the  lease,  and  the 
ijaradars  were  to  pay  out  of  the  above  rent  Bs.  7,030  odd,  the 
ooUectorate  sudder  reyenue. 

It  is  objected  for  the  plaintiffs  that  Shoyamoni  had  no  power 
to  grant  a  lease  of  the  property  beyond  the  period  of  her  own  life. 

The  defendants  are  those  claiming  under  the  (/oroa  dar-ijaras 
and  se'ijaras. 

The  plaintiffs  claim  that  the  ij'ara  lease  for  the  period  beyond 
the  life  of  the  widow  is  an  incumbrance  on  the  estate,  that  they 
are  entitled  to  have  it  set  aside,  and,  as  I  have  already  pointed 
out,  they  ask  for  that  relief  with  a  view  to  obtain  khas  possession 
of  the  property. 

I  have  already  mentioned  that  the  widow  died  in  October 
1893,  and  the  suit  was  instituted  on  the  30th  of  April  1897, 
more  than  three  years  after  her  death. 

The  defendants  contend  (i)  that  the  suit  is  barred  by 
limitation ;,  (iij  that  the  lease  is  binding  upon  the  plaintifEs,  as  it 
was  executed  for  legal  necessity  and  with  the  consent  of  the 
then  reversioners ;  and  (iii)  that  by  acceptance  of  rent  and 
allowing  the  ijaradars  to  go  on  paying  the  Government  revenue, 
the  plaintiffs  must  be  taken  to  have  elected  in  favour  of  the  lease. 

The  defendants  are  in  possession,  and  if  they  are  right  on  the 
first  point,  the  others  become  immaterial. 

l^e  case  of  the  defendants  is  that  the  plaintiffs  cannot  recover 
possession  of  the  property  without  first  setting  aside  the  i/ara 
lease  of  1863  ;  that  that  lease  is  an  obstacle  in  .their  path  which 


Digitized  by 


Google 


VOL.  XXX.]  CALCUTTA  SERIES.  996 

they  must  get  rid  of ;  that  the  form  of  their  Boit  reoognizes  that       i908 
this  is  so ;  and  they  contend  that,  under  those  oiroumstanoes,  the  fiuoiTGoPAL 
oase  falls  within  Article  91  of  the  Second  Schedule  to  the  Limi-     Mukbbji 
tation  Act,  which  runs  as  follows  : — **  To  cancel  or  set  aside  an  Kii.  batav 

instrument  not  otherwise  provided  for,"  the  period  of  limitation        

being  **  three  years  from  the  time  when  the  facts  entitling  the    ^^^  j'^ 
plaintiff  to  have  the  instrument  cancelled  or  set  aside  become 
known  to  him." 

The  plaintifls,  on  the  other  hand,  say  that  the  suit  is  one  merely 
for  the  recovery  of  possession  of  immoveable  property  to  which 
they  become  entitled  on  the  death  of  the  widow,  and  they  rely  upon 
Article  141  of  the  Schedule,  which  runs  as  follows:—"  Like  suit," 
that  is,  a  suit  for  possession  of  immoTeable  property  "by  a 
Hindu  or  Mahomedan  entitled  to  the  possession  of  immoveable 
property  on  the  death  of  a  Hindu  or  Mahomedan  female,"  the 
period  of  limitation  is  "twelve  years"  from  the  time  **when  the 
female  dies." 

These  being  the  contentions  of  either  side,  we  have  first  to 
consider  whether  the  lease  in  question  was  void  or  voidable.  This 
is  set  at  rest  by  the  Judicial  Committee  of  the  Privy  Council  in  the 
case  of  JUodhu  Sudan  Singh  v.  Booke{l)y  where  it  was  held  that 
a  lease  similar  in  principle  to  thai  now  under  discussion  was,  on 
the  death  of  the  widow,  only  voidable  and  not  of  itself  void. 
Their  Lordships  there  say  at  page  8 : — 

"Li  considering  their  effect  it  must  be  observed  that  the 
putni  was  not  void ;  it  was  only  voidable ;  the  Eaja  might  elect  to 
assent  to  it,  and  that  it  was  vaUd.  Its  validity  depended  upon  the 
circumstances  in  which  it  was  made.  The  learned  Judges  of  the 
High  Court  appear  to  have  fallen  into  the  error  of  treating  the 
putni  as  if  it  alsolutely  came  to  an  end  at  the  death  of  the 
widow." 

This  case(l)  has  been  followed  by  this  Court  in  the  case  of 
Sadai  Naik  v.  Serai  Naik{2). 

In  the  present  case  it  may  be  remembered  that  the  defence  of 
legal  necessity  and  of  election  to  treat  the  lease  as  valid,  if  sub- 
stantiated, would  show  that  the  lease  could  not  be  treated  as  ip$o 

(1)  (1807)  I.  L.  R.  26  Calc.  1 ;  L.  R.  24  I.  A.  164. 

(2)  (1901)  I.  L.  R.  28  Calc.  632. 
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1903      facto  Yoid.    The  plaintiflb  evidently  treat  the  lease  as  one  that  must 
BiJOY^PAii  ^®  avoided  by  beiDg  set  aside ;  and  the  question  before  us  appears  to 
iiDKiEji    resolve  itself  into  this — whether  they  could  obtain  khas  possession 
Nn  ratak  without  having  the  lease  set  aside.     If  they  oould  not.  Article  91, 
MuKKBJi,    ^^^  ^^^  Article  141,  would  seem  to  govern  the  case. 
Maolian  There  appears  to  us  to  be  no  real  difference  in  principle  between 

the  present  case  and  those  cases  in  which  the  Judicial  Committee 
has  held  that  when  a  plaintiff  seeks  to  recover  hha%  possession  of 
property,  and  he  cannot  successfully  do  so  unless  and  until  he 
displaces  an  apparent  adoption,  which  stands  in  his  way,  his  suit 
must  be  regarded  as  one  to  obtain  a  declaration  that  the  adoption 
is  invalid,  and  he  must  bring  it  within  the  period  specified  in 
Article  118  of  the  Second  Schedule  to  the  Limitation  Act.  I  refer 
to  the  case  of  Jagadamba  Chaodhrani  v.  Dakhina  Mohun  Rf^y 
Chaodhri(L)  and  to  the  observations  of  their  Lordships  in  the 
case  of  Malkarjun  v.  Narhari{2).  In  the  latter  case  their  Lordships 
say  at  page  350 :  — "  Then  the  suit,  being  rightly  described  as  one 
to  set  aside  an  adoption,  attracted  the  consequence  that  the  time  for 
suing  ran  from  the  date  of  the  adoption,  and  that  the  suits  of  1873 
and  1874  were  barred.  It  is  obvious  that  the  expression  '  set  aside 
a  sale'  is  not  attended  by  any  such  difficulty,  because  a  sale,  valid 
until  set  aside,  can  be  legally  and  literally  set  aside ;  and  anybody 
who  desires  relief  inconsistent  with  it  may  and  should  pray  to  set 
it  aside."  The  same  view  was  held  by  the  Privy  Council  in  the 
case  of  ifoheah  Narain  Mumhi  v«  Taruck  Naih  ]Uoitra{S)  and 
followed  by  the  Full  Bench  of  the  Bombay  High  Court  in  the 
case  of  Shrinivas  Murar  v.  Hanmant  Chavdo  Deshapand  (4). 

Again,  the  same  principle  would  appear  to  be  involved  in  the 
cases  of  Janki  Kunwar  v.  Ajit  Singh^S)^  Mohubir  Perakad  Singh 
▼,  Eurrihur  Per  shad  Narain  Singh{6)^  Chunder  Nath  B(m  v. 
Bamnidhi  Pal{7)  and  Shrinivaa  Murar  v.  Eanmant  Chavdo 
J)e8hapande{8).  The  only  case  in  this  Court  which  would  appear 
to  take  a  contrary  view  is  that  of  Bheo  Shankar  Oir  v.  Batn 

(1)  (1886)  I.  L.  R.  18  Calc.  308 ;  (4)  (1899)  I.  L.  B.  24  Bom.  260. 

L.  B.  18  I.  A.  84.  (5)  a887)  I.  L.  B.  16  Cftlc.  58  ; 

(2)  (1900)  I.  L.  R.  25  Bom.  837  ;  L.  B.  14  I.  A.  148. 

L.  B.  27  I.  A.  216.  (6)  (1892)  I.  L.  R.  19  Calc.  62X 

(8)  (1892)  I.  L.  B.  20  Calc.  487;  (7)  (1902)  6  C.  W.  N.  868. 

L.  B.  20  I.  A.  30.  (8)  (1899)*  I.  L.  R.  24 Bom.  260. 
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Shewnh  ChoicdM{l)j  but  there  the  document  was  treated  as  void        i903 
and  not  voidable.  Buot  Gk>PAL 

It  seems  to  me  to  be  a  little  foreign  to  the  present  enquiry  to     Mukbrji 
discuss  the  cases  of  Jagannaih  Prasad  Qupta  v.  RunjU  8ingh(2)j    Nil  Hatav 
Bam   Chandra    Mukerjee  v.   Rar^'ii    8%ngh(^)y  and    of   Luli    v.        .f_  ^* 
Moorlidhar{4:)y  for  these  were  cases  the  converse  of  that  in  the 
Privy  Council — Jagadamha    Chaodhrani    v.  Dakhina  Mohun  Roy 
Chaodhri(b)j   and  that    of   ShrinivaB  Murtir  v.  Hanmant  Chavdo 
DeaJiapandfifi). 

In  the  case  before  us  the  plaintiEEs  expressly  ask  to  have  the 
ijara  lease  set  aside,  and  cannot  recover  possession  unless  it  is 
set  aside. 

Prom  these  authorities  it  would  appear  that  if  the  plaintiffs  can 
recover  possession  without  setting  aside  the  lease,  then  Article  141 
would  apply,  and  not  Article  91  ;  but  if  they  cannot  so  succeed 
without  getting  rid  of  the  lease,  then  the  case  would  fall  within 
Article  91. 

It  is  contended,  however,  for  the  plaintiffs  that  Article  91 
cannot  apply,  because  the  time  from  which  the  period  begins  to 
run  is  when  the  facts  entitling  the  plaintiEEs  to  have  the  instru- 
ment cancelled  or  set  aside  become  known  to  them. 

It  has  not  been  disputed  that  these  facts  were  known  to  them 
on  the  death  of  the  widow,  and  probably  long  before,  for  the 
father  (Annoda)  of  five  of  the  reversioners  was  himself  one  of  the 
ijaradars,  and  his  ijara  interest  passed  under  his  will.  But  it  is 
said  that  these  facts  might  have  become  known  to  them  during 
the  life  of  the  widow,  in  which  case  they  would  have  had  to  bring 
their  suit  during  her  lifetime.  If  well  founded,  I  scarcely  see  how 
this  argument  would  assist  the  plaintiffs :  it  would  only  mean  that 
they  were  not  necessarily  entitled  to  three  years  from  the  death  of 
the  widow  ;  but  the  argument  does  not  appear  to  me  to  be  sound* 
because  the  lease  was  perfectly  good  during  the  widow  s  life,  and 
the  reversioners  did  not  become  entitled  to  hav^  the  instrument 
set  aside  until  after  her  death,  and  her  death  is  one  of  the  elements 
which  entitled  them  to  have  it  set  aside. 


(1)  (1896)  I.  L.  R.  24  Calc  77. 

(2)  (1897)  I.  L.  B.  25  Calc.  354. 

(3)  (1899)  I.  L.  B.  27  Calo«  242. 


(4)  (1901)  I.  L.  R.  24  AIL  195. 

(5)  (1886)  I.  L.  B.  13  Calc.  808. 

(6)  (1899)  r.  L.  B.  24  Bom.  260. 
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1903  In  the  case  suggeBied  the  plaintrflEs  might  have  proceeded 

BijotGopal ^^der  Artide  125  whioh  doee  not  appear  to  dash,  as  has  been 

UvTSRji    suggested,  with  the  view  we  take  as  to  the  applicability  of  Artide 

Kit.  ratav   91.    If  a  reversioner  desire  to  set  aside  a  deed  executed  by  a 

'    Hindu  widow,  whioh  is  voidable  as  against  him,  the  Legislature 

^^Cj'^  may  well  have  thought  that  it  was  desirable  that  such  suits 
should  be  brought  within  a  much  shorter  period  than  that 
presmbed  for  the  recovery  of  ismieveable  property  in  ordinary 
eases. 

On  these  grounds  I  think  the  suit  was  barred  by  limitatioii, 
and  it  must  be  dismissed  with  costs. 

The  result  will  be  that  appeals  Nos.  74,  87,  94  and  99  wiU  be 
allowed  with  costs,  and  appeal  No.  71  will  be  dismissed  with  costs. 
Appeal  No.  175  was  compromised. 

As  betweenlthe  plaintiffs  and  the  defendants  Nos.  18  to  24^ 
both  inclusive,  we  on  the  first  day  of  the  hearing,  t.^.,  at  the 
hearing  of  appeal  No.  71,  sanctioned  a  compromise  whidi  the 
parties  had  come  to.  That  was  before  the  case  had  been  argued. 
That  compromise  will  stand  and  will  not  be  affected  by  the 
judgment  which  has  just  been  delivered  as  between  the  plaintifb 
and  the  other  defendants 

Oan>«  J«    I  oomour. 
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KUSUM  KUMAEI  BOY  ioo» 

^'  Jmm  12,  17. 

SATTA  EANJAN  DAS  .♦ 

Mimdu  Law^AdopHon,  validity  <ff—8<m  <fm  Srakmo,  ad&ptitn  ^^Onm$  ofpraqf 
'^Incapaeiiy^Brahmo  Samt^Svidenee  tmken  mi  C<mmimon,  rrferemet  to 

The  fact  of  adoptiom  being  admitted  and  its  validil^  impugned  on  the  gxound 
of  incapadty  on  the  part  of  the  adopted  son,  it  ie  for  the  party  ee  impogning 
the  validity  of  the  adoption  to  ettablish  the  alleged  incapacity. 

Ko  qnestion  as  to  custom  er  nsage  being  raised  in  the  pleadings,  the  adoption 
mnst  be  determined  by  reference  to  the  principles  of  Hindu  lam*. 

Evidence  taken  on  commission  nntfl  tendered  and  admitted  as  evidence  in 
the  snit,  cannot  be  made  nse  of  by  either  party. 

Jfistmrini  Datise  v.  Nundo  LaU  Bo9e{l)  dissented  from. 

Inasmuch  as  a  Hindu  having  renounced  Hinduism  is  entitled  to  revert  to 
Hinduism  according  to  the  rites  of  that  religion,  it  follows  that  his  infant  son  can 
with  his  consent  and  approval  also  revert  in  the  same  manner. 

Where  an  orthodox  Hindu  adopted  an  infant  son  of  a  member  of  the 
Sadharan  Brahmo  Samaj  :— 

Meld,  that  in  the  absence  of  proof  of  spedal  custom  such  adoption  was  valid 
under  the  Hindu  law. 

ShumHng  v.  Sa%tabaH2)  followed. 

Trial  of  a  preliminary  issue  raised  in  origioai  suit. 

The  suit  was  originaUj  brought  for  the  oonstitiction  •f  the 
will  of  one  Eali  Mohan  Das,  an  orthodox  Hindu,  for  a  declaration 
of  the  right  of  the  parties,  for  administration,  for  the  appoint- 
ment of  fresh  trustees,  for  a  Beoeiyer  and  other  reliefs. 

On  the  case  ooming  on  for  hearing  it  appeared  that  the  daim 
for  administration  mainly  depended  on  the  question  of  an  alleged 
adoption,  and  it  was  held  that  if  a  declaration  was  sought 
with  regard  to  the  validity  or  otherwise  of  such  adoption  the 
plaint  must  contain  a  prayer  for  the  same,  and  it  was  direct- 
ed that    on  the  plaint  being  amended  the  question  as  to  the 

•  Original  CivU  Suit  No.  769  of  1897. 
(1)  (1899)  8  C.  W.  N.  (notei).289.        (2)  (1901)  I.  L.  E.  25  Bom,  561. 
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adoption    should  be  tried  as  a   preliminary  issue  between   the 
plaintiff   and  the  adopted  son. 

On  this  issue  coming  on  for  bearing  it  appeared  that  Kali 
Mohan  Das  died  on  the  16th  of  February  1887  leaving  a  will 
bearing  date  the  8th  of  August  1884.  That  his  widow  Chandra- 
moni  Debihad,  some  time- in  May  or  June  1890  in  execution  of 
a  power  given  her  by  such  wiU,  purported  to  take  in  adoption 
the  defendant  Basanta  Kumar  Das,  a  natural  son  of  one 
Bhubeui  Mohan  Das  who  was,  at  the  date  of  the  alleged  adop- 
tion as  also  at  the  date  of  the  birth  of  the  said  Baaanta 
£umar  Das,  a  member  of  the  Sadharan  Brahmo  Sama  j  and  had 
not  since  renounced  such  membership. 

The  question,  therefore,  for  determination  was  whether  suoh 
adoption  by  an  orthodox  Hindu  under  the  above  circumstancos 
could  be  considered  a  valid  and  binding  adoption  and  a  good 
exercise  of  the  power  in  that  behalf  contained  in  the  said  will. 

J/r.  Jlvetoom  {Messrs.  N,  Chatter ji^  J,  Chatter ji^  J.  N.  Roy^ 
R,  C.  8en^  8.  AshgaTy  J,  Banerjee  and  A,  N,  Chnudhun  with  him) 
for  the  plaintiff.  The  plaintiff  is  the  grand-daughter,  and  in  the 
event  of  the  adoption  being  valid  she  would  not  be  entitled  to 
administration.  The  adoption  is  put  forward  by  the  other  side 
to  defeat  the  plaintiff's  right  to  administration. 

Bhuban  Moheui  Das  joined  the  Brahmo  Samaj,  and  h's  son  bom 
after  that  date  is  also  a  Brahmo  and  a  non- Hindu.  No  Hindu 
can  take  a  child  in  adoption  who  is  not  a  Hindu,  therefore  the 
adoption  of  this  Brahmo  boy  is  not  a  valid  adoption,  without  his 
first  having  gone  through  the  ceremony  of  purification.  The 
onus  of  proving  this  and  that  the  adoption  is  a  valid  one  is 
on  the  other  side:  see  Bhoobunessuree  Defm  v.  Gouree  Doss 
Turkopunchanun(L).  The .  party  pleading  an  adoption  must 
prove  it:  Chowdry  Pudum  Singh  v.  Koer  Oodey  Singh (;2)^  Taim 
Charan  Chowdhry  v.  Bnroda  Sundari  l)aKi(3).  Kali  Kishore  Dutt 
Oupta  Moztimdrtr  v.  Bhusan  Chunder{i)  ;  Ameer  Ali  and  Wood- 
roffe's  Evidence  Act,  2nd  Edn ,  p.  213.    And  I  propose  to  refer  to 


(I)  (1869)  11  W.  R.  685. 
(9)  (1869)  12  Moo.  I.  A.  850. 


(8)  (1859)  3  B.  L.  R.  (A.C.)  U6,  195. 

(4)  (1890)  1.  L.  R,  18  Calc.  201 ;  L.  R.  17  I.  A.  169. 
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evidence  of  one  of  the  witnesses  on  the  other  side,  taken  on 
commission  in  the  administration  suit :  Nistarini  Da%%ee  y.  Nundo 
Lall  So8e{l). 

Mr.  Dunne  {Messrs  Sinha,  Chakravarti^  B,  C,  Mitter  and 
S.  M  Base  with  him)  for  the  defendant  Basanta  Kumar  Das, 
the  adopted  son.  They  have  had  ample  opportunity  of  raising 
this  question  of  adoption  before.  In  questions  of  adoption  the 
following  points  arise  {a)  whether  authority  was  given  to  adopt 
— ^which  is  admitted  here— and  in  the  cases  cited  by  my  learned 
friend  the  authority  was  denied ;  {b)  the  fact  of  adoption— this 
too  is  admitted.  By  the  order  directing  the  trial  of  this  issue 
they  were  given  the  opportunity  of  asking  relief  on  the  footing  of 
the  invalidity  of  the  adoption :  see  Kusum  Kumnri  Ray  v.  Satya 
Banjan  Das(2).  The  only  question  is  as  to  the  validity  of  the 
adoption. 

The  onus  is  not  on  me.  In  Bhoohunessuree  Debia  v  Ooftres  Doss 
Turkopuichanun{^)^  the  authority  given  in  a  will  to  adopt  was 
in  question  -  that  case  is  quite  different  to  the  present.  In 
Chowdry  Pudum  Singh  v.  Kosr  Oodey  Singh{4)j  the  Privy  Council 
simply  went  into  the  question  of  authority. 

The  decision  of  Stanley  J.  in  Nistarini  Dassee  v.  Nundo  Lall 
BoS:())y  in  allowing  referencd  to  be  made  at  the  opening 
of  a  case  to  evidence  taken  on  commission  as  part  of  the  record 
under  s.  389  of  the  Code  of  Civil  Procedure,  is  contrary  to  the 
pratice,  and  has  often  been  disregarded. 

[Sj^le  J.  As  regards  the  preliminary  issue  of  adoption  it  seems 
to  me  that  the  position  has  not  altered  since  the  case  was  last 
before  the  Court. 

On  the  settlement  of  issues  when  the  preliminary  issue  of 
adoption  was  raised  and  was  set  down  for  determination,  I  took 
the  opportunity  of  pointing  out  that  upon  the  pleadings  ^  they 
then  stood  the  plaintiff  would  not  be  entitled  to  aU  the  relief  she 
sought  unless  and  until  the  adoption  referred  to  in  her  plaint 
had  been  declared  invalid,  and  I  also   expressed  the  opinion  that 


(1)  (1899)  8  C.  W.  N.  (note.)  289. 

(2)  (1900)  6  C.  W.  N.  162,  167. 


(8)  (1869)  11  W.  R.  B85. 
(4)  (1869)  IS  Moo,  I.  A.  860. 
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tiiilMs  the  plaint  was  so  altered  and  amended  as  to  admit  a 
declaration  of  that  kind  being  made  in  the  suit  that  it  would  be 
the  dnty  of  the  Conrt  to  regard  the  adoption  not  only  as  admitted 
in  fact  but  valid  in  law. 

It  was  pointed  out  to  me  by  the  learned  oounsel  who  then 
appeared  for  the  plaintiff  that  there  had  been  some  sort  of  miscon- 
oeption  of  the  plaintiff's  position  and  that  it  was  not  intended  on 
the  part  of  the  plaintiff  to  admit  either  fhefaeium  or  validity  of  the 
adoption,  and  I  remember  a  strong  appeal  was  made  to  me  to 
allow  the  plaintiff  another  opportunity  of  disputing  the  factum 
and  validity  of  the  adoption,  and  for  the  reasons  given  in  my 
judgment  I  gave  the  plaintiff  another  opportunity  to  raise  issuea 
of  &ct  and  law  bearing  on  the  question  of  adoption  and  for  the 
purpose  to  make  such  specific  allegations  of  fact  as  she  waa 
desirous  of  proving. 

It  is  quite  dear  from  what  has  happened  and  from  the  amend- 
ments that  now  appear  in  the  plaint  that  there  is  no  real  dispute 
between  the  parties  at  all  on  the  facts.  There  are  no  aUegationa 
in  the  amended  plaint  tending  to  disproTe  the  fact  of  adoption — 
no  denial  of  the  alleged  recognition  of  the  adoption  by  the 
members  of  the  family,  nor  is  there  any  allegation  as  regards 
the  omission  of  necessary  ceremonies  in  respect  of  the  adop- 
tion. 

The  plaintiff  has  therefore  failed  to  take  advantage  of  the 
opportunity  afforded  her  of  making  a  definite  case  in  the  issue 
of  adoption. 

I  roust,  therefore,  now  assume  that  there  is  no  dispute  between 
the  parties  as  to  the  fact  of  adoption.  The  only  ground  upon 
which  the  validity  of  adoption  is  challenged  is  the  alleged  in- 
•apacity  on  the  part  of  the  boy  who  was  taken  in  adoption.  It  is 
said  he  is  the  son  of  a  member  of  the  Sadharan  Bzahmo  Soma} 
and  as  such  he  is  incapable  of  being  receiyed  in  adoptioin  in  a 
Hindu  family.  It  is  for  the  plaintiff  to  establish  the  incapacity. 
It  is  a  question  of  law,  not  a  question  of  fact.  The  question  must 
be  determined  by  reference  to  the  principles  of  Hindu  Law,— no 
question  as  to  custom  or  usage  being  raised  in  the  pleadings. 

On  the  pleadings  therefore  the  onus  of  establishix^  the 
invalidity  of  the  adoption  lies  on  the  plaintiff. 
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One  other  question  has  been  suggested,  namely,  as  to  the 
right  of  the  plaintiff  to  take  advantage  of  the  evidenoe-  which  has 
been  taken  on  a  commission  issued  at  the  instance  of  the  defen- 
dant which  evidence  has  been  returned  with  the  commission 
but  has  not  been  admitted  as  evidence  in  the  suit— and  which 
the  plaintifE  does  not  propose  to  tender  as  her  evidence.  The 
practice  for  a  long  time  has  been  that  until  evidence  taken  on 
commission  is  tendered  and  has  been  admitted  as  evidence  in  the 
suit,  neither  party  has  the  right  to  make  use  of  it  My  attention 
has  been  directed  to  a  case  (1)  in  which  a  contrary  opinion  appqiurs 
to  have  been  expressed.  It  is  a  question  of  practice,  and  I  think 
the  practice  is  well  founded  in  principle,  and  I  miLst  take  leave 
to  repeat  what  I  have  often  said  before,  that  in  the  case  of  a  long 
established  practice,  it  is  undesirable  and  inconvenient  that  a 
single  Judge  sitting  on  the  Original  Side  should  set  it  aside 
without  any  consultation  with  his  colleagues. 

It  is  above  all  thiogs  desirable  that  the  practice  on  the 
Original  Side  of  this  Oourt  should  be  uniform,  and  to  secure 
this  end  it  has  been  the  rale  with  Judges  sitting  on  the  Origincd 
Side  not  to  set  aside  any  settled  practice  of  that  Oourt  without 
the  concurrence  of  the  other  Judges  exercising  Original  Juris- 
diction. 

The  decision  referred  to,  though  deserving  of  the  utmost 
respect,  is  contrary  to  the  practice  of  this  Oourt  which  has  long 
prevailed  and  I  msut  respectfully  decline  to  follow  it. 

In  my  opinion  the  plaintiff  is  not  entitled  to  refer  to  the 
evidence  taken  on  commission  unless  and  until  that  evidence  has 
been  tendered  and  has  been  admitted  as  evidence  in  the  suit.] 

Mr.  Aveioom  (continued).  The  Brahmo  Samaj  is  defined  in 
the  Oentuiy  Diotonary  as  a  worshipping  assembly  with  a  mono* 
theistic  religion.  Its  preachiug  has  been  accompanied  by  works 
of  practical  reformation  such  as  the  abolition  of  polygamy,  of 
caste  and  of  idolatry  in  all  its  forms,  the  reformation  of  marriage 
customs,  and  a  temperance  reform :  see  also  Wilkins  on  EUn« 
duism,  p.  108. 

Bhuban  Mohan  Das  married  his  daughters  under  the  Oivil 
Marriage   Act   which  is    essentially  one    for    non-Hindus.    It 

(1)  (1899)  8  C.  W.  N.  (notet)  239. 
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provides  for  divorce  wWch  is  quite  iinlmowii  to  Hindu  Law  ; 
and  he  belonged  to  a  Society  one  of  whose  tenets  was  not  to  give 
their  sons  in  adoption  :  see  Banerjee's  Hindu  Law  of  Marriage 
and  Stridhana,  p.  99. 

Brahmos  axe  not  Hindus  in  the  true  sense  of  the  term.  Bhu- 
ban  never  returned  to  Hinduism,  and  his  son  was  not  bom  a 
Hindu :  In  the  matter  of  Joshi/  A88ain{l).  This  child  never  was  a 
Hindu  and  his  adoption  into  a  Hindu  family  could  not  be  allowed : 
see  Mokoond  Lai  Singh  v.  Nolodip  Chundrr  Sifigha{2)  where  a 
Christian  father  was  not  considered  a  fit  and  proper  person  to  be 
appointed  guardian  of  his  Hindu  minor  son.  Beference  was  also 
made  to  F.  0.  Mazumdar's  life  of  Keshab  Oh.  Sen,  p.  153  ;  First 
Annual  Eeport  of  the  Sadharan  Brahmo  Samaj  ;  Speech  of  Keshab 
Chajidra  Sen  of  30th  September,  1881 ;  Census  Report  of  India  for 
1901  containing  a  reference  to  Brahmos  who  do  not  recognise 
castes;  Gazette  of  India,  27th  January  1872,  pp.  66,  67  and 
Monnier  Williams  on  Hinduism  p.  151. 

The  boy  was  a  Brahmo  and  could  never  have  come  back  to 
Hinduism.  But  assuming  he  was  a  Hindu,  even  then  was  his 
adoption  valid  P    We  are  Vaidyas  and  not  Sudras. 

[Sale  J.  This  is  merely  a  question  of  law  as  to  whether  the 
child  had  the  capacity  of  being  adopted.  You  did  not  raise 
the  issue  of  the  fact  of  adoption  in  the  plaint,  and  you  are  not 
entitled  to  raise  it  now.] 


Mr.  Dunne  A  Hindu  is  no  less  a  Hindu  because  he  has 
modified  his  views  of  Hinduism.  If  a  Hindu  does  change  his 
religion  he  can  return  to  it — that  shews  that  all  along  he  was  a 
Hindu.  If  by  changing  his  religion  he  ceases  to  be  a  Hindu, 
what  does  he  become  ?  His  statue  does  not  change  and  he  is  still 
governed  by  the  Hindu  law. 

The  Jains  are  Hindus  but  they  don't  profess  the  Hindu  reli- 
gion. So  also  are  Sikhs  governed  by  the  Hindu  law.  The 
Hindu  law  of  inhetitance  must  apply  to  them,  and  the  whole 
question  is  one  of  statue.  As  for  the  law  that  governs  these 
people,  see  Shameing  v.  Santabai{Z), 

(1)  (3896)  I.  L.  R.  23  Calc.  290.        (2)     (1893)  I.  L.  R.  25  Calc.  881. 
(8)     (1901)  I.  L.  B.  25  Bern.  551, 
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Mr,  Chakramrti  (following  Mr,  Dunne).  Ordinary  Hindu  law 
applies  to  this  ease  in  the  absence  of  proof  of  special  custom  : 
see  Chotay  LallY.  Chunnt  La  11(1). 

There  is  no  case  or  text  for  the  proposition  that  a  Hindu 
on  rejecting  a  portion  of  the  tenets  of  Hindu  religion  ceases  to  be 
a  Hindu. 

On  a  Hindu  accepting  Brahmoism  he  rejects  the  doctrine  of 
caste,  and  prefers  to  worship  one  universal  God  instead  of  a  num- 
ber of  deities.  The  practical  difEerence  is  that  Brahmoism  does 
T^ct  accept  the  eflScacy  of  ritual  worship.  As  to  adoption :  in 
Hindu  law  as  also  in  Roman  law  the  father  had  complete  control 
over  his  children  as  well  as  Over  his  wife.  The  power  of  giving 
in  adoption  is  ancillary  to  the  right  of  guardianship  and  is  a 
remnant  of  the  old  absolute  control.  The  right  to  give  in  adop- 
tion is  a  right  of  disposition— a  portion  of  the  pat  ria  potest  as  : 
see  Panchapva  v.  8anganhfisatca[2)^  and  compare  the  question 
of  guardianship:  Muchoo  v.  Arzoon  8ahoo{3)^  Abraham  v. 
Abraham{4:). 

The  most  recent  decision  of  the  Privy  Council  shews  that  adop- 
tion has  lost  its  religious  character  almost  entirely  and  rests  on 
the  secular  basis  of  a  desire  to  continue  the  family  line :  see 
Sri  Baluau  OuruUngaswami  v.  Sri  Ualtrnt  Rainnlak%hmamma{S). 
When  a  son  is  adopted  from  a  different  class  the  adoption  is  not 
void,  but  the  claim  of  the  adopted  son  is  reduced  to  one  for 
maintenance  only:  see  Manik  Chand  Oolecha  v.  Jagal  Seitani 
Pran  Kumari  Bibi{6). 

Subject  to  certain  conditions  Bhuban  Mohan  Das  could  return 
to  the  old  communion  and  if  he  did  so,  performing  the  expia- 
tion ceremony,  his  children  would  return  with  him  as  of  course : 
see  Wilford's  Modem  Hinduism,  p.  364 ;  Jogendra  Nath  Bhat- 
tacharjee's  Hindu  Castes  and  Sects,  p.  446,  487,  496  ;  Monnier 
WiUiams  on  Hinduism,  p  624 ;  Golap  Chandra  Sarkar's  Hindu 
Law  of  Adoption,  pp.  140,  '358. 

A  Brahmo  is  only  a  dissenter  and  so  is  not  precluded  from 
having  the  Hindu  law  applied  to  him.     He  would  not  be  governed 

(1)  (1878)  L  L.  R.  4  Calc.  744 ;  (4)  (1868)  9  Moo.  I.  A.  195,  206, 

L.  R  6  I.  A.  15,  20.  211,  224. 

(i)  (1899)  I.  L.  R.  24  Bom.  89,  94.  (6)  (1899)  I.  L.  R.  21  All.  460. 

(8)  (1866)  5  W,  R.  236.  (6)  (1889)  1.  L.  R.    17  Calc.  618. 
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by  the  SnooesBion  Aot :  see  Anund  Ooomar  QangoUy  y.  Bakhal 
Chunder  Boy  [I). 

Mr.  Avetoom  in  reply. 

Saks  J.  The  only  question  that  ariseB  now  is  on  the  pre- 
liminaiy  ifisue,  namely,  whether  the  added  defendant  Basanta 
Enmar  Das,  a  son  of  fihuban  Mohan  Das,  was  in  aooordanoe  with 
the  authority  in  that  behalf  contained  in  the  will  TaUdly  adopted 
as  a  son  to  the  testator  Eali  Mohan  Das. 

When  this  suit  was  instituted  there  was  no  issue  raised  as 
to  the  adoption  of  the  present  infant  defendant,  the  adopted 
son  not  being  even  a  party  to  the  suit.  On  the  application  for 
the  appointment  of  a  Eeceiver  it  was  pointed  out  that  there 
was  an  obstacle  in  the  way  of  the  plaintiff,  namely,  the  existence 
of  an  adopted  son  of  the  testator  and  there  upon  leave  was  given 
to  the  plaintiff  to  bring  the  adopted  son  on  the  record  and  to 
take  steps  to  question  the  adoption  if  Ihe  plaintiff  so  desired, 
and  leave  to  amend  the  plaint  was  given  to  the  plaintiff.  As  a 
result  of  the  leave  given,  paragraph  ISA  was  added  to  the  plaint 
and  so  far  as  the  question  of  adoption  is  concerned  it  runs  as 
follows : — 

^  That  the  plaintiff  is  informed  that  in  or  about  the  month  of 
Joisto  in  the  Bengali  year  1297  corresponding  with  parts  of  the 
months  of  May  and  June  1890,  the  said  Chandramoni  Debi 
purported  to  take  in  adoption  the  defendant  Basanta  Eumar  Das, 
a  natural  son  of  the  defendant  Bhuban  Mohan  Das,  but  the 
plaintiff  is  advised  and  believes  and  submits  that  inasmuch  as 
the  said  Bhuban  Mohan  Das  was  at  the  date  of  the  said  alleged 
adoption  and  also  at  the  date  of  the  birth  of  the  said  defendant 
Basanta  Kumar  Das  and  is  now,  a  member  of  the  Sadharan 
Brahmo  Somaj,  and  inasmuch  as  he  had,  many  years  prior  to 
the  dates  above  mentioned  renounced  the  SUndu  religion  the  said 
alleged  adoption  of  the  said  Basanta  Kumar  Das  by  the  said 
Sreemutty  Chandramoni  Debi  was  absolutely  invalid  under  the 
Hindu  Law  and  did  not  operate  to  pass  any  title  whatever  to  the 
said  defendant  Basanta  Kumar  Dass  under  the  provisions  of  the 
said  will  in  and  to  the  estate  of  the  said  testator." 

(1)  (1867)  8.  W.  B.  278. 
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The  case  then  oame  on  for  settlement  of  IssueB  and  mj  former 
judgment  deak  fully  with  the  arguments  on  the  questions  which 
were  then  discussed;  I  was  of  opinion  that  on  the  pleadings  as  then 
framed  the  fact  of  the  adoption  and  its  recognition  by  the  members 
of  the  family  was  substantially  admitted,  and  the  only  issue  raised 
was  one  of  law,  namely,  whether  the  father  of  the  adopted  son 
haying  at  the  date  of  the  adoption  renounced  Hinduism,  could 
validly  give  his  son  in  adoption  according  to  the  rites  of  the  EUndu 
religion. 

An  appeal  was  made  to  me,  however,  to  give  the  plaintifi  another 
opportunity  of  questioning  the  fact  of  the  adoption,  and  I  was 
informed  that  the  plaintiff  was  anxious  to  raise  issues  bearing  on 
the  fact  of  the  adoption.  In  order  that  the  whole  question  might  be 
dealt  with  and  disposed  of  finally,  and  the  question  of  adoption 
set  at  rest,  I  gave  the  plaintiff  leave  to  amend  her  plaint  with 
the  object  that  definite  allegations  of  fact  bearing  on  the  adoption 
should  be  made,  and  the  grounds  on  which  the  adoption  was 
challenged  should  be  expressly  stated.  This  was,  I  am  quite  sure, 
fuUy  understood  when  the  leave  to  amend  the  plaint  on  this  point 
was  given. 

The  plaint  has  now  been  re-amended  and  I  asked  to  raise  a 
variety  of  issues  both  as  regards  the  caste  of  the  family,  whether 
certain  ceremonies  were  performed  which  are  essential  to  the 
twice-born  castes  to  which  it  is  said  the  family  of  the  testator 
belonged ;  and  whether  the  renunciation  by  the  father  of  the 
adopted  son  of  certain  Hiudu  beliefs  and  doctrines,  constituted 
him  a  non-Hindu  and  incapacitated  him  from  giving  his  son  in 
adoption  to  an  orthodox  Hindu  family. 

The  question  of  fact  as  to  the  ceremonies  which  were  or  were  not 
performed  at  the  adoption,  and  as  to  the  caste  of  the  family 
whether  it  belongs  to  the  Sudra  caste  or  to  one  of  the  twice-bom 
castes — as  the  plaintiff  now  for  the  first  time  asserts^-are  in  my 
opinion  questions  which  do  not  arise  in  the  amended  pleadings, 
and  it  would  1  think  be  a  pure  waste  of  time  to  permit  them 
to  be  raised  now.  In  substance  the  plaint  retains  its  form  aa 
originally  amended.  The  only  change  made  under  the  leave 
granted  on  the  last  occasion  is  the  interpolation  of  the  following 
passage  into  paragraph   13  A  of   the  amended  plaint.     That 
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paragraph  after  stating  that  the  widow  of  the  testator  in  the  year 
1890  purported  to  take  in  adoption  the  defendant  Basanta  Kumar 
Das  proceeds: — 

''That  the  defendant  Basanta  Kumar  Das  was  not  in  faot 
adopted  as  a  son  to  the  said  testator." — Beyond  this  bare  denial 
of  the  fact  of  the  adoption,  which  must  be  taken  in  conjunction 
with  the  allegation  made  in  the  same  paragraph,  that  the  widow  of 
the  testator  thirteen  years  ago  piaported  to  take  in  adoption  the 
defendant  Basanta  Kumar  Das, — and  which  adoption  so  far  as 
allegations  in  the  pleadings  are  concerned  must  be  taken  to  have 
been  recognized  by  the  family  as  a  yaKd  adoption,  ever  since  the 
adoption  took  place — there  is  not  a  single  allegation  of  faot  of 
any  kind  which  discloses  the  ground  on  which  the  faot  of  the 
adoption  is  challenged. 

Under  these  circumstances  I  decline  to  consider  any  question 
other  than  the  question  of  law  which  was  originally  raised.  I 
decline  to  enquire  whether  the  family  of  the  testator  belongs  to 
the  Sudra  caste— according  to  the  generally  accepted  notion  or 
whether  it  belongs  to  the  twice -bom  castes — ^as  the  plaintiff  now 
asserts  through  her  counsel.  I  also  decline  to  enquire  what  were 
the  necessary  formalities  to  be  observed  at  the  adoption  and 
whether  such  were  in  fact  observed.  Nor  do  I  propose,  as  I  have 
also  been  invited  to  do,  to  enter  into  an  abstract  discussion  as 
to  the  religious  tenets  of  the  Brabmos  in  general,  of  the  Sadharan 
Brahmo  Samaj  in  particular — nor  to  attempt  to  assign  to  the  pro- 
fessors of  Brahmoism  their  exact  position  in  the  system  of  reli- 
gionB.  All  these  questions  I  consider  are  outside  the  pleadings 
in  this  suit  and  are  as  unnecessary  to  discuss  and  as  irrelevant  as 
would  be  a  question  of  the  domicile  of  the  adopted  son,  suppos- 
ing the  plaintiff  had  desired  to  raise  that  question  now.  I  come 
therefore  to  the  question  of  the  validity  of  the  adoption  of  the 
defendant  Basanta  Kumar  Das. 

How  is  the  validity  challenged  ?  It  is  said  that  Babu  Bhuban 
Mohan  Das,  the  natural  father  of  the  adopted  son,  has  ceased  to 
be  a  Hindu  and  was  not  a  Hindu  at  the  date  of  the  adpotion  and 
that  he  was  therefore  incapacitated  from  his  giving  his  son  in 
adoption  according  to  Hindu  rites.  Assuming  however  that  Babu 
Bhuban  Mohan  Das  has  abandoned  certain  of  the  more  important 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA    SERIES. 


1009 


Hindu  tenets  and  praotioes,  and  that  in  this  sense  he  is  a  non- 
Hindu,  it  is  admitted  that  he  is  by  birth  and  descent  a  Hindu, 
and  that  he  could,  if  so  desired  at  any  moment,  revert  to  Hindu- 
ism by  undergoing  the  necessary  expiatory  ceremonies. 

If  the  natural  father  could  himself  revert  to  Hinduism,  it  is 
difficult  to  understand,  why  an  infant  son  of  his  should  not  be 
received  into  Hinduism  according  to  the  rites  of  that  religion  if 
his  natural  father,  who  is  his  legal  guardian,  in  the  exercise  of  his 
discretion  consents  to  and  approves  of  that  step.  No  Court  of 
law  would,  1  apprehend,  interfere  with  the  exercise  by  a  natural 
father  and  guardian  of  his  own  discretion  in  a  csise  of  the  kind. 
In  a  recent  Bombay  case,  Shamsing  v,  Santahai  (1\  it  was  held 
that  a  Hindu  father  does  not  lose  his  capacity  to  give  his  son 
in  adoption  by  reason  of  his  conversion  to  Mahomedanism,  and 
it  was  pointed  out  that  this  right  was  incidental  to  the  civil 
guardianship  of  his  son,  which  the  lapse  from  Hinduism  did  not 
afEect.  In  that  case,  as  in  the  present,  the  authority  to  give  in 
adoption  was  delegated  by  the  non-Hindu  father  to  an  orthodox 
member  of  the  family. 

It  is  said  that  the  case  is  distinguishable,  inasmuch  as  the 
son  of  the  father  who  became  Mahomedan  remained  a  Hindu. 
In  the  present  case  it  is  asserted  that  the  adopted  son  was  not  a 
Hindu  at  the  date  of  the  adoption  and  that  he  was  not  even  bom 
a  Hindu.  But  the  material  fact  is  that  the  adopted  son  is  by 
origin  and  descent  a  Hindu,  and  a  member  of  the  family  which 
was  originally  Hindu  and  which  as  regards  certain  of  its  branches 
still  remains  Hindu.  I  have  not  been  referred  to  any  authority 
which  decides  that  a  son  of  a  father  who  was  a  Hindu  but  had 
abandoned  the  tenets  and  practices  of  Hinduism,  could  under 
no  circumstances^  revert  to  Hinduism,  if  he  was  bom  after  the 
father  had  ceased  to  conform  to  Hindu ibm.  If  the  father  can 
revert  to  Hinduism,  surely  so  can  the  son.  It  must,  I  apprehend, 
be  admitted  that  the  defendant  3asanta  Kumar  Das,  if  he  had 
remained  a  Brahmo,  could  on  attaining  years  of  dis«retion  revert 
to  Hinduism  which  was  the  religion  of  his  father  and  if  he  could 
take  that  step  on  attaining  the  proper  stage,  what  was  there  to 
prevent  his  father  from  taking  the  same  action  on  behalf  of  his 
(1)  (1901)  I.  L.  B.  25  Bom.  561. 
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infant  soiii  if  the  father  in  the  exerdse  of  his  discretion  and 
believing  he  was  acting  in  the  best  interests  of  his  son  thought 
proper  so  to  do.  Such  an  act  cannot  be  adjudicated  bj  a  Court  of 
law  as  illegal  or  wrong  without  an  enquiry  as  to  the  respective 
merits  of  SGbiduism  and  Brahmoism  as  systems  of  faith  and  morals^ 
and  any  such  inquiry  would  be  outside  the  Oourt's  jurisdiction. 

Although  the  adoption  in  question  Has  in  the  course  of  the 
argument  been  confidently  challenged  as  illegal  and  invalid,  it  is 
a  singular  fact  that  until  the  present  litigation  arose  the  adoption 
was,  as  I  must  assume  on  the  pleadings,  never  questioned,  and  the 
adopted  son  has  been  throughout  recognized  and  treated  as  a 
member  of  an  orthodox  Hindu  family. 

The  conclusion  I  arrive  at  is  that  the  plaintiff  has  failed  to 
impugn  the  validity  of  the  adoption  of  the  defendant  Basanta 
Eumar  Das,  and  I  must  declare  that  the  defendant  Basanta  Kumar 
Das  is  the  validly  adopted  son  of  the  testator. 

The  plaintiff  must  pay  the  costs  of  the  hearing  of  this  issue. 

[The  further  hearing  of  the  case,  for  the  determination  of  the 
remaining  issues,  if  any,  was  adjourned.] 

Attorney  for  the  plaintiff :  JT.  N.  Dutt. 

Attorneys  for  the  defendants :  OhoM  &  Kar^  N.  0.  DuU^ 
B.  N.  Base  and  8.  0.  Ohose. 

J.  E.  G. 
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NAGENDEABALA  DASSI 
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GtTETJ  DOTAL  MTJKEBJL* 

Prineip<U  and  Ageni^XlUgal  een — ^urcha-'LiaUlii$  of  Ageid  to  aocouni  for 
9um»  realized,  not  legally  reeoverahle  by  Frineipal. 

An  agent  it  liable  to  account  to  his  principal  for  the  smnt  realized  by  him 
from  tenants  although  the  siud  sums  are  not  legally  recoverable  by  the  landlord  a* 
being  illegal  cesses* 

NoUn  Chnnder  Boy  Chowdhry  v.  Gooroo  Oohind  Mofoomdar(l)  doabted. 
Oohind  Soonder  Sinffh  y.  Chandi  CJutran  Bhaitacharjee  (2)  followed. 

Sbcokd  appeal  by  the  plamtifi,  Nagendrabala  Dassl. 

This  appeal  arose  out  of  an  action  for  acoOuntB.  On  the 
9th  August  1897,  a  preliminary  decree  was  passed  for  accounts 
against  the  defendant  who  was  the  gomasta  (agent)  of  the 
plaintiff.  The  defendant  on  the  30th  September  1897  submitted 
an  account  to  the  Court.  The  plaintiff  questioned  the  correctness 
of  the  account  submitted  by  the  defendant,  and  the  matter  was 
referred  to  a  commissioner  for  enquiry.  Babu  Ishwar  Chandra 
Das,  a  pleader  practising  on  the  Munsif 's  Court  at  Phulbari,  was 
appointed  commissioner.  The  commissioner  went  to  the  mehal 
and  prepared  a  list  of  the  sums  collected  by  the  defendant.  The 
list  showed  realization  of  rents,  cesses,  interest,  and  of  another 
item  called  khurcha, 

•  The  Court  of  First  Instance  having  held  that  khurcha  being 
an  ahwah  or  illegal  exaction  such  exactions  should  not  be  taken 
into  account,  gave  the  plaintiff  a  modified  decree.  On  appeal 
by  the  plaintiff,  the  District  Judge  of  Dinajpore  a£Brmed  the 
decision  of  the  First  Court. 

hdbu  Niknadhub  Bose  {Bahu  Bara  Chandra  ChuckerbuUy  with 
him)  for  the  appellant.    The  Court  below  is  wrong  in  holding 

•  Appeal  from  Appellate  Decree  No.  1586  of  1900  against  the  decree    of 
J.  Phillimore,  District  Judge  of  Dinajpore,  dated  May  16, 1900. 
0)  (1876)  26  W.  E.  8. 
(3)  (1890)    Unreported. 
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1908       that  the  agent  was  not  liable  to  account  for  the  amounts  realized 

Naobndea-  ^y  ^^^  ^^^  *^®  tenants,  which  were  illegal  cesses.     The  case  of 

BALA  Dassi   ^obin  Chumier  Roy  Chowdhry  v.  Oooroo  Oohind Mojoomdar{\)  relied 

Guru  Doial  upon  does  not  apply  to  the  facts  and  circumstances  of   the  present 

MuKKflji.     ^^     rpjjQ  unreported  decision  of  Petheram  0.  J.  in  second  appeal 

No.  428  of  1899  is  in  my  favour.    Sections  217  and  218  of  the 

Contract  Act   also  lend  support  to  my  contention.     An  agent  is 

bound  to  pay  to  his  principal  all  sums  received  on  his  account. 

tabu  Mohini  Mohan  Chuckerbutty^  frr  the  respondent,  could 
not  support  the  judgment  of  the  Lower  Court,  so  far  as  the 
point  of  law  was  concerned,  but  he  argued  upon  the  merits  of 
the  case. 

SAXPZHZAjmHAVDiiBT  J  J.  The  suit  out  of  which  this 
appeal  arises  was  brought  for  an  account  and  for  the  balance  due 
on  accounts  being  taken  from  the  defendant,  who  was  the  plain- 
tiff's agent  in  collecting  rent.  When  the  accounts  were  taken,  it 
was  found  that  the  defendant  had  collected  khurcha  from  the 
tenants.  It  itf  admitted  that  khurcha  is  an  illegal  cess.  The 
question,  however,  is,  seeing  that  the  defendant  has  collected 
khurcha  from  the  tenants,  can  the  plaintiffs  recover  sums  paid  on 
this  account  to  the  defendant  by  the  tenants  or  is  the  defendant 
to  be  allowed  to  pocket  them  ? 

The  District  Judge  has  held  that  the  plaintiff  cannot  recover 
them  from  the  defendant.  The  plaintiff  appeals  and  contends 
that  the  District  Judge  is  wrong. 

The  District  Judge  relies  on  the  ruling  in  the  case  of  Nob  in 
Chuhder  Roy  ChtAPdhry  v  Guoroo  Oobrnd  Mojoomdar{\)^  in  which 
it  has  been  laid  down  that  a  tehstldar  is  boimd  to  account  to  the 
landlord  for  payments  made  to  him  by  the  tenants  in  excess  of  the 
rents  due  from  them,  if  made  voluntarily.  But  sums  exacted  by  the 
tehaildar  within  the  meaning  of  Act  X  of  1859,  s.  10,  cannot  be 
recovered  by  the  laudlord  in  a  civil  suit,     'the  learned  Judge 

gji^yg : *'  This  ruling  clearly  shows  that,    notwithstanding  section 

218  of  the  Act,  IX  of  1872,  in  ceitain  circumstances  a  iehail^ 
dar  cannot  be  sued  by  the  landlord  for  money  received  in  his 
behalf ;  and  also  it  shows  that  cesses  which  were  iUegal  under 

(1)  (1875)  25  W.  R.  8. 
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Act  X  of  1859  could  not  be  recovered  from  a  Uh%itdar  by  a  land-       igoe 
lord,  but  that  if  they  were  not  illegal  under  that  Act  they  could  ^^^^, 
be  recovered.    I  think  that  I  am  bound  by  that  ruling  to  hold  bala  Dasbi 
that  cessee  which  ajre  illegal  under  the  rent  law  cannot  be  re-  GuBxr%oTAii 
covered  from  the  agent  by  the  zemindar."  Muobji. 

It  may  appear  at  first  right  a*  if  the  Judge  has  not  rightly 
read  the  judgment,  but  on  further  oonrideration  we  are  disposed 
to  think  that  the  Judges  who  decided  the  case  meant  to  lay  down 
that  sums  which  were  illegal  cesses  under  Act  X  of  1859  could 
not  be  recovered  by  a  landlord  from  his  agent.  But  this  case 
was  decided  imder  Act  X  of  1859,  and  it  may  be  doubted  if  it 
was  justified  by  anything  to  be  found  in  that  Act.  However  that 
may  be,  the  law  has  been  laid  down  differently  under  Act  YIII 
of  1885,  in  the  case  of  Oobind  Soonder  Singh  v.  Chandi 
Charan  £hattaeharjee{l)f  No.  428  of  1889,  dedded  on  the 
15th  April  1890  by  Fetheram  G.J.»  and  Banerjee  J.  The 
facts  of  that  case  were  rimilar  to  those  of  the  present.  As 
the  case  is  unreported  and  the  point  an  important  one,  we  quote 
the  judgment  in  that  case  in  extenao  : — - 

**  This  is  a  suit  brought  by  a  zemindar  against  his  gomada 
for  an  account  of  the  moneys  collected  by  the  goma%ta  and  to 
compel  him  to  pay  over  the  balance  in  his  hands.  The  aceonnt 
has  been  taken ;  and  the  present  appeal  relates  to  one  item  of 
it  only.  That  item  amounts  to  Rs.  96-5«6| ;  and  the  accounts 
furnished  by  the  gomasta  show  that  this  money  has  been  received 
by  him  from  the  ryatB.  But  he  states  that  he  did  not  receive 
this  money  as  rent  at  all,  but  as  mhatooL  It  is  contended  that 
this  mhatooi  is  not  a  sum  legally  recoverable  by  a  zemindar, 
and  should  his  agent,  or  the  person  acting  as  his  agent,  collect  / 

money  from  the  ryata  under  the  name  of  mhatoot^  he  can  keep 
the  money  himself  and  iis  not  bound  to  pay  it  to  his  roaster 
in  whose  name  he  rec^ved  it,  because  he,  the  master,  could  not 
have  recovered  it  by  law.  This  view  was  adopted  by  the  Munsif 
and  the  District  Judge;  but  in  that  view  we  cannot  agree.  True, 
there  is  the  case  of  Nobin  Chunder  Roy  CJmodhry  v.  Oooroo  Go  bind 
Surtnah  MoJoomiar(^)y  which  contains  an  espression  which  favours 

(1)  (1890)    Unreported. 
(%)  (1870)  14  W.  R.  447. 
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1906  that  view;  but  that  ease  has  been  explained  by  the  case  of  Nobim 
KAGBiiiBi.  Okunder  Roy  Chotodhry  r.  Qooroo  Ocbind  Mojoomdar{l).  By  that 
BALA  DA8SI  ease  the  operation  of  the  first  is  limited  to  the  point  aotoally  decided 
OrsF  t)0TAL  there ;  and  the  only  point  decided  there  is,  that  in  Bevenne 
*^"*^''  Courts  nothing  can  be  recovered  except  rent  from  any  person. 
So  the  dictum  in  that  case  with  reference  to  this  point  is  obiter 
only.  In  our  opinion,  if  a  gommta^  or  any  person  acting  in  the 
character  of  an  agent,  gets  money  into  his  hands,  professing  to 
receive  it  for  his  master,  he  is  liable  to  account  for  it  to  his  master. 
The  fact  that  his  master  could  not  have  enforced  payment  does  not 
enable  the  agent  to  keep  it  for  his.  own  use.  To  hold  such  an  opinion 
would  be  to  encourage  dishtmesty.  If  a  person  goes  into  the 
service  of  another  to  collect  money  and  is  entrosted  with  money 
while  in  that  service,  he  is  bound  to  pay  his  employer,  whether 
Jie  could  have  enforced  its  payment  by  a  suit  or  not.  If  that 
were  not  so,  he  could  keep  the  money  given  to  him  to  hand  over 
to  his  master  as  a  present  from  the  persons  from  whom 
he  received  it.  Such  a  contention  cannot  prevail.  We  think, 
therefore,  the  view  taken  by  the  District  Judge  is  wrong ; 
and  that  his  decision  should  be  reversed  with  costs.  The  plain- 
tiff will  get  a  decree  for  the  money, — Bs.  96  and  odd  annas— in 
addition  to  the  amount  already  obtained  by  him.  The  respondents 
will  pay  the  costs  of  this  appeal.'' 

We  see  no  reason  to  dissent  from  the  view  of  the  law  taken 
in  this  Court  by  the  learned  Judges  who  decided  this  case,  and  we 
must  accordingly  follow  it. 

The  provisions  of  the  section  74  of  Bengal  Tenancy  Act 
make  all  abwah^  illegal,  and  stipulations  for  their  payment  void. 
Under  section  75  a  tenant  can  recover  double  the  amount  of  any 
abicab  exacted  from  him,  together  with  a  penalty  not  exceeding 
Bs.  200.  But  no  provision  in  the  Act  allows  an  agent  to  retain 
the  amounts  of  abtoab  he  may  have  collected  or  prevents  a  land- 
lord from  recovering  them  from  him.  As  the  District  Judge 
himself  has  said:  *^  The  respective  rights  and  liabilities  of  the 
appellant  and  respondent  are  fixed  by  law  in  Chapter  X  of  Act 
IX  of  1872."  Section  218  of  that  Act  lays  down  that,  subject  to 
the  provisions  of  section  217  of  that  Act,  ^^  the  agent  is  bound  to 

(1)  (ld76)  26  W-  R.  S. 
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pay  to  his  principal  all  sums  received  on  his  account ;"  in  the  Act        ^^^ 
there  is  no  exception  given  to  this  rule;    it   would,  therefore,  at  XAGmiA. 
first  sight  appear  from  that  section  that  in  Indian  as  in  English  "^^^^^••^ 
law  an  agent  is  not  discharged  from  accounting  to  his  principal  ^^^  boTi* 
by  reason  of  unlawful  acts  of  the  principal  in  the  matter  of  the       ^^^^^ 
agency,  and  that  an  agent  cannot  plead  that  by  reason  of  the 
money  having  been  collected  under  an  unlawful  agreement  which 
had  been  made  between  the  principal  and  the  person  from  whom 
the  money  was  collected,  he  is  not  liable  to  account  for  the  money 
to  the  principal. 

We  must  therefore  set  aside  the  judgment  of  the  Lower 
Appellate  Court  and  hold  that  the  defendant  is  liable  to  pay  to 
the  plaintiff  any  sums  collected  by  the  defendant  as  khurcha. 

It  has  been  pointed  out  to  us  that  in  these  circumstances  the 
case  must  go  back  to  the  First  Court,  for  the  Munsif  disallowed 
certain  sums  for  which  the  defendant  produced  receipts  (A  and  B) 
and  which  he  claimed  to  have  paid  to  the  plaintiflE's  naib  as 
khurcha.  The  Munsif  held  that  *^MrcAa  could  not  be  taken  into 
account  at  all.  If,  however,  the  defendant  is  liable  for  kfiurcka 
he  is  entitled  to  credit  for  sums  paid  by  him  on  this  account. 

We  accordingly  set  aside  the  decree  of  the  Lower  Appellate 
Court  and  remand  the  case  to  him.  The  account  must  now  be 
gone  into  again,  taking  khurcha  into  account  on  both  sides. 

The  appellant  is  entitled  to  his  costs  in  this  appeal. 

Appeal  aUwed.    Oaw  remanded. 
8.  0.  o. 
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MAUNG  PO  HTI 

V. 

MAHOMED  GASSIM. 
[On  appeal  from  the  Chief  Court  of  Lower  Burma.] 

Fariner9h%p-^Deed  qf  j^artnenhip^BeputroHon  Act  fill  of  1877),  #.  17,  eU. 
(h)  and  (k)  ^Clau$e  giving  one  paring  only  a  right  of  redemption  (^  mort- 
gaged property — JDoenment  giving  right  to  obtain  another  document — Svi* 
denee* 

A  deed  of  partnenhip  whieh  contained  a  claoae  ttating  that  the  partnership 
property  was  mortgaged,  and  giving  one  only  of  the  partners  a  right  of  ledemplioa 
for  and  during  a  f ntnre  period  of  limited  doration,  was  held  to  declare  a  right  in 
iiFmoTeahle  property  and  therefore  to  need  registration  under  danse  (b)  of  s.  17  of 
the  Registration  Act  (III  of  1877)  to  make  it  admisnble  in  evidence. 

Appeal  from  a  judgment  and  decree  (12th  August  1901)  of 
the  Chief  Court  of  Lower  Burma,  reversing  the  deoree  (18th  Febru- 
ary 1901)  of  the  District  Court  of  Amherst  and  i^iftTninamg  the 
appellant's  suit. 

The  plaintiff,  Maung  Po  Hti,  appealed  to  His  Majesty  in 
Council. 

The  suit  was  one  for  redemption.  The  1st  and  2nd  def en-* 
dants  were  the  mortgagees  members  of  a  Moubnein  money-lending 
firm.  The  3rd  and  4th  defendants  were  the  present  respondents* 
Mahomed  Oassim  and  A  djim  Mahomed  Naooda.  The  facts  were  that 
in  1889,  at  Moulmein,  the  plaintiff  had  oonveyed,  for  Bs.  15,000, 
to  another  firm,  certain  immoveable  property  consisting  of  a  saw- 
mill and  appurtenances,  on  the  verbal  understanding  that  it  should 
be  reconveyed  to  him  on  repayment  of  the  above  sum ;  that,  in 
June  1897,  the  plaintiff  wished  to  have  the  saw-mill  reconveyed 
to  him,  but,  being  unable  to  find  the  money  himself,  he  sought 
the  assistance  of  the  3rd  and  4th  defendants,  who  agreed  to  find 
the  money  for  the  re-purchase  of  the  mill  and  also  an  additional 
sum  of  Bs.  1,000  for  expenses,  on  the  following  terms:  (a)  that 

*  Present:  Lord  Macnaghten,  Lord  Darey,  Lord  Robertson,  Sir  Andrew 
Bcoble  and  Sir  Arthur  Wilson. 
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the  mill  should  be  reoonveyed  in  the  names  of  the  plainti£E  and 
the  3rd  and  4th  defendants;  (h)  that  the  plaintiff  and  the  3rd 
and  4th  defendants  should  raise  a  loan  of  Bs.  12,500  from  the 
Ist  and  2nd  defendants,  on  a  mortgage  of  the  saw-mill  and  appur- 
tenanoes;  (c)  that  the  4th  defendant  should  advance  Bs.  3,600 
to  make  up  the  deficiency ;  (d)  that  the  plaintiff  and  the  3rd  and 
4th  defendants  should  work  the  mill,  as  partners,  for  three  years,  and 
for  another  year  if  they  should  further  agree ;  (e)  that  the  plain- 
tiff should  have  the  right  of  redeeming  the  saw-mill  and  obtaining 
a  reconveyance  of  it  from  the  1st  and  2nd  defendants  and  the 
3rd  and  4th  defendants  at  any  time  after  the  expiration  of  three 
years,  and  before  the  expiration  of  four  years ;  (/)  that  in  the  event 
of  his  failing  to  exercise  that  right  within  the  period  stipulated,  the 
8rd  and  4th  defendants  were  to  be  at  liberty  to  redeem  the  property 
and  have  it  conveyed  to  them  only. 

In  pursuance  of  the  above  agreement  the  saw-mill  and  appur* 
tenances  were,  on  16th  June  1897,  conveyed  to  the  plaintiff,  and 
the  3rd  and  4th  defendants  who  mortgaged  the  same  to  the  1st 
and  2nd  defendants  for  Bs.  12,600,  and  on  26th  Jime  1897,  the 
plaintiff  and  the  3rd  and  4th  defendants  entered  into  the  partner- 
ship agreement  of  which  the  necessity  or  otherwise  of  registration 
was  the  only  question  on  this  appeal.  That  question  was  raised 
on  the  following  clause  in  the  agreement : — 
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"That  the  Mdd  nw-mill  having  hoen  mortgaged  with  one  V.  R.  S^  Nagappa 
Chet<7  for  lU.  12,600  by  the  aaid  Maong  Po  Hti,  Mahomed  Oaatim  and  Adjim 
Mahomed  Kaooda,  the  said  Mahomed  Caif im  and  Adjim  Mahomed  Naooda,  their 
heire,  ezecatort  and  adminiftrators,  reepectiTely,  agree  and  aUow  that  the  iidd 
Manng  Po  Hti,  his  heirs,  exeontors  or  administrators  to  redeem  the  said  premises 
after  the  expiration  of  three  years  or  at  any  time  between  three  and  fonr  years 
from  the  date  of  these  presents,  on  payment  of  Bs.  12,600  to  the  said  V.  B.  8* 
Kagappa  Chetty,  Bs.  8,600  to  the  said  Adjim  Mahomed  Nacoda  and  all  other  snm 
of  moniiy  then  due  and  payable  1^  the  said  P.  A.  Mahomed  Cassim  and  Company.  ** 

On  20th  Jime  1900,  the  plaintiff  wished  to  redeem  the  mort- 
gaged property,  but  the  3rd  and  4th  defendants  disputed  his  right. 
Hence  the  suit  in  which  the  plaintiff  claimed  that  he  was  entitled 
to  haye  the  property  conveyed  to  him,  on  his  paying  Bs.  12,500 
to  the  Ist  and  2nd  defendants,  and  Bs.  3,500  to  the.  4th  defendant, 
which  he  was  ready  and  had  offered  to  do. 
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The  suit  was  defended  only  by  the  8id  and  4th  defendants^ 
the  only  iflsue  now  material  being  the  first: — ** whether  exhibit  I*' 
(the  paxtnership  agreement  of  25th  June  1897)»  **  being  unregis- 
tered, is  admissible  in  evidence,  or  in  other  words,  whether  it  is 
governed  by  sub-seo.  (6)  or  by  sub-seo.  (A)  of  sec.  17  of  the  Indian 
Begistration  Act  P  '* 

As  to  this  issae  the  District  Judge  said : — 

•*!  decide  this  in  plaintifTf  fayonr  on  tiie  ground  that  exhibit  I  very  deerlj 
did  not  give  plaibtiff  any  present  intereet,  eto.»  in  the  land,  bnt  merely  gaye  him 
a  eonditional  H^ht,  npon  making  certain  payments  within  spedfied  limits  of  time, 
to  chUiin  d^emnunU  qf  title.  It  seems  to  be  a  docnment  clearly  falling  nnder 
snb.sec.  (kj.** 

In  the  result  he  decreed  the  suit  with  costs.  The  8rd  and  4th 
defendants  appealed  to  the  Chief  Court  of  which  two  Judges  (Fox 
and  BiRKs  JJ.)  heard  the  appeal  and  reversed  the  decision  of  the 
District  Judge.    They  said : — 

Fox  J.  The  document  was  not  registered.  On  the  19th  Joly  1900,  the  plain* 
titf  institnted  the  rait  oat  of  which  this  appeal  arises,  in  which  he  sought  to  redeem 
the  property,  and  to  hare  it  conreyed  to  him  solely,  upon  his  paying  into  Court  the 
two  sums  of  Rs.  12,500  and  Rs.  8,500  mentioned  in  the  daose  above  set  out.  -  He 
based  his  right  to  have  the  property  re-eonyeyed  to  him  alone  on  the  above  clause, 
and  on  his  having  in  the  previous  month  intimated  to  the  8rd  and  4th  def  ondants 
his  "  readiness  and  willingness  to  exercise  the  right  reserved  to  him  of  redeeming  '* 
the  property. 

The  deed  of  partnership  was  tendered  in  evidence,  and  its  admission  waa 
objected  to  on  the  ground  that  sec  49  of  the  Begistration  Act  precluded  its  beiqg  re* 
ceived  as  evidence.  The  learned  Judge  of  the  District  Court  overruled  the  objection  on 
the  ground  that  the  document  was  not  one  which  was  required  by  sec.  17  of  the  Act 
to  be  registered.  He  held  that  it  fell  within  clause  (hj,  and  not  under  clause  fbj 
of  the  section,  for  the  reasons  that  "it  did  not  give  the  pkintiif  any  present 
interest  in  the  land,  but  merely  gave  him  a  conditional  right  upon  making  certain 
payments  within  specified  limits  of  time,  to  obtain  documents  of  title.*' 

In  my  judgment  this  decision  was  erroneous.  Clause  fhj  of  the  section  is  not 
confined  to  documents  which  create,  etc.,  a  present  interest  in  immovable  proper^  : 
it  includes  <' non-testamentary  documents  which  purport  or  operate  to  create,  declare 
assign,  limit  or  extmguish,  whether  m  present  or  infmimre,  any  right,  title  or 
interest,  whether  vested  or  contingent,  of  the  value  of  one  hundred  rupees  and  up- 
wards to  or  in  immoveable  property.''  The  learned  Judge  appears  to  have  had  in 
mind  the  documents  of  title  held  by  the  1st  and  2nd  defotd&nts,  and  a  reoonvcyanee 
from  them,  when  he  held  that  the  partnership  deed  fell  within  daose  fkj,  and 
was  a  document  "  merely  creating  a  right  to  obtain  another  document  whieh  wUl 
when  eaecuted,  create^  declare  assign,  limit  or  extinguish  any  sach  right»  title  or 
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Intereit,''  i,e„  in  ImmoTiabla  propertj.  The  docanMnt  to  be  obttlned,  howerer,  mtut, 
in  my  opinion,  be  one  to  be  obtained  from  m  parly  to  the  document  in  qneation— in 
this  case  from  the  Srd  and  4fth  defendanto — and  the  words  of  the  dauae  cannot 
refer  to  any  document  to  be  obtained  from  some  one  who  is  not  a  pariy  to  the 
document  or  the  transadion  whidi  it  embodies. 

In  conndering  whether  the  partnership  deed  was  admisnble  or  not,  it  strikes 
me  that  the  plaintiff  is  on  the  horns  of  a  dilemma.  The  right  to  redeem  was 
vested  jointly  in  the  plaintiff  and  the  Srd  and  4th  defendants,  unless  and  until  by 
some  means  such  joint  right  became  extinguished.  The  deed  of  partnership 
either  operated  to  extinguish  that  joint  right  and  (coupled  with  the  exercise  of  the 
option)  to  vest  a  sole  right  to  redeem  in  the  plaintiff,  or  it  did  not  do  so.  If  it  did* 
then  it  must  fall  within  danse  fh)  of  sec  17  of  the  Act,  and  it  was  inadmissible 
in  evidence.  If  it  did  not  do  so,  but  merely  created  a  right  to  obtain  another 
document  which  would,  when  executed,  extinguish  the  joint  right  and  vest  the  sole 
right  to  redeem  in  the  plaintiff,  then  the  plaintiff  has  not  obtiuned  that  document 
from  the  Srd  and  4th  defendants  and  his  suit  to  redeem  from  the  1st  and  2nd 
defendants  was  premature.    In  either  ease  his  suit  should  have  failed. 

It  has  been  argued  tiiat  an  equi^  of  redemption  is  not  a  right,  title,  or  interest 
to  or  in  immovable  property,  but  this  in  my  opinion  is  clear^  untenable. 

I  would  allow  the  appeal  and  reverse  the  decree  of  the  Lower  Court,  and  would 
dismiss  the  suit  with  costs.  « 

BiEKS  J.  I  concur  in  the  judgment  just  delivered  by  my  learned  colleague. 
I  was  at  first  doubtful  whether  the  learned  Judge  iu  the  Oourt  below  was  in  error 
in  holding  that  the  document  did  not  require  registration  as  coming  under  clause 
fhj  of  sec.  17  of  the  Registration  Act.  On  a  reference  to  the  anthorlties  cited* 
ChmmUal  Panalal  v.  Bomanji  Mancherji  Modi  (1),  Horma$ji  Manekji  Dada* 
ehanji  v.  Keshav  Pwhotam  (2),  Shridhar  Ballal  Kelhar  v.  Chintaman  Sadatkiv 
MehendaU  (8),  Fatel  Manehod  Morar  v.  Bkikahhai  Devidat  (4),  Sakharam  Krith^ 
maji  V.  Madan  Krithnaji  (5),  and  LaJe9%mmmma  v.  Kametwara  (6),  I  consider 
that  the  last  ruling  is  most  applicable  to  the  facts.  The  document  in  that  case 
ODQtemplated  a  future  divbion  of  a  portion  of  the  property  but  did  declare  existent 
rights  in  immoveable  property.  That  appears  to  be  the  case  here,  and  that  such 
was  the  intention  of  the  parties  appears  clear  from  the  facts  that  the  plaintiff  did 
not  consider  it  necessary  to  sue  for  specific  performance.  Bven  if  it  be  held  that 
the  partnership  agreentent  is  admissible  under  cknse  (k)  as  giving  the  pUintiff  a 
right  to  clidm  a  release  of  thdr  shares  hi  the  equity  of  redemption,  It  is  clearly 
inadmissible  in  the  present  suit. 

On  this  appeal, 

S.  Oomll  for  the  appellant  contended  that  the  deed  did  not 
require  registration  to  make  it  admisaible  in  evidence.  It  did  not 
itself  **  create  an  interest  in  immoveable  property  *'  within  the 

(1)  (1888)  I.  L.  R.  7  Bom.  810.      (4)    (1896)  I.  L.  B.  21  Bom.  704. 

(2)  (1893)  I.  L.  B.  18  Bom.  18.      (6)    (1881)  I.  L.  B.  6  Bom.  282. 
(8)    (1808)  I.  L.  B.  18  Bom.  896.     (6)    (1889;  I.  L.  B.  18  Had.  281. 
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ji^uvQ     ^^^  ^^7  8^^^  ^  right  to  obtain  another  document  under  whidi 

Po  Hti     gmch  an  interest  would  be  created.    The  deed,  therefore,  it  was 

Mahomsb  submitted,  fell  within  dause  (A)  of  sec.  17  as  a  document  expressly 

excepted  from  the  operation  of  dLauae  [b).    Beferenoe  was  made 

to  Chmilal  Panalal  v.  Bomanji  Mancherji  Modi  (1). 

J.  LowtB  for  the  respondents  was  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 
£oBB  Maovaosysv.  Their  Lordships  are  of  opinion  that 
the  judgment  of  the  Chief  Court  is  perfectly  right.  The  partner- 
ship agreement  of  the  25th  of  June  1897,  is  an  instrument  falling 
within  section  17,  dause  {b)  of  the  Lidian  Begistration  Act  (III  of 
1877).  In  one  of  the  dauses  of  the  agreement  there  is  a  complete 
assurance  of  a  right  of  redemption  for  and  during  a  future  period 
of  limited  duration*  The  clause  dedares  that  what,  but  for  this 
stipulation,  would  have  been  the  right  of  the  three  partners,  shall, 
during  that  period,  be  the  right  of  one  of  the  three,  exerdseable 
by  him  for  his  own  sole  benefit.  That  right  is  a  right  in  immove- 
able property.  The  agreement,  therefore,  ought  to  have  been 
registered.  Being  unregistered,  it  is  inadmissible  in  evidence. 
If  the  agreement  had  been  registered,  then,  if  the  respondents 
had  been  content  to  abide  by  their  bargain,  no  further  assurance 
from  them  would  have  been  required;  if  they  had  contested  the 
appellant's  right,  a  declaration  by  the  Court  of  his  right  as  ex- 
pressed in  the  agreement  would  have  been  suffident,  and  it  would 
not  have  been  necessary  for  the  Court  to  make  an  order  directing 
the  execution  of  any  further  instrument. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  this  appeal  ought  to  be  dismissed.  The  appellant  must  pay 
the  costs  of  the  appeal. 

Appeal  diUmiu$4k 

Sdidtors  for  the  appellant :     Biohardton  8f  Go. 
Solidtors  for  the  respondents:  A.  H.  Arnould  8f  Son. 

J.  V.  w. 

(1)    a^SS)  L  L.  B.  7  Bom.  81U 
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[On  Appeal  from  the  High  Court  at  Port  William  in  Bengal.] 

Quardiaw^ChtardianadlUem^Oivil  Proeedmre  Code  (Aei  XIV  of  188 2)t 
99.  443,  678—Ab9enc9  of  formal  order  ofpoUUing  guardian — Sanetion  of 
appoiniment  hy  Court — Irrtgularify — Service  ofeummoiuon  minor9,  dtfeot  in — 
Suhetantial  repreeentaiion  <f  minor^lh  9uit. 

Under  •.  443  of  the  Civil  Procedure  Code  (Act  XIT  of  1882)  the  Court  is  bound, 
after  latisfying  itself  of  the  fact  of  minority,  t  j  appoint  a  proper  person  to  act  on 
behalf  of  a  nunor  in  the  conduct  of  a  suit;  and  thia  rule  should  be  strictly  followed. 
Bat  where  the  Court  by  its  action  has  given  its  sanction  to  the  appearance  of  a  person 
as  such  a  guardian,  the  absence  of  a  formal  order  of  appdntment  is  not  necessarily 
fatal  to  the  proceedings. 

The  mother  of  certain  minor  defeniants  appeared  throughout  the  proceedings 
in  a  suit  as  their  guardian  :  the  Court  admitted  the  plaint  in  which  she  waa  de- 
scribed as  guardian,  and  in  the  decree  and  execution  proceedings  the  Court  so 
described  her  i^'Ueld  that,  although  no  formal  order  appointing  her  guardian 
ad  litem  was  drawn  up,  the  minors  were  effectively  represented  in  the  suit  by  their 
mother  and  with  the  sanction  of  the  Court. 

The  absence  of  a  formal  order  appointing  the  mother  guardian  ad  Uiem,  and  the 
fact  that  no  attempt  was  made  to  serve  the  minors  (members  of  a  joint  family) 
or  their  mother  personally  with  a  summons  before  serving  it  on  the  only 
adult  male  member  and  the  manager  of  the  joint  family  were  held,  under  the 
circumstances,  there  being  nothing  to  suggest  that  the  interests  of  the  minors  were 
not  duly  protected  and  the  defects  in  procedure  not  having  prejudiced  them,  to  be 
merely  irregularitief  under  s.  678  of  the  Code  of  Civil  Procedure  and  not  errors  fatal 
to  the  suit.  ^ 

Sureeh  Chunder  Wum  Chawdkurg  v.  Jugut  Ckunder  I>eh(L)  and  ffari  8aran 
Moitra  v.  Bhuhaneewari  J}ehi(2)  referred  to. 

-    Afpbal  from  a  judgment  and  decree   (15th  August  1899) 
of  the  High  Court  at  Calcutta  which  reversed  a  decree  (24th 

*  Freeent :  Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  S«>ble  and  Sir  Arthur 
Wilson. 

(1)  (1886)  L  L.  B.  14  Calc.  20i. 

(2)  (1888)  I.  L.  B.  16  Calc.  40 ;  L.  B.  16  1.  A.  196. 
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Deoember  1896)  of  the  Third  Subordinate  Judge  of  Paina,   and 
decreed  the  respondents'  suit. 

The  three  principal  defendants  appealed  to  His  Majesty  in 
Council. 

The  suit  was  brought  on  5th.  January  1896.  The  plaintiffs, 
Banke  Behari  Pershad  Singh,  Awadh  Behari  Pershad  Singh,  and 
Birj  Behari  Pershad  Singh  (the  third  plaintiff  being  a  minor 
under  the  guardianship  of  the  first  plaintiff),  were  three  brothers, 
sons  of  one  Tiluokdhari  Singh;  and  the  suit  was  brought  against 
the  present  appellants,  Bibi  Walian,  Bibi  Batul,  and  Bibi 
Bulakun  as  heirs  and  representatives  of  one  Mahomed  Zahiirul 
Huck,  and  against  Gkjadhur  Singh  and  Sidheswar  Pershad  Singh, 
two  other  sons  of  Tiluokdhari  Singh,  to  recover  possession  ol  the 
plaintiffs'  share  in  mauza  G-hasandra  in  the  district  of  Patna  and 
to  have  an  alleged  purchase  of  the  said  shcure  by  Mahomed 
Zahurul  Huok  declared  inoperative.  The  share  sued  for  had 
been  put  up  for  sale  in  execution  of  a  decree  obtained  by 
Mahomed  Zahural  Huok  in  a  suit  on  a  mortgage  brought  by  him 
against  Tiluokdhari  Singh,  and  had  been  purchased  on  14th 
August  1882  by  the  decree-holder. 

The  mortgage  in  question  was  executed  on  28th  August  1873 
by  Tiluokdhari  Singh  in  favour  of  Wahid  Ali  (father  of  Mahomed 
Zahurul  Hud^)  to  secure  Bs.  8,000  alleged  to  have  been  advanced 
by  Wahid  Ali  to  Tiluokdhari  Singh.  The  present  plaintiffs  were 
then  minors.  Their  father  Tiluokdhari  died  in  1880,  and  in  1881 
Mah3med  Zahurul  Huok  brought  the  suit  abovementioned 
on  the  mortgage  against  the  present  defendant  GFajadhur  Singh 
(step-brother  of  the  present  plaintiffs)  and  against  the  four  other 
sons  of  Tiluokdhari  (the  present  plaintifb  and  the  defendant 
Sidheswar  Pershad  Singh),  the  said  four  sons  being  uterine 
brothers,  sons  of  Moti  JKani  Eoer,  who  was  described  in 
that  suit  as  their  ^*  mother  and  guardian,"  they  being  then  all 
minors. 

An  ex  parte  decree  was  made  in  that  suit  on  29th  October 
1-881  directing  a  sale  of  the  property  comprised  in  the  mortgage, 
and  in  execution  of  that  decree  Mahomed  2iahurul  Huok  obtained 
possession  (together  with  other  property)  of  the  share  now  sued 
for. 
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The  plaint  stated  that  the  mortgage  in  question  was  improperly 
executed  by  Tiluokdhari  without  legal  necessity  or  justification, 
and  for  immoral  purposes,  and  that  whatever  money  he  received 
under  it  was  spent  for  such  purposes,  none  of  it  being  applied  for 
the  benefit  of  the  family;  that  at  the  date  of  the  mortgage 
Tiluokdhari  and  his  branch  of  the  family  formed  part  of  a  joint 
family  of  which  his  elder  brother,  Baiju  Singh,  was  the  karta  or 
managing  member,  the  plaintiffs  being  children  of  about  seven 
years  and  under ;  that  the  suit  on  the  mortgage  (in  which  the 
defendant  Gajadhur  Singh  is  alleged  to  have  colluded  with 
Mahomed  Zidiurul  Huck)  was  prosecuted  against  the  present 
plaintiffs  without  the  appointment  or  presence  in  the  suit  of  any 
guardian  on  their  behalf  ;  that  none  of  the  processes  in  the  suit 
or  in  execution  of  the  decree  were  served  upon  them,  or  upon  any 
guardian  in  their  behalf,  or  even  upon  their  mother ;  and  that  all 
the  proceedings  in  the  suit,  including  the  sale,  were  fraudulent. 
The  plaint  also  stated  that  Durgs  Dutt,  the  plaintiffs'  father's 
eldest  brother,  had  obtained  an  order  granting  him  a  certificate  of 
guardianship  before  the  proceedings  in  execution  in  the  mortgage 
suit  were  taken. 

The  defence  was  that  the  plaintiffs  had  no  cause  of  action;  that 
the  suit  was  barred  as  being  res  judicata  by  reason  of  the  decree  in 
the  mortgage  suit ;  that  it  was  barred  by  limitation;  that  Moti 
Bani  Koer  was  the  legal  guardian  of  the  plaintifEs  in  the  mort- 
gage suit,  and  that  Durga  Dutt  Singh  never  obtained  a  certificate 
of  guardianship  to  them,  nor  ever  was  their  guardian.  The 
defendants  also  denied  any  collusion,  and  alleged  that  the  mort* 
gage  was  properly  executed  by  Tiluckdhari  Singh  as  the  head  of 
the  family,  that  it  waa  executed  bona  fide  and  to  meet  legal 
necessities,  and  that  the  money  was  U9e(]  for  the  benefit  of  the 
family,  and  not  for  immoral  purposes.  The  defendants  further 
maintained  the  regularity  and  validity  of  the  proceedings  in  the 
mortgage  suit,  and  alleged  that  they  were  taken  bona  fide  and  with 
the  knowledge  of  the  plaintiffs  and  their  guardian^ 

Issues  were  raised  of  which  the  following  only  fpre  now 
material: — 

6th. — Whether  Tiluckdhari  Singh  executed  the  bond,  dated 
28th  August  1878,  for  illegal  and  immoral  puiposes,  as  alleged  in 
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the  plaint  P  And  are  the  defendants  or  the  property  hi  sait 
liable?  And  was  Baiju  Singh  the  managing  m^nber  of  the 
family  P 

6th. — ^Whether  the  sale  in  question  is  liable  to  be  set  aside  and 
plainti&  restored  to  possession  P 

7th. — Were  the  plaintifc  properly  represented  in  the  gait  and 
in  the  execution  proceedings  taken  by  2iahurul  Huok  P  If  not,  are 
the  suit  and  the  proceedings  ending  in  the  execution  sale  void  on 
thatgroundP 

SM.— Were  the  suit  and  the  proceedings  in  execution  tainted 
by  fraud  as  alleged  in  the  plaint  P  It  so,  are  they  void  on  the 
ground  of  fraud  P 

The  Subordinate  Judge  held  that  the  mortgage  was  executed 
for  the  full  consideration  of  Bs.  8,000,  and  that  the  money  was 
applied  for  family  purposes  and  not  immorally.  He  disbelieyed 
the  eyidence  of  the  plaintiffs  as  to  the  dissipated  character  of 
Tiluokdhari,  and  he  found  that  the  family  was  not  joint  at  the  date 
of  the  bond.  As  to  the  proceedings  in  the  mortgage  suit  he  held 
that  Moti  Bani  Koer  was  a  fit  person  to  be  guardian  of  the  minors 
for  that  suit  and  that  she  was  practically  appointed  as  such, 
although  no  formal  order  appointing  her  was  drawn  up  ;  tiiat  the 
minors  were  not  prejudiced  by  Moti  Bani  Eoer*s  silence  as  she  had 
no  defence  to  the  suit;  and  that  as  Durga  Dutt  did  not  actually 
take  out  the  certificate  of  guardianship  under  the  order  appointing 
him  until  29th  July  1882,  while  the  sale  followed  on  14th  August 
1882,  Mahomed  Zahurul  Huck  could  not  have  treated  Durga 
Dutt  as  guardian  on  behalf  of  the  minors. 

As  regarded  the  service  of  summonses,  &c.|  which  he  found 
were  admittedly  handed  to  Gtajadhur  in  the  Court  compound,  the 
Subordinate  Judge  held  that  to  be  good  service  on  Moti  Bani 
Eoer  treating  Gtajadhur  as  then  joint  with  the  minors  and  their 
mother,  and  disbelieving  the  evidence  of  the  plaintifEs  which  was 
adduoed;to  show  that  Gtajadhur  had  previously  separated  £rom 
them  and  did  not  then  li^  with  them. 

In  the  result  the  Subordinate  Judge  dismissed  the  suit.  The 
pUintife  appealed  to  the  High  Court,  a  Division  Bench  of  which 
(Macpherson  &  WiLKiNs,  JJ.)  rcversed  the  decree  of  the  Sub- 
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ordinate  Judge  and  gave  the  plamtifis  a  decree  for  their  share 
with  mesne  profits  and  eosts.    In  their  judgment  they  said  :— 

"  The  point!  preseed  before  us  at  the  henring  of  the  appeal  were  three,  viz., 
(1)  chat  the  plaintiffs  had  not  been  properly  represented  in  the  mortgage  snit  or  in 
the  proceedings  in  execntion  which  followed  it ;  (2)  that  no  snminons  had  been 
served  upon  them,  so  that  the  claim  was  decreed  ex  parte  ;  and  (8)  that  the  Lower 
Court  eired  in  holding  that  the  minors  were  not  prejudiced  because  in  any  case  they 
had  no  good  defence  to  the  suit. 

"  Li  regard  to  the  first  point,  the  Lower  Court  has  found  that  the  suit  was 
substantially  against  the  minors,  and  that  they  were  properly  represented  in  it 
by  their  mother  and  guardian.  That  they  were  sufficiently  described  in  the  plsint 
may  be  conceded ;  but  the  question  is  not  one  of  mere  misdescription  in  suits  in 
which  minors  are  sought  to  be  made  liable  :  it  is  necessary  that  the  Court  should  see 
that  a  proper  guardian  be  appointed  to  protect  their  interests.  Section  418  of  the 
Code  of  Civil  Procedure  is  imperative  upon  this  point ;  the  Court  after  satisfying 
itself  of  the  fact  of  minority,  is  bound  to  appoint  a  proper  person  to  act  on  behnlf  of 
the  minor  in  the  conduct  of  the  case.  From  the  proceedings  in  tliis  mortgage  suit, 
it  seems  clear  to  us  that  the  Subordinate  Judge  never  directed  his  attention  to  the 
question  of  the  minority  of  these  defendants  or  to  the  appointment  of  a  proper 
guardian  on  their  behalf  ;  and  there  is  nothing  from  which  we  can  presume,  as  the 
Lower  Court  has  presumed,  that  the  Court  before  which  the  mortgage  suit  was 
pending  ever  sanctioned,  expressly  or  impliedly,  the  appdntment  of  the  minors* 
mother  as  their  guardian  ad  litem  s  and  the  same  defect  b  emphasised  in  the 
proceedings  in  execution,  which  resulted  in  the  sale  of  the  mortgaged  property,  for 
at  that  time  these  minors  were  under  the  guardianship  of  a  certificated  guardian 
appointed  under  Act  VIII  of  1890. 

"As  to  the  second  point,  the  Lower  Court  has  found  that  there  was  a  sufficient 
service  of  summons  upon  the  minors,  a  finding  from  which  we  must  also  differ. 
The  only  evidence  upon  this  matter  is  that  given  by  the  person  who  went  with  the 
process  peon  to  identify  the  defendants  in  the  suit,  and  it  is  dear  from  what  he 
says  that  there  was  no  attempt  whatever  made  to  serve  the  summons  upon  the 
minor  defendants  or  even  upon  their  mother,  who  was  their  so-called  guardian.  The 
peon  did  not  go  beyond  the  precincts  of  the  Court ;  and  the  summons  was  served 
upon  the  minors'  eldest  brother  Qajadhur,  who  granted  a  receipt  on  behalf  of  aU 
the  defendants.  ^  Now,  though  Qajadhur  is  described  in  that  deposition  as  the 
guardian  of  the  three  minor  defendants,  he  was  certainly  not  so  for  the  purposes  of 
the  suit,  even  according  to  their  description  in  the  plaint. 

"  These  being  our  views  of  the  case,  i  t  is  unnecessary  for  us  to  deal  with  the 
third  point  urged  before  us.  If,  as  we  hold  for  the  reasons  above  given,  the  decree 
Is  one  which  is  not  bincting  upon  the  plaintiffs,  then  it  matters  little  or  nothing 
whether  or  no  they  had  a  good  defence  to  the  suit,  which  they  had  no  proper  oppor* 
tnnity  of  bringing  forward.  It  may  be  that  the  plaintiffs'  father  had  no  power  to 
mortgage  a  share  in  the  joint  family  property  during  the  lifetime,  and  without  the 
concurrence,  of  his  brother  Baiju  ;  but  whether  or  no  he  had  such  power,  we  think 
it  clear  that  the  share  of  these  plaintiffs  cannot  be  properly  held,  under  the 
drcum&tances,  to  be  liable  under  the  mortgnge  decree,  or  t  o  have  passed  by  the  sale." 
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On  this  appeal, 

Battigan  K.Q.  and  G.  W.  Arathoon  for  the  appellants  ocm- 
tended  that  the  respondents  had  been  properly  represented  in  the 
snit  on  the  mortgage  bond.  They  were  named  in  the  plaint  and 
in  the  decree  in  the  suit,  and  their  mother  was  described  both  in 
the  decree  and  plaint  as  their  guardian.  Although,  therefore, 
there  was  nothing  to  show  that  there  was  any  formal  order 
appointing  her  their  guardian  ad  Uiemy  yet  a  presumption  under 
the  circumstances  could  properly  be  raised  that  the  Court  had 
sanctioned  her  appearence  as  guardian.  As  to  the  service  of 
sunmions  it  was  properly  made.  Oajadhur  Pershad  Singh  on 
whom  the  summonses  were  served  was  the  head  of  the  joint  family 
and  its  manager,  and  in  that  capacity  sufficiently  represented 
the  minors  for  the  p\Lrpose  of  service  of  any  process  in  the  suit. 
The  procedure  in  the  suit  and  execution  of  decree  was  regularly 
observed,  and  the  respondents  were  substantially  parties  to  the 
suit  and  execution  proceedings.  Bef  erence  was  made  to  the  Civil 
Procedure  Code  (Act  XrV  of  1882),  ss.  75,  76,289  and  443; 
Mayne's  Hindu  Law  and  Usage,  6th  Ed.,  s.  211,  page  265; 
Sari  8aran  Moitra  v.  Bhubaneswari  J)ebi{l) ;  Sureah  Chunder 
Wum  Chotodhry  v.  JugtU  Chunder  Deh(^)  ;  Kedar  Promnno 
Lahiriv.  Protap  Chunder  Talukdar(^)\  Vaeudeb  Marbhai  Kah 
V.  Krishnafi  Ballal  Oohhah{4) ;  Jatindra  Mohan  Poddar  v. 
Srvtath  Bop{5);  Durgaperead  y  Ke%hoper%ad  8ingh(6) ;  and 
Bhura  Mai  v.  Ear  Kiehen  Das{7).  The  respondents  were  not 
prejudiced  in  any  way  by  what  had  taken  place.  On  the  findings 
of  fact  they  had  had  no  defence  to  the  suit  in  the  bond.  The 
want  of  a  formal  order  appointing  their  mother  guardian  ad  litem^ 
and  the  fact  that  the  service  of  summons  was  not  made  on  her, 
were  not  errors  vitiating  the  proceedings,  but  mere  Irregularities 
under  s.  578  of  the  Civil  Procedure  Code,  the  existence  of  which, 
unless  they  were  shown  to  have  prejudically  afiected  the  minors, 
would  not  invalidate  the  suit  or  the  proceedings  following  it. 


(1)  (1888)  I.  L.  R.  16  Oalc  40 ; 
L.  B.  16  I.  A.  195. 


(4)  (1895)  I.  L.  B.  20  Bom.  684,  686. 
(6)  (1898)  I.  L.  B.'26  Calc  267,  272. 

(2)  (1886)  I.  L.  B.  14  Oalc  204.         (6)  (1882)  I.  L.  B.  8  Oalo.  656.  661  j 
(8)  (1891)  I.  L.  B.  20  CWc  11.  L.  B.  9  I.  A.  27, 80. 

(7)  (1902)  I.  L.  B.  24  AU.  ass. 
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It  was  also  contended  that  the  suit  was  barred  by  limitation.  It 
was  one.  to  set  aside  the  sale  under  the  decree  on  the  bond,  and  the 
period  of  limitation  was  that  laid  down^by  Art.  12  of  Soh.  II  of 
the  Limitation  Act  (XV  of  1877),  namely,  one  year  from  the 
confirmation  of  the  sale.  The  Limitation  Act,  s.  8,  and  the  case  of 
Surja  Kumar  Dutt  t.  Arun  Chunder  Boy {l)y  were  referred  to. 

A.  Phillips  for  the  respondents  contended  that  the  want  of  a 
formal  order  appointing  a  guardian  ad  litem  for  the  respondents 
in  the  suit  on  the  mortgage  bond,  and  the  fact  that  the  summonses 
and  other  process  were  not  served  on  a  properly  constituted 
guardian  were  not  merely  irregularities  under  s.  678  of  the  Civil 
Procedure  Code,  but  constituted  errors  going  to  the  root  of  the 
suit  and  affecting  it  on  the  merits.  The  appointment  of  a 
guardian  ad  litem  was  imperative  under  s.  443  of  the  Code  before 
the  suit  could  be  proceeded  with.  That  the  minors  were  not  made 
parties  to  the  suit,  which  was  the  effect  of  the  errors  in  procedure 
that  had  taken  place,  was  an  objection  going  to  the  very  f oimd- 
ation  of  the  suit,  which  was  consequently  inoperative  and  of  no 
effect  against  the  minors — the  present  respondents;  and  the  sale 
under  a  decree  in  a  suit  in  which  they  were  not  properly  re- 
presented, and  were  consequently  not  parties,  passed  no  title  to  the 
judgment-creditor,  now  represented  by  the  appellants.  Oanga 
Poraad  Chowdhry  v.  Umhioa  Churn  Coondoo(2) ;  Hoii  Saran 
Moitra  v.  Bhubaneswari  I)ebi{Z)^  and  Bhura  Mai  v.  Har  Eiehan 
Da«(4)  were  referred  to,  the  last-named  case  being  one,  it  waa 
submitted,  similar  to  the  present. 

Counsel  for  the  appellants  was  not  heard  in  reply. 

The  judgment  of  their  Lordships  was  delivered  by 

Str  AjtTKirm  Wzuov.     Tiluckdhari   Singh  on  the  28th    JWim19. 
August  1873  executed  a  mortgage  bond  in  favour  of  Chowdhry 
Bheik  Wahid  All  to  secure  a  sum  of  money  borrowed  from  the 
latter,  with  interest. 

In  1881  2^urul  Huck,  the  son  of  Wahid  Ali,  brought  a  suit  to 
recover  the  money  due  under  the  mortgage  bond,  and  Tiluckdhari 

(1)  (1901)  I.  L.  B.  28  Calc  465.  469.        (3)  (1888)  I.  L.  B.  16  Calo,  40 ; 

(2)  (1887)  I.  L.  B.  14  Calc  754.  L.  B.  15  I.  A.  195. 

(4)  (1902)  I.  L.  B.  24  AU.  888« 
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being  then  dead,  he  made  defendants  Gbjadhnr,  the  adult 
8on  of  Tiluokdhari  by  one  marriage,  and  Moti  Bani  Koer,  tm 
mother  and  guardian  of  four  minor  sons  by  another  marriage. 

On  the  29th  Ootober  1881,  the  plaintiff  in  that  suit  obtained 
an  ex  parte  decree  in  his  favour,  under  which  the  mortgaged 
property  was  put  up  for  sale  and  ultimately  purchased  by  the 
decree-holder,  who  was  put  into  possession  by  the  Court  on  the 
8th  January  1883. 

The  present  suit  was  brought  in  the  Court  of  the  Third  Sub- 
ordinate Judge  of  Fatna,  the  plaint  having  been  ultimately  filed  on 
5th  January  1895.  The  plaintiffs  are  the  younger  three  of  the 
sons  of  Tiluckdhari,  described  as  minors  in  the  former  suit.  The 
substantial  defendants  are  the  representatives  of  the  plaintiff  in 
that  suit ;  the  fourth  and  fifth  defendants  are  Qajadhur,  the  half- 
brother  of  the  plaintiffs,  who  was  the  adult  defendant,  and 
Sidheswar,  the  elder  uterine  brother  of  the  plaintifffl,  who  was  one 
of  their  minor  defendants  in  the  former  suit.  Of  these  two  it  is 
said  in  the  plaint  that,  as  they  are  acting  in  concert  with  the  other 
defendants,  they  are  made  pro  forma  defendants. 

The  material  allegations  in  the  plaint  were  to  the  f  ollowiog 
effect : — ^That  Tiluokdhari  borrowed  the  money  raised  under  the 
mortgage  bond  of  the  28th  August  1873  for  immoral  purposes,  so 
that  his  sons  were  not  answerable  for  the  debt;  that  the  former 
suit,  that  to  enforce  the  bond,  was  fraudulently  brought  and  carried 
through  by  the  then  plaintiff  in  collusion  with  the  plaintiffs'  half- 
brother  Gajadhur,  the  adult  defendant  in  that  suit  and  the  fourth 
defendant  in  this  suit,  and  that  the  proceedings  in  execution  and 
the  sale  were  equally  fraudulent.  It  was  further  alleged  that  no 
summons  or  other  process  was  served  in  the  suit  or  execution 
proceedings  upon  the  present  plaintiffs,  and  that  no  guardian  in 
the  suit  was  duly  appointed  for  them.  On  these  grounds  it  was 
prayed,  amongst  other  things,  that  it  might  be  held  that  the 
auction  sale,  so  far  as  the  plaintiffs'  share  was  concerned,  was  held 
in  an  illegal  way,  and  that  Zahurul  Huck  and  the  defendants  as 
his  heirs  acquired  no  right  to  the  property  in  dispute ;  that  the  auc- 
tion sale  and  the  decree  might  be  declared  inoperative  against  the 
plaintiffs ;  and  that  the  latter  might  be  put  in  possession  of  the 
share  claimed  by  them. 
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The  Bubstantial  defendants  in  their  written  etatements  denied 
all  the  allegations  of  the  plaint.  On  these  pleadings  issues  were 
raised,  of  which  it  is  only  necessary  to  notice  the  fifth,  sixth, 
seventh  and  eighth.  The  fifth  asked,  amongst  other  things, 
whether  the  money  under  the  original  bond  was  raised  for  illegal 
and  immoral  purposes.  The  sixth  was  whether  the  sale  was  liable 
to  be  set  aside  and  the  plaintifb  restored  to  possession.  The 
seventh  was  whether  the  plaintifEs  were  properly  represented  in  the 
suit  and  execution  proceedings,  and,  if  not,  whether  they  were 
void  on  that  ground.  The  eighth  was  whether  the  suit  and 
proceedings  in  execution  were  tainted  by  fraud  as  alleged,  and,  if 
so,  whether  they  were  void  on  that  ground. 

It  is  dear,  therefore,  that  the  substantial  case  of  the  plaintiffs 
was  a  case  of  fraud ;  the  seventh  issue,  however,  raised  a  question 
of  a  totally  different  kind,  whether  the  suit  and  execution  were 
void  by  reason  of  defects  in  procedure. 

At  the  trial  before  the  Subordinate  Judge  the  plaintiffs'  main 
case  failed  altogether.  The  Court  found  that  Tiluckdhari's  bond 
was  not  given  for  immoral  or  illegal  purposes,  so  that  the  debt  was 
binding  upon  his  sons,  and  that  there  was  no  fraud.  And  those 
findings  have  not  been  impeached. 

As  to  the  case  based  upon  defects  of  procedure  in  the  former 
suit;  the  Subordinate  Judge  held,  first,  that  the  then  minor  defend* 
ants  (including  the  present  plaintiffs)  were  parties-defendant  to 
the  suit  ;  and  the  High  Court  accepted  this  view,  in  which  their 
Lordships  entirely  concur. 

The  alleged  defects  which  remain  are,  first,  that  the  present 
plaintiffs  were  not  properly  represented  in  that  suit ;  that  they 
were  not  properly  served  with  suiomons  in  the  suit ;  and  that  they 
were  not  properly  served  in  the  execution  proceedings. 

As  to  the  first  of  these  points,  the  mother  of  the  present 
plaintiffs  appears  throughout  the  proceedings  in  the  former  suit  as 
their  guardian.  It  is  impossible  at  this  distance  of  time  to  ascer- 
tain positively  whether  an  order  appointing  her  guardian  ad  Mem 
was  ever  drawn  up ;  bat  the  Subordinate  Judge  in  the  present 
case  assumed  that  there  had  been  none,  and  he  was  probably  right* 
An  examination,  however,  of  such  proceedings  in  that  suit  as  are 
forthcoming  shows  that  the  Court  admitted  the  plaint  in  which  the 
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mother'was  described  as  guardian;  that  in  its  decree  it  so  described 
her ;  and  that  similar  lang^ag^  was  used  in  the  execution  proceed- 
ings. In  this  connection  it  is  necessary  to  notice  that  on  the  26th 
November  1881,  Duiga  Dutt,  the  uncle  of  the  present  plaintiflfs, 
obtained  an  order  for  a  certificate  of  guardianship  to  them,  but  the 
certificate  was  not  taken  out  tiU  the  29th  July  1882,  long  after  the 
decree  and  the  order  for  sale  in  execution,  and  a  few  days  before 
the  actual  sale. 

As  to  the  allied  defect  of  service  of  summons  in  the  former- 
suit,  the  decree  in  that  suit  recites  that  "by  the  evidence  of  the 
peon  who  served  the  summons,  and  that  of  the  identifier,  the 
service  on  them"  (the  defendants  in  that  suit,  including  the 
plaintiffs  in  this)  "  is  proved."  The  evidence  of  the  peon  is  not 
available  by  reason  of  the  lapse  of  time,  but  a  deposition  of  the 
identifier  is  in  evidence: — **  I  did  not  go  with  the  Court's  peon  to 
the  residence.     1  identified  Gajadhur  Singh  here  in  this  Court. 

He  took  all  the  summonses  and  duplicates  of  the 

plaint  addressed  to  the  defendants,  and  granted  a  receipt  on  behalf 
of  all  the  four  by  his  own  pen.  Gujadhur  was  the  guardian  of 
all  the  three  defendants,  and  he  is  agent  as  well."  The  Sub- 
ordinate Judge  has  found  that  Q-^adhur  was  at  that  time  joint 
with  his  minor  half-brothers,  and  there  is  evidence  that  he  acted  as 
kafia  as  of  ^e  family,  as  he  naturally  would  under  the  circum- 
stances. 

The  Subordinate  Judge  held  that,  though  no  formal  order 
appointing  the  mother  to  be  guardian  ad  litem  of  the  infants  had 
been  drawn  up,  the  Court  must  be  deemed  to  have  sanctioned  the 
appointment,  and  that  the  want  of  a  formal  order  was  at  most  an 
irregularity,  which  could  not  invalidate  the  proceedings  in  the 
absence  of  proof  of  prejudice  having  accrued  to  the  present 
plaintiffs,  while  as  to  the  certificate  to  Durga  Dutt,  he  held  that 
the  date  of  its  issue  made  it  immaterial.  As  to  the  service  of 
summons  in  the  suit  and  of  processes  in  the  execution  proceedings, 
the  Subordinate  Judge  arrived  at  a  similar  conclusion,  and  he 
dismissed  the  suit. 

On  appeal  to  the  High  Court,  that  Court  conceded  that  the 
suit  was  substantially  against  the  minors ;  but  with  reference  to 
the  representation  of  the  minors  it  was  said :  "  It  is  necessary  that 
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the  Court  diould  see  that  a  proper  guardian  be  aj^ointed  to  protect 
their  interestB.  Section  443  of  the  Code  of  Civil  Procedure  is 
imperative  upon  this  point ;  the  Court  after  satisfying  itself  of  the 
fact  of  minority,  is  bound  to  appoint  a  proper  person  to  act  on 
behalf  of  the  minor  in  the  oonduot  of  the  case."  In  this  statement 
of  the  law  their  Lordships  entirely  concur,  and  they  desire  to 
impress  upon  all  the  Courts  in  India  the  importance  of  following 
strictly  the  rules  laid  down  in  the  section  referred  to.  But  it  is 
quite  another  thing  to  say  that  a  defect  in  following  those  rules  ib 
necessarily  fatal  to  the  proceedings.  The  High  Court,  howevesr, 
ix>n8idered  that  there  was  nothing  from  which  they  could  presume, 
as  the  Lower  Court  had  done,  that  the  Court  in  the  mortgage  suit 
had  sanctioned,  expressly  or  impliedly,  the  appointment  of  the 
minors'  mother  as  their  guardian  ad  litem;  and  the  learned  Judges 
thought  the  defect  was  emphasised  in  the  execution  proceedings  by 
the  fact  of  Durga  Dutt  having  obtained  the  certificate  already 
referred  to.  They  also  considered  that  there  had  been  no  sufficient 
service  of  summons  in  the  former  suit.  On  these  grounds  they 
reversed  the  decision  of  the  first  Court  and  made  a  decree  in  the 
plaintiffs'  favour.  Against  that  decree  the  present  appeal  has 
been  brought. 

Their  Lordships  are  unable  to  concur  in  the  conclusion  at 
which  the  learned  Judges  arrived.  The  present  plaintiffs  were 
substantially  sued  in  the  former  suit,  and  the  alleged  fraud  has 
been  negatived.  It  appears  to  their  Lordships  that  they  were 
effectively  represented  in  that  suit  by  their  mother,  and  with  the 
sanction  of  the  Court ;  and  for  the  reasons  given  by  the  first  Court 
their  Lordships  attach  no  importance  to  the  certificate  of  Durga 
Dutt.  There  is  nothing  to  suggest  that  their  interests  were  not 
duly  protected.  The  only  defects  which  can  be  pointed  out  are 
that  no  formal  order  appointing  the  mother  of  the  now  plaintiffs 
to  be  their  guardian  ad  litem  is  shown  to  have  been  drawn  up ;  and 
that  it  is  not  definitely  shown  that  any  attempt  was  made  to  serve 
the  summons  in  the  former  suit  upon  the  infants  personally,  or 
upon  their  mother,  a  purdanashin  lady,  before  serving  it  upon 
Gajadhur,  the  only  adult  male  member  and  the  karta  of  the 
family.  It  has  not  been  shown  that  the  alleged  irregularities 
caused  any  prejudice  to  the  present  plaintiffs ;  nor  indeed  could 
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there  well  be  any,  sinoe  it  has  been  found  that  the  original  debt 
was  one  for  which  the  present  plaintifEs  were  liable. 

Their  Lordships  are  of  opinion  that  the  defects  of  procedure 
alleged  in  this  case  are  at  most  ixregolarities  which,  under  s.  578 
of  the  Civil  Procedure  Code,  would  not  have  furnished  ground  for 
reversing  the  proceedings  in  the  former  suit^  if  they  had  been 
raised  upon  appeal  in  that  suit.  This  is  in  accordance  with  the 
ruling  of  a  Full  Bench  of  the  Calcutta  High  Court  in  Suresh 
Chunder  Wum  Chowdhry  v.  Jugut  Chunder  Deb{i)^  approved  by 
this  Board  in  HariSaran  iloitra  v.Bhubanesttari  Debi{2)^  and  with 
the  decision  in  the  last-mentioned  case.  And  the  plaintiffs  who 
have  brought  a  separate  suit  to  set  aside  the  judgment  and 
execution  proceedings  in  the  former  suit  and  the  title  acquired 
under  them  can  certainly  not  be  in  a  better  position  than  if  they 
had  been  appellants  in  that  suit. 

Their  Lordships  wiU  humbly  advise  His  Majesty  that  the 
decree  of  the  High  Court  should  be  set  aside  with  costs  and  the 
decree  of  the  Subordinate  Judge  restored.  .The  respondents  will 
pay  the  costs  of  this  appeaL 

Afpeal  allciced. 

Solicitors  for  the  appellants :  T.  L.  Wihon  &  Co. 

Solicitor  for  the  respondents :  O.  0.  Farr. 
J   V.  w. 

(1)  (1886)  I.  L.  R.  14  Cmlc.  204. 
(2)  (1888)  I.  L.  ».  16  Calc.  40  ;  L.  B.  15 1.  A.  195,  200. 
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KALI  PROSANNA  BHADURI.  '^^''^i/' 

[On  appeal  from  the  High  Court  at  Fort  William  in  Bengal.] 

Eviiienee — Hoad-eeit  Seiumt-^Belitrni  made  under  «.  95,  Bengal  Ceet  Act 
(Bengal  Act  IX  of  1880)''Admieeibilitg  in  Bvidenci^Orounde  of  Enhance- 
meni  of  rent — "Fair  and  equitable  ratee  " — Presumption  againel  person  not 
producing  evidence  which  he  can  produce — Evidence  Act  (I  of  1872)  e.  114(g), 

In  a  salt  for  enhancement  of  the  rent  of  a  talnqduri  tenure  road-cest  returns 
rendered  under  b.  95  of  the  Bengal  Cess  Act  (Bengal  Act  IX  of  1880),  though  not 
conclusive,  were  held  to  be  admissible  in  evidence  as  a  basis  on  which  to  ascertain 
the  assets  of  the  taluq,  and  so  Ax  a  fair  and  equitable  limit  of  enhancement. 

When  such  returos,  produced  by  the  plaintifiP,  showed  that  the  taluqdars  were 
receiving  from  their  sab-tenants  a  considerably  higher  rent  relatively  than  that 
which  they  were  paying  to  th<^ir  superior  landlords,  and  that  the  claim  for  enhance- 
ment could  primd  facie  be  suppported  on  the  ground  that  the  exbting  rate  was 
consequently  not  "  fair  and  equitable  "  within  the  meaning  of  the  Bengal  Tenancy 
Act,  they  were  held  sufficient  to  shift  the  onus  to  the  defendants  to  rebut  the 
presumption  so  raised  against  them.  To  rebut  such  presumption  the  defendants 
might  have  produced  their  c  lUeciion  papers,  but  did  not  d<»  so:  — 

Meld,  that  the  Court  was  justified  in  acting  on  the  presumption  under  s.  114 
((f)  of  the  Evidence  Act  (I  of  1872). 

Cdnsolidated  appeals  34  and  35  of  1899  against  two  judg- 
ments and  three  decrees  (l*2th  May  18!^9)  of  the  High  Court  at 
Calcutta  whereby  two  decrees  (31st  July  1895  and  3 1st  January 
1896)  of  the  Subordinate  Judge  of  Mymensingh  in  fayour  of  the 
appellant  in  two  suits  (27  of  1890  and  12  of  1895)  were  reversed. 

The  plaintiff,  Hem  Chandra  Chowdhry,  appealed  to  His 
Majesty  in  Council. 

The  suits  out  of  which  these  appeals  arose  were  brought  under 
the  following  circumstances.  The  Ferganah  Pukhuria  Jainsahi 
originally  formed  one  entire  zemindari  estate.  Subsequently  it  was 
partitioned  and  became  owned  and  possessed  in  the  following 
shares,  each  of  which  constitutes  a  separate  unit  for  revenue  assess- 
ment without  the  lands  themselves  having  been  divided  among 
the  co-sharers :  (i)  a  10  anna  share  known  as  No.  1S!2 ;  (ii)  a  2  anna 

*  Present:  Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble  and  i8ir 
Arthur  Wilson. 
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share  known  as  No  4806 ;  (iii)  a  2  anna  ehai^e  known  as  No.  6513 ; 
and  (iv)  a  2  anna  share  the  nnmher  not  known.  The  share 
No.  122  is  owned  by  Hemanta  Kumari  Debi,  widow  of  Jotindxa 
Narain  Bai,  whose  mother  Sarat  Sundckri  Debi  was  in  posses&ion 
before  him.  The  shares  Nos.  4806  and  5513  are  owned  by  the 
appellant  Hem  Chandra  Chowdhry.  The  name  of  the  owner  of 
the  remaining  2  anna  share  does  not  appear  from  the  reoord. 

In  the  Perganah  Pnkhnria  Jainsahi  there  existed  one  subor- 
dinate taluqdari  tenure  called  Madarjani  which  was  owned  and 
possessed  by  all  the  respondents  and  one  Guna  Misser ;  and  as 
between  themselves  a  partition  had  been  made  under  which  Onna 
Misser  was  in  possession  of  a  2  annas  6  gunda  6hare»  and  the 
remaining  13  annas  15  gunda  share  was  in  the  possession  of  the 
respondents  jointly. 

Disputes  had  arisen  at  various  times  between  the  zemindars 
and  the  taluqdars  as  to  the  right  of  the  former  to  enhance  the 
rent  as  between  the  appellant  and  the  respondents.  These  disputes 
were  settled  by  a  judgment  of  the  High  Court  at  Calcutta  in 
suit  No.  14  of  1882  which  declared  that  the  respondents'  tenure 
was  of  a  nature  liable  in  law  to  enhancement  of  rent. 

The  first  of  the  suits  now  under  appeal  (27  of  1890)  was 
brought  by  the  appellant  on  12th  December  1890  against  the 
taluqdars  of  the  13  annas  15  gunda  sharct  claiming  to  enhance 
the  rent  previously  paid,  and  to  recover  rent  from  the  beginning 
of  the  Bengali  year  1298  at  an  enhanced  rate  of  Bb.  2,788-12  per 
y^ntinnij  together  with  increased  cesses  at  the  rate  of  Rs.  184-7-6 
per  annum. 

Of  the  23  defendants  only  defendants  1, 2  and  3,  Kali  Prosanna 
Bhaduri,  Jogesh  Prosanna  Bhaduri,  and  Girindra  Nath  Bhadurit 
defendant  14,  Mohim  Ohunder  Bhaduri,  and  defendant  23, 
Hemanta  Kumari  Debi,  appeared  and  filed  written  statements. 
The  main  grounds  of  defence  were  (1)  that  the  suit  was  not  main- 
tainable without  notice  of  enhancement ;  (2)  that  the  defendants' 
holding  was  not  a  tenure  within  the  meaning  of  the  Bengal 
Tenancy  Act,  the  rent  of  which  could  be  enhanced;  (3)  that  the 
plaintiff  being  only  a  sharer  in  the  rents  of  the  taluq  could  not 
Bue  alone  to  enhance  the  rent ; .  and  (4)  that  imder  no  dbrcum- 
stanQ^6  did  a  proper  case  exist  for  enhancement  of  the  rent«^ 
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On  13th  Deoember  1890  th^  appellant  brought  a  similar   suit       1903 
(No.  7  of  1891)  for  enhancement  of  rent  against  Ghma  Misser,  the       ^^ 
owner  of  the  remaining  2  annas  5   gunda  share  in  the  taluqdari    Chancra 
tenure.     This  was  transferred  to  the  Court  of  the  Subordinate         ©. 
Judge  of  Mymensingh  who,  as  both  suits  raised  the  same  questions    pbqsanna 
for  decision,  tried  them  together  and  disposed  of  them  by  one  judg-    Bhaddbi. 
ment.     Both  parties  produced  oral  and  documentary   evidence  to 
prove  the  rates  at  which  the  lands  were  let  to  the  actual  cultiva- 
tors; and  also  to  prove  the  actual  collections  made  by    the  taluq- 
dars  from  the  tenants.    None  of  the  defendants  produced  accountsi 
as  they  could  have  done,  showing   the  amount  of  rents  actually 
realised  and  realisable  by  them.     Defendants  1,  2  and  3  in  suit 
27  of  1890  produced  some  ooimterfoils  of  receipts  for  rent  alleged 
to  have  been  given  to  the   tenants,  but  these  were  found  by  the 
Subordinate  Judge  to  be  forgeries.     The  plaintiff  in  proof  of  the 
gross  rents  filed  certain  road-cess  returns  made  under  the  provisions 
of  Bengal  Act  IX  of  1880,  as  amended  by  Act  II  of  1881.  Every 
holder  of  an  estate  or  tenure  is  required  by  s.  14  of  that  Act  when 
called  upon  to  do  so,  to  make  a  return  in  a  specified  form  of  the 
**  total  revenue  or  rent  which  is  payable,  or,  if  no  revenue  or  rent 
is  actually  payable,  what  would,  on  a  reasonable  assessment,  be 
payable  by  aU  the  cultivating  raiyats  of  such  estates  or  tenure  or 
by  other  persons  in  the  actual  use  and  occupation  thereof/'     The 
Act  provides  measures  to  secure  the  accuracy  of  the  said  returns. 

The  Subordinate  Judge  held  that  notice  of  enhancement  was 
not  necessary,  that  the  plaintiff  could  sue  alone  for  the  enhance- 
ment, that  the  defendants'  taluq  was  a  tenure  as  defined  in  the 
Bengal  Tenancy  Act;  and  that  its  liability  to  be  enhanced  was 
conclusively  decided  by  the  judgment  of  the  High  Court  of  80th 
November  1888.  He  therefore  proceeded  to  consider  what  would 
be  a  fair  and  equitable  enhancement  in  accordance  with  s.  7  of  the 
Bengal  Tenancy  Act  and  to  determine  the  amount  of  the  gross 
collections  for  that  purpose.  He  was  of  opinion  that  the  Evidence 
fis  to  the  rates  of  rent  realisable  were  unsatisfactory ;  that  the 
defendants  had  suppressed  their  books  of  accounts  which  would 
show  the  rents  actually  realised  by  them  ;  and  that  the  road  •cess 
returns  furnished  a  reliable  basis  for  calculating  the  gross  ooUeo- 
ion3  of  the  whole  tenure,  the  more  especially,  as  the  Evidence  for 
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1908        the  defendants  showed  that  the  raiyats  paid  nil  the  sharers  in  the 

^]^        tenure  at  the  same  rate. 

Chandra  In  the  result  he  Mve  the  plaintiff  a  decree  for  rent  at  an 

Chowubbt  ,  , 

v«  enhanced  rate,  but  not  to  the  extent  claimed  in  the  plaint,  and  not 

Pe^sahha    for  the  Bengali  year  1298. 

Bhaduei.  From  this  decree  four  appeals  were  filed  in  the  Court  of  the 

District  Judge  of  Mymensingh :   one  by  defendants  1,  2,  3  and 

14  in  suit  27  of  1890,  one  by  Guna  Misser,  and  two  by  the 

plaintiff.    The  appeals  of  the  defendants  were  against  the  decree  so 

far  as  it  directed  enhancement  at  all ;   while  the  plaintiff  appealed 

against  the   enhancemeut  not  being   extended    to   the    amount 

claimed  by  him,  and  also  on  the  ground  that  a  decree  for  rent  for 

the  Bengali  year  1298  should  have  been  passed  in  his  fayour. 

These  appeals  were  by  order  transferred  to  the  High  Court  and 
heard  together  by  a  Division  Bench  of  that  Court  (Macpberson 
and  Stevens  JJ.). 

That  Court  was  of  opinion  that  the  rent  of  the  tenure  was 
liable  to  enhancement,  and  that  the  plaintiff  alone  could  main- 
tain the  suit  to  enhance  the  rent.  On  the  question  of  the  extent 
of  the  enhancement  the  Court  took  the  same  view  as  the  Subor- 
dinate Judge  as  to  the  value  of  the  oral  evidence*  To  determine 
what  the  gross  collections  were  and  whether  the  rent  was  fair 
and  equitable  the  High  Court  rejected  some  of  the  road-ceas 
returns  as  inadmissible  in  evidence,  and  was  of  opinion  that  the 
remaining  exhibits  were  of  very  little  value,  not  even  of  sufficient 
weight  to  shift  on  the  defendants  the  burden  of  proving  what 
the  actual  gross  collections  were.  As  to  these  the  High  Court 
said.: 

*'  The  roftd-oets  retanif  am  exhibit!  1  to  4  and  6  and  7«  None  of  these  were 
•ubaiitted  by  the  appelUnti,  and  exhibita  8,  4,  6  and  7  relate  not  to  the  tenancy 
under  either  of  the  plaintiflTB  estates,  but  to  the  tenancy  under  estate  No.  122, 
which  represents  the  10  annas  share  of  the  perganah,  and  are,  we  oonaider,  on 
that  ground  inadmissible.  We  cannot  hold  that  there  is  a  separate  and  dietinet 
tenancy  under  the  plaintiff  as  proprietor  of  one  estate  so  as  to  admit  of  liis  enhane- 
ing  the  rent  payable  to  him,  and  at  the  same  time  hold  that  there  is  one  and  the 
same  tenancy  under  him  and  the  profunetors  of  estate  Ko.  12Si,  so  as  to  make  a 
statement  relating  to  the  tenancy  under  the  latter  estate  admissible.  If  the  tenaa« 
cies  are  distinct,  the  statement  to  be  admissible  must»  we  think,  relate  to  the 
tenancy  which  is  in  question*  In  this  tIcw  all  but  Exs.  1  and  2  must  be  excluded, 
but  it  is  upon  thoee  and  Ex.  Na  8  that  the  Subordinate^ Judge  has  acted. 


Digitized  by 


Google 


VOL.  XXX.] 


CALCUTTA  SERIES. 


1037 


"  Exhibits  1  and  2  are  retornt  relating  to  the  plamtilPt  estates  Sob.  5513  and 
4806  respectively.  They  were  signed  and  submitted  by  Hari  Narliin  Ghose  as 
am-mokbtar  of  Raja  Jotindra  Narain  Boy,  whose  interest  has  now  devolved  on 
his  widow  Rani  Hemanta  Knmari,  the  23rd  defendant  in  the  suit,  but  not  a  contest- 
ing defendant.  They  show  that  in  1884  Jotindra  Narain's  11  gundas  2  cowries 
share  of  the  tenure  was  let  out  in  ijara  for  terms  of  three  or  four  years  to  certain 
persons  at  an  aggregate  rent  of  Bs.  54  annas  2  pies  4  as  regards  each  of  those 
estates.  Exhibit  3  is  a  return  ^hich,  as  already  stated,  relates  to  estate  No.  122. 
It  was  signed  and  submitted  by  Harendra  Kumar  Bose  as  am-mokhtar  of  Maharani 
Sarat  Sundari  Debi,  who  was  the  mother  of  Jotindra  Narain  and  whose  share  has 
also  now  devolved  on  Hemanta  Kumari ;  and  it  shows  that  her  1  anna  14  gundas 
2  cowries  share  of  the  tenure  appertfuning  to  estate  No.  122  was  let  out  to  the 
ijaradars  mentioned  in  Exs.  1  and  2  at  an  aunual  rent  of  Bs.  813  annas  13.  Those 
returns  have  been  made  evidence  against  the  appellants  under  cL  3,  s.  32 
of  the  Evidence  Act,  as  containing  statements  made^by  a  deceased  person  against  his 
pecuniary  interest;  and  it  is  on  them  alone  that  the  assets  of  the  four  anna  share 
of  the  tenure  appertaining  to  the  plaintiff's  estates  has  been  determined  and  the 
rent  enhanced.  The  statements  made  in  the  returns  were  no  doubt  authorized  by 
the  Bani  and  the  Biya  respectively,  and,  under  the  provisions  of  the  Road  Cess 
Act  were  binding  on  them ;  but  looking  at  the  language  and  scope  of  s.  82, 
we  doubt  whether  they  can  be  regarded  as  statements  made  by  those  persons  within 
the  meaning  of  the  section  so  as  to  be  admissible  against  others.  It  is  not,  we 
think,  necessary  to  determme  this  question  in  the  present  case,  because,  assuming 
that  the  statements  are  evidence  against  the  appellants,  they  do  not  in  our  opinion 
furnish  any  reliable  data  for  ascertaining  the  assets  of  the  tenure,  and  have  been 
given  a  value  far  beyond  what  they  deserve. 

The  statements  do  not  purport  to  give  the  rent  realized  in  respect  of  the  whole 
tenure,  or  to  deal  with  more  than  the  small  shares  owned  by  the  Baja  and  the  Bani* 
It  was  therefore  necessary  to  resort  to  a  mathematical  calculation,  which  must  have 
assumed  two  things, — first,  that  the  ijaras  were  not  of  a  speculative  character  and 
that  the  ijaradars  realized  from  the  raiyats  at  least  the  amount  of  rent  which  they 
•  piud  to  the  superior  landlord,  and,  secondly,  that  the  other  tenure-holders,  indud* 
ing  the  appellants,  realized,  proportionately  to  the  shares,  the  same  amount  of  rent 
either  from  the  same  or  other  ijaradar  or  from  the  raiyats  direct.  We  see  no  ground 
for  either  assumption.  The  returns  stand  by  themselves,  and  beyond  some  geneiml 
evidence  that  the  raiyats  paid  all  the  tenure-holders  at  the  same  rates,  whatever  those 
rates  were,  there  is  no  evidence  in  support  of  them*  Then  the  Ban!  and  the  Baja 
occupied  the  double  position  of  tenure-holder  and  proprietor,  for  they  were  proprie« 
tors  of  estate  No.  122.  The  Subordinate  Judge  says  that  the  history  of  the  previous 
litigation  shows  a  determined  effort  on  the  part  of  the  proprietors  to  enhance  the 
rent  of  the  tenure,  but  that  there  was  admittedly  some  decision  which  protected 
ihe  share  of  the  tenure  subordinate  to  estate  No.  122  from  enhancement,  so  that 
the  Bani  and  the  Baja  would  derive  no  advantage  as  proprietors  by  overstating  the 
amount  of  the  rent  received  by  them  as  tenure-holders.  We  do  not  know  what 
that  decision  is,  but  the  fact  that  they  occupied  the  double  position  remains,  and 
certkinly  detracts  from  ihe  value  of  the  statements  as  affecting  other  sharers  of  the 
tenure.    The  argnmcnt  that  the  statementi  oarry  some  weight  from  the  pontion 
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1906         ^  ^^  peivoiii  rndking  them  miglit  bo  of  some  force  if  it  wee  thown  tl^t  tiiej 

Www         Imd  penonal  knowledge  of  them.    This  is  not  shown :  all  th»t  appeen  is  tb«t  the 

C^wDttA     mokhtan  Tecei?ed  the  returns  from  the  amlah  and  signed  and  pnt  them   in«  and 

Cbowbhst.  ^^  ^  ^^  hkeij  that  either  the  Rani  or  the  Raja  wonld  have  been  able  to  my 

^  anything  abont  the  correctness  of  them.    The  retoms'are  certi^ly  primd  faeU 

PB08AWA    ^^fir*^^'^  peonniary  interest;  bnt  the  pecnniary  interest  is  so  smaU  that  they  have 

Bbadvbl    Uttle  Talue  on  that  ground.    On  the  other  hand,  notwithstanding  the  provisions  of 

m*  21  and  32  of  the  Evidence  Act,  they  conld  not,  under  s.  95  of  the  Road  Cess 

Act,  be  used  as  evidence  in  favour  of  the  person  submitting  them.    As  the  case 

stands  on  the  judgment  of  the  Subordinate  Jndge,  it  h  in  the  same  position  as  if  the 

pkintiff  had  pnt  in  and  proved  these  returns,  and  no  other  evidence  of  any   kind 

bad  been  given.    In  our  opinion  this  is  not  sufficient,  and  no  decree  for  oihaaced 

rent  eonld  be  made  on  the  strength  of  them*    It   is  argued  that  it  was  in   the 

power  of  the  appellants  to  prove  the  amount  of  rent  realiied  in  respect  of  the 

tenure ;  but,  conceding  that  it  was  for  the  plaintiff  to  start  his  case  by  proving 

nnder  ••  7  of  the  Tenancy  Act  that  the  existing  rent  was  below  the  customary  rate 

payable  by  persons  holding  similar  tenures  in  the  vicinity,  or  that  it  was  not  a 

f  idr  and  equitable  rent :  statements  of  other  persons,  such  as  those  relied  on,  are  not 

sufficient  to  throw  on  the  appellants  the  burden  of  proving  that  the  existing  rent 

is  fair  and  equitable.'* 

In  the  reealt  the  BLigh  Goorty  having  found  that  there  was 
no  evidenoe  to  show  that  the  present  rent  was  not  fair  and 
equitable  allowed  the  defendants'  appeal,  rejected  the  appeal  of 
the  plaintiff  and  dismissed  the  suit  with  costs.  In  the  appeals 
in  suit  7  of  1891  the  High  Court  conOrmed  the  judgment  of 
the  Subordinate  Judge  diRmiflsiTig  both  appeals  with  costs ;  and  no 
further  appeal  by  either  party  was  preferred. 

The  second  of  the  consolidated  appeals  (35  of  1899)  arose  as 
follows :  The  Subordinate  Judge  of  Mymensingh  by  his  judg- 
ment cf  31st  July  1895  declared  the  right  of  the  plaintiff  to 
recover  rent  from  the  defendants  at  a  certain  enhanced  rate. 
On  20th  November  1895  the  plaintiff  filed  suit  12  of  1895  against 
the  defendants  to  recover  rent  from  them  at  such  enhanced  rate 
from  April  1891  to  October  1895,  thus  including  in  the  suit  a 
claim  to  rent  for  a  portion  of  the  Bengali  year  1298.  On  3l8t 
January  1896  the  Subordinate  Judge  decreed  in  favour  of  the 
appellant  for  the  rent  claimed  at  the  enhanced  rate  except  for 
the  year  1298,  holding  that  the  daim  for  rent  of  that  year 
having  been  included  in  the  previous  suit,  27  of  1890,  the  claim 
to  that  year's  rent  was  barred  by  s.  12  of  the  Civil  Procedure 
Code. 
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From  that  decree  both  parties  appealed  to  the  High  Court.       I908 
That  Court  ddivered  judgmeut  on  the  12th  May    1899    and       j^ 
dedded  that  the  daim  to  rent  for  the  year  1298  was  not  barred     Chahdba 
by  8.   12  of  the  Civil  Procedure   Code,  but  was  barred  by  the  •. 

law  of  limitation,  inasmuch  as  the  suit  had  been  instituted  more  pbobahka 
than  three  years  after  the  last  day  of  the  Bengali  year  in  which  Bhaduw. 
the  arrears  for  that  year  had  fallen  due.  Eelying  on  their  previ- 
ous judgment  on  appeal  in  suit  27  of  1890,  the  High  Court  held 
that  no  enhanced  rent  was  claimable,  and  that  Court  accordingly 
dismissed  the  plaintiff's  appeal  with  costs  and  remanded  the  case 
to  the  Subordinate  Judge  to  determine  the  amount  of  rent  due. 

In  these  appeals  from  the  judgment  and  decrees  of  the  High 
Court  on  appeal  in  suits  27  of  1890  and  12  of  1895,  the  plaintiff 
appealed  to  His  Majesty  in  Council. 

Mayne  and  De  Qruyther  for  the  appellant  contended  in 
appeal  34  of  1899  that  the  road-cess  returns  were  admissible 
in  evidence  to  show  what  the  assets  of  the  zamindari  estate  were. 
Some  of  them  the  High  Court  had  wrongly  rejected  and  had 
found  that  others  were  of  little  or  no  value  as  evidence  to  deter- 
mine the  amount  of  the  gross  collections  of  the  taluqdari  tenure. 
It  was  submitted  they  were  admissible  in  evidence.  They  were 
made  under  the  provisions  of  s  14  of  the  Bengal  Cess  Act 
(IX  of  1880  as  amended  by  Bengal  Act  II  of  1881),  and  were 
records  which  would  be  admissible  to  show  the  assets  of  the 
tenure.  Beference  was  made  to  ss.  6^  14, 17,  21  and  34  of  Act 
IX  of  1880.  The  Evidence  Act  (I  of  1872),  s.  32,  ds.  (2) 
and  (3)  and  s.  35.  There  was  evidence  that  some  of  the  persons 
who  made  them  were  dead.  They  were  also,  it  was  submitted, 
sufficient  if  admitted  to  prove  such  gross  collections,  or  at  least  to 
shift  the  onus  on  to  the  defendants,  who  had  accounts  which  they 
might  have  produced,  but  did  not  to  prove  them.  The  Evidence 
Act  (I  of  1872),  ss.  106  and  114  {^)  were  referred  to,  as  to  the 
burden  of  proof  of  matters  within  the  particular  knowledge  of 
any  person,  and  as  to  the  presumption  which  the  Court  might 
make  as  to  evidence  which  could  have  been,  and  was  not,  produced. 

In  appaal  35  of  1899  it  was  contended  that  the  suit  was  not 
barrel  by  limitation,  and  the  Bengal  Tenancy  Act  (VIII  of  1885), 
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1908       ».  154  and  Soh.  HI,  d  2{h)  were  referred  to.    The  High  Court 
Hbic        ought  to  have  given  the  plainti£E  a  decree  for  rent  either  at  an 
Chandbi    enhanced  rate,  or,  if  not,  at  the  rate  admittedly  previously  paid. 

Kali  ^'  ^*  •^''^^^^^'»  ' or  the  respondents  contended  that  the  road- 

PRosANiri  oess  returns  were  not  admissible  in  evidence  against  the  respon- 
dents. They  were  not  public  documents  within  the  meaning  of 
B.  35  of  the  Evidence  Act.  Even  if*  admitted  they  were  not 
sufficient  to  support  the  decree  for  enhancement.  It  was  also 
oontended  that  the  tenure  was  not  liable  to  enhancement  at  all, 
and  HurronaJth  Roy  y.  Qohini  Chund^r  Datt  (1)  was  referred  to. 
The  decree  of  the  High  Court  of  30th  November  1888  was  not 
sufficient,  it  was  submitted,  to  entitle  the  plaintiff  to  enhance  the 
rent  of  the  tenure.  It  was  only  a  dedaratory  decree,  and  more 
than  that  was  needed  to  make  out  the  liability  of  the  tenure  to 
be  assessed  with  enhanced  rent.  Beference  was  made  to  ss.  6 
and  50  of  the  Bengal  Tenancy  Act  (VHI  of  1885),  and  it  was 
submitted  that  none  of  the  grounds  for  enhancement  there  laid 
down  had  been  shown  to  exist. 

In  suit   12  of  1895  the  High  Court  was  right  in  holding  that 
it  was  barred  by  limitation. 
Mayne  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Jun»  24  ^'^   AvDBBW  SooBXA.    The    appellant,     Hem     Chandra 

Chowdhry,  is  the  owner  of  a  four  anna  share  in  the  Fergana 
Pukhuria  Jainsahi,  which  originally  formed  one  entire  zemindari 
estate.  In  this  Fergana  there  has  long  existed  a  subordinate 
talookdari  tenure  known  as  Madarjani,  which  is  owned  and 
possessed  by  the  respondents  and  one  G-una  Misser,  who  is  not  a 
party  to  the  present  appeals.  The  questions  for  determination  are 
— (i)  whether  the  appellant  has  made  out  his  claim  to  the 
enhancement  of  rent  allowed  by  the  Subordinate  Judge,  and  (ii) 
from  what  date  that  enhanced  rent  is  claimable. 

For  many  years  the  right  of  the  zemindar  to  enhance  the  rent 
of  this  taluq  has  been  a  subject  of  contest  in  the  Indian  Courts, 
but  it  was  ultimately  established  by  a  decree  of  the  High  Court 
at  Calcutta,  which  decided,  on  the  30th  November  1888,  that  the 

(1)  (1875)  15  B.  L.B.  120;  L.  B.  8  L  ▲.  198. 
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tenure  held  by  the  respondents  was  of  a  nature  liable  in  law  to  an       1908 
enhanoement  of  rent.    Prom  this  deoree  no  appeal  was  preferred,       hek 
and  their  Lordships  mnst  hold  that  it  is  now  too  late  to  re-open  ^^^^^^ 
the  question.    It  remains  to  be  considered,  however,  whether  in         «. 
the  suits  to  which  the  present  appeals  relate,  the  appellant  has    prosaitka 
made  out  his  claim,  in  fact,  to  the  enhancement  which  he  seeks.      «^^m« 
The  Subordinate  Judge  found  in  favour  of  the  appellant  on  this 
point,  but  his  decree  was  reversed  by  the  High  Court. 

Under  s.  7  of  the  Bengal  Tenancy  Act  (VUl  of  1885), 
where  the  rent  of  a  tenure-holder  is  liable  to  enhancement  (as  is 
the  case  here),  it  may,  ^'subject  to  any  contract  between  the 
parties,  be  enhanced  up  to  the  limit  of  the  customary  rate  payble 
by  persons  holding  similar  tenures  in  the  vicinity;"  or,  "where 
no  such  customary  rate  exists,  it  may,  subject  as  aforesaid,  be 
enhanced  up  to  such  limit  as  the  Court  thinks  fair  and  equitable." 
The  Subordinate  Judge  found  that  the  plaintiff  had  failed  to 
prove  the  existence  of  any  customary  rate,  and  accordingly  pro- 
ceeded to  ascertain,  by  an  examination  of  the  evidence  before  him, 
the  limit  to  which  the  rent  might  be  fairly  and  equitably 
enhanced,  there  being  no  contract  to  fix  that  limit. 

The  evidence,  as  is  not  infrequent  in  cases  of  this  kind,  was  of 
a  most  unsatisfactory  character.  "Numerous  witnesses,"  says 
the  Subordinate  Judge,  "  have  been  examined  by  both  parties  to 
depose  to  the  rates  alleged  by  them,  but  none  of  them  appears  to 
be  reliable. "  Much  of  the  documentary  evidence  he  considered 
equally  worthless.  And  the  High  Court  concurred  in  this 
appreciation. 

Some  road-cess  returns  were,  however,  put  in  by  the  appellant 
which  the  Subordinate  Judge  regarded  as  sufficiently  trustworthy 
to  afford  a  basis  upon  which  to  ascertain  the  assets  of  the  taluq, 
and  thus  to  fix  a  fair  and  equitable  limit  of  enhancement.  These 
tetums  are  rendered  under  Bengal  Act  IX  of  1880,  s.  95  of  which 
makes  them  admissible  in  evidence  against  the  person  by  or  on  be- 
half of  whom  they  were  filed.  It  is  also  contended  that,  on  other 
grounds,  some  of  them  are  relevant  evidence  under  the  Indian 
Evidence  Act. 

It  is  admitted  that  two  of  these  returns  relate  to  the  particular 
portion  of  the  zemindari  held  by  the  appellant.    They  were  filed 
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1908       on  behalf  of  Baja  Jotindra  Naraia  B07,  who  is  now  dead,  aad 

^^       whose  widoWt  the  respondent  Bani  Hemanta  Ktunari  Debit  is  one 

Chavdsa    Qf  the  taluqdari  tenantd«  as  wdl  as  the  owner  of  a  10  anna  share 

«.         in  the   whoto  zemindari.    They    show    that,   in    1884,    Baja 

PBOBjLinrA    Jotindra's  fractional  share  in  the  taluqdari  tenure  was  let  out  on 

BaADVBx.   100^  for  terms  of  three  or  four  years  to  certain  persons,  at  an 

aggregate  rent  of  Rs.  108-4-8,  to  which  must  be  added  Es.  4-9-0 

for  the  value  of  the  taluqdar's  nij  share  of  khamar  land,  making 

the  total  value  of  the  BajVs  share  Bs.   112-13-8  per  annum- 

Adopting  this  figure  as  a  fair  statement  of  what  the  taluqdars 

generally  received  from  their  lessees  as  rent  on  account  of  their 

holdings  in  the  taluq,  the  Subordinate  Judge  worked  out  a  rule- 

of-three  sum  which  brought  the  rent  received  by  the  taluqdars  in 

respect  of  the  appellant's  four  anna  share  in  the  lemindari  to 

Bs.  3,140-6-0;  and,  after  making  usual  deductions  for  expenses 

and  collection  charges,  he  fixed  the  enhanced  rent  payable  to  the 

appellant  at  Bs.  2,386-11-0  in  respect  of  the  porti<Hi  of  the  two 

estates  in  question  in  the  suit. 

The  learned  Judges  of  the  High  Court  dissented  from  this 
method  of  dealing  with  the  case.  The  road-cess  return  did  not,  in 
their  opinion,  ^'  furnish  any  reliable  data  for  ascertaining  the  assets 
of  the  tenure;''  and  they  held  that  the  mathematical  calculation 
made  by  the  Subordinate  Judge  rested  on  two  assumptions,  for 
neither  of  which  they  saw  any  ground.  It  is  quite  true  that  the 
returns  are  not  conclusive  evidence ;  but,  so  far  as  they  go,  they 
undoubtedly  show  that  the  taluqdars  were  receiving  from  tlieir 
sub-tenants  a  considerably  higher  rent  relatively  than  that  which 
they  were  paying  to  their  superior  landlord,  and  that  the  claim 
for  enhanoemi^  oould  primA  facie  be  supported  on  the  ground 
that  the  existing  rate  vrae  consequently  not  '^  fair  and  equitable  " 
within  the  meaning  of  the  Bengal  Tenancy  Act.  In  the  opinion 
of  their  Lordships,  this  evidence  was  suflBoient  to  shift  the  onus  to 
the  respondents,  in  whose  power  it  was,  by  producing  their  collec- 
tion papers,  to  rebut  any  presumption  raised  against  them  by  the 
^oad-oes9  returns.  But  for  reasons  best  known  to  themsdveSf 
they  did  not  produce  any  documentary  evidence  on  which  reliance 
oould  be  placed.  Ou  the  contrary,  they  put  in  certain  oounter- 
f ofls  of  reoeiptfl  alleged  to  haye  been  granted  to  their  raiyats ;  and 
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these  the  Stibordinate  Judge  found  to  have  been  fabricated  for       1908 
the  purposes  of  the  suit.    Under  8.  114  (g)  of  the  Indian  EYidenoe       ^^ 
Act  (No.  I  of  1872),  the  Court  may  presume  that  "evidence    OeAnnA 
which  could  be,  and  is  not,  produced  would,  if  produced,  be  un-         r. 
favourable  to  the  person  who  withholds  it ; "  and  their  Lordships    v^bav^a 
consider  that,  in  the  circumstances  of  the  case,  the  Subordinate    ^hapitbi. 
Judge  was  fully  justified  in  coming  to  the  conclusion  which  he 
formed  upon  the  only  evidence  before  him  which  he  regarded  as 
reliable. 

The  decree  of  the  Subordinate  Judge  was  made  on  the  31st 
July  1895,  and  awarded  the  enhanced  rate  prospectively  from  the 
end  of  the  Fasli  year  1298.  On  the  20th  November  1896  the 
appellant  filed  a  suit  against  the  respondents  to  recover  the  arrears 
of  rent  due  for  1298.  The  Subordinate  Judge  held  that  the  daim 
was  barred  by  s.  12  of  the  Civil  Procedure  Code,  but  not  by 
this  law  of  limitation.  The  High  Court,  on  appeal,  came  to 
the  precisely  opposite  view.  In  the  opinion  of  their  Lordships 
the  proceedings  in  the  earlier  suit  stayed  the  operation  of  the  law 
of  limitation ;  and  as  the  appellant  claimed  the  arrears  of  1298  in 
that  suit,  but  his  daim  was  then  disallowed  as  premature,  he  is 
now  entitled  to  the  benefit  of  the  decree  for  enhancement  and  to 
recover  the  arrears  at  the  enhanced  rate.  The  decree  of  the  Sub- 
ordinate Judge,  in  which  he  ascertained  the  amount  due  for 
arrears  at  that  rate,  but  postponed  execution  until  the  final  deci- 
sion of  the  enhancement  suit,  can  therefore  be  sustained. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
decree  of  the  High  Court  in  both  suits  should  be  set  aside  with 
costs,  ai^d  those  of  the  Subordinate  Judge  affirmed*  The  i^pon« 
dents  will  pay  the  appellant's  costs  of  the  appeojs,  except  that  the 
parties  will  pay  their  own  costs  of  the  petition  lodged  by  the 
appellant  for  leave  to  refer  at  the  hearing  to  certain  documents. 

Appeals  allowed. 
Solicitors  for  the  appellant :     Watkins  8f  Lempriere. 
Solicitors  for  the  respondents:    T  L,  WilMi  8[  Oo. 

J.  T.  W. 
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APPELLATE  CIVIL. 


1903  CHTJNI  LA.L  BOSE 

'''^JiJt'sf  *  OSMOND  BEEBT,* 

Sepreieniative  of  deoetued  person — Decree -holder — Judgmeni'dehtor — SuheiUuiion 
f^  heir'at'law  and  reeiduary  legatee  ae  legal  repreeeniative—ReMuarg 
legatee  in  poeteeeion,  effect  of^Bxeontor  de  eon  tori — Probate  and  Adminie- 
tration  Act  (V  of  1881)  «.  4,  12,  14, 15,  19,  3S,  82,  t87^Bncce9eion  Act 
{X  of  186(f)  i,  lOO^CivU  Froeednre  Code  Act  (XIV  qf  1882)  $.  234. 

Pending  tbe  execn^n  of  a  decree,  tbe  jud^meDt-debtor  died,  leaving  a  will 
tinder  which  B.  E.  was  the  reudnary  legatee,  ^he  took  poseesiion  of  ibe  estate* 
and  applied  for  letters  of  administration  with  the  will  annexed.  The  will  was 
ultimately  fonnd  to  be  tmo,  and  letters  ordered  to  be  granted.  In  the  iDeantime» 
B*  K.  and  the  heir-at-law  were  substitntcd  in  place  if  the  jadgmeot-debtor  in  the 
execution  proceedings,  and  an  order  was  made  between  the  parlies  in  the  matter  of 
the  execution :  — 

Seld,  that  the  order  was  a  good  and  binding  order. 

Held,  further,  that  a  retidnary  legatee  in  possession  of  the  estate  of  a  deceased 
jndgment-debtor  oonld  not  be  regarded  as  an  executor  de  eon  tort,  so  that  his  acts 
would  not  be  binding  upon  the  legal  respresentative.  • 

ProsMfiao  Ckunder  Bhuttacharjee  ▼.  Krieto  Chgtmnno  Pal(l),  Janakx  V. 
Lhanu  LaU(2),  Chathak9lan  t.  Govinda  Karumiar{Q),  referred  to. 

Appeal  by  Olmni  Lai  Bose,  administxator  to  the  estate  of 
Eaja  Ran  Bahadoor  Singk,  deceased. 

One  Rani  Asmed  Koer,  widow  of  Raja  Modh  Narain  Singh, 
deceased,  executed  a  mortgage  bond  on  the  11th  November  1870  in 
favour  of  one  Rai  Narain  Das.  Two  years  afterwards  Rai  Narain 
Das  brought  a  suit  against  Rani  Asmed  Koer  for  the  recovery  of  the 
debts  due  upon  the  mortgage  bond,  and  Raja  Ran  Bahadoor  Singh 
being  the  reversionary  heir  was  brought  on  the  record  as  defendant 
under  the  provisions  of  s.  73  of  the  Civil  Procedure  Code  of  1869, 

•  Appeal  from  Order  No.  824  of  1902  against  tbe  Order  of  Upendra  Nath 
Bose,  Subordinate  Judge  of  Gaya  dated  July  16, 1902. 

(1)  (1878)  I.  L.  R.  4  Calc.  842.  (2)  (1891)  I.  L.  B.  14  Mad.  454. 

(8)  (1898)  I.  L.  B.  17  Mad.  186. 
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and  a  oompromise  was  oome  to  between  the  parties,  upon  Irhioh  a       1903 
consent  decree  was  passed  on  the  29th  March  1873.    Under  this  chithi^Lax, 
decree  the  judgment-debtors  were  to  pay  Es.  2,38,000  to  the  decree       ^»» 
holder  by  a  yearly  instalment  of  Bs.  30^000  at  the  end  of  Bhadro     OairoyD 
every  year,  withinterest  at  eight  annas  per  cent,  under  certain  con-        "^^* 
txngem^esy  and  with  interest  at  one  rupee  per  cent,  under  certain 
other   contingenoies.    The  decree-holder  upon    this  decree  was 
entitled  to  realise  the  whole  of  the  decretal  amount  at  oncci  in  case 
di^ult  waa  made  in  the  payment  of  two  consecotivriy  successive 
instalmembk 

Hani  Asmed  Koer  after  tiid  aforesaid  consent  decree  was  passed 
surrendered  the  estate  of  her  late  husband  in  favour  of  his  n^hew 
and  nearest  kin<^man  Eaja  Ban  Bahadoor  Singh. 

After  certain  psymeotrfaad  been  made  towards  the  satisfaction 
of  this  decreCi  Eaja  Ban  Bahadoor  Singh,  on  the  31st  March  1890 
died  leaving  no  male  issue,  but  leaving  a  will  dated  the  23rd, 
March  1890|  whereby  he  bequeathed  all  his  property  to  his  deceased 
son's  daughter,  Baj  Eumari  Batan  Eoer,  with  the  exception  of 
ten  villages  which  he  left  as  a  legacy  to  his  son's  widow 
Musammat  Bameswar  Koer,  for  her  maintenance  till  her  death. 

Baj  Kumari  Batan  Koer,  after  her  grand*father,  Baja  Ban 
Bahadoor  Singh's  death,  aj^Ued  for  probate  of  his  will  to  the 
District  Court  at  Gya.  The  District  Judge  of  Gya  by  his  judg- 
ment dated  the  16th  February  1891,  pronounced  the  will  to  be 
fake,  and  rejected  her  application  for  probate.  On  appeal  the 
Calcutta  High  Court  set  aside  the  judgment  of  the  District 
Judge  of  Gya,  and  pronounced  the  wiU  to  be  a  genuine 
document,  and  by  its  judgment  dated  the  1st  September  18P1, 
ordered  grant  of  probate  to  Baj  Eumari  Batan  Soer.  An  appeal 
was  then  preferred  to  the  Privy  Council  which  by  an  order  dated 
18th  December  1894  confirmed  the  judgment  of  the  High  Court. 

On  the  2l8t  May  1895,  Baj  Eumari  Batan  Koer  died,  before 
ofjtaining  probate,  leaving  no  male  issuci  and  by  her  will  she 
demised  all  her  properties  obtained  from  Baja  Ban  Bahadoor 
Singh,  to  her  only  daughteri  Baj  Eumari  Bhubaneswari  Eoer^ 
and  appointed  her  mother,  Bameswar  Eoer,  ezecutrixi  and  her 
husband,  Bajeswan  Pershad  Narayan  Singh,  executor,  under  the 
will.    In  January  1897  Bajeswari  Pershad  Narain  Singh  died, 

72 
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19C8       shortly  after  probate  of  the  idll  of  Bajkumari  Koer  had  bean 
CBoiiiliAL  granted  to  him  and  hk  mothLer-In-law,  Bameswar  Koer. 

^•*  flubeequently,  on  the  18th  December  1899,  proceedings  were 

O^voiTD  taken  otrt  against  Haja  Ban  Bahadoor  Singh  for  execation  of  the 
^'"*^*  consent  decree  of  the  29tli  March  1873,  and  accounts  were  prepar- 
ed shomng  the  amount  due  to  the  decree^holdar.  The  original 
decree-holder,  Bai  Narajan  Das,  having  died,  his  son,  Bai  Bal- 
Idshen  Das,  was  substituted  as  decree-holder.  After  the  death  of 
Bai  Balkishen  Das,  his  sons,  Bai  Sham  Eishen  Das,  Bai  Batej 
Kishen  Das  and  Bai  Eishen  Das,  were  substituted  as  deoree- 
holders,  and  thej,  by  a  registered  oonyeyance  dated  the  3rd  July 
1901,  sold  the  decree  of  the  29th  March  1873  to  Dakshina  Mohan 
Boy.  Dakshina  Mohun  Boy,  by  an  application  dated  the  27th 
March  1901,  and  filed  in  Court  on  the  2Sth  March  1901,  asked  for 
an  order  substituting  himsdf  as  decree-holder,  and  for  a  further 
cyrder  sukstitutii^  one  Ghuni  Lai  Boee  as  administrator  to  the 
estate  of  the  deceased  judgment-debtor,  Baja  Ban  Bahadoor 
Singh,  he,  Chuni  Lai  Boee,  having  had  letters  of  administration 
of  the  estate  of  Baja  Ban  Bahadoor  Singh,  deceased,  granted  to 
him  on  the  16th  March  19^1. 

By  an  order  of  the  Court  dated  the  25th  May  1901,  the 
above  substitution  of  names  of  decree-holder  and  judgment- 
debtor  was  made, 

Dakshina  Mohan  Boy  then  died,  and  Mr.  Osmond  Beeby 
was  appointed  administrator  pendente  lite  to  the  estate  of  the 
deceased  by  the  High  Court,  and  he  applied  to  the  High  Court  to 
be  substituted  as  a  decree*holder  in  the  present  case  and  to  be 
allowed  to  prosecute  these  proceedings.  Notice  was  then  served 
upon  Chuni  Lai  Bose  to  show  cause  why  Mr.  Osmond  Beeby  should 
not  be  brought  on  the  record  as  the  substituted  decree-holder,  and 
why  he  should  not  be  allowed  to  prosecute  these  execution  pro- 
eeedi^igs,  and  no  objection  being  raised  by  Chuni  Lai  Bose,  Mr. 
Osmond  Beeby  was  brought  on  the  record  as  the  substitutes 
decree^holder  on  the  11th  April  1902.  On  the  8th  May  1902, 
Chuni  Lai  Bose  filed  a  petition  of  objection,  stating  that  the 
account  prepared  by  the  Court  on  the  7th  May  1890,  after  the 
death  of  Baja  Ban  Bahadoor  Singh,  was  inconred; ;  and  on  the 
2iad  July  1902  he  ffled  a  further  petition  of  objection  raising  the 
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plea  of  limitation,  and  contended  that  under  s.  187  of  the  Probate       isoe 

and  Adminicrtration  Act,   Raj   Kmnari  Botan  Koer  was  not  the  cvoiiihAL 

legal  representative  of  the  deoeased,  Baja  Ban  Bahadoor  Singh,       ^^^^ 

deceased,  as  she  died  before  she  oordd  obtain  Letters  of  Administra^      Osuokd 

tion  ordered  to  be  granted  to  her  by  the  High  Court  and  by  the        """'' 

FriTy  Counoil.    The   Subordinate  Judge  held    that  s.   187  of 

the   Probate  and  Administration  Act  did  not  apply,  aaid  that  that 

section  was  no  bar  to  other  persons    recognizing  an  executor  or 

l^atee  as  such  when  they  found  that  the  will  left  could  not  be 

ignored ;  that  Baj   Eumari  Batan  Koer  had  prior  to  her  death 

in  a  petition    ol    objection    dated    the    29th  November  1893, 

and  filed  on  the  29th  November  1893,  admitted  in   the  execution 

suit   (No.    123  of    1893)    that  und^  the  will     of    Baja  Ban 

Bahadoor  Singh  she  was  in  possession  of  all  property  left  her, 

but  had  objected  that  she  was  not  the  legal  representative  of 

Baja  Ban  Bahadoor  Singh  ;  but  the  Subordinate  Judge  had,  by 

his  order  dated  the  9th  July  1894,  decided  against  Baj  Kumari 

Batan  Koer.    She  then  had  preferred  an  appeal  against  that 

order,  but  died  pending  that  appeal.    Then  Bameswar  Eoer  and 

Bajeswar  Pershad  Narayan  Singh,  the  husband  of  Baj   Eumari 

Batan  Eoer,  had  their  names  substituted  in  her  place,  and  the 

High  Court  by  its  judgment  dated  l&e  2nd  January  1896  held, 

that  the  mother  and  husband  did  not  properly  represent  the  estate 

of  Baja  Ban  Bahadoor  Singh,  and  were  not  the  representatives 

of  Batan  Eoer,  and  that  the  appeal  had  abated,  and  therefore 

they  dismissed  the  appeal.   Consequently  the  order  of  the  9th  July 

1894  became  final  between  the  parties.     The  Subordinate  Judge 

further  held  that  the  parties  were  bound  by  the  account  prepared 

on  the  7th  May  1890,  and  therefore  he  rejected  the  petition  filed 

by  Chuni  Lai  Bose. 

From  this  decision  Chuni  Lai  Bose  appealed. 

Mr.  Hill  (Babu  Umakali  MukerJM  and  Babu  Lachmi  Narain  April  li,  27. 
Singh  with  him)  for  the  appellant.  The  precise  point  in  this  ease 
is,  that  during  the  execution  proceedings  after  the  death  of  Ban 
Bahadur,  his  estate  was  never  represented.  Previous  to  the 
passing  of  the  Hindu  Wills  Act  of  1870,  an  executor  of  a  Hindu's 
wSl  was  in  the  position  of  a  manager,  and  it  was  only  upon 
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190S       that  Act  coming  into  force  that   the  executor  rept'eaented  the 

ChunTlal  ®^te.    An  administrator's  position  is,  however,  very  different. 

Boo  Where  a  testator    leaves   property    without    appointing    an 

OmoKD     executor,  hut  leaving  a  residuary  legatee,  the  residuary  legatee 

can    take    out    Letters  of  Administration  under  s.  19  of  the 

Prohate  and  Administration  Act.    An  executor  takes  his  title  by 

the  will,  but  an  administrator,   or  administrator  with  the  will 

annexed,  takes  his  title  under  the  Letters  of  Administration. 

An  executor  must  produce  probate,  and  an  administrator  the 
letters  of  administration  :  see  s.  12  of  the  Probate  and  Adminis- 
tration Act.  Ss.  14  and  16  of  this  Act  deal  with  the  position 
of  an  administrator.  There  is  therefore  a  wide  distinction 
drawn  between  an  executor  who  obtains  probate  and  an  adminis- 
trator  who  obtains  Letters  of  Adminisization. 

The  position  of  Batan  Eoer  was  that  of  a  residuary  legatee, 
who,  in  the  absence  of  an  executor,  would  be  entitied  to  obtain 
Letters  of  Administration  under  s.  19  of  the  Probate  and 
Administration  Act :  Chotey  Narain  Singh  v.  Batan  Koer{l). 

In  the  present  case  letters  of  administration  had  not  been 
taken  out. 

The  execution  proceedings  abated  when  Ban  Bahadur  died, 
as  there  was  no  one  to  represent  his  estate :  see  s.  368  of  the 
Civil  Procedure  Oode.  Even  if  the  legal  heir  and  residuary 
legatee  were  made  parties,  that  would  not  make  them  represent 
the  estate.  Neither  of  these  parties  took  any  steps  to  protect 
the  estate,  aud   the  order  of  the    7th   May   1890  was    then 


As  to  the  position  of  an  administrator,  see  Woolhy  v.  Clark(2) 
and  Humphreys  v.  Humphr^ysiZ).  Here  the  position  is  ex- 
actly the  same  as  in  the  above  last-mentioned  case:  see  also 
Cleland  v.  Oleland(i),  Code  v.  WhMingion{5),  and  In  re 
Lcvett(6)y  referred  to. 

By  taking  possession  oi  the  estate  Batan  Eoer  made  herself 
personally  reiq[K)nsible,  but  tiutt  does  not  make  her  represent  the 
estate. 

(1)  (1894)  J.  li.  R.  22.  Calc  519.  (4)  (1696)  Tin.  Pre.  Ch.  68. 

(2)  (1822)  5  Bam.  &  Aid.  744.  (6)  (1878)  L.R.  16  Bq.  584. 

(3)  (1734)  8  P.  Wmf.  848.  (6)  (1876)  3  Ch.  D.  198. 
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The  differenoe  between  the  position  of  an  executor  de  son  tort       1908 
and  a  legal  representative  is  very  great:  see  Buckky  v.  Betrher{l).  cauirrLAL 

Between  the  31st  March  1900  and  the  26th  May   1901  there       ^o" 
were  no  proceedings  against  any  one  representing  the  estate;     Oshond 
therefore    the  account    must    have    abated  and  must    be  gone        ""*^' 
into. 

Dr,  Rash  Behary  Ohose  fBabu  Charu  Chunder  Ohose,  Babu 
Tarak  Chunder  Ohuckerbutty  and  M.  Mahomed  Mustafa  Khan  with 
him)  for  the  respondent.  It  is  now  too  late  for  the  other  side  to 
suggest  that  the  estate  of  Ran  Bahadur  was  not  represented  by 
Ratan  Koer.  Under  the  Civil  Pirocedure  Code  it  is  not  necessary 
that  the  representatives  of  the  judgment-debtor  should  be  placed 
on  the  record :   Hirachahd  Harjimndas  v.  Ka^turehand  Kas%das{2). 

The  respondent  took  all  precautions  to  see  that  the  estate  was 
represented  and  the  Subordinate  Judge'of  Gtiya  found  that  there 
was  no  will.  Mungniram  Marwari  v,  Oursahai  Nand{S)^  A 
Hindu  is  not  bound  to  take  out  Letters  of  Administration,  and  it 
has  been  held  in  the  case  of  Prosunno  Chunder  Bhattacharjee 
V.  Kristo  Chytunno  Pai{4)  that  a  person  taking  possession  of 
the  property  of  a  deceased  Hindu  must  be  treated  as  his  represen- 
tative until  some  other  claimant  comes  forward. 

With  reference  to  the  question  of  executor  or  no  executor, 
see  In  th$  goods  of  Badhika  Mohan  8ett{6).  The  Probate 
and  Administration  Act  doet  not  tell  us  who  should  be  an  execu- 
•tor  according  to  the  tenor :  Janaki  v.  Dhanu  Lail  (6).  The 
law  in  regard  to  an  executor  de  son  tort  in  India  is  laid  down 
in  Henderson's  Law  of  Sueoession  page  29.  The  objection  as 
to  limitation  was  raised  by  the  execulanx  of  Batan  Eoer,  and  as 
to  this  pointj  see  Balkishen  Das  v.  Bedtnati  Koer{7)^  Adhar 
Chandra  Dass  v.  Laii  Mohun  Da8(8}f  Bamia  Piilai  v.  Chookalmga 
Chettiar(9)f  and  Malkarjun  Bin  SkUhramafpa  Pasare  v.  Narhari 
B%n  8hivappa{10). 

a)  (1951)  6  Bx.  164, 188.  (6)  (1891)  I.  L.  B.  14  Bfad.  454. 

(2)  (1898)  I.  L.  R.  18  Bom.  22 i.  (7)  (1892)  1.  L.  R.  20  Calc.  888. 

(8)  (1889)  L  L.  R.  17  Calc  847.  (8)  (1897)  I.  L.  R.  24  Calc  778. 

(4)  (1878)  I.  L.  B.  4  Calc  842.  (9)  (1898)  I.  L.  R.  17  MacU  76. 

(5)  (1871)  7  B.  L.  R.  668.  (lo;  (1900)  L.  R,  27  L  A.  2X6. 
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1908  There  is  no  ground  for  saying  that  the  oxeoation  prooeedingt 

CmvnTlai  ^^  barred  bj  limitation,  and  I  submit  tiierefore  that  this  appeal 


Boss       should  be  dismissed. 

OXOND 


BiMT  Jfr.£i Win  reply. 

Ckir.  adv.  vuU. 

juns,  26.  Qxoaa  AVB  Fbatt  JJ.    This  is  an  i^peal  by  one  Babu 

C%Luni  Lai  Bose,  Administrator  to  the  estate  of  the  late  JElaja 
Ban  Bahadur  Singh,  against  an  order  of  the  Subordinate  Judge 
of  Gaya^  disallowing  the  petition  of  objeotion  preferred  by  the  said 
administrator  to  the  execution  of  a  decree  passed  in  favour  of 
one  Bai  Narain  Das  against  Bani  Asmed  Koer  and  Baja  Ban 
Bahadur  Singh.  The  facts  out  of  which  the  contest  between  the 
paittes  arises  are  shortly  these :  Bani  Asmed  Eoei^  widow  of  the 
late  Baja  Modh  Narain  Singh,  executed  a  mortgage  bond  in 
favour  of  the  said  Bai  Narain  Das.  The  latter  brought  a  suit  to 
enforce  his  mortgage  security  against  Bani  Asmed  Koer.  Baja 
Ban  Bahadur  Singh  who  was  then  the  reversionary  heir,  was 
brought  on  the  record  as  a  def endant,  and  a  compromise  was  come 
to  between  the  plaintiff  and  Baja  Ban  Bahadur  Singh,  upon 
which  the  decree  of  the  29th  March  1873,  was  passed.  Subae- 
quently,  on  the  18th  December  1899,  proceedings  for  the  execu« 
tion  of  the  said  decree  were  taken  out  against  Baja  Ban  I^ahadur 
Singh,  and  in  the  course  of  this  execution,  an  account  was  pre* 
pared  showing  the  amount  due  to  the  decree*holder.  Ban  Baha- 
dur, however,  objected  to  the  said  account ;  but  while  the  matter 
was  still  pending  before  the  Court,  he  died  on  the  tilst  March 
181)0,  and  this  fact  having  been  brought  to  the  notice  of  the 
Court,  an  order  was  made  on  the  7th  April  1890,  upon  the  decree- 
holder,  to  take  necessary  steps  against  the  legal  heirs  of  the 
deceased  judgment-debtor.  It  would  appear  that  two  persons, 
Baj  Kumari  Batan  Eoer,  who  claimed  under  a  will  of  Baja  Ban 
Bahadur  Singh,  and  one  Chotey  Narain  Singh,  who  was  appar- 
ently regarded  as  the  newest  agnate  relation  and  heir  ab  intesfalo 
of  tiie  said  Baja,  were  made  parties  to  the  proceedings.  Notices 
were  issued,  and  though  the  said  notices  were  served  upon  them, 
they  did  not  enter  appearance,  the  result  being  that  the  account 
prepared   bgr  the  OiBoa  of  the  Subordinate  Judge  was  approved 
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and  0O]i6rmedoiithe7thMa7l890.    Thedeoree-holder  was  then        1908 
fjalled  upon  to  take  further  flteps,  but  no  such  stepa  having  been   cbctoLa* 
taken  within  the  proper  time,  the  applieation  was  dismissed  for       Bosi 
default  of   prosecution  on  the  15th  July  1890.    However  that     osicoiro 
may  be,  the  main  question  that  we  have  been  called  upon  to      Bw»'» 
detemuTO  is  whether  the  said  order  of  the  7th  May  1890  is 
conclusive  between  the  parties. 

With  a  view  to  determine  this  question,  it  is  necessary  to  state  . 
that  Raja  Ran  Bahadur  Singh,  by  his  will,  bequeathed  aU  his  pro- 
perty to  Raj  Eumari  Ratan  Eoer  (she  being  his  grand  daughter, 
bom  oi  a  son  who  had  predeceased  him),  with  the  exception  of  ten 
villages  which  were  given  to  Musammat  Rameswar  Eoer,  aUa9 
Dulhin  Sahiba,  the  widow  of  that  son.  Ratan  Eoer,  applied  for 
letters  of  administration  with  the  will  annexed ;  but  this  appli- 
cation was  opposed  by  Chotey  Narain  Singh,  and  two  other  person^ 
Earowr  Patti  Narain  Singh  and  another,  the  former  claiming  .  (so  ^ 
we  gather  from  the  judgment  of  the  Distriot  Judge  dated  the  I6th 
February  189 1,  which  came  up  to  this  Court  on  appeal)  as  the 
nearest  agnate  of  Raja  Ran  Bahadur  Singh,  being,  as  statedf 
his  grandfather*s  great  great-grandson,  and  the  two  latter,  as 
his  grandfather's  brother's  great-grandsons  upon  the  ground  that 
the  will  was  untrue.  The  IHstriot  Judge  refused  the  application 
upon  the  ground  that  the  will  was  not  proved,  but  this  judgment 
was  reversed  in  appeal  by  the  High  Court  on  the  Ist  September 
1891 ;  and  the  order  of  the  High  Court  was  a£Brmed  in  appeal  by 
the  Privy  Council  on  the  8th  December  1894.  Ratan  Eoer,  how- 
ever, died  before  taking  out  letters  of  administrati<m  and  she  left  a 
will  demising  her  estate  to  her  daughter  Raj  Eumari  Bhubones- 
wari  Koer  alias  Bacha  Saheba,  and  appointing  her  mother,  Bam^- 
war  Eoer,  and  her  husband,  Rajeswari  Prosad  Narain  Singh^  m 
executrix  and  executor,  respectively. 

In  the  meantime,  on  the  21st  September  1890,  the  decree- 
holder  presented  his  second  application  for  execution,  the  previous 
application  of  the  18th  December  1889  having  been,  ad  already 
stated,  dismissed  for  default  on  the  Idth  July  1900.  This  applica- 
tion, as  we  gather,  was  made  against  Raj  Eumari  Ratan  Eoer  and 
Chotey  Narain  Singh ;  and  upon  this  applieation  the  mortgaged 
property  was  advertised  for    sale.   Ratan  Eoer  seems  tQ  h^ve 
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190«        objected  to  the  execution  on  the  ground  that  the  dispute  in  regard 
Cavifi  Lal  ^  ^^  ^^  1^^  ^7  Bajsl  Ban  Bahadur  Singh  had  not  been  then 
^^       finally  decided,  and  that  the  sale  ought  not  to  take  plaoe  until  sudi 
OsMovs     decision.    The  execution  case,  however,  was  struck  off  on  the  1st 
August  1891. 

A  third  exeoutian  was  taken  out  <m  the  19Ui  August  1883, 
and  it  was  taken  out  against  the  same  persons,  Batan  Ko^  and 
Qiotey  Narain  Singh>  as  the  legal  representatiYes  of  Baja  Ban 
Bahadur  Singh,  the  former  bemg  described  to  be  in  poflseasion  of 
the  estate  of  the  said  Baja  Ban  Bahadur  Singh.  In  the  course  of 
this  execution  Batan  Koer  pleaded,  among  other  matters,  that  the 
account  which  had  been  prepared  in  the  course  of  the  execution  in 
1890  was  wrong,  and  not  binding  upon  her,  it  haying  been  approv- 
ed of  in  her  absence,  and  at  a  time  when  the  right  of  succession 
of  the  several  daimants  to  the  estate  of  the  late  Baja  had  not  been 
adjudicated,  and  when  no  letters  of  administration  had  been 
granted.  She,  however,  stated,  that,  by  reason  of  the  will  of 
Uaja  Ban  Bahadur  Singh,  she  was  in  possession  of  the  estate,  save 
and  except  ten  villages  which  had  been  bequeathed  to  Bameewar 
Koer.  The  Subordinate  Judge  dealt  with  the  question  thus  raised 
by  Batan  Eoer  and,  by  his  judgment  of  the  9th  July  1894,  held: 
that  the  substituted  judgm^t  debtors  having  been  made  parties  to 
the  previous  execution  case  of  189)  ^  and  the  account  having  been 
adopted  by  the  Court  on  the  7th  May  1890  after  service  of  notices 
upon  them,  and  Baj  Eumari  Batan  Eoer  having  preferred  no 
appeal  against  that  order,  she  was  not  competent  to  question  the 
oorrectness  (d  the  said  account,  fle  also  held  that  the  decree 
was  not  baxiwd  by  the  law  of  limitlLtion  as  was  contended  for  by 
the  ji]dgment^ebti»r. 

An  appeal  was  preferred  dgainst  this  order  by  Bataa  Eoar  to 
the  High  Court ;  but  pending  this  appeal^  Batan  Eoer  died  on 
the  21tt  May  1896.  Thereup<m,  on  an  application  being  mad« 
by  Bameswar  Eoer  and  Bajeswari  Prosad  Narain  Singh,  the 
exeontrix  and  executors  ^^[Knnted  by  the  will  of  Batan  Eoer,  they 
were  snbitituted  in  her  plaoe  as  appellants,  but  subsequently,  xspon 
an  objeitton  being  raised  by  the  decree  holder,  respondent,  it  was 
hrid  by  a  Division  Bench  of  tKis  Court  on  the  2nd  January  1896 
tlLat  Bameswar  Eoer  and  Bajeswari  Prosad  Narain  Singh  did  not 
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represent  the  estate  of  Baja  Ban  Bahadur  Singh,  and  that  1908 
therefore,  they  had  no  right  to  continue  the  appeal  preferred  by  chonTlai. 
KatanKo«r  and  that  the  appeal  moat  abate.  Aooordixigly  the  Bosa 
tgjlfpedl  did  abate.  Subsequently  the  present  s^pHoation  for  exeou-  Obhoitd 
Idea  was  presented  on  the  25th  April  18'J6,  and  it  was  against  Bbmt. 
Musammai  Hameswar  Eoer  and  Bajeswari  Prasad  Nftrain'  iSingh 
as  exeoutors  of  Musammat  Bhubaneswari  Eoer,<i/iaa  Baoha  Saheba, 
minor.  This  application  was,  however,  undidrstoodto  be  an  applica- 
tion against  the  minor  Bhubaneswari  Eoer  as  wdl,  and  it  was  opposed 
by  those  two  individuals  upon  the  ground  that  they  were  'n6t  the  exe- 
outors  of  Bajkuinari  Bhubaneswari  Koer,  and  that,  therefore,  the 
execution  could  not  proceed  against  them  when  Bhubaneswari  Koeir 
had  not  been  properly  represented.  On  the  2nd  January  1897^ 
the  Subordinate  Judge  disallowed  the  objection  ;  and  against  this 
order  to  appeal  Was  preferred  to  the  High  Court  by  Musammat 
Bhubaneswari  Koer  through  her  guardian  and  next  friend  Musam- 
mat Eameswar  Koer,  but  no  such  appeal  was  preferred  by  Bameswar 
Koer  and  Bajeswari  Prosad  Narain  Singh  in  their  individual  capa- 
city, ajid  it  was  held  that  Bhubaneswari  being  only  a  legatee  of  the 
executrix  of  the  original  judgment-debtor,  she  could  not  re- 
present the  estate  of  Baja  Ban  Bahadur  Singh,  andfuMier  that 
she  had  not  been  properly  represented  in  the  appeal;  the 
result  being  that  appeal  was  decreed,  and  the  order  of  the  Oourt 
below  was  set  aside,  but  only  in  so  far  as  it  affected  the  appel* 
lant  before  this  Oourt,  namely,  Musammat  Bhubaneswari  Eoer. 
In  the  meantime  Bajeswari  Prosad  Narain  Si^gh  died,  and  it 
would  appear  that  sub8e:{uently  an  application  for  ^leoution  wes 
presented  against  'Bameswar  Koer  only,  'aod  this  was  opposed 
by  ber  on  the  8th  June  1898  upon  the  gro^nd.tiiat  she  being  o^ly 
an  executrix  to  the  will  of  Baj  Kumari  Batan  Koer,  could  not 
represent  the  estate  of  Baja^  Ban  Bahadur  Singh^  find  that 
the  beneficial  owner  of  the  properties  sought  to  be  tsolA  in  execution 
was  Baj  Kumari  Bhubaneswari  Koer  under  the.  will  of  her 
mother,  Baj  Eitmari  Batan  Koer,  and  that,  therefore,  the  pro- 
perties could  m&t  be  sold.  On  the  2)th  June  1898  the  Subordi- 
nate Jnc^  disallowed  the  objection  of  the  Bameswar  Koer  upon 
QiOfffMoid  that  the  order  of  his  predecessor  of  the  2nd  January 
1897,  disaUowing  the  objection  of  Bameswar  Ko«r,  was  binduig 
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1908        upon  him,  and  oonoloBiye  between  the  parties.     This  order 

ChunTlai  appealed  against  to   the  High  Court;  and  a  Diviaional  Bench 

^"'       dismissed  the  appeal  upon  the  ground  as  that  that  portion  of  the 

o^HoiTD     order  of  the  Subordinate  Judge  of  the  2nd  January   1897,  whicii 

directed  execution  to  proceed  against  the    executors  under  the 

will  of  Ratan   Koer  as  representing  the  estate  of  Ran  Bahadur 

Singh,  had  not  been   interfered  with  in  appeal  by  thn  order  of 

this  Court  of  the  31st  August  1897,  the  said  order  of  the  2nd 

January  1897  was  binding  upon  the  appellant. 

The  original  decree-holder,  we  might  here  mention,  is  dead, 
and  the  decree  has  now  passed  by  transfer  by  his  heirs  to  (me 
Dakshina  Mohun  Boy.  But  before  this  transfer  was  effected, 
an  application  was  made  by  the  original  de<nree-holder*s  heirs, 
tmder  section  38  of  the  Probate  and  Administration  Act,  for 
administration  of  the  estate  of  Raja  Ran  Bahadur  Singh,  limited 
for  the  purpose  of  representing  the  deceased  in  the  execution 
suit  and  an  order  to  that  effect  was  made  on  the  11th  NoYember 
1899,  and  it  would  appear  that,  on  the  16th  March  1901,  admin« 
istration  was  issued  to  the  present  appellant,  Babu  Ghuni  Lai 
Bose,  and  he  has  been  duly  substituted  in  place  of  the  judgment- 
debtor,  so  that  whatever  defects  there  might  have  existed  in 
the  matter  of  the  execution  proceedings  that  were  taken  out  on 
different  occasions  by  the  decree-holder  against  the  persons  de- 
scribed as  representing  the  estate  of  Raja  Ran  Bahadur  Singh, 
have  now  been  removed,  and  we  have  before  us  a  person  who, 
for  the  purposes  of  the  execution  case,  fully  represents  the  estate 
of  the  said  Raja  Ran  Bahadur  Singh.  It  should  also  be  men- 
tioned that  the  name  of  the  present  holder  of  the  decree,  Dakshina 
Mohan  Roy,  was  duly  substituted  in  the  place  of  the  original 
decree-holder,  .but|  in  connection  with  a  litigation  now  pending 
in  the  Original  Side  of  the  High  Court,  Mr.  Beeby  has  been 
appointed  administrator  pendente  lite  to  the  estate  of  Dakshina 
Mohun  Boy,  and  he  now  represents  the  Jdecree-holder,  who  is  the 
respondent  before  us- 

Having  stated  the  facts  which  bear  upon  this  appeal,  we  now 

revert  to  the  order  of  the  7th  May  1890;  and  the  main  questiout 
as  already  indicated,  which  arises  in  this  appeal  is  whether  that 
order  accepting  the  account  which  was  then  prq»ared,  is  conolBsivt 
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between  the  partieg.    The  question  also  arises  -whether  the  order       3908 
of  the  9th  July  1894  diflallowing  the  objection  of  Ratan  Koer,  and  ch^Lai 
holding  her  to  be  bound  by  the  said  order  of  the  7th  May  1900,       Bosb 
is  also  conclusive  between  the  parties.     The  Subordinate  Judge     Osmoitd 
has  decided  both  these  questions  against  the  judgement-debtor.    A 
further  question  seems  to  have  been  raised  in  the  Court  below  by 
the  judgment-debtor  or  rather   by   the  administrator  that  the 
execution  of  the   decree  was  barred  by   the   law  [of  limitation^ 
but    we    need    not    deal  with    that    question,    it  not   having 
been  raised  before  us  by   the  learned  counsel   on  behalf  of  the 
appellant. 

The  Subordinate  Judge,  however,  at  the  same  time  has 
expressed  the  opinion  that  if  the  question  of  the  conclusiveness  of 
the  order  of  the  7th  May  1890  and  that  of  the  9th  July  1894 
were  open  to  him  for  consideration,  he  would  hold  that  there  was 
a  mistake  in  the  account  previously  prepared  in  the  sum  of 
Bs.  21,280,  and  that  the  judgment-debtor  was  entitled  to  credit  in 
respect  of  that  amount. 

The  learned  counsel  for  the  appellant  has  contended  that 
Batan  Koer  was  only  a  residuary  legatee  under  the  will  executed 
by  Baja  Ban  Bahadur  Singh,  and  that  though  she  obtained  an 
order  for  the  grant  of  letters  of  administration,  yet  none  was  taken 
out  by  her,  and  that  therefore  she  could  not  represent  the  estate 
of  Baja  Ban  Bahadur  at  the  time  when  the  order  of  the  7th  May 
1890  and  9th  July  1894,  respectively,  were  passed,  and  that  it  is 
open  to  the  true  legal  representative  to  Baja  Ban  Bahadur  Singh 
to  sbow  notwithstanding  those  orders,  that  the  account  upon  the 
footing  of  which  execution  has  been  taken  out  is  wrong. 

Section  4  of  the  Probate  and  Administration  Act  provides  that 
the  executor  or  the  administrator,  as  the  case  may  be,  is  the 
legal  representative  of  a  deceased  person,  and  all  the  property  of 
the  deceased  vests  in  him.  Section  12  ordains  that  probate  of  a 
will,  when  granted,  establishes  the  will  from  the  death  of  the 
^estator,  and  renders  valid  all  intermediate  acts  of  the  executor  as 
such.  Section  14  says  that  Letters  of  Administration  entitles  the 
administrator  to  all  rights  belonging  to  the  intestate  as  effectually 
as  if  the  administrator  had  been  granted  at  the  moment  after  his 
death,  and  section  15  lays  down  that  letters  of  administration  do 
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1908        ii(^  render  valid  any  intermediate  acts  of  ibe  administrator  tend- 
jObvxi  Iial  ing  to  the  diminution  or  damage  of  the  intestate's  estate. 

^"  These  two  latter  sections,  however,  do  not  apply  to  this  case . 

OtHOHD     for  this  was  no  case  of  intestacy,  as  regards  the  estate  of  Ban 

BBIfil*  ...  .        \  ** 

Bahadur  Siitgh.'  SeoMon  19  provides,  among  other  matters,  that 
when  a  deceased  has  made  a  will,  bat  has  not  appointed  an  ezeoa- 
tor,  an  universal  or  residuary  legatee  may  be  admitted  to  prove  the 
will,  and  letters  of '  administration  with  the  will  annexed,  may 
be  granted  to  him.  And  we  may  take  it  that  Batan  Eoer  was 
r^arded  as  filling  the  character  of  a  residuary  legatee,  and 
administration  was  ordered  to  be  granted  to  her,  though  she  did 
not  actually  take  out  the  letters. 

It  will  be  observed  that  section  190  of  the  Indian  Succession 
Act,  which  provides  that  no  right  to  any  part  of  the  property  of 
a  person  who  has  died  intestate  oiw  be  established  ia  any  Court  of 
Justice  unless  letters  of  administration  have  been  granted,  has 
been  omitted  from  the  Probate  and  Adnjinistration  Act;  but 
section  187  of  the  Act,  though  it  has  not  been  incorporated  in  the 
Ftobate  and  Administration  Act,  has  been  retained  in  the  Hindu 
Will's  Act.  That  section  provides  that  no  right  as  executor 
or  legatee  can  be  CitaUished  in  any  Court  of  Justice  uiiless  a 
oourt  of  competent  jurisdiction  within  the  province  shall  have 
granted  probate  of  the  will  under  which  the  right  is  claimed,  or 
shall  have  granted  letters  of  administration  under  the  one-hundred 
and  eightieth  section,  so  that  we  may  take  it  that  an  executor  or 
an  administrator  cannot  establish  his  right  under  the  will  until 
probate  or  administration  has  been  granted.  But  the  question 
here  is  not  whether  the  right  of  Batan  Eoer  under  the  will  could 
be  established  without  a  probate  or  adminLsbration,  but  wheUiw 
proceedings  in  execution  could  be  taken  against  her  as  tiie 
representative  of  Ban  Bahadur  Singh. 

Under  section  82  of  the  Probate  and  Administration  Act, 
after  any  grant  of  probate  or  letters  of  administration,  no  other 
than  the  person,  to  whom  the  same  shall  have  been  granted,  shall 
have  power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as 
representative  of  the  deceased,  until  such  probate  or  letters  of 
administration  shall  have  been  recalled  or  revoked.  If  in  this 
case  probate  or  letters  of  administration  had  been  granted  to 
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anybody,  he  would  be  the  legal  representative  of  the  deceawd       1908 
Baja  Ran  Bahadur  Singh,  and  the  decree-holder  would  have  been   cavm  Lai 
bound,  having  regard  to  the  provisions  of  section  234,  Code  of  Civil        ^'^ 
Procedure,  to  bring  such  legal  representative  upon  the  record  of     OdKoirp. 
the  execution  case  of  the  year  1890)   when   Raja  Ran  Bahadw 
Singh  died.     But  though  the  Raja  left  a  will  under  which  Ratan 
Koer  was  the  residuary  legatee  and  an  application  for  probate  or 
letters  of  administration  seems  to  have  been  made  almost  imme- 
diately after  (i>.  7th  April  1890)  as  we  gather  from  the  judgment 
of  the  District  Judge  dated  the  16th  February  1891  to  which  we 
have  already  referred,  it  was  not  until  the  Ist  September  1891 
that  the  High  Court  ordered  letters  of    administration  to  be 
granted.     Ratan  Koer,  however,  was  in  the  meantime  in  posses- 
sion of  the  estate  left  by  the  Raja.     In  this  circumstance,  the 
question  arises,  who  represented  the  deceased  at  the  time  when, 
after  the  death  of  the  Raja,  the  decree-holder  was  called  upon  by 
the  Court  to  take  the  necessary  steps  against  the  legal  heirs  of 
the  deceased  judgment-debtor.    It  could  not  be  rightly  said  that 
because  no  probate  of  the  will  or  letters  of  administration  had 
been  granted  to  any  person  nobody  represented  the  deceased  at 
the  time.  And  here  we  cannot  do  better  than  refer  to  the  observa- 
tions of   Markby  J.  in  the   case   of  Frosunno   Chunder  BkuUa" 
eharjee    v.    Krtsto   Ohytunno    Fal{l).     "The  executor  does  not 
represent  the  deceased  by  virtue  of  the  will  until  he  has  obtained 
probate.     Who  then  represents  the  deceased  who  has  left  a  will 
from  his  death  until  probate  has  been  obtained  P    Surely  some  one 
must  do  so,  or  the  law  would  not  have  provided  that  the  statute 
of  limitation  should  run  between  the   death  and  the  grant  of 
probate,  and  it   undoubtedly  does,"  and  later  on  he  observed : 
"  Upon  the  whole  I  think  that  until  some  other   claimant  comes 
forward  the  party  who  takes  possession  of  the  estate  of  a  deceased 
Hindu  must  in  the  present  state  of  the  law  be  treated  for  some 
purposes  as  his  representative  and  that  a    judgment  obtained 
against  such  a  representative  is  not  a  mere  nullity.    Even  if  it 
cannot  be  executed  against  the  estate  in  the  hands  of  the  executor 
when  he  has  taken  out  probate,  it   is  at   any  rate  sufficient  to 
enable  the  plaintifE  to  bring  a  suit  against  the  executor  in  order  to 
(1)  (1878)  I.  L.  R.  4  C«lc.  8^ 
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1908       have  the  decree  satisfied."    This  view  was  accepted  by  the  Madras 
Chuih^Lal  High  Court  in  the  case  of  Janahiy.  Dhanu  Lall(\)y  where  the 

^■"       learned  Judges  observed  as  follows :  — •*  If  therefore  the  creditor  is 
Oskoin)     precluded  from  bringing  in  any  one  as  the  personal  representatiTe 

"''*      of  the  deceased  until  some  one  had  proved  his  will,  his  just  daixns 
would  be  liable  to  be  defeated  by  the  simple  expedient  of  refosing 
to  apply  for  probate  until  the  debt  had  become  barred.    This 
certainly  cannot  have  been  the  intention  of  the  law.     It  appears 
to  us  that,  though  the  executor  can  establish  no  right  without 
taking  probate,  the  existence  of  the  will  cannot  be  ignored  for  all 
purposes  whatsoever/'    And  it  was  held  that  the  persons  who  took 
possession  of  the  estate  of  the  deceased  upon  his  death  were  liaUe 
to  be  treated  by  the  creditor  as  his  representative,  even  though  they 
themselves  were  liable  to  be  dispoaseseed  by  the  executors  on  takiog 
out  probate.    The  question  in  these  two  cases  no  doubt  arose  with 
reference  to  the  suit  brought  by  the  creditor  against  the  represent* 
ative  of  the  deceased  debtor,  and  the  effect  of  the  judgment  passed 
in  such  suit,  and  not  with  reference  to  proceedings  taken  in  execu- 
tion of  a  decree  against  a  person  as  the  legal  representative  <rf 
the  deceased  judgment-debtor;  but   the    principle    under-lying 
the  observations  which  we  have   quoted  are  equally  applicable 
here.     We  find  however  that  the  Madras  High  Court,  in  the  case 
of    Chathakelan    v.     Oovinda    Karumistr{2)    has    held  that    the 
words  ^^  legal  representative,"  as  occurring  in  section  234  of  the 
Code,  do  not  necessarily  include  a  person  in  possession  who  does 
not  in  law  represent  the  estate  of  the  deceased ;  and  that  a  stranger 
in  possession  of  the  property  of  the  deceased  person,  who  was  not 
a  party  to  the  decree  ought  not  to  be  proceeded  against  in  execu. 
tion  or  otherwise^  than  by  a  regular  suit.     But  would  it  be  right 
to  regard  Batan  Eoer  as  a  stranger  ia  possession  ?    Th^re  was 
a  will  in  her  favour,  and  she  asked  for  letters  of  administration 
with  the  will  annexed,  and  this  will  was  ultimately  proved  to  be 
true ;  and,  apparently,  it  was  on  the  basis  of  the  right  conferred 
by  the  will  that  she  entered  into  possession.     Her  possession 
could  not,  we  think,  be  regarded  as  the  possession  cf  an  executor 
deson  tort^  as  Mr.  Hill  compared  her  with,  so  that  her  acts  would 
not  be  binding  upon  the  true  legal  representative,  but  she 

(I)  (1881)  I.  L.  E.  14  Mad.  454.        (2)  OS»»j  U  L.E.  IT  Mad.  186. 
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a  person  who  was  the  residuary  legatee,  and  who  was  entitled  1908 
to  administer  the  estate  upon  letters  of  administration  being  ohukTlal 
received.  But  apart  from  this  consideration,  there  was  Chotey  ^^*^ 
Narain  Singh,  and  he  was  throughout  the  execution  prooeedmgs  Osmond 
regarded  as  the  legal  heir  of  the  deceased  ab  tntestato.  If  Batan 
Eoer  could  not  represent  the  estate  at  the  time  surely  Chotey 
Narain  Singh,  or  the  two  other  persons,  who  opposed  the  appli- 
cation of  Katan  Koer  for  probate  of  the  will  did.  But  nothing 
seems  to  have  been  suggested  in  the  Court  below,  nor  has  it  been 
suggested  before  us  that  there  was  any  other  legal  heir  ab  tntestato 
of  the  deceased  Ban  Bahadur  Singh  than  Chotey  Narain  Singh. 
In  these  circumstances  it  seems  to  us  that  the  substitution  of 
Batan  Eoer  and  Chotey  Narain  Singh  as  the  legal  represeutatiTe 
of  the  deceased  judgment-debtor  was  a  good  and  legal  proceed- 
ing, and  it  follows  that  the  order  made  by  the  Court  on  the  7th 
May  1890,  confirmmg  the  account  prepared  by  the  office  was  a 
perfectly  legal  order,  and  so  it  was  held  by  the  Subordinate  Judge^ 
on  the  9th  July  1894,  when  it  was  determined  that  Batan  Eoer 
and  Chotey  Narain  Singh  were  made  parties  to  the  execution  pro- 
ceedings, that  after  service  of  notices  upon  them  the  accounts  were 
adjusted  and  confirmed,  and  that  the  question  of  the  correctness  of 
the  account  could  no  longer  be  questioned.  This  orderi  as  we  have 
already  noticed,  also  became  final  by  reason  of  the  appeal  that  was 
preferred  by  Batan  Eoer  having  abated  in  consequence  of  her 
death,  the  legal  representative  of  Baja  Ban  Bahadur  Singh's 
estate,-having  not  been  substituted  in  her  place. 

Upon  these  considerations,  we  think  that  the  view  adopted  by 
the  Court  below  is  right,  and  that  the  question  of  the  correctness 
of  the  account,  that  was  prepared  and  adopted  in  the  year  1890, 
is  no  longer  open  for  consideration.  The  result  is  that  this  appeal 
is  dismissed  with  costs. 

Appeal  di$misitd. 

B.  O.  M. 
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JJI^  SHTAM  SrrNDAR  UlL 

Juh/  ao.  «• 

BAJPAT  JAINARATAN.* 

dMl  frd^^d^t  0oi9  (Ad  XJV  ^  i862)  #.  646.    Trmmtf^r  ^  ^r^pni^ 
Ad  {IV  ^  1682)  s.  67  and  s.  99. 

The  relailonihlp  between  a  decree-holder,  and  a  jodgaent-dehtor  who  has 
exeouted  a  teotirity  bond  ander  a.  515,  cl.  (0)  of  the  Civil  Pirocednre  Code,  mortgaff- 
4mg  certain  piopertiee,  for  the  dae  performance  of  the  decree  or  order  that  may  olti- 
mtfMy  be  paawd  by  the  appellate  court,  it  not  that  of  mortgagee  and  mortgagor ; 
and  in  Qia  event  of  the  appeal  being  diemined  the  decree-holder  it  entitled  to  realiie 
hie  decretal  mOtt^y  by  tale  of  the  properdee  given  in  •ecoril^  without  inatitating 
a  enit  under  f.   67  of  Hm  Transfer  of  Property  Act. 

Appeal  by  the  plaintiff^  Shjam  Sundar  Lai,  the  decree-holdfir. 

The  plaintiffi  decree-holder,  obtained  a  money  decree  on  a  bond 
and  applied  for  execution  of  the  decree  while  an  appeal  against 
the  dteree  was  pending  ;  thereupon  en  application  was  made  by 
the  defendant  judgment-debtors  for  the  stay  of  execution  under 
8.  645  of  the  Code  of  Oiril  Procedure.  The  application  was 
granted  vpon  the  defendant  giving  security  for  the  due  perform- 
ance of  any  decree  that  might  ultimately  be  passed.  A  security 
bond  was  executed  by  the  judgment-debtors  by  which  they  mort* 
gaged  certain  properties  as  security.  The  appeal  was  eventually 
dismissed.  Thereupon  the  decree-holder  applied  for  realisation  of 
the  money  due  under  his  deoree  by  sale  of  the  properties  mort- 
gaged by  the  security  bond  of  the  judgment-debtors.  The  security- 
bond  which  was  not  addressed  to  the  drcree  holder  or  any  body 
in  particular  was  in  the  following  terms : — 

"  We  execnte  thii  lecurity  bond  for  Be.  10,000  by  mortgaging  proper^  and  we 
declare  aa  foUows: — 

1.  We  mortgage  in  thii  teoority  bond  for  Be.  10,000,  the  property  menMoned 
at  the  foot  of  thii  leoarity  bond,  the  eetimated  Taloe  of  whieh  exoeede  Be.  40^000 
and  which  is  free  from  any  lien  whateyer. 

2.  That  before  the  diapoeal  of  the  appeal  whieh  we  were  to  file  in  the  AUaha- 
bad  High  Conrt  at  the  time  when  the  order  for  furnishing  secority  was  paieed  and 
which  we  haye  now  filed,  the  decree-holder  shall  haTO  no  right  to  take  out  exeentioii 

•  Appeal  from  Original  Order  No.  891  of  1902  against  the  decree  of  Kartick 
Ohandra  Pal,  Subordinate  Jodge  of  Shahabad,  dated  July  24^  1902. 
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of  the  decree,  and  in  the  event  of  the  appeal  being  decided  against  U9,  which,  x908 

God  forbid,  the  decree-holder  shall  have  right  to  realize  up  to  Re.  10,000  on  account  v-^v^ 

of  the  decretal  money,  as  will  be  found  doe  to  him  by  account  from  the  property  Bhtak 

i&entioned  in  this  security  bond  and  to  his  doing  so  we  and  our  heirs  and  representa-  ^^ 

lives  neither  have  nor  shall  have  any  objection   whatever.    Therefore  this  security  Bajpai 
bond  eontaining  the  conditious  mentioned  above  is  given  in  writing  for  Bs.  10,000  •»^1'ABaxi». 
so  that  it  may  be  of  use  when  required." 

The  Subordinate  Judge  disallowed  the  applioatioa  for  sale 
on  the  ground  that  the  properties  could  not  be  sold  without 
obtaining  a  decree  under  s.  67  of  the  Transfer  of  Property  Act. 

Sabu  Baghu  Nandan  Prasad  for  the  appellants  The  decree- 
holder  is  not  a  mortgagee  within  the  meaning  of  s.  99  of  the 
Transfer  of  Property  Act.  The  security  bond  is  not  addressed  to 
him  or  any  one  in  particular,  it  was  given  for  the  eatisf action  of 
the  Court ;  d.  (c)  of  s.  545  of  the  Civil  Procedure  Code  makes 
it  clear. 

Babu  Lakshmi  Narain  Singh  for  the  respondent.  The  decree- 
holder  seeks  the  beneBt  of  the  mortgage  created  by  the  security 
bond  and  he  cannot  proceed  to  sell  the  properties  without  insti- 
tuting a  suit  under  s.  67  of  the  Transfer  of  Property  Act ;  s.  99  of 
the  Act  is  a  bar  to  the  remedy  asked  for  by  the  decree-holder  : 
Chundra  Nath  Dey  v.  Burroda  ^hoondury  Qho8e{X)  and  Aubhoyes" 
9ury  Dabee  v.  Oouri  Sunkur  Panday{2)* 


OsoftB  AVB  Paboztsb  J  J.  This  is  an  appeal  by  the  decree- 
holder.  The  facts  out  of  which  this  appeal  arises  are  shortly 
these : — 

The  plaintiff  decree-holder  obtained  a  money*decree  in  the 
Court  of  first  instance,  but  before  the  time  for  appeal  against 
the  said  decree  had  expired,  he  applied  for  execution  of  the 
decree.  Thereupon,  an  application  was  made  by  the  defendant 
judgment-debtor  for  the  stay  of  execution  under  section  546  of 
the  Code  of  Civil  Procedure.  The  Court  of  first  instance 
granted  the  application  upon  the  defendant  giving  security  in 
the  amount  of  Es.  10,000.  In  aox)rdance  with  the  order  of  the 
Court,  the  security  bond  was  executed  by  the  defendant,  by  which 
ertain   properties    were    mortgaged    as  security    for    the    due 

(1)  (1803)  I.  L.  R.  22  0^0.  818.  (2)  (1896)  I.  L.  B.  22  C*lc.  859. 
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1903        performance  of    anj  decree   or  order  that  might  nltimatelj  be 


jAIVABlTJLir. 


Shtak 
SuKDAB  Lal        It  would  appear  that  an  appeal  was  preferred  by  the  defend- 

Bajpai      ant    against  the  decree  of  the  Court  of  first  instance,  but  that 

appeal  waa  dismissed.     Thereupon  the  decree-holder  applied  for 

realization  of  the  money  covered  by  his   deoree,  by   sale   of  the 

properties  comprised  in   the  security    bond,    executed    by    the 

defendant    judgment-debtor.     The   Court   below  has  disallowed 

the  application  upon  the  ground  that  under  section  99,  read  with 

section  67   of  the  Transfer  of  Properly  Act,  the   decree-holder 

oould  not  bring  to  sale  the  properties  in  question  before   obtaining 

a  decree  under  the  provisions  of  the  last-mentioned  section  of  the 

Transfer  of  Property  Act.   Hence  this  appeal  by  the  decree-hoidor. 

Section  99  of  the  Transfer  of  Property  Act  rims  as  follows : — 
*•  Where  a  mortgagee  in  execution  of  a  decree  for  the  satisfaction 
of  any  claim,  whether  arising  under  the  mortgage  or  not, 
attaches  the  mortgaged  property,  he  shall  not  be  entitled  to 
bring  such  property  to  sale  otherwise  than  by  instituting  a  suit 
under  section  67,  and  he  may  institute  such  suit  notwithstanding 
anything  contained  in  the  Code  of  Civil  Procedure,  section  43. 

The  question  that  arisea  before  us  for  cou>ideration  is  whether 
the  decree-holder  is  a  "mortgagee"  within  the  meaning  of  the 
section.  If  he  be  such  a  mortgagee,  no  doubt,  he  cannot  sell  the 
properties  comprised  in  the  mortgage  without  obtaining  in  the 
first  instance,  a  decree  under  the  provisions  of  s(;ction  67  of  the 
Transfer  of  Property  Act.  But  if  otherwise,  there  is  no  bar 
to  the  decree-holder  obtaining  the  remedy  he  has  asked  for. 
Now  looking  at  the  security  bond  in  question,  it  will  be 
observed  that  it  is  not  addressed  to  the  decree-holder  nor  to  any- 
body in  particular ;  but  it  is  in  reality  in  favour  of  the  Court 
And  this  seems  to  be  clear  if  we  read  the  document  by  the  light 
of  clause  {c)  of  section  545  of  the  Code  of  Civil  Procedure. 
That  clause  is  as  follows:— -** That  security  hfs  been  given  by 
the  applicant  for  the  due  performance  of  such  decree  or  order 
as  may  ultimately  be  binding  upon  him,"  that  is  to  say,  the 
judgment-  debtor. 

It  was  for  the  due  performance  of  the  decree  or  order  that 
might  ultimately  be  passed  by  the  Appellate  Court  that  the  security 
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was  given  and  in  this  view  of  the  matter,  the  decree-holder  oonld       1908 

not  be  regarded  as  a  mortgagee  ia  the  strict  sense  of  the  term,      g^^ju 

though  no  doubt  in  the  event  of  the  appeal  being  dismissed,  he  Sdndab  Ijal 

fft 
would  be  entitled  to  realise  his  decretal  money  by  sale  of  the      Bajfax 

properties  given  in  security.  For  these  reasons  we  are  unable  to 
hold  that  the  decree-holder  is  a  mortgagee  within  the  meaning 
of  section  99  of  the  Transfer  of  Property  Act  It  follows  there- 
fore that  there  is  no  bar  to  the  decree-holder  suing  for  the  remedy 
he  has  asked  for,  in  execution  of  his  decree. 

The  result  is  that  the  order  of  the  Court  below  is  set  aside 
with  costs,  and  the  case  sent  back  to  that  Court,  so  that  the  execu- 
tion asked  for  may  be  granted* 

Appeal  allowed;  case  remandtd. 

B.  c  B. 


BOIDTA  NATH  PANDAT  1902 


^-  Feh.  10. 

QHISD  MANDAL.* 

mtiei^Btngal    Tenancy  Act  {VIII  of  1886)  t,  165. ^Ejectment,  Suit  for ^ 
Alternative  relief-^Limitation. 

A  suit  for  the  ejectment  of  a  tenant  for  misnse  of  the  land,  was  dismissed 
by  the  Conrt  below  on  the  ground  that  the  notice  served  on  the  tenant  nnder 
s.  155  of  the  Bengal  Tenancy  Act  was  bad,  as  the  compensation  claimed  in  tha 
notice  for  the  misuse  was  demanded  in  the  alternative : — 

Meld,  that  the  notice  was  not  bad  in  law  merely  because  the  compensation  waa 
demanded  in  the  alternative. 

^erthad  Singh  v.  Ram  Feriah  Roy  (1)  distinguished. 

Second  appeal  by  the  plaintiffs  Boidya  Nath  Panday  and 
others. 

This  appeal  arose  out  of  an  action  brought  by  the  plaintiffs 
to  eject  the  defendant,  after  notice  under  section  155  of  the  Bengal 
Tenancy  Act.    The  allegation  of  the  plaintiffs  was  that  they 

*  Appeal  from  Appellate  Decree  No.  198  of  1900,  against  the  decree  of 
W.  Teunon,  District  Judge  of  Moorshedabad,  dated  Nov.  6, 1899,  affirming  the 
dacree  of  Poma  Chandra  Banerjee,  Munsif  of  Lalbagh  dated  March  16, 1899* 

(1)  (1894)  I.  L.  R.  22  Calc.  77. 
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BOIDTA 

Nath 
Pahday 

Ghisct 

Mandal. 


were  the  darpuinidara  of  mouzah  Ghainpore;  that  the  defen- 
dant was  holding  the  land  in  suit,  for  agrioultnral  pforposes 
in  the  said  mouzah  under  a  settlement  taken  from  the  putnidar 
on  the  23rd  Joisto  1303  (4th  June  1896) ;  that  the  defendant  had  no 
right  other  than  that  of  holding  and  cultivating  the  land ;  but  that 
he  had  dug  out  earth  from  a  portion  of  the  land  rendering  it 
unfit  for  cultivation  for  which  purpose  only  he  took  the  settle- 
ment ;  that  under  the  terms  of  the  settlement,  the  def  ^dant,  hy 
reason  of  the  excavation,  made  himself  liable  to  ejectment ;  that 
the  plsdntifPs  served  upon  the  defendant  a  notice,  und^  section 
156  of  the  Bengal  Tenancy  Act,  requiring  him  on  pain  of 
ejectment  to  fill  up  the  excavation  within  a  certain  time  or  in  tibe 
alternative  to  pay  to  the  plaintiffs  the  sum  of  Es.  320  as  oompen- 
sation  for  the  injury  done  to  them;  and  that  the  defendant 
did  not  comply  with  the  requirements  of  the  notice  and  hence 
the  suit. 

The  defence  (for  the  purposes  of  this  report)  mainly  was, 
that  the  notice  was  not  in  accordance  with  law. 

The  Court  of  First  Instance  decreed  the  plaintiffs  suit  in 
part,  allowing  Es.  40  only  as  compensation.  The  plaintife 
appealed,  and  the  defendant  filed  a  cross^ppeaL  The  District 
Judge  of  Murshidabad  dismissed  the  plaintiff's  appeal,  but 
decreed  the  cross-appeal,  holding  that  the  notice  did  not  strictly 
comply  with  the  requirements  of  section  155  of  the  Bengal 
Tenancy  Act,  inasmuch  as  it  did  ndt  require  the  tenant  to 
remedy  the  misuse  of  the  land  and  also  to  pay  a  sum  as  reasonable 
compensation, 

Lr.  Ashutoah  Mukerjee^  Bobu  Jmnendra  Nath  Sose  and  Babu 
Ecmendra  Nath  Sen]  for  the  appellants. 

Babu  Saroda  Charan  Mitra  and  Babu  Karuna  Sindhu  Mukerjee 
for  the  respondent. 

&AXPxn  ASD  Pbatt  J  J-  The  defendant  occupies  a  bigha 
of  land  under  the  plaintifb.  The  land  was  let  to  him  for  purposes 
of  cultivation.  He  has  made  a  large  excavation  in  the  land,  whidi 
renderd  it  unfit  for  the  purpose  for  which  it  was  demised  to 
hiin.    The  plaintifiiB  therefore  served  on  him  a  notice   calling  on 
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him  to  fill  up  the  sxcavation  or  to  pay  them  Bb.  320  damages 
or  failing  to  do  either  to  quit  the  land.  The  defendant  did  not 
comply  with  the  terms  of  the  notice  and  so  the  plaintiffs  have 
brought  this  suit  to  eject  him  from  the  land.  The  District  Judge 
has  dismissed  the  suit,  on  the  ground  that  the  notice  was  bad, 
as  the  damages  claimed  in  the  notice  were  claimed  in  the  alter- 
native, whereas  in  his  view  the  plaintiff  should  have  claimed 
damages  in  addition  to  the  compensation  demanded  in  lieu 
of  filling  up  the  excavation. 

The  plaintiffs  appeal.  We  are  of  opinion  that  the  view  taken 
by  the  Judge  is  not  warranted  by  the  terms  of  section  165. 
That  section  requires  that  the  notice  should  call  upon  the  tenant 
to  remedy  the  misuse  complained  of,  and  should  further  call 
upon  him  to  pay  compensation  for  the  misuse.  The  notice  served 
on  the  defendant  complied  with  these  provisions.  It  no  doubt 
claimed  the  compensation  in  the  alternative.  This  does  not, 
we  think,  render  the  notice  bad.  That  the  claim  for  damages 
was  in  the  alternative  was  in  favour  of  the  tenant.  We  think 
there  is  no  ground  or  reason  for  the  view  of  the  District  Judge 
that  the  notice  must  call  upon  the  tenant  not  only  to  pay 
compensation  to  the  landlord  for  the  misuse  complained  of,  but 
also  some  additional  compensation  over  and  above  the  amount 
required  to  remedy  the  misuse  of  the  land  of  which  the  tenant 
has  been  guilty. 

We  have  been  referred  to  the  case  of  Pershad  Singh  v.  Ram 
Pertdb  Roy  (1)  in  T(;^ch  it  was  held  that  a  notice  in  which  no 
compensation  was  claimed  was  bad|  and  that  in  every  case  such 
compensation  must  be  demanded. 

In  that  case  no  compensation  at  all  was  claimed  in  the  notice. 
In  the  notice  in  this  case  the  defendant  was  called  upon  to  pay 
compensation  if  he  did  not  choose  to  remedy  his  misuse  of  the 
land.  Hence,  the  ruling  cited  does  not  apply.  As  we  have 
abeady  said,  we  do  not  think  the  notice  was  bad  merely  because 
the  compensation  was  demanded  in  the  alternative. 

The  respondent's  pleader  argues  that  the  suit  is  barred  by 
limitation  because  the  lease  of  the  defendant  contains  a  clause 
apparently  providing  that  he  shall  quit  the  land  if  he  changes 

(1)  (1894)  I.  L.  E.  22  Calc.  77. 
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its  oondition.  It  has  been  contended  that  this  danse  only  predadee 
the  tenant  from  altering  the  class  (bira)  of  the  land.  But  in 
any  case  we  think  the  period  of  limitation  is  two  years,  because  the 
plaintiffs  sued  to  eject  the  tensuit  for  misusing  the  land  and  not 
for  breaking  a  condition  of  the  lease.  Even  if  the  landlord 
binds  the  tenant  down  not  to  alter  the  condition  of  the  land, 
this  does  not  reduce  the  period  of  limitation  allowed  him  by  the 
law  from  two  years  to  one,  when  the  tenant  misuses  the  land 
and  renders  it  unfit  for  the  purpose  for  which  it  was  demised. 

We  accordingly  decree  the  appeal  with  costs  in  proportion. 
The  decree  of  the  munsif  is  restored,  save  as  to  costs. 

The  defendant  will  have  two  months'  time  from  this  date  to 
fill  up  the  holoi  or  pay  Rs.  40  damages.  The  record  will  be  sent 
down  to  the  first  Court  at  once. 


8.  0.  G. 


Appeal  allowed. 


1908 
J%lf  8. 


BHA^AT  PBOSAD  SAHI 


EAMESHWAR  KOER.* 


Sit-t^—DecrHal  amount  as  tei-off—Civil  Proeedur§   Code  (Aet  XTF  of  1382) 

#.  Ill,  111.  {d). 

In  a  suit  for  recovery  of  arrears  of  rent  the  dofendant't  claim  to  let-oft 
the  amount  of  a  decree  obtained  by  him  against  the  plaintiff  wai  diaallowed  hj 
the  Court  below  on  the  ground  that  the  decree  had  not  been  attempted  to  be 
enforced  i — 

Sdd,  that  the  Lower  Court  wae  wrong  in  not  entertaining  the  claim  of  set- 
off raised  by  the  defendant;  111.  (d)  of  s.  Ill  of  the  Civil  Procedure  Code  makes 
it  perfectly  dear  that  the  Court  can  entertain  such  a  claim. 

Appeal  by  the  defandant,   Bharat  Prosad  Bahu 
The  plaintiffs  instituted  this  suit  for  the  recoveiy  of  the 
sum  of  Bs.  6,303-6-11  due  for  arrears  of  rent  together  with 
damges  for  the  years  1304  to  1307  Pusli,  in  respect  of  a  mofcuMri 

*  Appeal  from  Original  Decree  Ko.  241  of  1901,  against  the  decree  of  Proaaiuui 
Chandra  Roy,  Subordinate  Judge  of  Qaya,  dated  July  6,  1901. 
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tenure  held  iinder  them  by  the  defendant.     In  the  written  state-        1908 

ment  the  defendant  alleged  that  the    plaintiffs    had  in    1894     b^^bat 

instituted  two  suits  for  arrears  of  rent  against  him  which  were      Fbosad 

decreed  in  favour  of  the  plaintiffs  by  the  Court  of  First  Instance,         «. 

but  on  appeal  the  High  Court  reversed   the   said  decrees  and  ^^kobZ^ 

awarded  the  defendant  costs  in  both  the  suits  ;   the  judgment  of 

the  High  Court  was  afiSrmei  by   the  Privy   Council  and  the 

costs  of  the  appeal  amounting  to  Es.  6,125  was  by  the  decree  of 

the   Privy  Council  dated  the  17th  June  1899  awarded  to  be  paid 

by  the  plaintiffs  to  the  defendant.     A  further  sum  of   Rs.  170 

was  due  to  the  defendant  from  the  plaintiffs  under  an  order  of 

the  High  Court,  being  the  costs  of  enquiry  as  to  security  in   the 

appeal  to  the  Privy  Council.     The  defendant  claimed  to  set-off 

against  the  plaintiffs'  demand,  these  two  sums  as  well  as  a  sum 

of  Es.  600  for  alleged  damages  suffered  by  the   defendant  on 

account  of  the  plaintiffs  having  taken  wrongful  possession  of  a 

certain  property  and  another  sum  of  Es.  107-14-9  i^eged  to  have 

been  paid  by  the  defendant  on  account  of  a  certain   zarpeshgi 

lease  and  a   further  sum  of  Es.   152-7-0  alleged  to  have  been 

paid  by  the  defendant  to  a  former  lessee  of  the  plaintiff  on  account 

of  mouzah   Ghatera  Babubigha. 

The  Subordinate  Judge  of  Gaya  declined  to  entertain  the  plea 
of  set-off  raised  by  the  defendant  and  decreed  the  plaintiff's 
claim  in  full  with  the  following  observations : — 

'*  I  think  this  Court,  having  no  power  to  enter  f  uU  satisfaction  on  the  Privy 
Council  decree,  cannot  set-off  the  amount  due  on  it  to  a  chdm  made  in  this  suit. 
That  is  not  the  object  of  section  111  of  the  Civil  Procedure  Code.  This  Court  has 
no  power  to  execute  that  decree.  The  defendant  also  asks  to  set-off  the  amount 
due  on  a  High  Court  decree  but  a  copy  of  that  decree  has  not  been  filed.  It 
la  said  that  the  jHaintiff  agreed  to  set  off  the  amount.  But  her  witness  says 
that  one  of  her  servants  said  so.  But  it  is  not  shewn  whether  that  servant. had 
authority  to  do  so. 

The  evidence  of  the  defendant's  witness  shews  that  the  amount  of  woHlat, 
if  due,  is  not  ascertained.    Therefore  section  111  does  not  apply. 

The  defendant's  witness  has  not  giveii  the  amount  of  the  tarpethgi  if  theze 
be  one." 

Mr.  R.  Mittra  and  Bahu  Jogendra  Chandra  Ohose  for  the 
appellant. 

Babu  Umakali  Mukerjij  Babu  Saligram  Singh  andjBaouXaiaAmi 
Narain  ^ingh  for  the  respondeat. 
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1908  Okosb  avb  Psatt  J  J.    This  appeal  arises  out  of  a  etiit  for 

B^T     rent   in  respect  of  the  years   1304  to  1307  F.  S.   due  on  a 
l|osAD     xnokurari    tenure  held  by    the  defendant  under  the  plaintiJBfs. 
V.  The  latter  sought  to  recover  the    sum  of    Rs.   4,242-11-2  as 

^MHwxE  ^^^  ^.^  damages  in  the  amount  of  Rs.    1,060-10-9,   in    all 
Rs.  5,303-5-11.     The  defendant  pleaded  that  he  was  entitled  to 
set-off  against  the  plaintiff's  daim  certain  sums  of  money  due  to 
him,  and  that  far  from  there  being  anything  due  to  the  plaintiffs, 
a  considerable  amount  was  payable  by  the  plaintiffs  to  him.     The 
sums  in  respect  of  which  set-off  was  claimed  weTeJrst,  Rs.  6,125 
recoverable  under  a  decree  passed  by  the  Privy  Council  on  the 
17th  of  June   1899  between  the  very  same  parties ;  secondly  the 
gum  of  Rs.  170,  being  the  costs  of  inquiry  as  to  security  in 
the  appeal  to  the  Privy  Council  under  the  orders  of  tiie  High 
Court;   thirdly,    a    certain    amount    due  to  the  defendant  as 
damage  on  account  of  the  plaintiffs  having  taken  possession  of  a 
ceitain  property  when  they  were  not  so  entitled;  fourthly  the 
sum  of  Rs.  107-14-9   on  account  of  certain  xarpeahgi  whidi  the 
defendant  had  paid ;   and  lastly  the  sum  of  Rs.  15-2-7  on  account 
of  mou^ah  Ghatera  Babubigha,  which  the  defendant  had  paid  to 
the  former  lessee  of  the  plaintiff. 

The  Subordinate  Judge  has  declined  to  entertain  the  plea  of 
set-off  thus  raised  and  has  decreed  the  plaintiff's  claim  in  full. 
With  respect  to  the  amount  of  costs  recoverable  under  the  decree 
of  the  Privy  Council,  to  which  we  have  already  referred,  the 
Subordinate  Judge  makes  the  following  observations  : — "  I  think 
this  Court  having  no  power  to  enter  full  satisfaction  on  the 
Privy  Council  decree,  cannot  set-off  the  amount  due  on  it  to 
a  clainl  made  in  this  suit.  This  is  not  the  object  of  section 
111  of  the  Civil  Procedure  Code.  This  Court  has  no  power  to 
execute  that  decree."  We  do  not  quite  understand  what  the 
Subordinate  Judge  here  means.  He  was  perhaps  under  the 
impression  that  the  matter  feU  under  section  246  of  the  Code 
of  Civil  Procedure,  and  that  because  the  decree  of  the  Privy 
Council  was  not  under  execution  in  his  Court,  he  could  not 
©ntertain  the  plea  of  set-off  raised  by  the  defendant.  In  thw 
respect,  we  think  he  is  clearly  in  error.  Section  111  of  the 
Code  provides  "If  in   a  suit    for  the  recovery   of  money  the 
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defendant  claims  to  set-ofE  against  the  plaintiflE's  demand  any        1903 
ascertained  sum    of  money  legally  recoverable  by    him  from     bhabIt 
the  plainfiff,   and  if  in  such  claim  of  the  defendant  against      P^obaj> 
the  plaintiff  both  parties  fill  the  same  character  as  they  fill  in         v. 
the  plaintiff's  suit,  the  defendant  may,   at  the  first  Rearing  of  ^^^7^ 
the  suit,  but  not  afterwards  tmless  permitted  by  the  Court, 
tender  a  written  statement  containing  the  peurticulars  of  the  debt 
sought  to  be  set-off." 

"The  Court  shall  thereupon  inquire  into  the  same  and  if 
it  finds  that  the  case  fulfils  the  requirements  of  the  former 
part  of  this  section,  and  that  the  amount  claimed  to  be  set-off 
does  not  exceed  the  pecimiary  limits  of  its  jurisdiction,  the 
Court  shall  set-off  the  one  debt  against  the  other."    And  so  on. 

There  can  be  no  question  here  that  the  amount  which  the 
defendant  claims  to  set-off  so  far  as  the  costs  awarded  by  the 
Privy  Coimcil  are  concerned,  is  an  ascertained  sum,  which  is 
legally  recoverable,  and  there  is  also  no  question  that  both 
parties  fill  the  same .  character  in  this  suit  as  also  in  the  claim 
which  the  defendant  sets  up.  It  is  obvious  therefore  that  the 
question  of  setoff  pleaded  by  the  defendant  can  be  entertain- 
ed under  section  111.  i^nd  this  is  made  perfectly  dear  by 
illustration  (rf)  of  the  same  section,  which  says : — **  A  sues  B 
on  a  bill  of  exchange  for  Bs.  500.  B  holds  a  judgment  against 
A  for  Rs.  1,000.  The  two  claims,  being  both  definite  pecuniary 
demands,  may  be  set-off." 

No  doubt,  if  the  decree  of  the  Privy  Council  had  been  put 
into  execution  in  the  Court  of  the  Subordioate  Judge,  he  would 
be  bound  to  deal  with  the  claim  of  the  defendant  under 
section  2 16  of  the  Code,  provided  of  course,  that  the  plaintiff  had 
recovered  judgment  in  this  suit,  and  applied  for  execution  of  his 
decree.  It  does  not  however  follow  from  this,  that  the  Subordinate 
Judge  cannot  entertain  the  claim  of  the  defendant  under  secticm 
111  of  the  Code,  when  the  decree  of  the  Privy  Council  has  not 
been  as  we  understand,  attempted  to  be  enforced  by  execution. 

In  this  view  of  the  matter,  we  are  of  opinion  that  the  Court 
below  was  wrong  in  not  entertaining  the  claim  of  set-off  raised 
by  the  defendant  so  far  as  it  is  covered  by  the  decree  of  the 
Privy  Council. 
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^  As  regards  however  the  other  claims  set  up  by  the  defendant, 

Bhabat      we  agree  with  the  Subordinate  Judge  for  the  reasons  given  by  him 
Sahi^      ^  declining  to  entertain  them  under  section  111  of  the  Code. 

KoiB.  below,  so  that  the  claim  of  the  defendant  may  be  as  already 
stated  dealt  with  under  section  111  of  the  Code.  It  should 
however,  be  understood  that  if  the  defendant  has  applied  to 
the  Court  of  the  Subordinate  Judge  for  the  execution  of  the 
decree  of  the  Privy  Council,  the  matter  should  not  be  dealt  with 
under  section  111. 

There  is,  however,  one  other  matter  that  we  desire  to  refer 
to,  and  that  is  as  regards  the  decree  for  damage  or  compensation, 
which  has  been  allowed  by  the  Subordinate  Judge.  It  appears 
that  the  decree  of  the  High  Court  which  was  aflirmed  by  the 
Privy  Council  on  the  17th  of  June  1899  was  passed  on  the  15th 
May  1894  corresponding  to  Baisak  1301.  Under  that  decree, 
a  considerable  sum  of  money  was  due  to  the  defendant  as  costs, 
and  it  further  appears  that  during  the  years  in  suit  (1304  to 
1306)  considerable  su  ns  of  money  were  paid  by  the  defendant 
at  different  times  to  the  plaintiff  as  rent,  such  being  the  case 
this  was  not  a  case  in  which  damages  should  have  been  awarded 
to  the  plaintiff  as  the  Court  below  has  done.  All  that  the 
plaintiff  is  entitled  to  is  the  ordinary  rate  of  interest,  that  it 
to  say  at  the  rate  of  12  per  cent,  per  annum  from  the  end  of 
each  quarter  in  which  the  instalment  falls  due . 

With  these  observations  we  send  the  case  back  to  the  Court 
below  so  that  the  claim  set  up  by  the  defendant  and  as  covered 
by  the  decree  of  the  Privy  Council  might  be  dealt  with  under 
section  111,  Code  of  Civil  Procedure,  and  a  proper  decree  made. 

In  the  circumstances  of  the  case  we  think  that  each  party 
should  bear  his  own  costs  in  all  the  Courts  up  to  the  present  stage. 
Subsequent  costs  will  abide  the  result. 

Case  remanded. 
8.  0.  B. 
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AFZUL  HOSSEIN 

r. 
EAJBUNS  SAHAI.* 

Revenue  Sale— Act  XI  of  1359,  ss.  IS,  14,  25,  29,  37,  S^—Share  of  uiate,  tale  of 
— Mokurari  lease — EijAts  of  purchaser  of  short  of  estate — Mergsr^^ 
JSncumhrance, 

The  sale  of  a  share  of  an  estate  for  arrears  of  revenue,  under  the  provisions  of  Act 
XI  of  1859,  does  not  affect,  whoUy  or  in  part,  a  vaUd  iwo>fe«rarf  lease  of  landi 
comprised  in  the  estate,  notwithstanding  the  fact  that  the  lease  is  held  by  some 
of  the  defaulting  proprietors  of  the  share  sold,  having  a  fractional  proprietary 
interest  therein. 

Kasinath  Koowar  v.  BankubehaH  Chowdhry(l)  and  Madhuh  Chundtr 
Chawdhry  v.  Fromotho  Nath  Itoy{2)  referred  to. 

Appeal  by  the  defendants,  Afzul  Hossain  and  others. 

Sepaxate  accounts  having  been  opened  at  the  instance  of  some 
of  the  proprietors  of  taluk  Turwan,  the  remaining  ijmali  share 
remained  liable  for  payment  of  Government  revenue  to  the 
amount  of  Es.  1,840.  This  ijmali  shore  having  fallen  into  arrears 
of  Government  revenue,  it  was  put  up  to  sale  by  the  Collector  and 
purchased  by  the  plaintiff  No.  1  on  the  25th  March  1897,  and 
the  said  plaintiff  was  duly  put  in  possession  of  the  same. 

The  defendants  are  the  heirs  and  legal  representatives  of  one 
Syed  Mahomed  Hossain,  who  obtained  a  mokurari  pottah  of  the 
entire  taluk  Turwan,  dated  the  3rd  November  1838,  from  one 
Eani  Amirunnissa,  the  original  proprietress  of  the  taluk,  where- 
by  an  annual  profit  -of  Es.  216  only  waa  reserved  in  her  favour. 
Subsequently  the  defendants  Nos.  1  and  2  and  their  brother,  who 
wa«  the  predecessor  in  interest  of  the  other  defendants,  acquired 
6  annas  4  pies  of  the  proprietary  interest  in  some  viUages  com- 
prised in  the  said  taluk.  The  defendants  were  thus  amongst  the 
proprietors  for  whose  default  the  ijmali  share  was  sold. 

lJ'1-^.'^^'r'^fr'^^'''''^'-  887  of  1899,  against  the  decree  of  H.  Hohnwood 
District  Judge  of  Gaya,  dated  Nov.  6, 1899.  •noimwood. 

(l)(1869)8B.L.R.(A.C.)446;i:3W.R.440.        (2)  (1878)  20  W.  B.  264. 


1908 
March,  20. 
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It  appears  that  the  defendants  and  the  otiier  de&rdtmg 
proprietors  instituted  a  suit  to  set  aside  the  revenue  sale,  but  tiiat 
the  suit  failed.  In  the  oouxse  of  the  said  suit,  the  defendants  had 
set  up  the  mokurari  lease  aforesaid. 

The  present  sait  was  instituted  for  a  declaration  that  after 
the  revenue  sale  dated  the  2£»th  Maroh  1897,  the  defendants  had 
no  valid,  subsisting  mokurari  lease  or  other  encumbranoe  within 
the  purview  of  Act  XI  of  1859,  the  cause  of  action  being  alleged 
to  have  arisen  on  the  11th  January  1898,  the  date  of  service  of 
summons  on  the  plaintifi  No.  1  in  the  said  suit  brought  to  set 
aside  the  revenue  gale. 

The  defendants  contended  that  although  the  proprietary 
interest  acquired  by  them  in  some  of  the  villages  comprised  in  the 
taluk  no  doubt  passed  to  the  plaintiff  No.  I  by  the  revenue  sale, 
yet  the  mokurari  iuterest  in  the  entire  taluk  belonging  to  them- 
selves and  their  transferees  was  not  at  all  affected  by  the  sale, 
being  an  interest  protected  within  the  meaning  of  the  revenue 
sale  law. 

The  learned  District  Judge  held  that  the  mokurari  set  up  by 
the  defendants  was  legal  and  valid  and  that  they  held  possession 
of  the  taluk  under  It  on  payment  of  rent.  With  reference  to  the 
question  as  to  the  effect  of  the  revenue  sale  on  the  mokurofi^  he 
held  that  the  mokurari  was  extinguished  to  the  extent  of  6  annas  4 
pie  share,  but  that  the  rest  of  it  was  not  affected  at  all.  With 
regard  to  the  former  share,  he  observed  as  follows :  — 

"  The  only  quettion  that  remainB  is,  whether  the  6  annaB  I  dam  odd  of  defendaata' 
mohvroH,  which  they  held  under  themselves,  does  not  cease  to  exist  hy  operation  Of 
law,  under  the  express  terms  of  section  64  of  Act  XI  of  1859.  It  would  appear  from 
that  section  and  from  the  authorities  cited  that  the  purchaser  does  ipm>  faeti, 
acquire  any  rights  possessed  by  the  previous  owner  or  owners.  That  is  to  say.  he 
steps  into  the  shoes  of  the  owners.  Therefore  as  regards  the  5  annas  odd,  he  gets 
the  moJevroH  to  himself  and  it  is  extinguished  by  operation  of  law.  This  has 
nothing  to  do  with  the  doctrines  of  merger  under  the  Transfer  of  Property  Act, 
dnoe  the  transfer  to  phdntift  is  not  the  act  of  parties,  but  is  done  by  operation  of 
law.  He  acquires  the  moJcuraH  right  in  the  5  annas  odd,  but  not  being  subject  to 
the  special  exception  of  fractional  interests  under  section  8  of  the  Transfer  of 
Property  Act,  the  mokurari  interest  bpses  in  his  case,  as  he  cannot  hold  a  lease 
under  himself  nor  under  the  Government  which  put  him  in  possession,  and  be  is  not 
privy  to  any  of  the  acts  of  the  previous  owners. 
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"It  is  argued  by  tbe  defendants  as^unst  this,  that  the  Collector  only  sells  the  ^^^^ 

share  or  shares  of  an  estate,  and  under  the  wording  of  section   18,  the  revenne  sale  wv^ 

is  confined    entirely  to  the  proprietary  right.    But  this  would  annul  section  87  ^^^^JT» 

altogether  and  also  the  latter  part  of  section  64.    Certain  penal  consequences  are  ^ 

attached  to  the  sale  of  an  entire  estate  by  express  law,  and  these  are  not  confined  to  Ba  JBims 

the  mere  proprietary  right.    Negatively,  too,  certain  consequences,  though  not  of  a  Sahai. 
penal  nature,  are  attached  to  section  64.    One  of  these  consequences  is  the  exact 
co-extension  of  all  the  rights  held  by  the  former  owner  in  the  share  sold  with  the 
rights  of  the  new  purchaser." 

The  suit  was  aooordingly  partially  decreed,  it  being  declared 
**  that  out  of  the  entire  16  annas  of  the  mohurari  of  the  defendants 
held  in  their  legal  and  lawful  possession,  5  annas  1  dam  and  a 
fraction  more  share  of  which  they  were  the  proprietors,  has  been 
extinguished  under  the  force  of  law.'* 

Mouhi  Mmtafa  Khan^  for  the  appellants,  contended  that  there 
could  be  no  merger  in  the  present  case,  as  the  proprietary  and 
mokurari  rights  were  distinct:  see  Womesh  Chunder  Ooopto  v^ 
Maj  Narain  Roy(l),  Savi  y.  Punehanun  Roy (2)  and  Jibanti  Nath 
Khan  V.  Oohool  Chunder  Choicdhrp{8).  Section  '6  {d)  of  the 
Transfer  of  Property  Act  does  not  apply.  See  also  Saroda 
Charan  Mitra's  Land  Law  of  Bengal,  Tagore  Law  Lectures,  1895, 
pp.  228-231.  Besides,  the  plaintiffs  being  owners  of  a  fractional 
share  of  an  estate,  are  not  competent  to  sue  to  set  aside  the 
mokuran:  see  Monohur  Mookerjee  v.  Suromohuu  Mookerjee{4:)f 
Easinaih  Koowar  v.  Bankuhehari  Chowdhry{S)  and  Madhub 
Chunder  Chowdhry  v.  Promotho  Nath  Roy (6).  Sections  13,  14, 
63  and  54  of  Act  XI  of  1859  show  that  in  such  a  case  only  the 
proprietary  right  is  sold  and  the  encumbrances  are  unaffected  by 
the  sale. 

No  one  appeared  for  the  respondents. 

Obosb  avd  Pbatt  J  J.  The  plaintiff  is  the  purchaser  at  a 
sale  for  arrears  of  revenue  which  took  place  on  the  25th  March 
1897.  The  sale  was  not  a  sale  of  the  entire  estate,  but  only  of  a 
ehare  thereof  imder  the  provisions  of  section  13  of  the  Eevenue 

(1)  (1868)  10  W.  R.  15.  (4)  (1864)  1  W,  E.  26. 

(2)  (1876)  26  W.  R.  603.  (6)  (1869)  8  B.  L.  B.  (A.  0.)  446; 

12  W.  R.  440. 

(3)  (1891)  1  L.  R.  19  Calc.  760.  (6)  (1878)  20  W.  R.  264. 
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Sale  Ijaw  (Act  XI  of  1859).  The  defendants,  or  rather  their 
ancestors,  are  persons,  who,  on  the  3rd  November  1838,  had 
acquired  a  mokurari  right  over  the  entire  estate  from  the  then 
proprietor  thereof.  Recently,  however,  some  of  the  mokuroridars 
purchased  from  two  of  the  proprietors  of  the  estate  a  5  annas 
1  dam  share  thereof.  The  present  suit  was  instituted  in  February 
1899  for  the  purpose  of  obtaining  a  declaration  that  the  defen- 
dants had  no  valid  subsisting  mokurari  lease  in  the  property,  and 
that,  after  the  auction  sale,  no  right,  title  or  interest  in  the  share 
purchased  by  plaintiff  remained  with  the  defendants. 

The  Court  below  has,  however,  found  that  the  mokurari  set  up 
by  the  defendants  was  really  granted  in  1838  by  the  then  owners 
of  the  estate.  It  has  further  found  that,  upon  the  purchase  by 
the  defendants,  or  some  of  them,  of  the  5  annas  1  dam  share  of 
the  proprietary  interest,  the  mokurari  did  not  merge  into  the 
higher  interest,  but  that  having  regard  to  the  provisions  of  section 
64  of  the  Eevenue  Sale  Law,  the  defendants'  mokurari  must  be 
taken  to  have  come  to  an  end  to  the  extent  of  the-5  anna  1  dam 
share  which  they  had  in  the  zemindari.  The  suit  has  otherwise 
been  dismissed.  Against  this  declaration  by  the  District  Judge 
the  present  appeal  has  been  preferred  by  the  defendants. 

The  case  depends  entirely  upon  the  construction  of  section  54 
of  the  Revenue  Sale  Law.  That  section  runs  thus: — "When  a 
share  or  shares  of  an  estate  may  be  sold  under  the  provisions  of 
section  13  or  14,  the  purchaser  shall  acquire  the  share  or  shares 
subject  to  all  encumbrances,  and  shall  not  acquire  any  rights  which 
were  not  possessed  by  the  previous  owner  or  owners."  Now  the 
mokurari  lease  in  favour  of  the  defendants,  in  November  1838,  was 
unquestionably  an  encumbrance  within  the  meaning  of  the  section, 
and  the  plaintiff,  having  purchased  only  a  share  of  the  estate  under 
the  provisions  of  section  13  of  the  Act,  acquired  it  subject  to  this 
encumbrance.  Let  us  then  see  how,  though  the  plaintiff  has 
purchased  a  share  of  the  estate  subject  to  the  mokurari,  can  he  be 
entitled  to  treat  the  mokurari  to  the  extent  of  5  annas  1  dam  share 
as  having  been  extinguished,  as  the  Judge  has  put  it,  by  reason  of 
the  sale  at  which  he  purchased  ?  It  will  be  observed  that  the 
concluding  words  of  section  54  are  very  significant  as  bearing 
upon  the  question  which  we  have  to  consider,  those  words  beings- 
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"  and  shall  not  acquire  any  rights  which  were  not  possessed  by  the 
previous  owner  or  owners."  The  section  does  not  say  "  he  shall 
acquire  all  the  rights  which  were  possessed  by  the  previous  owner 
or  owners,"  for,  in  that  case  no  doubt,  the  position  taken  by  the 
District  Judge  would  be  correct,  because  the  defendanta,  at  any 
rate  some  of  them,  being  proprietors  to  the  extent  of  5  annas  1 
dam  share,  and  being  also  possessed  of  the  tnoJmrari  interest  in 
respect  of  the  said  5  annas  1  dam  share,  it  might  be  said  that 
their  rights,  that  is  to  say,  all  the  rights  they  possessed,  not  only 
in  the  5  anna  1  dam  share  of  the  zemindari,  but  also  in  the  6 
annas  1  dam  share  in  the  mokurari  interest,  passed  to  the  plaintiff. 
But  as  we  have  already  pointed  out,  the  law  does  not  give  to  the 
plaintiff  such  rights.  As  bearing  upon  the  construction  of  section 
54,  we  desire  to  refer  to  the  provisions  of  section  14  of  the 
Revenue  Sale  Law.  That  section  relates,  amongst  other  matters, 
to  a  purchase  by  the  shareholders  other  than  the  owner  of  the 
defaulting  share,  in  the  event  of  the  sale  of  the  share  in  default 
not  fetching  the  full  amount  of  the  arrears  due  to  Government, 
and  it  provides  as  follows  : — "  Tho  Collector  shall  declare  that  the 
entire  estate  will  be  put  up  to  sale  for  arrears  of  revenue  at  a 
future  date,  unless  the  other  recorded  sharer  or  sharers,  or  one  or 
more  of  them,  shall  within  ten  days  purchase  the  share  in  arrear 
by  paying  to  Government  the  whole  arrear  due  from  such  share. 
It  such  purchase  be  completed,  the  Collector  or  other  officer  as 
aforesaid  shall  give  such  certificate  and  delivery  of  possession  as 
are  provided  for  in  sections  28  and  29  of  this  Act,  to  the  purchaser 
or  purchasers  who  shall  have  the  same  rights  as  if  the  share  had, 
been  purchased  by  him  or  th3m  at  the  sale,"  that  is  to  say,  the 
owners  of  the  share  or  shares  in  the  event  of  their  becoming  pur- 
chasers in  the  circumstances  contemplated  shall  acquire  only  the 
same  rights  as  if  the  share  had  been  purchased  by  him  or  them  at 
the  sale.  We  introduce  tho  word  "  only  "  as  indicating  what  the 
Legislature  clearly  means,  that  is  to  say,  that  the  said  purchaser 
acquires  only  the  same  interest  which  he  would  have  if  he  had 
purchased  it  at  the  sale, 

Eeading  section  54  by  the  light  of  section  14  of  the  Act,  it 
seems  to  us  that  it  could  not  rightly  be  held  that  the  purchaser  of  a 
share  at  a  revenue  sale  under  section  13  acquires  all  the  rights 
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which  were  possessed  by  the  previous  owner  or  owners  ;  and  thia 
is  the  position  that  has  been  taken  by  the  District  Judge.     In  this 
connection  we  may  refer  to  the  case  of  Madhub  Chunder  Ofiowdhry 
V.  Promotho  Nath  Ilot/{l)y  the  particular  passage  which  we  have 
in  view  being  found  at  p.   266.     That  was  a  case  of  the  sale 
of  an  estate  in  respect  of  which  a  separate  account  had  been  opened 
in    the    CoUectorate ;    and    the    learned   Judges,    in    delivering 
judgment,  amongst  other  matters,  observed  as  follows:— »*' It  is, 
therefore,  clear  that  the  plaintiff  is  not  the  purchaser  of  an  entire 
estate.    Had  he  been  so,  he  would  have  acquired  the  estate  free 
from  all  encumbrances  and  would  have  been  entitled  to  avoid  and 
annul  all  under-tenures  with  the  exception  of  such  as  are  reserved 
under  the  provisions  of  section  37  of  Act  XI  of  1859.     The 
plaintiff  being  the  purchaser  of  a  share  in  an  estate  has  acquired 
that  share  subject  to  all  encumbrances  and  he  has  acquired  no 
rights  which  were  not  possessed  by    the    previous  owners:  see 
section  64  of  Act  XI  of  186J^."    The  question  here  arises,  whether 
the  previous  owners  of  the  estate  or  the  owner  of  the  share  which 
the  plaintiff  has  purchased  at  the  revenue  sale,  had  the  right  to 
annul  the  mokurari  set  up  by  the  defendants.     It  is  obvious  that 
they  had  no  such  right ;  and  it  could  not  rightly  be  said  that  the 
plaintiff,  having  purchased  that  share  subject  to  all  the  encum- 
brances which  had  been  created  by  the  previous  owners  thereof, 
is  entitled  to  treat  the  mokurari  to  the  extent  of  a  5  annas  I 
dam  share,  as  having  been  extinguished  by  the  sale  in  question. 
A  similar  view  was   expressed  in  the  case  of  Ea%inaih  Koowar 
V.  Batikubehari   Chotodhry^^),  the  particular  passage  we  have  in 
view  being  at  p.  450.     Upon  these  grounds  we  think  that  the 
learned  Judge  has  not  taken  a  right  view  of  the  respective  rights 
of  the  parties  to  the  suit.     We  accordingly  order  that  his  decree 
be  varied  so  as  to  dismiss  the  suit  with  costs. 


Appeal  allowfd. 


M.  N.  R* 


(1)  (1878)  20  W.R.  264. 

(2)  (1869)  3  B.  L.  R.  (A.  C)  446;  12  W.  R.  440. 
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BUDHU  MANDAL  J^ 

V.  July  7, 17, 

MALIAT  MANDAL. 

Sa$emeni—Cu9Umary  r%ght^TT$e  of  water  and  water  eoune-^Sipartan  rights-^ 
Irrigation — Continuous  uee— Interruption — Unreasonable  rights^ Nuisance. 

An  eaBement  which  is  not  a  customary  right  need  not  be  reasonable. 

An  easement  may  be  established  of  the  right  to  cause  river  water  to  flow 
across  the  servient  tenement  on  to  the  dominant  tenement  for  the  purpose  of 
irrigation,  by  means  of  embankments  erected  on  the  dominant  tenement.  In 
establishing  snch  easement,  it  is  immaterial  whether  the  exercise  of  the  right  is 
continoons,  provided  it  has  been  exercised  for  the  statutory  period,  during  seasons 
of  drought,  when  it  could  be  taken  advantage  of. 

Cooper  V.  Barler{\),  Whalley  T.  Laneashire  and  Yorkshire  Railway 
Company(2),  and  Sylands  v.  JFletoher(Z)  distinguished. 

MoUins  V.  Verney(4i)  doubted. 

Second  Appeal  by  the  defendants,  Budhu  Mandal  and  othersu 
Eleven  suite  were  instituted  by  diflferent  raiyats  of  the  village 
Duna  against  the  defendants  for  damages  done  to  their  paddy 
crops  by  the  wrongful  acts  of  the  defendants.  Theplainti&' 
case  was  that  they  had  paddy  fields  in  the  said  village  on  the 
north  of  the  river  Soori,  which  flowed  here  from  west  to  east 
through  the  opening  of  a  railway  bridge  of  25  spans,  and  their 
fields  lay  on  the  east  and  west  sides  of  the  railway  line ;  that 
for  the  purpose  of  irrigating  their  lands,  they  used  to  raise 
a  bund  across  the  river  at  some  distance  on  the  west  of  the  said 
bridge,  whereby  the  water  rose  and  flowed  over  the  fields  on 
the  western  side  of  the  bridge,  whence  it  was  taken  to  the  eastern 
side  through  the  openings,  two  small  bunds  being  erected,  one 
on  each  side  of  the  bridge,  to  prevent  the  water  from  fiowing 
back  into  the  river ;  that  the  water  so  taken  from  the  river  used 
to  flow  over  the  railway  cuttings  on  both  the  sid^   of  the  line ; 

*  Appeal  from  AppeUate  Decree  No.  2167  of  1900  against  Hie  decree  of 
C.  H.  Bompas,  Offg.  District  Judge  of  Birbhum,  dated  July  80,  1900,  affirming 
the  decree  of  Bepin  Behari  De,  Muosif  of  Rampur  H&t,  dated  March  29, 1900. 

(1)  (1810)  8  Taunt.  99.  (8)  (1866)  3  H.  L.  880. 

(2)  (188I):L.  B.  18  Q.  B.  D.  181.         (4)  (1884)  L.  E.  13  Q.  B.  D.  ZO-k 

74 


Digitized  by 


Google 


1078 


CALCUTTA    SERIES. 


[VOL.  XXX* 


1903 


BuDHcr 
Hakdal 

V. 
IffALIAT 

Handal. 


and  that  the  defendant  No.  1,  who  had  obtained  a  settlement  of  the 
fishery  rights  in  the  said  railway  cuttings,  caused  the  said  small 
bunds  to  be  out  with  the  help  of  Oxe  other  defendants  on  the 
16th  September  1895,  and  thereby  prevented  the  water  from 
coming  upon  the  plaintiffs'  lands.  It  wae  alleged  that  by  erect- 
ing the  bunds  and  using  the  water  of  the  riyer  in  the  manner 
aforesaid  for  upwards  of  20  years,  the  plaintiffs  had  acquired 
a  right  of  easement  in  respect  thereof,  and  that  the  defendants, 
by  diverting  the  water  course  as  aforesaid  in  infringement  of 
that  right,  and  thereby  causing  loss  of  paddy  crops  to  the 
plaintiff  in  the  fields  on  the  east  of  the  railway  line,  had  made 

themselvel^  liable  to  damages. 

The  defendants  denied  the  rights  alleged  by  the  plaintiffs 
and  contended  that  they  were  opposed  to  law  and  unreasonable. 
It  was  farther  contended  that  the  plaintiffs  used  to  irrigate 
their  fields  by  water  taken  from  the  river  along  a  different 
channel ;  that  the  defendant  No.  1  used  to  cultivate  paddy  on 
the  lands  on  both  the  sides  of  the  railway  line  let  out  to  him ; 
and  that  he  had  simply  prevented  the  plaintiffs  from  making 
preparations  to  wrongfully  erect  a  bund  on  the  east  of  the  bridge, 
which  would  have  had  the  effect  of  submerging  his  abadi  lands 
and  destroying  the  crops  raised  thereon. 

The  Munsif  held  that  the  plaintiffs  had  established  their 
alleged  right  by  proving  more  than  20  years'  user  from  a  date 
prior  to  1280  B,  8.  down  to  1302  B.  8.,  and  had  thus  acquired 
a  right  of  easement.  He  found  that  the  defendant  No.  I  had 
interrupted  that  right  in  Bhadra  1302  B.  S.,  in  the  manner 
alleged  in  the  plaint,  with  the  view  of  improving  the  position 
of  his  cuttings  and  thereby  making  them  culturable ;  and  he 
decreed  the  suits  for  damages  in  a  modified  form.  With  reference 
to  the  contention  of  the  defendants  that  as  the  cuttings  were, 
before  the  occupation  of  the  defendant  No.  1  in  1301  B.  S^ 
in  possession  of  one  Sukchand  Mai  for  15  or  16  years,  that 
period  could  not  be  taken  into  account  in  calculating  the  period 
of  the  plaintiffs*  20  years'  user,  the  Munsif  held  that  the  tenancy 
o^  the  said  Sukchand,  which  included  the  land  as  well  as  the 
fishery,  was  a  permanent  and  heritable  one,  and  section  27  of  the 
limitation  Act  did  not  therefore  apply. 
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The  defendants  appealed  to  the  District  Judge  who  dismissed 

the  appeal. 

« 

Mr.  Hill  {Babu  Saroda  Prosanna  Rcyy^  Babu  Tarak  Chandra 

Chakravarii  ajxi  Babu  NikhilNath  Roy^  with  him)  for  the  appellants. 
The  right  claimed  is  not  strictly  an  easement ;  it  is  a  customary 
right  in  the  inhabitants  of  the  village ;  it  must  be  reasonable. 
Besides,  if  it  is  at  all  an  easement,  it  is  supported  on  a  customary 
right,  and  as  that  right  cannot  exist  by  reason  of  its  being  unrea- 
sonable, the  easement  cannot  exist.  Even  as  a  prescriptive  right,  it 
cannot  be  supported  in  law  ;  the  bund  the  plaintiffs  claim  to  erect 
is  not  on  the  defendants'  land,  but  they  simply  claim  a  prescrip- 
tive right  to  submerge  the  defendants'  lands;  in  such  a  case 
no  length  of  enjoyment  gives  a  prescriptive  right :  see  HiUon  v. 
Earl  OranviUd{l),  Bowbotham  v,  Wihon{2),  Blackett  v.  Bradley{^)^ 
Dyce  V.  Lady  James  Hay{A)^  Zumeer  Alt  v.  Doorgabun{5),  Gooroo 
Churn  Ooon  v.  Ounga  Oobind  C hatter jeeij^),  Joy  Doorga  Dossia 
V.  Juggernath  -Boy(7),  Sreedhur  Ley  v.  Adoyto  Eurm9iar{8)^ 
Doorga  Churn  Dhur  v.  Kally  Coomar  8en{9).  The  last  six 
eases  aptly  illustrate  destructive  easements.  See  also  Rylands 
V.  Fietcher{lO),  which  is  a  leading  case,  Whalley  v.  Lancashire  and 
Yorkshire  Railway  Company{ll)y  Cooper  v.  Barber{12),  a  case 
almost  on  all-fours  with  the  present :  Goddard  on  Easements, 
6th  Edn.,  p.  28;  Broom's  Legal  Maxims,  6th  Edn.,  p.  370 1 
Ooleson  and  Forbes  on  Waters,  2nd  Edn.,  p.  137;  Angel  oa 
Water  courses,  para.  332. 

As  to  twenty  years'  user,  the  Mundf  finds  that  out  of  the  25 
years  from  1280  B.S.  to  1305  B.S.,  the  year  of  the  suit,  there 
was  no  drought  for  12  years,  and  consequently  no  exercise  of 
the  right  claimed.  This  is  not  evidence  of  a  character  to  support 
the  alleged  easement:  see  Hollins  v.  Femey (13).  In  short,  to 
support  such  an  easement,  (i)  the  plantifEs  must  show  acts  by 

(1)  {1S45)  5  Q.  B.  701.  <7)  (1871)  15  W.  R.  296. 

(2)  (1860)  8  H.  L.  348.  (8)  (1878)  20  W.  R.  287. 

(3)  (1862)  1  B.  &  8.  940.  (9)  (1881)  1.  L.  R.  7  Cal..  145. 

(4)  (1852)  1  Macq.  Sc.  Ap.  305.  (10)  (1866)  3  H.  L.  880. 

(5)  (1864)  1  W.  R.  230.  (U)  (issi)  L.  R.  18  Q.  B.  D.  131. 
(Q  (1867)  8  W.  R.  268.  (12)  (1810)  3  Taunt.  99. 

(13)  (1884)  L.  R.  13  Q.  B.  D.  804. 
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themselvei  or  their  predecessors  for  Uie  statutory  period,  and  ^) 
the  easement  claimed  must  not  be  destructiye  of  rights  in  ioto^ 
On  the  other  hand,  the  plaintiffs  are  bound  to  prevent  wat«r 
from  flowing  over  the  defendants'  lands ;  if  thej  do  not  do  so, 
thej  commit  a  nuisance.  Besides,  the  period  during  which 
Sukchand  held  the  lands  should  be  excluded. 

Lastly,  it  is  submitted,  that  the  onus  of  proving  the  damages 
was  wrongly  placed  on  the  defendants. 

Babu  Nalini  JRanjan  Chatterjee  {Dr.  RanKbehary  OhoM  with 
him)  for  the  respondents.  A  hypothetical  case  has  been  set  up 
for  the  plaintiffs  in  this  Court,  The  plaintiffs  daimed  only 
a  prescriptive  right  and  not  a  customary  right.  The  plaintifb 
in  each  case  do  not  say  that  they  collectively  take  the  water  to 
the  village,  but  each  claims  the  right  with  respect  to  his  land, 
a  prescriptive  right  to  take  water  over  other  people's  land ;  the 
question  of  reasonableness  does  not  therefore  arise. 

[  Bampini,  J.  Can  you  acquire  easement  so  as  to  destroy 
the  servient  tenement  P  ] 

No.  But  the  opposite  side  cannot  use  the  land  in  a  different 
manner  for  their  own  advantage  to  the  prejudice  of  oar  ease- 
ment.  The  Calcutta  cases  cited  on  behalf  of  the  appellants  are 
all  distinguishable.  Actual  user  is  not  contemplated  by  S.  26  of 
the  Limitation  Act :  see  Koylash  Chunder  OhoH  v.  Bonatun  Chung- 
Barooie{l)  and  Oomur  Shahy,  Rumnan  AU{2).  Bukdhand's  ease 
does  not  come  under  S.  27  of  the  Limitation  Act.  As  to  the  case 
of  HoUina  v.  Verney{S)^  cited  by  the  other  side,  see  Qoddard 
on  Easements,  5th  Edn.,  pages  205-208. 

As  to  the  damages,  no  question  of  onus,  it  is  submitted, 
arises  here. 

Cur.  adf>»  vuU. 

Bamfzitz  An  PABOzvaB.  J  J.  The  suit  out  of  which  ibis 
second  appeal  arises  was  brought  by  the  two  plaintifb  along  with 
ten  similar  suits  instituted  by  other  persons  to  establish  a  right 
of  easement  over  the  defendants'  lands,  namely,  that  they  are 

(1)  (1881)  I.  L.  E.  7  C*lc.  182.  (2)  (1S68)  10  W.  R,  863. 

(8)  (1884)  L.  R.  IS  Q.  B.  D.  804. 
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entitled,  by  oonstruotmg  an  embankment  across  the  river  Soori 
and  divertbig  the  water  of  the  river  over  the  lands  of  mouza 
Duria,  to  convey  the  water  over  the  first  defendant's  land  on  to 
their  own  land  in  order  to  irrigate  it.  A  railway  runs  through 
the  mouza  and  oroBses  the  bed  of  the  river  by  a  long  bridge 
built  upon  arches.  The  first  defendant  holds  the  railway  cut- 
tings on  each  side  of  the  lioe  and  (as  we.  understand  the  facts) 
the  river  water  when  diverted  flows  over  a  portion  of  his  land 
and  under  some  of  the  arches  so  as  to  irrigate  the  lands  on 
both  sides  of  the  line.  The  water,  as  it  flowed  over  the  defen- 
dant's land  (which  is  said  to  be  lower  than  the  adjacent  lands) 
and  under  the  arches  was  ordinarily  prevented  from  flowing 
back  into  the  river  bed  by  some  small  bunds,  but  the  defendants 
cut  these  bun  7s  in  the  year  1302  and  the  water  escaped  back 
without  irrigating  the  plaintiffs'  land,  and  thus  the  plaintifis' 
crops  were  damaged. 

The  plaintiffs'  and  their  fellow-villagers  therefore  brought 
these  suits  separately  to  recover  damages. 

Two  questions  arose, —  fir$t^  whether  the  plaintiffs  had  the 
easement  alleged,  and,  secondly y  what  amount  of  damages  they 
were  entitled  to  get. 

Both  the  Lower  Courts  have  found  the  question  of  the  ease- 
ment in  favour  of  the  plaintifEs,  and  the  Lower  Appellate  Court 
has  affirmed  the  amount  of  damages  which  the  Munsit  awarded 
them. 

The  defendants  appeal.  On  their  behalf  Mr.  Hill  has 
contended  (i)  that  the  right  claimed  is  not  an  easement,  but  is 
a  customary  right  and  it  is  one  of  the  essential  conditions  of 
such  a  rigVtt  that  it  must  be  reasonable ;  (ii)  that  even  as  an 
easement  the  right  claimed  must  be  reasonable;  (iii)  that  the 
eeisement  claimed  infringes  the  first  defendant's  right  to  use  his 
own  land  as  he  pleases  and  would  indeed  entirely  destroy  his 
rights  in  his  property;  (iv)  that  if  the  easement  alleged  be  founded 
upon  prescription  it  cannot  be  maintained,  for  the  plaintiffs 
do  not  claim  a  right  to  erect  bunds  on  the  first  defendant's  lands, 
but  to  erect  bunds  on  their  own  lands,  and  this  can  give  them 
no  prescriptive  right  to  submerge  the  first  defendant's  lands; 
W)  that  the  plaintiffs  when  diverting  the  river  water  to  irrigate 
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their  lands  are  bound  to  prevent  it  from  flowing  on  to  the 
defendant's  land  or  to  take  it  away  if  it  does  overflow  there; 
and  if  they  fail  to  do  so,  the  overflow  becomes  a  nuisance  and 
the  defendants  may  abate  the  nuisance;  (vi)  that  the  right  is 
claimed  only  for  seasons  of  drought  and  therefore  there  has  been 
no  continuity  in  its  exercise,  and  so  no  easement  can  have  been 
established ;  (vii)  that  the  period  of  Sukohand's  lease  for  the 
lands  now  held  by  the  first  defendant  must  be  excluded  in  com- 
puting the  period  necessary  for  the  acquisition  of  the  easements ; 
and  (viii)  that  the  onus  of  proving  the  damages  has  beenmisplaced. 

With  reference  to  the  first  and  second  of  these  pleas  it  is 
sufficient  to  say  that  the  easement  claimed  in  this  suit  is  not  a 
customary  right  and  need  not  be  reasonable  and  that  there  ia 
nothing  unreasonable  in  the  easement  as  found  by  the  lower  oourta 
to  have  been  established  by  the  plaintiffs. 

The  easement  daimed  by  the  plaintiffs  will  not  destroy 
the  defendant's  enjoyment  of  his  property.  He  has  hitherto  used 
the  cuttings  as  fisheries.  The  easement  claimed  by  the  plaintifEs 
will  not  prevent  the  defendants  using  them  as  such  or  growing 
paddy  on  them  in  years  when  there  is  no  drought  or  turning 
them  into  agricultural  land,  as  they  gradually  silt  up,  and  rise 
to  the  level  of  the  plaintiffs'  land,  when  the  water  of  the  Soori  will 
no  longer  flow  over  them.  The  case  of  Cooper  v.  Barher{l,) 
cited  by  Mr.  Hill  does  not  appear  to  be  in  point,  as  in  that  case 
the  plaintiff  had  established  no  right  of  easement  and  could  not 
have  an  easement  for  subsoil  percolation ;  for  where  an  easement 
cannot  be  prevented  it  cannot  be  acquired. 

It  is  immaterial  that  the  plaintiffs  do  not  daim  any  right 
to  erect  bunds  on  the  defendant's  land.  They  daim  the  right 
by  means  of  bunds  erected  on  their  own  land  to  cause  the  water 
of  the  river  to  flow  across  the  defendant's  cuttings  on  to  their 
land  on  the  east.  An  easement  of  this  nature  may  exist  and 
may  be  established. 

The  plaintiffs  when  they  have  been  found  to  have  established 
an  easement  are  not  bound  to  prevent  the  water  of  the  river 
flowing  on  to  the  defendant's  land,  nor  are  the  defendants  entitled 
to  interfere  with  the  flow  of  the  water  on  to  their  lands  caused 


(1)  (1810)  8  Taunt  99. 
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in  the  exercise  of  the  plaintifEs*  rights.  The  eases  of  Whalley  v. 
Lancashire  and  Yorkshire  Railway  Companp{l)  and  Rylands  v. 
Fktcher{2)y  relied  on  by  the  learned  counsel  for  the  appellant,  do 
not  appear  to  help  the  appellant,  for  no  question  of  easement  was 
involved  in  them. 

It  is  immaterial  whether  the  exercise  of  the  right  is  continuous, 
provided  it  has  been  exercised  over  a  period  of  20  years,  during 
the  periods  of  drought,  when  it  could  be  taken  advantage  of. 
The  case  of  HoUins  v.  Verney{S),  cited  by  the  learned  counsel 
in  support  of  his  argument,  seems  to  be  of  doubtful  authority. 
In  any  case  it  was  decided  under  the  English  Prescription 
Acts,  and  has  no  direct  application  to  the  present  case. 

We  see  no  reason  why  the  period  of  Sukchand's  lease  should 
not  be  taken  into  consideration  in  computing  the  period  necessary 
for  the  acquisition  of  the  easement.  His  right  in  the  land  is  not 
shown  to  have  been  of  a  leasehold  nature  or  in  any  way  different 
from  that  of  his  successors^  the  defendants. 

The  onus  of  proving  the  damages  has  not  been  misplaced, 

though  the  Judge  does  not  consider  it  to  have  been  altogether 

satisfactorily  discharged.    He  has,  however,  aflSrmed  the  findings 

of  the  Court   of  first  instance  on  the  question  of  damages.     We 

accordingly  dismiss  the  appeal  and  the  analogous  appeals  with 

costs. 

Appeal  dismissed, 

M.  N.  R« 

(1)  (1884)  L.  B,  18  Q.  B.  D.  181.  (2)  (1866)  8  rf  L.  330. 

(8)  (1884)  L.  B.  18  Q.  B.  D.  304. 
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V. 

EMPEEOE.* 

ArhUralor-^Puhlie  strvani^MUehUf'^Land-mmrh'^Penal  Cods  (Aei  XLV  ^ 
1860)  a.  21,  434. 

The  psrtiei  to  a  proceeding  under  •.  145  of  the  Criminal  Procedure  Code  hy 
mntoal  consent  referred  the  diipnte  ae  to  the  poeseeiion  to  the  arbitration  of  A,  and 
the  Magiftrate  thereupon  cancelled  the  proceedings  under  s.  145.  The  arbitrator  in 
order  to  define  the  boundary  erected  oertiun  pillars,  which  were  destroyed  by  the 
accused,  and  i^iey  were  in  consequence  convicted  under  s.  484  of  the  Penal  Code : — 

Held  that  the  conviction  was  illegal,  as  A  was  not  an  arbitrator  within  tiie 
definition  of  s.  21»  d.  (6)  of  the  Penal  Code,  nor  was  he  a  public  servant 
anthorixed  to  fix  the  piUars  within  the  meaning  of  s.  484  of  that  Code. 

EuLE  granted  to  the  petifcLoner,  Sundar  Majhi. 

This  was  a  Eule  eaUing  upon  the  Distriot  Magistrate  of 
Birbhnm  to  shew  oanse  why  the  oonviotion  of  the  petitioner  shonld 
not  be  set  aside  on  the  ground  that  Mr.  Ahmad,  under  whose 
authority  the  boundary  pillars  had  been  set  up,  was  not  an 
arbitrator  within  the  definition  of  s.  21,  d.  (6)  of  the  Indian  Penal 
Code. 

Proceedings  under  s.  145  of  the  Criminal  Frooedure  Code 
were  instituted  by  the  Subdivisional  Magistrate  of  Eampur  H&t 
between  the  Manager  of  the  Benagaria  Mission  and  his  tenants  as 
the  first  party  and  the  Eajah  of  Hetampur  and  his  tenants  as  the 
seoond  party,  with  respect  to  certain  disputed  lands  on  the  border 
line  of  the  villages  Tadbandha  and  Mijhanpur  which  were 
daimed  by  the  parties  respectively.  On  a  petition  being  put  in  by 
the  parties  the  Magistrate,  on  the  24th  November  1902,  passed 
the  following  order  :— 

"A  petition  is  filed  today  signed  by  both  parties  stating  that  they  are  will- 
ing to  refer  the  whole  dispute  to  the  arbitration  of  A.  Ahmad,  Esq.,  District 
Magistrate  of  Blrbhum,  and  to  abide  unconditionally  by  his  decision  in  every  respect. 

*  Criminal  Revision  No.  488  of  1908,  against  the  order  passed  by  A.  J.  Laine, 
Sessions  Judge  of  Birbhom,  dated  March  18, 1903. 
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This  eompTomise  nataraUy  does  away  with  the  likelihood  of  an  Imminent   breach  of  1908 

the  peace  which  has  in  the   Court's  opinion  existed  hitherto,  and    consequently  v^v^ 

removes  all  reason  for  further  action.    The  proceedings  will  accordingly  he  stopped,  Majhi 

the  constables  remaining  on  the  spot  only  till  the  arbitrator  has  decided  all    points  «. 

in  dispute.    Such  crops  as  may  have  been  already  cut  by  the  Court's  order  will    be  Bhubob. 
apportioned  to  the  parties  by  the  arbitrator  as  he  thinks  fit" 

In  the  petition  it  was  also  stated  tliat  the  parties  agreed  that 
whatever  boundary  should  be  fixed  by  the  arbitrator,  should  be 
marked  by  definite  boundary  pillars. 

Mr.  Ahmad  made  his  award  and  oaused  certain  boundary 
pillars  to  be  erected  on  the  boundary  line  which  he  had  fixed  in 
his  award.  Shortly  afterwards  two  complaints  were  made  by  the 
Manager  of  the  Benagaria  Mission  stating  that  the  tenants  of 
Mijhanpur  had  been  and  were  breaking  down  these  boundary 
pillars.  Thereupon,  warrants  were  issued,  and  the  petitioner 
was  tried  by  the  Subdivisional  Magistrate  of  Eampur  H^t  and 
was,  on  the  18th  March  1903,  convicted  under  ss.  143  and 
434  of  the  Penal  Code  and  sentenced  to  two  months'  rigorous 
imprisonment.  He  appealed  to  the  Sessions  Judge  of  Birbhum 
who  on  the  5th  May  1903  dietmissed  the  appeal. 

J/r.  Hill  for  the  Crown.  The  Magistrate  trying  the  case  under 
B.  146  of  the  Criminal  Procedure  Code  was  a  Court  of  Justice, 
and  he  referred  the  dispute  for  decision  to  Mr.  Ahmad  as  will 
be  seen  by  perusal  of  the  final  portion  of  his  order,  which  runs 
as  follows :— *'  Such  crops  as  may  have  been  already  out  by  the 
Court's  order  will  be  apportioned  to  the  parties  by  the  arbitrator." 
Mr.  Ahmad  was  appointed  an  arbitrator  for  the  purpose  of 
apportioning  the  crops,  and  would  be  a  public  servant  within 
B.  21,  cL  (6)  of  the  Penal  Code.  He  could  only  apportion  the 
crops  by  ascertaining  what  lands  were  possessed  by  each  side:  in 
order  to  do  that  he  had  to  define  the  boundary,  \ihich  he  did  by 
erecting  certain  pillars..  These  pillars  the  accused  has  des- 
troyed, and  has,  I  submit,  been  rightly  convicted  under  s.  434  of 
the  Penal  Code. 

Mr,  P.  Z.  Roy  (Babu  Joy  Oopal  Ohose  with  him)  for  the 
petitioner.  The  duty  of  putting  up  the  pillars  was  not  enjoined 
upon  the  arbitrator  by  the  Magistrate.  It  does  not  necessarily 
follow,  because  Mr.  Ahmad  was  appointed  to  apportion  the  crops, 

•  76 


Digitized  by 


Google 


1086 


CALCUTTA    SERIES. 


[VOL.  XXX. 


1903 


ScrvDAS 
Majhi 

V. 

Ehpebob. 


that  he  had  to  ereot  boundary  marks.  In  order  to  conyiot  the 
aooused  under  6.  434  of  the  Penal  Code,  Mr.  Ahmad  must  be 
authorized  by  the  Court  to  erect  the  pillars.  The  pillars 
were  erected  at  the  request  of  the  parties.  The  Magistrate  does 
not  mention  anything  about  erecting  pillars  in  his  order.  No 
matter  was  referred  by  any  Court  to  Mr.  Ahmad  for  his  decision. 
He  was  appointed  arbitrator  by  the  parties^  and  the  Court  simply 
agreed  to  it.  The  portion  of  the  order  referred  to  by  Mr.  TTill 
does  not  constitute  Mr.  Ahmad  an  arbitrator  under  s.  21,  cl.  (6)  of 
the  Code.  It  was,  I  submit,  only  a  suggestion  by  the  Court  of  what 
Mr.  Ahmad  might  do  in  disposing  of  the  matter.  The  conviction 
is  illegal  and  should  be  set  aside. 


SfAMPjMi  An  HjjTBXAY  JJ.  TIus  is  a  Hule  calling  upon 
the  Magistrate  of  the  district  of  Birbhum  to  shew  cause  why  the 
conviction  and  sentence  in  the  case  of  the  applicant  Sundar  Majhi 
should  not  be  set  aside  on  the  ground  that  Mr.  Ahmad,  under 
whose  authority  the  boimdary  pillars  had  been  set  up,  was  not  an 
arbitrator  within  the  definition  of  section  21,  clause  (6)  of  the 
Indian  Penal  Code.  The  petitioner  has  been  convicted  and 
sentenced  under  section  434  of  the  Code  for  having  destroyed 
a  landmark  fixed  by  the  authority  of  a  public  servant.  Mr.  Roy, 
who  obtained  this  Bule  on  his  behalf,  contends  that  the  conviction 
is  bad,  because,  although  Mr.  Ahmad  who  put  up  the  boundary 
piUar  was  a  public  servant  and  Collector,  yet  he  did  not  put  up 
the  pillar  as  suqh,  but  in  his  capacity  of  arbitrator,  or  person  to 
whom  a  certain  matter,  namely,  the  dispute  under  section  145 
of  the  Code  of  Criminal  Procedure,  had  been  referred  by  the 
parties  themselves  and  not  by  the  Court. 

Mr.  Hill  on  behalf  of  the  Crown  shews  cause  against  the 
Bule ;  but  after  looking  into  the  orders  passed  in  the  case,  we 
think  that  the  ground  upon  which  the  Rule  was  obtained  was  a 
good  ground  and  that  the  Rule  must  be  made  absolute.  We 
gee  from  the  order  of  the  Subdivisional  Magistrate  of  Rampur 
Hki  on  whose  file  the  section  145  case  was  pending,  that 
Mr.  Ahmad  was  not  appointed  by  him  to  be  arbitrator,  nor  was 
any  matter  referred  to  him  for  decision.  There  was  an  applica- 
tion before  the  Subdivisional  Magistrate  to  the  effect  that  tie 
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parties  were  willing  to  refer  the  question  of  the  lands  in  dispute  1903 
to  Mr.  Ahnrift/i ;  and  that  being  so,  and  as  there  was  no  further 
likelihood  of  breaoh  of  the  peace,  the  proceedings  under  section 
145,  Criminal  Procedure  Code,  were  stayed.  In  these  circum-  Empebob. 
stances  it  appears  to  us  that  Mr.  Ahmad  was  not  a  public  officer 
authorized  to  fix  the  boundary  pillars,  but  was  a  private  person 
to  whom  the  parties  chose  to  refer  the  dispute  between  them  for 
decision. 

Mr.  Hill  relies  on  the  last  sentence  in  the  order  of  the  Sub- 
divisional  Magistrate,  which  is  as  follows : — "  Such  crops  as  may 
have  been  already  cut  by  the  Court's  order,  will  be  apportioned  to 
the  parties  by  the  arbitrator. "  We  do  not  think,  however,  that 
the  Subdivisional  Officer  meant  by  this  to  appoint  Mr.  Ahmad 
to  apportion  the  crops.  It  was  in  our  opinion  a  mere  declaration 
of  what  he  thought  Mr.  Ahmad  should  do  in  disposing  of  the 
case. 

Furthermore,  we  do  not  think  that  Mr.  Ahmad  was  autho- 
rized to  put  up  the  boundary  pillars.  If  he  did  put  them  up, 
he  did  not  do  so  ,in  his  capacity  of  public  servant  within  the 
meaning  of  section  434,  Indian  Penal  Code. 

The  Rule  is  therefore  made  absolute  and  the  conviction  and 
sentence  in  the  case  of  the  applicant  set  aside.  The  fine  if  paid 
must  be  refunded. 


Rule  absolute. 


D.  8. 
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Abetment.    See  Sahotioh  to  pbosb- 
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Acknowledgrment  of  debt,  un- 
stamped.   See  Limitation       •••  687 

Aoknowledfirment  of  liability— 
See  Plaint,  Ambndmbnt  of       ...  699 
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Act. 

1882— VI. 

PANiBs  Act. 

1882— XIV. 

DUBR  Code. 

1882— XV.    See         Pbbsidbnct 

Small  Cause  Codbts  Act. 

— 1885— Vm.     See  Bengal  Tenan- 
CT  Act. 

1885— XVin.    See  Land  Acqui- 
sition Act. 

See  CnriE  Coubts  Act. 

See  Succession  Cbb- 


See  GuABDiANS  and 
See  Indian  Railways 
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Wabds  Act. 

1890-IX. 

Act. 

1894—1.    See  Land  Acquisition 

Act. 

1898— V.    See  C&iminal  Pboce- 

DUBE  Code. 

1899—11.    See  Stamp  Act. 

1889— VI.    See  Intebbst. 

Administrator-General  of  Bengral 
— Sanction  to  proBeeute'-^Adminit* 
trator  to  estate  of  deceased 
perton  '^Public  servant,  offence  hy 
— Criminal  Procedure  Code  (Act 
r  0/1898),  e.  197,  Calcutta  Muni- 
cipal Act  (Bengal  III  of  1899),  m. 
3'^0,  574. 

The  Adminisirator-Gencral  of 
Bengal,  who  was  appointed  by 
the  High  Court  Adjninistrator 
to  the  estate  of  a  deceased 
person,  was  seryed  with  a  notice 
by  the  Calcutta  Municipal 
Corporation  under  s.  820  (t),  cl.  (6) 
of  bengal  Act  III  of  1899,  requir* 
ing  him  to    remodel  a  priry    on 
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Administrator-General 

concluded. 


of  Bengal-^ 


certain  premises  belonging  to  that 
estate.  In  conseqaence  of  his  not 
complying  with  the  requisition,  he 
was  prosecuted  under  s.  674  of  the 
Act.  At  the  trial  it  was  contended 
that  as  the  Administrator- General 
of  fienj^ol  was  a  public  serrant  not 
removeable  from  bis  office  with.mt 
the  sanction  of  the  Goyemmeit  of 
India,  he  could  not,  tinder  the 
terms  of  8.  197  of  the  Criminal 
Proceduie  Code,  be  prosecuted 
without  the  sanction  of  such 
Goremraent : — Held,  that  the 
sanction  of  Government  was  not 
necessary  for  the  institution  of  the 

Prosecution,  s.  197  of  the  Criminid 
Procedure  Code  not  being  appli- 
cable to  a  case  like  the  presen'; ; 
that  the  Administrator-General  of 
Bengal  w^s  in  cbarffe  of  the 
premises,  in  respect  of  which  the 
ofEenco  charged  was  said  to  hare 
been  committed,  not  by  rirtue  of 
hi«»  office,  but  by  virtue  of  his 
appointment  by  the  Court  as 
administrator  to  the  estate  of  the 
deoesFed  ;  and  that  he  was  charged 
with  haying  committed  the  offence 
in  the  latter  capacity.  Nando  Lai 
BasakY.  N,N,  Mitter,  I  L.  R. 
26  Calc.  852,  followed.  Corpora. 
TioN  of  Calcutti.  V,  Aduinistra* 
tob-Gbn£ral  or  Bbnqal,  I.  L. 
U.  80  Caic.  ...  ...  927 

Admissibility  of  evidence.  See 
Etidencb  ...  .   788 

Adoption.    See  Hindu  Law  ...  965 

'—  of  son  of  a  Brahmo.   See 
HiNEU  Law  •••  ...  999 

,  suit  to  set  aside.-   See 

COMPBOMISE  ...  ...    618 

validity  of.    See    Hindu 

Law  ...  ...  ...  999 

Adulteration.  MuHard  oil  (as  com- 
mernalfy  known)^- Sale  **  to  the 
prejudice  of  purchaser  ''-^Manu* 
facture  for  eale — Calcutta  Muni* 
cipal  Act  (Bengal  Aet  III  of  1899), 
e,  495. 

Where  a  Food  Inspector  pur- 
chased samples  of  mustard  oil 
from  (he  manufactory  of  the  ac- 
cused,   which,  on    analysis,    were 


Paob 

Adulteration^  concluded. 

found  to  be  adulterated  witli  til  oil, 
and  the  accused  were  convicted 
under  s.  495  of  Bengal  Act  III  of 
1899  :  Held,  that  such  adulteruted 
oil*  not  being  what  is  oommerciallj 
known  as  mustuxl  oil,  and  the 
adulteration  being  to  the  prejudice 
of  the  j)ar chaser,  the  accused  had 
been  rightly  oonvicted.  Baishtah 
Charan  Dae  t.  Upendra  Ifath 
Mitra,  8  C.  W.  N.  66,  distinguish- 
ed. MoTi  Lal  Pal  v.  The  Cor- 
poration OF  Calcutta,  I.  L.  K* 
SOCalo.     •«.  ...  ...  <U8 

Advance   on  invalid  Mortgaffe, 
repayment  of.    See  Mi«oe    ^  689 

Age,  false  representation  as  to. 

SeeMivoR  ..•  •••  639 


Agent.    See  Be  fahdab 


266 


* ,  Liability  of,  to  aooonnt 

for  sums  not  legally  recover- 
able by  Principal.    See  Peiitoi. 

PAL  AKD  AOBKT  ...  ...1011 

Agreement  not  In  .  writing.  See 
Civil  Procbdurb  Code  (Act  XI? 
OF  1882)  ss.  876,  606.  628  ...  218 


Interest 


-to  pay   Interest.    See 


446 

to  pay  salary  of  Re- 
ceiver.   See  Kbceiybe  ...  696 


-to  refer  to  arbitrator. 


See  Civil  Procedure  Codb  (Act 
XIY  OF  1882)  as.  876,  636,  628    ...  218 

tore-unite.   SmHihdu 

Law  ...  ...  .„  725 

— ,     unregistered.      See 

Evidence  ...  ...  788 

Alleged  adulteress,  application 
by.    6^0DivoBCE      ...  ...439 

Alternative  relief     See  Notice    ...1068 

Amendment.    /S!^^  Reffrbnce       ...  468 

of  decree,  Applica* 

tionfor.    See  Leatb  to  appeal 
to  Frivy  Council...  ...  679 

Analogous  Appeal.  See  Privt 
Council,  Practice  of  ...  809 

Appeal.  See  CnAROfs,  Misjoindei 
OF  ...  ...  ...  ^22 
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Appeal.  Civil  Procedure  Cade  {Act 
ZlFoflS82>  8S.,S44,el.  (c),  278, 
280,  283— Execution  of  decree-^ 
parties  to  the  euit — Defendants 
exempted  from  decrees^  Quest^s 
relating  to  execution,  dischargWor 
satisfaction  qf  decree- Claim  or 
objection  to  attached  property. 

Defendants,  who  nre  exempted 
from  the  operation  of  a  decree,  are 
not  parties  to  the  suit  within  the 
meaning  of  s.  24*,  cl.  {o\,  of  this 
Civil  Procedure  Code,  and  there  is 
therefore  no  appeal  from  an  order 
disallowing  a  claim  preferred  by 
them  to  properties  attached  iu 
execution    of    the    decree.      Bah 

PeRSHAD  9   JAOANNi.TH  ElK^  I.  L. 

E.  30  Calo.  ...  -.  134 


Civil  Procedure  Code  (Act 


XIV  of  1882  s.  544— Appeal  on 
grounds  common  to  all  the  defend- 
ants, 

A  brought  a  suit  against  B,  C, 
D  and  others  for  recovery  of 
possession  of  certain  immoveable 
property  on  declaration  of  title 
thereto,  alleging  that  he  was  dis- 
possessed by  all  the  defendants  to- 
gether. B,  C,  and  D  appeared 
and  contested  the  suit  mainly  on 
the  grounds  that  it  was  bad  for 
misjoinder  of  par  ies,  and  that  the 
plain  tifE  had  no  title  to  the  land 
in  dispute.  The  Court  of  First 
Instance  decreed  the  plaintiff's  suit, 
B  aud  Calone  preferred  an  appeal, 
and  the  lower  Appellate  Court 
allowed  it,  finding  that  the  plaintiff 
hid  not  proved  the  title  set  op  by 
him.  On  an  objection  laken  by 
the  plaintiff  that  inasmuch  as  D 
did  not  appeal,  he  could  have  the 
benefit  of  it :  Held,  that  as  the 
decree  appealed  against  proceeded  on 
(grounds  common  to  all  the  defend- 
ants, and  regard  being  had  to  the 
t«rms  of  the  provisions  of  s.  644  of 
the  Civil  Procedure  Code,  the  Court 
below  was  right  in  allowing  the 
appeal  in  favour  of  D  also.  S^ed 
Sussain  v.  Madan  Shan,  I.L.  K.  17 
Mad.  266,  dissented  from.  Sreeram 
Ohuttuck  V.  Brojo  Mohun  Ohossal, 
11  W.  E.  449,  and  Boydo  Nath 
Surma  T.  Ojan  Bihee,  11  W.  E.  238, 
distinguished.  Eau  Eahal  8b aha 
V.  Ahmad  Ati,  I.  L.  B.  SO  Calc.  429 


Appeal.    See  Cohpbohibi 
■     "■    '.    See  Limitation 


I'AGB 

••.  613 
...  790 


on  grounds  common  to 

all  defendants.  See  Appbal    .••  429 


Order — Civil      Procedure 


Code  {Act  XIV  qf  1882),  w.  244, 
287  {e]'^Value  specified  in  sale 
proclamation. 

An  order  passed  by  a  Court 
disallo^iing  the  objection  of  a 
judgment-debtor,  that  the  value 
of  the  property  specified  in 
the  sale  proclamation  under  s. 
287,  cl.  («),  of  the  Code  of  Civil 
Procedure  was  grossly  inadequate, 
comes  under  s.  244  of  the  Code^ 
and  is  therefore  appealable. 
Gadqa  FfiosAD  V.  Raj  Cuomab 
SiNOH,  I.  L.  E.  80  Cdlc.  ...  617 


— — -»    See  Obdbb    fob  Sbousitt 

FOB  EBBPINd  THB    PSACB   OK     005- 
VICTION  ...  ...   101 


Appeal 


-  out  of  time.    See  Notice  of 


768 


.  See  Pbivy  Council,  Pbac- 
tiobof      ...  ...  -*  309 

— — .  Bestoraiion  of  property, 
order  for'^Criminal  Procedure 
Code  {Act  V  (f  1898),  ss.  617,  620. 
An  order  by  a  Magislarate  direct- 
ing the  restoration  of  property,  in 
respect  of  which  no  oflEence^  has 
been  found  to  have  been  commitiedi 
to  the  person  in  whose  possession 
that  property  was  found,  is  not  an 
order  under  s.  617  of  the  Code  of 
Criminal  Procedure,  and  is  there- 
fore  not  open  to  appeal.  BasU' 
deb  Surma  Oossain  v.  Naziruddin, 
I.  L.  E.  14  Calc.  834,  Inre  Anna- 
purnahai,  L  L.  E.  1  Bom.  630, 
and  irt  re  Devidin  Durgaprasad, 
I.  L.  R.  22  Bom.  844,  referred  to. 
SuBBNDBA  Nath  Sabma  v.  Bai 
MoHAK  Das.  I.  L.  E  30  Calo.      ...  690 

..    See  EioTiNO,  Chabob  of     288 


See    Salb    iw.  bxboutio!I 

OF  Cbbtificatb  ...  •••  ^1^ 

See  Sanctiohto  pbosbootb  394 


Appointment  of  jfuardian,  sanc- 
tion for.    See  GaiBDi  AN  ...  1021 

Apportionment  of  compensation 
money.    /See  Compbhsatton      ...  801 
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Apportionment      of     Mortgage 
Debt.    SeeMoBTOJiQ^  ...  765 


Arbitration.    See  Lbibe 


831 


Arbitrator.  Award — Misconduct^ 
Application  to  the  Presidenei^ 
Small  Cause  Court  to  set  aside 
an  award — SmaU  Cause  Courts 
jurisdiction  of^Civil  Procedure 
Code  Act  {XIV  of  1882)  ss.  521 
and  622. 

The  Presidency  Small  Cause 
Court  has  jurisdiction  to  entertain 
an  application  under  8.  621  of 
the  Civil  Procedure  Code,  and 
the  High  Court  cannot  interfere 
(under  s.  622  of  the  Code),  merely 
because  such  Court  has  taken,  in 
the  exercise  of  ita  jurisdiction,  a 
mistaken  view  as  to  what  does  or 
does  not  constitute  misconduct. 
Misconduct  in  s.  621  of  the  Code 
does  not  of  necessity  imply  cor- 
ruption. The  High  Court  cannot 
interfere  under  s.  622  of  the  Code, 
unless  it  is  satisfied  that  the  lower 
Court  has  acted  in  the  exercise  of 
its  jurisdiction  illegally.  Amir 
Hassan  Xh an  y.  SheoBaksh  Singh, 
I.  L.  K.  11  Calo.  6,  referred  to. 
.  Eali  Chabak  Hibpab  v  Sabat 
Chundeb  Chowdhbt,  I.  L.  B.  30 
Calo.         ...  ...  ...    397 


See  Civil  Pbocbdubb 


Code  (Act  XIV  of  1882)  ss.  376, 
606, 623     ...  ...  ...  218 

.  Public  servant'^  Mis' 
chiefs  Land 'fnark^  Pen  a  I  Code 
(Act  2Xr  of  1860),  ss.  21,434, 

The  parties  to  a  proceeding  under 
s.  145  of  the  Ci-iminal  Procedure 
Codehy  mutual  consent  referred 
the  dispute  as  to  the  possession  to 
tho  arbitration  of  A,  and  the 
Magistrate  thereupon  cancelled  the 
proceedings  under  s.  145.  The 
arbitrator  in  order  to  define  the 
boundary  erected  certain  pillars^ 
which  were  destroyed  bjr  tne  ac- 
cused, and  they  were  la  conse- 
quence convicted  under  s.  4.S4  of 
the  Penal  Code  :— 5eW  that  the 
conviction  was  illegal,  as  A  was 
not  an  arbitrator  within  the  defi- 
nition of  8. 21,  cl.  (6)  of  the  Penal 
Code,  nor  was  he  a  public  servant 
authorized  to  fix  the  pillars  within 
the  meaning  of  s.  484  of  that  Code> 


PAoa 

Arbitrator— conc^iuM. 

SnvDAB  Majhi  «.  Ehfbbob,  I.  L. 
B.  30  Calo.  ..  ...1084 

Arrears  of  Gess.  Cess  Ad  {B&ngal 
IX  of  1860)  s.  99^Cess  whether  a 
charge  on  an  estate 

The  amount  of  cesses  payable  to 
a  Collector  under  the  Cess  Act  (IX, 
B.C.,  of  1880}  is  not  a  charge  on 
the  estate  in  respect  of  which  they 
are  due.  Shehaat  Hosain  v.  Sasi 
Xar,  I.  L.  B.  19  Calc  788,  referred 
to  ;  Chatraput  Singh  v.  Grindra 
Chandra  Boy,  I.  L.  fi  6  Calc. 
889,  discussed.  Ahsavulla  v. 
Maj7Juba  Banoo,  L  L.  £.  so 
Calc.  ...  ...  ...  778 

• of  rent,  suit  for.    Inter eH, 

rate  of,  specified  in  darpatni 
lease  —  Sal  e'^Purehaser — DoT' 
patni  lease. 

An  auction -purchaser  of  a  dar^ 
patni  lease  tenure  is  bound  by 
the  stipulation  contained  in  the 
darpatni  lease  as  to  the  payment  of 
interest  on  arrears  of  rent,  such 
a  stipulation,  where  there  is 
nothing  unusual  in  it,  being  part  of 
the  ordinary  incidents  of  a  tenurow 
Ahm  V.  Sc^is  Chandra  Chatur^ 
dhurin,  I.  L.  B.  24  Calc.  87  and 
Xali  Nath  Sen  v.  Trailokhya  Natk 
Roy,  I.  L.  B.  26  Calo.  81 6,  dis. 
tinguished.  The  landlord,  deoree- 
holder,  is  debarred  from  claiming 
an  amount  not  mentioned  in  the 
sale  proclamation.  Semble — 
Whether  a  stipulation  in  the  lease 
to  pay  a  certain  sum  of  money  in 
default  of  the  lessee's  supplying  the 
landlord  with  certain  articles  is  an 
ordinary  incident  of  a  darpatni 
tenure.  Baj  Naaaik  Mitteb  o. 
Pavka  Chakp  SiRGH,!.  L.  B.  30 
Calc*  ...  ...  ...  213 

Assault  to  deter  pubUo  servant 
from  discharge  of  his  duty. 
Bight  of  private  defence^  Rule  in 
Police  Code,  ^ect  of -Penal  Code 
(Act  XZr of  1860),  ss.  99,361  and 
353. 

A  rule  in  the  Police  Coda  to  the 
effect  that,  when  any  surveille  is  at 
home,  proof  of  his  presence  can  be 
secured  by  a  taking  a  thumb-im- 
pression on  the  report,  does  not 
impose  any  obligation  on  the  #tir* 
veilli  to  give  the  thumb-impression^ 
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Assault  to  deter  public  servant 
fhDm  discharge  of  his  duty. 
^•concluded, 

and  he    cannot    be  forced  to    do 
80.      Before    an   act  can  amount 
to  an  assault  under  8.  S61  of  the 
Penal  Code  it  is  necessary  that  a 
gesture  or  preparation  should  be 
made  by   a  person    which    would 
cause  another   to   apprehend  that 
tho    person     was     about    to    use 
criminal  force    to  him   then    and 
there.    A  preparation  taken  with 
words  whidi  would  cause  him  to 
apprehend    that     criminal     force 
would  be  used  to  him,  if  he  persist- 
ed io  a  particular  course  of  conduct, 
does    not    amount    to    an  assault. 
Where  a  surveilU  on  a  domiciliary 
Tisit  being  paid  to  him  by  a  police 
officer  refused  to  allow  ms   thumb- 
impression  to  be  taken,  and  on  the 
officer  attempting  to   take  it,  pro- 
duced a  lath%  saying  he  would  not 
allow  the  impression  to  be  taken, 
and,  if  any  one  asked    for  it.  he 
would  break  his    head  :  Held,  that 
the  act  of   the  surveilU    did    not 
amount  to  an  assault,  and  that  his 
conviction  under  s.  863  of  the  Penal 
Code  should  be  set  aside.    Held, 
further,  that,  if  his  act  had  in  itself 
amounted  to  an  offence,  s.  99  of  the 
Penal  Code  would  apply.    Bibbal 
Khalifa  o.  Eufebob,  I    L.  E.  80 
Calc.  ...  •••  ...    97 

Assessment  with  separate  rent 
after  resumption.  See  Besump- 
TION  ...  ...  ...  fell 

Attachment  of  ''crops"  cut  and 
stored.    /S^e  Jurisdictiov         ...  110 

of  Schlary.    See  Exb- 

CUTION  OF  DXCBBB  ...    713 

Audience  on  the  Original  Side, 
Vakil's  right  to.    See 'Practice.,.  986 

Award.    iSf^e  Abbitbatob  ...  3^7 

.    SeeLEASE  ...  ...  831 

BaH'hond^  Guarantee  hy  turety  for 
appearance  of  aeoueed  before  a  cer- 
tain Magiitraie — Non*  appearance 
of  accused  before  different  Mapis- 
trate-^Bon d,  forfeiture  of^  Crimi- 
noX  Procedure  Code  {Act  F  of 
1898)  s.  514. 


Paob 
BeAhhond-'Concluded. 

Where  a  surety  executed  a  bail- 
bond  guaranteeing  that  the  person 
for  whom  he  stoSi  surety  would 
appiar  at  the  Court  of  a  Deputy 
Magistrate  before  whom  the  case 
was  pending,  and  the  accused  &iled 
to  appear  before  the  District 
Magistrate,  to  whose  file  the  case 
had  been  transferred:  Held,  that 
there  had  been  no  breach  of  the 
conditions  of  the  bail-bond,  and 
that  the  order  forfeiting  it  nnder 
8.  614  of  the  Code  of  Criminal 
Procedure  should  be  set  aside. 

Shamsuddin  Sibcab  9.  Empbbob, 
1.  L.  B.  80  Calc.  ...  ...  107 

Bailee.  See  Indian  Bailwats  Act 
(IX  OF  1890)  s.  72      ...  ...  267 

Banian,  lien  of.  See  Cbeditob, 
Bight  OF  surr  BT        ...  ...937 

Benamdar— 5tet* — Revocation — Regie- 
tration — Agent-^Document^"  Leate 
^Contract  Act  (IX  of  1S72)  s. 
208-^pecific  Relief  Act  (I  of  1877) 
e.  23,  cl.  (6) — Specific  performance 
of  contract. 

A  benamdar  as  such  is  not  en« 
titled  to  maiutain  a  suit  for  re« 
covery  of  possession  of  immoveable 
property,  of  which  he  is  a  more 
benamdar.  Eari  Gohind  Adkikari 
V.  Akhoy  Kumar  Afazumdar,  I.  L. 
B.  16  Calc  364,  affirmed.  Bhola 
Perthad  r.  Ram  Led,  I.  L.  B.  24 
Calc.  3 1  and  Ravji  Appaji  Kulkami 
T.  Mohadev  Bapuji  Kulkami,  I. 
L.  B.  22  Bom.  672,  distinguished. 
Nand  Exehore  Lai  t.  Ahmad  Ata, 
I.  L.  B.  18  All.  69  and  Yad  Ram 
V.  Umrao  Singh,  I.  L.  K.  21  AIL 
380,  dissented  from.  If  the  author- 
ity of  the  agent  to  admit  execution 
of  a  document  is  revoked  before 
registration,  but  such  revocation  is 
not  known  either  to  the  grantee  of 
the  document  or  the  registering 
officer,  the  document  is  not  invali- 
dated,  although  it  is  registered  by 
the  agent  after  the  revocation  of  his 
authiority.  Mujibunnisea  v.  Abdur 
Bahim,  I.  L.  B.,  23  All.  233,  distin- 
guished.  G  executed  a  maurasi 
lease  in  favour  of  J  and  stipulated 
that  J  was  to  defray  costs  of 
litigation  for  redeeming  the  pro- 
perty under  lease,  and  that,  if  bo 


Digitized  by 


Google 


QENEBAL  INDSX. 


Pags 
Benaindftr'—goficltHM, 

ivoeeeded  in  rede^ning  i^,  he  ^i 
to  obtain  possession  of  it  apd  was 
to  pay  rent  to  G  from  the  date 
of  such  possession  *.  Seldt  that  snch 
a  dccnment  oonld  not  transfer  the 
proper^  leased,  bnt  was  only  a  con- 
traot  to  be  perfonigied  in  fatore  and 
npon  the  happeninjJ:  of  a  coDtingen- 
cj.  Bajah  Sahib  Perhta^  8ein  r, 
jboorga  Fersaud  Tewarree,  12  Moo, 
I.  A.  286  and  Sanee  B^o  Soon" 
.  dree  Daaeah  v.  Fftur  Ohunder 
Dutt,  11  B.  L.  B.  36,  referred  to. 
Where  the  personal  quality  of  the 
party,  with  whom  a  contract  is 
made,  is  a  material  ingredient  in 
the  contract,  the  right  to  enforce 
specific  performance  eaases  upon  tbe 
death  of  the  person,  with  whom  the 
contract  is  made,  and  cannot  be 
claimed  bj  his  legal  representatiye. 
If,  from  the  nature  of  the  contract, 
it  is  not  intended  that  A,  the  con- 
tracting party,  should  farther  call 
npon  B,  with  whom  the  contract  is 
made,  to  perform  his  part  of  the 
contract,  the  right  to  enforce  the 
speciflc  i>erformance  of  the  contract 
is  lost  by  B  by  reason  of  delay  «nd 
laches  in  perftrming  his  part  of  the 
contract,  although  time  is  not  men- 
tioned in  the  contract  as  the  essence 

of  it  MOHBHDSA  NaTH  MOOKBBJBB 

9.  EiLi  Pboshad  Johubi,  I.  L.  K. 

80  dale.      ...  ...  ,.    265 

Beneficial  enjoyment  of  domi- 
nant owner.  See  Pbbsobip- 
Tiow  ...  ...  „.  603 

Bengal  Act,  1868^Vn,  s.  8.  See 
fcJALB  ...  .^  ...      1 


1889-Vni.    Sfe  BBS 

JUDIOATA    ...  ...  ,..   889 

— Vm,  88.  69,  60, 

o4.    See  Exbcutiok  of  dbobbb  ...  660 


-1876— V.      See     Bis 
JuniOATA  ...  ...  ...  839 

— ^ i87e-vn,  88, 42, 7a 

See  Lakd  Bboistbatiok        ...  773,  $80 

-r 1879-VIII,s.lO.   See 

Besumftioit  ...  811 

— — 1880-lX,  8.  95.    Sie 

Eyidbwob  ...  ^  .^  1038 

QQ^      iSs« 

Abbbabs  OF  oBsa        ...         *     „.  778 


Bengal  Act,  1882-11. 
EMBAKSicBirr  Act 

1888-IL 


FaoB 

See  Bbboal 

...  481 

iSiM  Calcutta 


MuviciPAL  CoirsoLinATioH  Act 

-1889— m,  a  496.    See 


317 


AnULTBBATIOir 


643 


1897- V,    8.     12.     See 

LiKD  Beoistbation    ...  ...  773 

— — 1899— nL  5e#  Calcutta 

...  721 


Municipal  Act 

m,  88.  320,  574. 

See  Calcutta  Municipal  Act 

-in,  88  502,  506. 


See  Calcutta  Muhicipal  Act 

OeesAct  (IX  of  1880)  8. 

62.    See  Salb 

--^-Embankment  Act  (Ben- 
firal  Act  U  of  1882)  ss.  76,  ol. 
(a),  79.    See  Embabkmbnt 

►  — Tenswicy  Act  (Vm  of 
1886)  8.  60,  8ub4.  (2).  See 
Compbbsation 


927 


421 


481 


801 


1886)  88.  101  to  108.  117,  118, 
119,  143,  158,  189.  See  Bbs 
Judicata  ...  ...  ...  839 

1886)  88.  106.  107,  109.  See 
Deeds,  Intbbpbbtatiov  of  ...    80 

1886)  88  123.  126.  See  Public 
Sbbtant. 

1886)  8. 144.    See  JuBmacnov     46S 


1886)  8. 150.      See  £bbt,     suit 

FOB 


947 


1885)  8. 165.  See  Notice  ...1063 
Bequeet  to  Idol  not  In  ezistenoe. 

See  HiKDU  Law  ...  .„  621 
aA  heir  without  oon- 

eent  of  other  heira    ^S^Maho- 

MBDAK  Law  ...  _  683 

BUl-of'la61nemrSea~ifieuranee  •  Siamp 
drnty-^Stamp  Act  (II  of  1899)  es. 
9,  7,  and  Seh.  J,  Art.  47 A--'  Con^ 
tract  for  eea-ineuranee'-^^FoUcf 
qf  eea-ineuramre,' 

The  dooQinents  annexed  to  ike  sMe* 
ment  of  the  case  referred  are  bilU- 
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Bm-of.ladlnfir-contf?i#(f«i. 

of-Uding  within  the  meaning  of  the 
Stamp  Act  (II  of  1899),  and  as  inch 
are  liable  to  stamp  duty  under  thak 
Act  Sewell  y.  Burdick  (L.  R.  10  A. 
C.  74)  referred  to.  When  by  such  a 
document  a  Company,  for  an  in- 
crottsed  payment,  takes  upon  itself 
all  risks  attending  goods  while  on 
board  of  a  ship  or  TesseU  the  docu- 
ment is  not  a  *  policy  of  sea-insur- 
ance,* but  only  a  *  contract  for  sea 
insurance,'  and  is  not,  therefore, 
liable  to  be  stamped  as  a  *  policy  of 
sea-insnrance  '  urder  the  Act. 

PeFSSBIVCS  U17DEB    THE    InDIAKT 

Stamp  Act.  Ib99, 1.  L.  R.  30  Calc.  -666 

Bond,  forfeiture  of.    Se§  Bail-bond  107 

Brahmo  Sanu^.    See  Hikdtt  Law  ...  999 

Breach  of  contract.    SeeOovTEkcT  477 

■ ' —  649 

865 
203 
203 


,     Suit     for 

damages  for.    S^e  Contbact 
Broker.    See  Contbact  ... 
Brokerage,    See  Contract 

Building.  Calcutta  Municipel  Con* 
solid ation  Act  {B.C,  II  of  1888) 
e$.  247,  250,  427—Samction^Limu 
tation'^Damagee, 
A  sanction  to  bnild,  given  by  the 
Municipal  Corporation  of  Calcutta 
under  s.  1:47  of  the  Calcutta  Muni- 
cipal Consolidation  Act  (B.C.  II  of 
1888),  is  absolute  ;  and  when  such 
sanction  is  once  given  there  is 
nothing  in  the  Act  which  enables 
the  Corporation  to  revoke  it.  The 
Corporation  having  granted  sanction 
to  the  plaintiff,  atter  the  site  had 
been  dhly  inspected  and  approved 
of  by  its  officer,  to  erect  a  mill  on 
his  giving  an  undertaking,  is  not 
entitled,  m  an  action  for  damages 
caused  by  the  withdravnd  of  the 
sanction,  to  plead  in  defence  that  the 
officer  made  a  mistake,  and  that  the 
sanction  is  not  binding.  The  Cor- 
poration, after  granting  sanotiou 
under  s.  247  of  the  Act,  withdrew 
it  on  the  ground  that  the  plaintiff 
had  not  complied  with  what  it 
believed  to  be  his  undertaking: 
J7«/^,that  the  withdrawal  of  the 
sanction  was  not  done,  nor  did  it 
purport  to  have  been  done  under 


Bmkdine—eoneiuded. 

the  Act;  and  that  the  suit  fo^ 
damages  having  been  basei  upon 
such  withdrawal,  the  special  limit, 
ation  of  throe  months  as  provided 
by  s.  427  of  the  Act  did  not  apply 
-   to  it. 

TULLABAH».    ThB    CoBPOBATIOW 

OP  Calcutta,  I.  L.  E.  30  Calc.    ...  317 

—— Bight  to     removal    of. 

See  Co-Shabebs  ...  ...  901 

Galcntta  Municipal  Act  (Bengal 
III  of  1899),  88.  3,  320,  574.  See 
Kecsivbb  ...  ...  ...  721 


88.320,  674.  See 

Administbatoe-G^bbal  op  Bbk. 
<^^^  ...  ...  ...  927 

• 8.       495.       See 

Adultbbation  .„  ...  613 


88     602,   505— 

Human  food,  destruction  of  articles^ 
for^^Purehate  of  damaged  rice  in* 
tending  to  sell  it  as  food  for  pigt^^ 
Order  for  its  destruction — Circum' 
stances  necessary  to  juitify  such 
order. 
In  order  to  jnstify  an  order  under  s. 
606  of  the  Calcutta  Monicipal  Act 
of  1899,  the  Magistrate  must  bo 
satisfied,  and  there  must  b&  a  find« 
ing  in  his  judgment  that  the  article 
directed  to  oe  destroyed  comes 
within  8  502  of  the  Act,  and  is 
either  exposed  or  hacked  about  for 
sale,  or  dieuosited  in,  or  brought  to, 
any  place  for  the  parpose  of  sale  or 
preparation  for  sale,  and  is  intended 
for  human  food.  Where  certain 
damaged  rice  which  had  been  pur- 
chased by  a  person  who  intended  to 
sell  it  as  food  for  pigs  was  ordered 
to  be  destroyed  by  a  Magistrate 
under  s.  505  of  the  Calcutta  Muni- 
cipal Act,  and  the  judgment  of  the 
Magistrate  contained  no  finding 
that  the  rice  was  bou^'ht  for  the 
purpose  of  sale  or  that  it  was  in- 
tended for  human  food,  but  con- 
tained a  finding  that  there  always 
was  a  risk  that  it  might  be  sold  for 
human  consumption  to  poorer  classes, 
or  might  be  used  in  a  flour  mill 
worked  by  unscrupulous  persons: 
B£ld,  that  the  fact  that  this  danger 
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exiited  did  not  justify  the  order,  and 
that  until  some  attempt  was  made 
to  sell  the  rice  for  consumption  by 
the  poorer  classes,  the  Corp:>ration 
was  not  justified  in  destroying  the 
property  of  a  man  who  was  disposing  . 
of  it  in  a  way  which  was  perfectly 
legitimate. 
Chundbi.  Coomab  BiswjLB  9.  Caloutta 

CoBPOBATioN,  X.  L.  E.  so  Calc.    ...  421' 

Calcutta  Municipal  Consolida- 
tion Act  (B.  C.IIof  1888)08. 
247,  250,  427.    See  Buildino   ...  817 

Cancellation  of  document  not  re* 
quired  to  be  set  aside.     See 

POCUMBST,  EXSOUTION  OF  ...483 

Cause  of  action.    See  Jxtbisdiction  4C8 
Certificate  of  Sale.    ^Salb      ...     1 

Cess,  whether  a  chargre  on  an 
estate.    ^^^Abbbabs  of  cess    ...  778 

Cess  Act  (Bengal  Act  IX  of  1880, 
s.  99*   See  Abbkabs  or  Cess        ...  778 


Cessea    SeeB^^YBisvE  Sale 


..  794 


Chambers— C»W  Procedure  Code  (Act 
XIV  of  lh82)  »e.  295,  310 A-- Sale 
in  €itecution — Judgment-debtor,  de* 
poeit  hff^Baieahle  dietrihulion. 
Section  295  of  the  Ciyil  Procedure 
Code  does  not  apply  to  a  deposit 
made  by  a  jadgment- debtor  nnder 
s.  310A.  of  the  Code.  The  words 
"for  payment  to  the  decree-holder" 
in  8.  810A  mean  that  the  decree- 
holder  is  the  person  solely  entitled 
to  the  money  paid  into  Conrt. 
Sari  Sundari  Vasva  v.  Shaihi 
Bala  Dasya,  1  C.  W.  JS.  196,  and 
Bihari  Lai  Paul  y.  Qopal  Lai  Seal, 
1.  0.  W.  N.  696,  followed. 

SosHuv  Lall  V,  Bam  Lall  Mullioe, 
1  L.  B.  30  Calo.         ...  ...  262 

Charge.    See  Defahatiok  ...  402 

Charges,  miedolnder  ot^Defective 
char ge--- Appeal^  Trial  by  jury — 
Forgery — Using  as  genuine  forged 
document — Cheating — C  r  %  minal 
Procedure  Code  (Act  V  of  2898),  s. 
423— Penal  Code  (Aet  XLV  qf 
I860)  Si.  467,  %,  468,  ^471aud 

g^i,— Indian  Begistration  Aei  (Act 
HI  of  187/)  S.82, 
It   was   alleged   by   the  prowoution 
that  the  acoosed  had   forged   the 


Pa«i 
Charges,  miedolnder  of-'-eoncluded. 
registration  endorsement  and  stamp 
on  the  back  of  a  kabcda  by  whieh  ha 
had  sold  certain  lands  to  D,  and 
that  he  had  produced  before  a  Sub- 
Registrar  a  forged  mortgage -deed, 
whereby  he  purported  to  mort- 
gage to  D  the  identical  lands  sold 
under  the  kabala;  it  wss  also  al- 
leged that  the  accused  had  produced 
the  said  mortage  deed,  before  the 
Secretary  of  a  Loan  Office,  in  order 
to  induce  that  officer  to  grant  him  a 
loan.    The  accused  was  tried  in  one 

4(SY 

(rial  on  charges  under  as.  4ff!t  ^oi 
and  468,  ^  of  the  Penal  Code 
with  regard  to  the  alleged  forgery 
of  the  i:a6a/a;  under  s.  82  of  the 

487 

Begistration  Act,  and  ss.  467,  ^ 
and  s.  471  of  the  Penal  Code  with 
regard  to  the  mortgage  deed,  and 
also  on  charges  under  ss.  471  and 

Al7 

^  of  the  Penal  Code  with  reference 
to  the  attempt  to  cheat  the  Loan 
Office.    The  accused  was  oonyicted 

467    417 

under    tt.  ^j^  g^T  ^^  "•  ^71  of  the 

Penal  Code  : — Reld,  on  appeal, 
(i)  That  as  the  alleged  forgery  of 
the  kabala  and  the  presentation  of 
the  forged  mortgage  deed  to  the 
Seoretai^  of  the  Loan  Office  could 
not  be  said  to  be  parts  of  the  same 
transaction,  there  had  been  a  mis- 
joinder of  charges;  (tt)  that  the 
charge  to  the  jury  was  defectiye, 
inasmuch  as  it  did  not  show  what 
the  facts  of  the  case  were,  what  the 
eyidence  adduced  was,  or  what  was 
the  case  for  the  accused ;  (iij)  that 
inasmuch  aa  the  eyidenoe  on  the 
record  showed  that  there  was  a  case 
which  ought  to  be  inrestigated  by 
a  jnry,  the  accused  should  be  re- 
tried.— BlBENDA    LaL    BkADUBI   V, 

Empebob,  I.  L.  B.  80  Calc.         ...  812 

Charter  Act  (24  and  25*^ot.  C. 
104),  ss  14, 15.  See  JuBiSBicnoir  688 


-s.  15.  See  Jitbisdiotiov   ...  608 


Cheating.  SeeCsjin&EB,   xisjouriuu 

OF  •••  •••  ••• 


Oitation.  S«*  Psicnca 


..  63S 
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Civil  Courts  Act  (XII  of  1887)  8. 19. 
See  JuBiSDiCTiON        •••  ...  453 

Procedure  Code  (Act  XIV  of 

1882),  88.  2,  211.  See  *'  Dbcbbb" 

MBANING  OF  ...  ••«    660 

■  ■■  ^  ■  ■ 

88. 11,  17.  See  Obioinal 

J UBI8 DICTION  ...  ...    369 


-8. 13.  See  Rbs  Judicata    339 


88. 15, 17.  See  Jubisdic- 

TioH  ...  •••  ...  468 


-8.  32.   See  Diyobob 


489 


-88.  53, 582.  See  Coubt  fbb  516 


8.  Ill,  HL  (i).  See  Sbt-off  1066 

88.     206,     595.      596. 

See  Leavb  to  apfbal   to    Pbitt 
GofJNCiL     ...  ...  ...  679 


-8.  211.  /SImIktebbst 


506 


-88.  232, 24a  See  Ebyiyob  979 


8.  234.    See  Bepbbsbbta- 

TIYB   OF  DECEASED  PBBSOK  ...1044 

88.  234,  372.  See  Execu- 
tion OF  Decbbb         ...  ...  961 


Mobtoaob  ... 


8.  295,  Prov.  (C).    See 


88.     244,     287(c).      See 

Appeal      ...  ...  ...  617 

88.  244  and  Sll-^Sale^I'raud^ 
Execution  proceedings — Partition — 
Mortgage, 
After  a  nle  has  been  oonfinned,  an 
application  to  set  it  aside  for  fraud 
is  maintainable  nnder  s.  244  of  the 
Ciyil  Procedure  Code.  Mdlkarjun 
T.  Narhari,  I.  L.  E.  25  Bom.  337, 
explained.  A  oo- sharer,  who  has 
obtained  a  portion  of  the  mortgaged 
properties  on  a  partition  after  the 


Page 

Civil  Procedure  Code  (Act  XIV 
of  ieQ2)-^ontinued, 
execution  of  a  mortgage  bond  by  the 
other  co-sharers  hypothecating  their 
undivided  shares  in  the  said  pro* 
perties,  and  who  has  been  made  a 
party  to  the  mortgage  suit,  is  a 
necessary  party  to  the  execution 
proceedings.  The  sale  of  his  share 
of  the  property,  held  in  execution  of 
a  decree  obtained  in  his  presence 
upon  the  mortgage  bond,  is  not  a 
nullity,  although  he  was  not  made  a 
party  to  the  execution  proceedings ; 
but  can  be  set  aside  in  a  proceeding 

Sroperly  set  on  foot  for  that  purpose. 
lam  Chandra  Mukerjee  v.  Eanjit 
Singh,  I.  L.  B.  27  Calo.  242,  refer- 
red  to.    GoLAH  Ahab  Chowdhbt 

V,  JUDHISTBB   ChuKDBA    ShAHA,  I. 

L.B.  SOOalc.  ...  ...  143 

88.  244.  cl  (C),  278, 5o] 
283.  See  Appeal        ...  ...  134 

88.  268,  617.  See  Execu- 
tion OF  Decbbb         ...  ...  718 

— 8.  287.  See  Mobtoaob  .••  699 

8>    295.     See    Bateable 

DISTBIBUTION  ...  ...   683 


Chambbbs  ... 


»88.      205,      310. 


See 
...  263 


8.    310 A.    See   Deposit 

IN  Coubt  ...  ...  ...  426 

88.  318,  335.  See  Dispos- 

SESSION       ...  ...  ...  710 


-8.  857.  See  Insolyekct...  407 


-88.868,372. /SfeePBACTiOE  609 


8.  375.  See  Deeds,  Inteb- 

PBETATION  of  •••  •..      20 


; 88.375,  506  and  523— 

Arbitrator^- Agreement  to  rrfer  to 
arbitrator'^  Suit — Adjustment  qf 
suit  teithin  the  meaning  ofs.  875^ 
Agreement  not  in  writing. 

Where  a  party  to  an  agreement 
has  petitioned  to  refer  matters  in 
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Olvll  Prcoedure  Code  (Act  XIV 
of  lb82y^onelu€lecl. 

dispute  to  arbitration :  Seld^  that 
the  Ooart  has  no  power  to  make  a 
(leoree  under  s.  d75  **  that  the  agree- 
ment to  refer  to  arbitration  be  re- 
corded, and  that  in  terms  of  the 
laid  agreement  the  suit  be  referred 
to  an  arbitrator  with  all  snch 
powers  and  authorities  as  are  vested 
in  arbitrators  under  the  provisions 
of  the  Civil  Procedure  Code,  and 
that  the  arbitration  be  finished 
within  six  months  from  the  date 
on  which  the  decree  shall  be  com- 
pleted and  filed,  and  that  the  re- 
cords of  the  suit  be  delivered  over 
to  the  arbitrator/'  Such  a  decree 
is  in  the  nature  of  an  order  under 
Chapter  XXXYII  of  the  Code. 
Where  an  agreement  to  refer  to 
arbitration  is  not  in  writing,  a.  523 
does  not  apply,  neither  does  this 
section  apply  to  an  agreement  to 
refer  to  arbitration  in  a  pending 
suit.  Gkulam  Khan  v.  MuhammM 
Bassan,  I.  L.  ii,  29  Calo.  167.  re- 
ferred to.  HarivalahdoM  Kal\an» 
dot  V.  Utamehand  Manehekemd, 
1.  L.  E.  4  Bom,  I,  doubted.  Per 
Maclban  0.  J.  A  mere  agree- 
ment to  refer  to  arbitration  is  not 
an  adjustment  of  the  suit  within 
the  meaning  of  s.  876  :  under  such 
section  the  subject-matter  of-  the 
suit  must  be  adjusted  by  the  agree* 
ment.  Progda»  Sapurmall  ▼• 
Girdhardai  Mathuradas,  I.  L.  E. 
26  Bom.  76p  distingtiL«hed,  Per 
Hill  akd  Stbvbns  J  J.  Qumre: 
"Whether  an  agnreement  to  refer  to 
arbitration  could  under  no  oircum- 
atanoes  be  treated  as  an  adjustment 
of  the  suit,  ss  contempla&d  by  a.  875. 
TiNCOWBT  Dbt  •.  Fakib  Chakd 
Dbt,  I.  L«  E.  SO  Calo....  ...  218 

88. 887,  899.    8$e  Pbac 

TIOB  •••  ...  •••  93i 
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Civil  Prooedure  Code  (Act  XIV 
of  1882),  88.  448,  578.  3f# 
GuABDiJur ...  ...  ^.1021 

88.  448,  622.    Soe   Com- 
PB0UI6B     ...  •••  ...  613 


-8.  503.     See  Ebcbitbb  ...  696 


-88.  521,  622. 


TBATOB 


See  Abbi- 

...  397 


-a.  523.    See  Leasb 


831 


Chap  XXXIX,  8.  532. 

SeelmzREST  ...  ...448 


-8.544.     iS96  Appeal      ...  429 


— 8.  545.      See  Executiojt 

OF  DECBBB  ...  ...  ...1060 

8.  561.    See  Ceoss-objsc- 
TioN  .«,  ...  ...665 

8    578.      See    Eeybnub 

Sale  ...  ...  _  794 

88.     617,       621.      See 

Eefbbbiqcb  ...  ...  458 


— 8.    622.     See  Jurisdic- 


tion 


588 


8.  424.    See  Lahd    Ac- 


Qinsmov  Act  (£  of  1894),  as.  6,  7, 
$,  9,  11,  89,  40,  41,  48,  60  ...    86 


480,      485.        See 

FoBliaV  COBFOBATIOV,  SUIT  BT    •••    103 


8.622.     /SwPbacticb   ...  986 

Olalm  or  olDJeotion  to  attached 
property.    See  Appeal  ^    184 

CjorxijpenBaXiaxi'^Apportiimmemt  ef 
compeMoHon  money -^Landlord 
ana  Tenant^ Land  Acguieiiion 
Acts  {I  of  1894  and  XVUI  <f 
1886) — Sent  fixed  in  perpetuity-^ 
Bengal  Tenancy  Act  (VlU of  1885) 
e.50,  iube  (2). 

In  apportioning  compensation 
money,  awarded  under  the  Land 
Acqmsition  Act,  between  the  land- 
lord and  the  tenare>holder,  the  Court 
ought  to  proceed  on  the  principle  o£ 
ascertain^  what  the  Talue  of  the 
interest  of  the  landlord  is  on  the 
one  handt  and  that  of  the  tenant  on 
the  other,  and  to  divide  the  sum 
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Compensation— co»c/ttitfi. 

awarded  between  them  in  aocor<1- 
ance  with  these  values.  Where 
the  rent  is  fixed  in  perpetnity  the 
landlord  is  not  entitled  to  more 
than  the  capitalized  value  of  his 
rent.  Gordon  Stuart  ^  Co,  v. 
Maharaja  Mdkatah  Chunder  Baha* 
door,  1  Marsh.  490 ;  Baj/e  Kixsory 
J)(u»ee  y.  micant  Day,  20  W.  E. 
870;  Godadhar  Dan  t.  Dhunpui 
Singh,  I.  L.  E.  7  Calc.  686 ;  I>unn§ 
y.  Nolo  Krithna  Idooherjee,  I.  L. 
B.  17  Calc.  144;  Bajah  Khetter 
Kristo  Mitter  y.  Kumar.  Dinendra 
NarainBoy,  3  C.  W.  N.  202; 
and  Shama  Prosunno  Bote  Moznm' 
der  y.  BraJcoda  Sundari  Dasi,  I. 
L.  B.,  23  Calc.  146  considered. 

DlNBNDBA  NaBAIK  BoT  V. 
TiTUSAM  MUKBBJBB,  I.    L.    B.,    80 

Calc.  •..  ...  ^.  801 

■  ■  to  accused,  order 

for  payment  of  -  Cate  which  is 
false  as  well  as  frivolous  or  vexa^ 
iious — Criminal  Procedure  Code 
(Act  V  of  1898)  s.  850. 

Held,\ij  the  Full  Bench  (Pbinsbp 
Qjfg>  d  J*  dissentine),  that  an  order 
under  s.  260  of  the  Code  of  Crimintd 
Procedure,  for  the  payment  of 
compensation  to  an  accused  person, 
can  be  made  in  a  case  which  is  false 
as  well  as  frivolous  or  vexatious. 
Parsi  Hajra  v.  Bandhi  Dhanukp 
I.  L.  R  28  Calc.  261,  overruled. 

Bbni  MjLdhub  BuBifli  ir. 
KuMUD  Euuab  Biswas,  I.  L.  B. 
80  Calc.      .o  ...  ...  123 

Complainant,  Examination  of. 
See  Complaint  .,.  ...  923 

Complaint— P«^i7ton  to  Collector 
against  subordinate  officer  of  Court 
if  Wards-^Dismissal  qf  petition^ 
Witnesses,  opportuvity  to  call-^ 
Sanction  to  prosecute — False 
charae — Penal  Code  (Act  XLV  of 
2860)  t.  Sll—Code  of  Criminal 
Procedure  (Aet  V  of  1898)  ss.  4 
{b)  and  198. 

A  petition  to  the  Collector  as 
the  superior  officer  of  the  Court 
of  Wards  directed  against 
one  of  his  official  inferiors,  a 
subordinate  officer  of  the  Court  of 
Wards'  eutchery,  asking  theCoUeo- 
tor«  aa  the  head'  of  the  department, 


Faob 
Complaint^<;onftiit/ei. 

to  redress  the  grievances  of  the 
petitioner,  is  not  a  complaint  within 
8.  4.  d.  (A)  of  the  Code  of  Criminal 
Procedure,  Where  on  such  a  peti- 
tion being  presented  the  Cofleo- 
tor  saw  the  petitioner  and  got  him 
to  repeat  the  statement  made  in 
the  petition  on  oath  and  dealing 
with  it  judicially  as  if  it  were  a 
comploint  dismissed  it,  without 
gi?ing  thepetiiioner  an  opportunity 
of  calling  his  witnesses,  and  order- 
ed his  prosecution  under  s.  211  of 
the  Penal  Code:  Held,  that  the 
order  for  the  prosecution  of  the 
petitioner  under  s.  211  of  the  Penal 
Code  should  be  set  aside,  as  the 
Collector  was  not  justified  in  arbi- 
trarily turning  a  departmental  com« 
plaint  into  a  criminal  complaint, 
and  that  if  he  had  been  justified  in 
taking  the  course  that  he  did,  he 
should  have  given  tilie  petitioner  an 
opportunity  of  calling  his  witnesses 
*      and  proving  his  allegations. 

JaGOBUNDHOO        jfclRMAZAB       V. 

Empebob,  I.  L.  B^  30  Calc.  ...  415 

^ — Dismissal  of  complaint'^ 
Complainant,  examtnaiion  of--^ 
False  charge  —  Crim inal  Procedure 
Code  {Act  V of  1898)  ss.  156,  159, 
200,  202,  203^Penal  Code  (Act 
XLV  of  1860)  89.  211^  Jurisdiction 
qf  Magistrates. 

k  complaint  was  made  to  a  Magis- 
trate who,  without  examining  the 
complainant,  pent  the  petition  of 
complaint  under  s.  166  of  the 
Code  of  Criminal  Procedure  to 
the  police  for  enquiry,  and 
upon  receipt  of  the  police  report 
directed  a  Snb-Deputy  Magistrate 
to  make  a  preliminary  inquiry  into 
the  case  under  s.  169  of  the  Code, 
and  on  receipt  of  his  report  the 
Magistrate,  not  being  satisfied  with 
it,  cross-examined  the  complainant 
and  some  of  his  witnesses,  examined 
some  witnesses  sent  up  by  the 
police,  and  then  dismissed  the  com- 
plaint under  s.  503  of  the  Code, 
and  directed  the  prosecution  of  the 
compkinant  under  s.  211  of  the 
Penal  Code:— jffe/rf,  that  the  order 
dismissing  the  complaint  waa 
illegal,  the  Magistrate  having  no 
jurisdiction  to  deal  with  the  case  or 
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Complaint.-— coMff/iKftfi. 

dismiss  it  under  s.  203  of  the 
Criminal  Procedure  Code  without 
complying  with  the  re<][airemeDt8 
of  the  law  as  laid  down  m  ss.  200 
and  202  of  tttat  Code. 

LOKBNATH     PaTBA      V.     BaNTASI 

Chabam  Minna,  I.  L.  B.  80  Calc.  923 

Complaint,  meaninsr  of— Prow- 
eution  for  adultery  of .  enticing 
away  a  married  woman — Criminal 
Procedure  Code  {Act  V  <f  1898), 
*$.  4,  el.  (A),  199. 

The  word  "complaint,"  referred 
to  in  8. 190  of  the  Code  of  Criminal 
Procedure,  means  "  complaint "  as 
defined  by  s.  4,  cl.  {h)  of  that  Code. 
Jatra  Shekh  v,  Reazat  Shehh, 
I.  L.  B  20  Calc.  483,  distingnished* 

Taba  Pbosad  Laha  v.  Ehpbbob, 
I.  L.B.  SOCalc.  ...  ...  910 

Compromise  -^M^nor^^uardian  of 
Minor  "Proper  course  to  eet  a$ide 
a  compromise  decree  "Appeal — 
Adopt$tm,  suit  to  set  atide^-Guar' 
diane  and  Wards  Act  {VIII  of 
1890),  ss.  47,  48"Civil  Procedure 
Code  {Act  XrV  of  1882),  ss,  4i3, 
62$. 

When  a  compromise,  and  a 
decree  based  upon  it,  are  sought 
to  be  set  aside  on  the  ground  that 
the  compromise  was  entered  into 
bj  the  guardian  of  a  minor  defend- 
ant without  the  leave  of  the 
Court  haying  been  granted  after 
a  judicial  determination  that  it  was 
for  the  minor's  benefit :  Held,  that 
the  proper  coarse  to  set  aside  such 
a  decree  would  be  by  way  of  an 
application  for  review  in  the  first 
Court  or  by  a  separate  suit,  but  not 
by  an  appeal  from  tbe  compromise 
decree.  Biraj  Mohini  Dasi  r. 
Chinta  Moni  Dasi,  6  C.  W.  N.  877, 
followed.  Section  48  of  the  Guar- 
dians and  Wards  Act  does  not 
prevent  a  widow,  who  has  been 
appointed  by  the  Distinct  Judge, 
umler  that  Act,  guardian  of  a 
minor  as  her  husband's  adopted 
son,  from  maintaining  a  suit  for 
a  declaration  that  the  minor  was 
not  the  adopted  son  of  her  husband. 
Bakeal  Moiri  Dassi  v.  Adwtta 
Pbosad  Bot,  I.  L.  B.  80  Calc.     ...  618 
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Concmrent  Deoision  on  ftusts. 
See  Pbivt  Coxtvcil,  pbacticb    of  303 

Condnot  and  intention  of  parties. 
SmLbasb,  coirsTafTCTioir  op       ...  883 

'  Confession  and  avoidance/  Plea 
of.     See  Bekt,  suit  fob  ...  947 

Confinement,  illegal,  in  cell,  dee 
Wbokgful  CovFiKBMBirr  ...    95 

Conditions  imposed  upon  Jodge* 
8.  C.  Coort,  in  stating  case 
for  opinion  of  the  High  Court. 
See  Bbfebbncb  ...  •••  458 

of  sale*    See  Sale  ...  468 

Consanguinity.     See  Hindu   Law  621 

Consequential  relief.    See  Dbclab« 

ATOBT   DECBXB  —  ...    788 

Conspiracy,     Bvldence    of.    See 

EVIDBNCB  ...  ...  983 

Conspirator,  statements  by, 
relevancy    of.    See   Kvidbvcb   983 

Contract— Bre<w?A  of  contract — 
Damages,  measures  qf^^Delivery^ 
specific  period  for — Seller's  option 
— Notice  <f  inability  to  perform 
contract. 

If  a  vendor  has  anj  (Ipecific 
period  of  time  allowed  to  him 
to  deliver  eoods,  and  before  the 
time  has  elapsed  gives  notice  to 
the  purchaser  that  he  will  be  unable 
to  complete  the  deliveiy,  the  pur- 
chaser not  rescinding  the  contract, 
the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and 
the  price  of  the  subject-matter  on 
the  last  dav  of  the  period  within 
which  the  delivery  ought  to  have 
been  made.  The  terms  **  shipment 
at  seller's  option  during  August- 
September"  in  a  contract  do  not 
mean  that  the  seller  has  -an  optional 
period  of  two  separate  months  in 
which  he  can  deliver,  but  thej 
refer  merely  to  the  character  of 
the  delivery.  Leigh  v.  Paterson,  8 
Taunt.  540,  referred  to. 

Mackbbtioh  v.  Nobo  Coouax, 
Bat,  I.L.B.80Calc.  ...  47T 

^■,  ,  .  "Breach  of  Contract— Be- 
sale,  right  of  Contract  Act  ( JX  of 
1872),  s.  lOr-'Inferioriiy  in 
quality  ^Bight  to  r^ect^PropriC' 
tary  right,  exercise  qf— Damages. 

U  nlesi  there  is  something  in  the 
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contract  to  tbe  contrary,  a  bayer 
cannot  be  compelled  to  take  ^oods 
with  an  allowance  for  inferiority 
in  quality.     Bat  if   the  right  to 
reject  the  goods  as  being  of    an 
inferior  qnaUty  is  not  exercised   by 
the  defendant  when  the  goods  are 
tendered,   but   a  right    of  a  pro- 
prietary   character  in    respect    to 
the  goods   exercised  by  directing 
delivery    to    be    made    to     third 
parties,  then  the  defendant  accepts 
the  goods;  and  i!  they  remain  in 
the  possession  of  the  plaintiff,  then 
he  bas  a  lien  upon  them,  and  he  is 
entitled,  under  s.  107  of  the  Con- 
tract Act,  to  re- sell  tbe  goods   and 
recover  as  damages  the   difference 
between  the  contract  price  and  the 
the  price  at   the  re  sale.     Habidas 
Khandelwal  V,  Kalukull,  I.  L. 
E.  80  Calo.  ...  ...  649 

'Principal     and     agent — 


Broher^^Title^Brokerage, 

A  contracted  with  a  broker  to 
negotiate  for  a  loan  of  money  on 
tbe  first  mortgage  of  properties,  and 
agreed  to  pay  brokerage.  The  broker 
brought  a  creditor  who  was  willins; 
to  advance  the  amount,  and  actually 
placed  money  in  the  hands  of  the 
attorney.  The  attorney  found  cer- 
tain defects  in  A's  title,  and  the 
transaction  fell  through.  Seld, 
that  a  broker  having  negotiated 
the  loan  and  found  a  lender  will- 
ing to  lend  the  amount,  he  was 
entitled  to  his  brokerage,  althongh 
the  transaction  was  not  complete 
by  reason  of  tbe  inability  of  A  to 
satisfy  the  attorney  as  to  the  title. 
Seld,  further,  that,  regard  being 
had  to  the  terms  of  the  agreement, 
the  broker  was  not  bound  to  prove 
some  real  defect  in  the  tide  in 
order  to  recover  the  remuneration 
claimed. 

EliaS  tS  GOYIKD  Chukdsb 
Khatick,  I.  L.  E.  SaOalo.  ...  1 

^Suit   for      damages     for 


breach  of  contract^  Non- delivery — 
Tender  of  Price — Readinesa  and 
willingnese  to  pay  without  making 
actual  tender  of  money'^Contract 
Act  {IX  of  1872)  ».  51. 

In    a     suit  for      damages    for 
breach    of   a  contract  to  deliver 


Paob 
Oontte^ir-concluded. 

cotton,  there  was  evidence  that  tbe 
plaintiffs  had  called  on  the  defend- 
ant to  i>erform  his  part  of  the  con- 
tract by  giving  delivery,  but  that 
he  had  refused  to  do  so  and  had 
repudiated  the  contract.  The 
plaintiffs  prove  that  they  were 
ready  and  willing  to  carry  out  their 
part  of  the  bargain  and  had  made 

£  reparations  with  the  object  of 
aviug  the  money  ready  to  pay  for 
the  cotton  on  delivery.  Held,  that 
under  s.  51  of  the  Contract  Act 
{IX,  of  1872)  they  had  done  suffi- 
cient  to  entitle  them  to  recover 
damages,  2Ji<<  were  not  obliged 
to  show  that  they  made  an 
actual  tender  of  the  money. 
Shbibam     Eupbau     V,     Madan 

OOPAL  GOWABDHAK,      I.    L.    E.    SO 

Calc.  ...  ...  ...  865 

Contract  Act  (IX  of  1872)  as.  11, 
19.  64,  65.    See  Minob  ...  539 

s.  44. 

See  MoBTOAOB  ...  •••  953 


See  COKTBACT 


-s.  51. 


865 


See  Ebtbnub  salb 


-s.  70. 


794 


See  Intebest 


-B.  74. 


See  COKTBAOT 


-s  107. 


15 
649 


-ss  151, 


152, 161.    See  Indian  Eailwats 
Act  (IX  oy  1890)  s.  72  ...  257 

b208. 

See  Bbnaudab  ...  ••«  265 

Contract  by  Infants.  SeeVLivo^  ...  589 
Contract  for  Sea-Insxirance.     See 

ElLL-OF  LADING  ...  ...   565 

Contribution  as  between  Co- 
Mortgragrors.  See  MoiiTaAOB      ...  953 

Conviction.  See  Eioting,  ohabob 
OF  •••  t*.  •#•  288 

Convictions  for  house-trespass 
and  hurt,  legality  of.  See'RitT- 

ING,  CHABOE  OF  ...  ...    288 

Co-owner,  not  Joined  as   party. 

iS^0  Ebstthftion         ...  ...  811 

Co-sharer,  deposit  by.    See  Deposit 

IN  COUBT    ...  ...  M.  426 
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Co-sharer,  interest  of.    8e0  Land 

J<BGISTBAT10V  •••  ...   773 

Oo-BheSreVB—^B uildin(fp  right  to  re- 
moval  tf^DUcretion  of  Court '^ 
Decree,  contents  of. 

Where  sereral  parties  are  joint- 
owners  of  land  and  one  of  them 
erects  a  wall  upon  the  land  without 
the  COD  Bent  of  his  co-sharers,  the 
Court  should  not  interfere  to  order 
the  demolition  of  the  wall  when 
there  is  no  eridence  to  shew  that  in- 
jury has  been  done  to  the  party  com- 
plaining, and  that  reasonable  steps 
were  taken  in  time  to  prevent  the 
erection  of  the  wall.  Najju  Khan  t 
Jmtiazuddin,  I.  L.  B.  18  All.  115. 
dissented  from.  Nocurtf  Zall 
Chuekerhuttt/  T.  Bindahun  Chunder 
Chuckerbutty,  I.  L.  R.  8  CalOOS, 
Shamnugger  Jute  Factor p  Co.  v. 
Bam  Narain  Ckaiterjee,  I.  L.  R. 
14  Oalo.  18^,  and  Jo^  Chunder 
Bukkit  V.  Bippro  Churn  Bukhit. 
I.  L.  R.  14  Calo.  286,  followed.  In 
a  suit  like  the  present  it  is  of  the 
utmost  importance  that  the  decree 
should  state  the  precise  nature  of 
the  relief  granted.  Fazilitunkbssa 
V.  Ijiz  Hassan,  I.  L.  R.  dOCalc...  901 

Ck>8t8.    See  Mbssb  profits  •••  636 

■  SeeVukCTiCB       ...  ..,  62^ 

Court.  iSdtfP£lVYC0UW0IL,PBACTICB0P  809 

Courts  baslnfiT  decision  on  differ- 
ent  grounds  See  Pbivt  Coun- 
CIL,  PBAOnOt  OF  ...  ...   303 

Court-fee.    See    Dbcbbs  ...  601 


•Decree -^ Memorandum  of 


appeal,  amendment  of  Civil  PrO' 
cedure  Code  (Act  XIV  of  1882) 
es,  53,  582  ^Court-feee  Act  (VII  of 
1870). 

In  tJid  generality  of  oases  an 
Appellate^,  Court  cannot  pass  a 
decree  for  a  larger  amount  than 
that  claimed  ia  the  memorandum 
of  appeal,  unless,  before  the  judg. 
ment  is  pronoaoced,  an  amendment 
of  the  memorandum  of  appeal  is 
allowed  and  the  additional  court-fee 
paid  in.  Pbucital  v  Collbctob 
or  CHiTTAOOKa,  I  L.  R.  30  Calc.  616 
Court-fees  Act  (Vn  of  1870),  Sch. 
n,  art.  17,  cl.  (ill)  and  s.  7,  cl. 
iv  (c).    See  Declabatobt  dbobii    788 
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Court-fees  Act  (Vn  of  1870)  ss. 
8, 11.  See  Dboebb  ...  601,  516 

^ B. 

34.  cl.  (3).  See  Coubt-fbb  StAiip, 
Sale  of     ...  .,.  .,.  921 

Court-fee  Stamp,  sale  of— 
•'  Sale  "^Exchange^Tranefer  of 
stamp  on  promise  that  one  ef  equal 
value  wofdd    he  returned — Court- 

,  feee  (Act  VII of  1870)  s.  34,  cl.  (3). 
Where  a  mulchtear  who  had  pur« 
chased  a  oourt>fee  stanip  for  a 
client  transferred  it  to  another 
client  the  latter  having  agreed  to 
return  to  the  mukhtear  another 
court- fee  st«mp  of-  the  same  value, 
and  was  convicted  of  an  ofFence 
under  s.  34  of  the  Co  irt-fees  Act : — 
Held,  that  there  had  been  do  '  sale ' 
of  the  stamp  within  meaning  of  s. 
34  of  the  Court  fees  Act  (VII  of 
1870),  and  that  the  conviction 
should  be  set  aside.  Kbdab  Nath 
Shaha  v.  Emtbbob,  I.  L.  R.  3v) 
Calo.  ...  ...  ...  921 

Court    of    Wards*    petition  to     * 
Collector  against  officers   of. 
See  CoMJBULiVT  ...  ...  415 

Creditor,  right  of  suit  hy^Deht 
incurred  hjf  Beceiver  -^Betjie, 
Uabifitff  qf— Beceiver,  personal 
liability  of-^Bxecutor  c  Trustee, 
naiure  of  liahdity  of^^Banian,  lien 
of'^Damagte, 

A  creditor  is  entitled  to  proceed 
against  the  representative  of  an 
estate  for  reocvpry  of  debt  incurred 
by  the  Receiver  during  the  manage- 
ment c  f  the  estate  by  him :  the  right 
to  maintain  such  suit  against  tiie  re- 
presentative is  founded  on  the  JQSt 
and  eouitable  principle  that  as  the 
acts  of  a  Receiver,  acting  within 
his  authority,  are  the  acts  of  the 
Court,  the  estate  cannot  be  per- 
mitted to  enjoy  the  benefit  of  tliose 
acts,  without  beir^g  held  respon- 
sible for  the  obligations  atising  out 
of  them.  Burt,  Boulton,  &e.,  JEToir- 
ward  V.  Bull,  [1895]  1  Q.  B.  276, 
referred  to  and  explained.  A 
Receiver  oocupies  a  position  to- 
wards an  estate  in  his  hands 
different  from  that  of  an  executor 
.  or  trustee :  the  latter  not  acting 
through  or  under  directions  of  the 
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Creditor,  right  of  suit  by— c^ncW. 
Court  does  not  and  cannot  under 
ordiDary  drcumstanoes  create  ob- 
ligations binding  on  the  estate  in 
favour  of  crecStors.  On  termina- 
tioQ  oi  a  baniansbip  agreement,  a 
b&nian's  lien  is  indivisible  and 
extends  over  every  portion  of  the 
goods  come  into  his  possession  as 
security  for  advances  made  by  him, 
and  he  has  a  right  to  insist  upon 
retaining  the  entire  quantity  of 
goods  in  his  possession  until  the 
full  amount  ot  his  claim  is  paid, 
and  he  is  not  liable  for  damages  for 
refasins  to  deliver  certain  portions 
only  of  those  goods  on  payment  of 
their  full  value.  Mohabi  Bibi  v, 
SHTiJ£A  Bibi,  I.  L.  E.  30  Calc.   ...  937 

CMmlnal  Intimidation— TArca^  to 
ruin  by  cases'^**  Injury" — Penal 
Code  (Act  XLV  of  1860)  es.  44, 
603  and  506. 

In  order  to  conTict  a  person  of 
criminal  intimidation  under  s.  608 
*  of  the  Penal  Code,  it  must  be  found 
that  there  was  a  threat  by  him  to 
another  person  of  injury  to  his 
person,  reputation  or  property,  or  to 
the  person  or  reputation  of  any  one 
in  whom  that  person  ia  interested. 
Where  the  petitioner  who  threatened 
to  ruin  the  complainant  by  cases  was 
convicted  of  criminal  intimidation 
under  s.  606  of  the  Penal  Code : 
Meld,  that  the  conviction  could  not 
stand.  Had  the  threat  been  to 
ruin  the  complainant  by  false  cases, 
the  ofEence  of  criminal  intimidation 
would  have  been  committed ;  but 
as  the  threat  was  to  ruin  him  by 
oases,  it  could  not  be  assumed  that 
by  cases  were  meant  false  oases. 
It  the  cafles  were  not  false,  the 
mere  fact  that  they  were  instituted 
for  the  purpose  of  persecuting  the 
complainant  would  not  bring  them 
within  the  definition  of  the  term 
••injury.''  Jowahir  Pattak  v, 
Pabbhoo  Aiiib,  I.   L.  B.  30  Calc.  418 

Criminal  Procedure  Code  (Aot 
V   of   1898)   BS.   4,   195.     See 

PlTBLIO  t^SBVAMT  ...  ...286 


,  el.  (A),  199. 

See  Complaint,  meaniho  of         ...  910 


Paob 
Criminal  Procedure  Code   (Act 
V  of   1898)  8.  106.    /SmSbcu. 

BITT    FOB    KBKPINa    THB    FJtACB  OW 
conviction,  OB  deb  FOB  ,„      93 


ss.  106,  110.    See 

Seoubitt  fob  good  b&havioub    .,, 


— ,  106,  423,  d. 

(rf).   See  OfiDEB  fob  secubitt  fob 
keeping  the  peace  on  conviction  101 


*— — ss.   107,     145.    See 

JuBisDicnoN  ...  ...  443 


tion 


H3. 145.  See  Jubisdic- 

...  112, 166 


S3.  146,  355,   356. 

/Stftf  JUBISDICTION  ....  ...   608 


SS.  145,     146.     See 

Jubisdictkf  ...  .,,  110 


-s.  147.  £f60  Evidence  918 


ss.    156,159,   200, 


202  203.     i^ee  Complaint  ...  923 


.  190,    192,  435. 

iSiM  Jubisdiction         •••  ...  4i9 


— — ,  ss.  4C&),  195.   See 

Complaint  ..  .^  ...  416 


,  ss.  195, 197,  23a 

See  Sanction?  to  pbosbgdte  ...  906 


ss.  195,  407.   See 

Sanction  to  pbosecittb  ...  894 

s  195,  ols.  (6)  and 

(7) :  See  JuBiSDicTioN  ...  916 


s.  197.    See  Ad- 


mini&tbatob-Genbbal  of  Bengal   927 


FAMATIOiif    ... 


.8.  222.   See  De- 
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Oriminal    Procedure    Code    (Act 
V  of  1898)  88.    232,   423.     See 

BlOTINO,  CHABOB  OV     ...  ...    288 


-8.244.   500FBOOE88     121 


-8.  250.     See  Compen 


8ATION     TO     ACCUSED,     OBDBB      FOB 
PATtfBNTOB  ...  ...    123 

88     253,  528.     See 

Tbabsfbb  •••  ...  ..•  693 

"^  ^88.800,  801,  803. 

iSflfl  Tbial  by  Juby      ...  ...  485 


. 8.  423.  See  Chabgbs, 

MiSJOIBDBBOF  ...  ,.,%^22 


-8  5 14.    Sse  Bail-bond 


107 


88. 517, 520.  See  Appbai  ...  690 

Oro88-examination,  Prolongred 
and  unnece88ary.  See  Pbacticb  625 

Oro88-obJeotlon— C»»»/  Procedure 
Code  (Act  XIV  of  1882),  *.  5^i- 
CroeM-ohjeeiion  against  co-respotf 
denU^lAmitation  Act  {XV  of 
187T),  i.  5^ 

X  brought  a  suit  aganst 
A,  B,  C,  V,  E,  and  othew  to 
reoorer  a  8iun  of  money  and  to 
enforce  a  security  bond  giyen  by  B. 
The  snit  was  decreed  against  E 
alone.  On  %vpeel  by  E,  A  prefer- 
red  a  cross-objection  under  s.  561 
of  the  Civil  Procedure  Code 
against  A,  B,  0  and  P,  without 
giving  them  notice:  Meld,  that 
there  was  nothing  in  th^  suit  which 
could  be  taken  as  an  exception  to 
the  general  rule  that  the  right  of 
a  respondent  to  urge  cross-objec- 
tions under  s.  561  of  the  Code 
should  be  limited  to  his  urging 
them  against  the  appellant  only. 
Anwar  Jan  Bibee  v.  Asmut  Alt, 
16  W.  R.  26,  and  Biskun  Chum 
Boy  Chowdhry  v.  Jogendra  Naih 
Soy,  I.  L.  B.  26  Calo.  1 14,  followed ; 
Upendra  Lai  Mukeree  v.  Oirindra 
Nath  Mukerjee^  I.  L.  K.  26  Calc. 
665,  referred  to.  Shabiuddih  v, 
Dbokoobat  KoiB,  I.  L.  il  80 
Calc.  ...  ...  ..-6^6 


Pa0b 

Cro88-ol]|}eotlon    acrainst    oo-res- 
pondenta.    5m  CBoaa-oanicTioBa  665 

Ouetom.  See  Nawab  of  TIsk  ••.  84S 

Oustody  of  Lanatic'8  peraon.  See 
LuHATic      ...  ...  ...  979 

Ouatomary  rifirbt    See  Easbmbvt.     1077 

Damaffea.  See  Buildibo  ••  917 

,     See  CoNTBACT  ...  649 

.    See    Cbbditob,  eight  of 

SUIT  BY  ...  ...987 

Damages.  See  Pbincipal  and  Agent  207 
Damgrea,  measure  of.  See  Oontbact  477 
Damages,     Suit     for.     See   Lakd 

Acquisition    Act  (I  of  1894),  st. 

6,  7,  8,  9,  11,  89.  40,  41,  48, 60  86 


Dar-putni    lease. 

BBVT,  suit  fob 


See    Abbbabs  of 


..  219 


Debt,  not  included  in  the  sche- 
dule.   See  Insoltbnct  ...  407 

Decision  In  former  suit.  See  Bbs 
judicata  «m  •••  •^ 

Declaratory  decree — Consequential 
relief-^Courtfeee  Act  (VII  of 
1870),  Seh.  II,  Art,  17,  el.  (m) 
and  s.  7,  cl,  iv  (e\ 

A  suit  in  which  ^  the  only 
prayer  is  to  have  it  ^  declared 
uat  a  certain  decree  is  ineffec- 
tual and  inoperative  against  the 
plaintiffs,  is  a  suit  for  adeclani' 
tory  decree  without  conseqaential 
relief  and  falls  within  Sch.  II.  Art. 
17,  cl.  (»),  and  not  under  s.  7,  cl.  4 
(c)  ^  the  Court-fees  Act  (VII  of 
1870).  Skrimant  Sagajirao  ▼. 
Smith,  I.  L.  B.  20  Bom.  786, 
relied       upon.       Zinnatunnbssa 

KhATUN        ©.         GiBINDBA       NaTH 

MuKEBJEB,  I.  L.  E.  80  Calc.  -  788 


-Suit      See      Debw, 


Intebpbbtation  of 
'Deoree-^Court'/eo^Memorandum  of 
appeal,  valuation  of — Land  Acqui' 
eUion  Act  (I  of  2894),  suit  under^ 
Court-fees  Act  (VII of  1870)  ss.  8, 
11. 

In  cases  under  the  Land  Ac- 
quisition Act  (I  of  1894),  the  decree 
awarded  in  appeal  must  be  limited 
to  the  amount  for  which  oourt-fee 
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Decree — condud^d, 

bas  been  paid  on  tbe  memorandum 
of  appeal.  Mahombd  Ali  Akjab 
EnAN  V.  Sbobbtabt  of  Statb  fob 
India,  I.  L.  K.  80  Gale.  ...  601 


Decree,    Contents    of. 

8HABBB8      ... 

■  See  COUBT-FBB.. 


See    Co- 


901 
..  616 


-.    See  Obioinal  JvBiSDiorroN  S69 


-•    See  Salb 


...  468 


ascertaining  shares.     See 

Hindu  law  ...  ...  231 


declared  void  as  against 


one  of  the  parties,  effect  of. 
See  ExBCUTioN  of  Dbobbb  ...  718 

for  money.     See   Execu- 
tion OF  Dbobbb  ...  ...  961 


-for  rent  agcdnst    Hindu 


heiress.  See  Execution  of  db< 
OBBE  .-  ...  ...  560 

— ^ ,  meaningr  of— Civil  Proce- 

dure  Code  {Act  XIV of  1882),  u.  5, 
Sll—Mesne  profite  ^Future  mesne 
proflti. 

Held,  by  the  Full  Bench  (Prio  Sep, 
J.,  dissenting)  that  an  order  dis- 
missing, for  default,  an  appeal  from 
a  decree  i"  a  '  decree '  within  the 
meaning  of  s.  2  of  the  Code  of 
Civil  Procedure.  Jagamath  Singh 
T.  Budhan,  I.  L.  E.  23  Calc.  115, 
and  Anwar  Ali  T,  Joffer  Ali, 
I.  L.  B.  2Si  Calc.  827  overrnled. 
Ramchandra  Pandurang  Naik  y* 
Jfadhav  Purushottam  Naik, 
I.  L.  Su  16  Bom.  2."),  referred  to. 
Badha  Nath  Sinob  «.  Chandi 
Chaban  Sinqh,  I.  L.  K.  80  Ca!o.      660 

Decree-holder.   See  BBPBBSBNTATiyB 

OF  DBCBASED  PBB80N    ...  ...1044 

Decree  on  First  Mortgage.     See 
MoBfaAOB...  ...  ...  599 

Decrees  against  the  scune  Judg. 
ment  debtors.     See  Ratbablb 

DISTBIBITTION  ...  •••   583 

Decretal  amount  as  set-off.    See 

fiiBT-OFF      ..  ...  ...  1066 

Deed  of  partnership.     See  Pabt- 

NBBSHIP    ...  ...  ...  1016 

Deeds,  construction  of.    See  Bbb 

JUDICATA     ...  ...  ...   556 


Pagb 

Deeds,  interpretation  ot^Qrant, 
contirucHon  of ^  Grant  by  way 
of  lease'-'**  Jstemrari  mokurari  •'— 
OrarUfer  life^^Tennre,  permanent 
and  hereditary^Qrant  for  main* 
tenance  -^ Impartible  Raj — Declara- 
tory iuU — Bengal  Tenancy  Act 
(VJIIof  1885)  se.  206,  107,  10»— 
Limitation  Act  (XF  of  1877),  Soh. 
II,  Art.  Uncivil  Procedure  Code 
{Act  XIV  <f  1882)  s,  375— Regie- 
tration  Act  (UI  of  1877)  w.  17, 
49, 

A  grant  was  made  of  certain 
▼images  by  the  proprietor  of  an 
impartible  Baj  to  his  wife  in  istem- 
rari  mokurari,  at  a  fixed  annual 
rent,  the  deed  containing  the 
following  coyenant :  "  I  the  decl(i« 
rant,  or  anj  representatiyes,  hare 
and  shall  haye  no  claim,  right  or 
dispute  thereto,  except  the  nfore- 
said  reeeryed  rent."  Held,  (!)  that 
the  use  of  the  words  'istemrari 
mciurari'  in  tbe  lease  was  not 
sufficient  to  create  a  permanent  and 
hereditary  tennre ;  and  (2)  that  the 
woids  excluding  the  claim  of,  or 
right  of  interference  by,  tbe  gran- 
tor or  his  representative  did  not 
necessarily  import  the  creation  of 
a  permanent  and  hereditary  tenure, 
but  might  fairly  be  construed  as 
only  to  mean  that  the  grantor  or  his 
representatiyes  would  not  have  the 
power  to  disturb  the  grantee  during 
her  lifetime.  AaiN  Bindh  Upa- 
DHTA  V,  Mohan  Bikbam  Shah, 
I.  L.  R.  30  Oalc.  .  .  ...     20 

Defamation^  Charge^PubHcation^ 
Malice,  omission  to  apologise  no 
proof  of-^ Penal  Code  {Act  XLV 
of  1860)  M.  499  and  500 -Criminal 
Procedure  Co(h  (Act  V  of  1898) 
e.  222. 

Where  an  accused  person  was 
convicted  of  defmnation  under 
8.  600  of  the  Penal  Code,  upon  a 
charge  which  set  out  that  the  de- 
famation was  comm.'tted  on  or 
about  the  1 2th  day  of  April,  and 
afterwards,  by  describing  the  com- 
plainant as  a  Brithial  Bania: 
Heldy  that  the  charge  was  not  a 
proper  charge,*  inasmuch  as  it  did 
not  set  forth  the  particular  occa- 
sions on  which  the  de famatron  was 
said  to  have  been  committed,  so  as 
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Paob 


to  giye  the    ttdonted    perftm    an 
ojjportiinity  dt  defending  himself 
with  reference  to  each  act  alleged 
to  hare  been  committed  by  bim. 
Where  the  lu^dnaed,  wbo  waa  the 
collecting  fanehait  of  hia  Tillage, 
was  alleged  to  haye  defamed  ttie 
complainant  by  giring  a  ckauJhidari 
receipt  to  him,  in  which  he  was 
described  by  the    dedgnation    of 
Britkial  Bant9 :    Eeld,  that    the 
deliyery  of  snch  a  receipt  was  nol: 
a  publication  snch  as  would  render 
the  accused  liable  to  punishment 
for  defamation,  nor  could  the  omis- 
sion of    the  accused  to  apologise 
to  the  complainant   subsequently, 
for  the  use  of   the  caste  desiena*- 
tioD,  be  taken  as  indicating  Uiat  he 
used  it  at  the  time  with  a  mali- 
cious intention.  BisHWiiriTH  Diss 
e.  KnsHiB  GiHDfliBiHiK,  I.  L.  B. 
80  Calc.     ...  ...  ...  402 

Default  of    sharers.     See  Miho- 

MBDAH  LAW  ...  ...   688 

Defective  charge.     See    Chavobs, 

MiSJOJKDBBOr  ...  ...  823 

Delay  in  reotifsrinfir  mistake.  See 
Pbivt  Couhoil,  pbacticb  of       ...  309 

Delivery,  specific  period  for.  See 
CONTBACT  .,.  ...  ...  477 

Delivery  of  Verdict.  See  Tbtai  by 
JuBT        ...  ...  ...  486 

Deposit  in  Gcmrt^  Cieil  Procedure 
Code  {Act  XIV of  1882)  e,  310 A-^ 
Sale  in  execmtion  qf  deeree^-'Co^ 
sharer,  depotii  by. 

A  person  daiming  under  the 
Mahomedaa  law  a  share  in  some 
immoveable  property  which  has 
been  sold  in  execution  of  a  decree 
against  his  oo-sharm  cannot  come 
in  and  make  a  deposit  under  s.  8 
lOA  of  the  Civil  Procedure  Code. 
Hamekandra  y.  JRakhmabaif  I.  L.  R. 
Sd  Bom.  450;  Pareih  Naik  Singha 
T.  Ifahogopal  Chattopadkya,  I.  L. 
B.  29  Calc.  ],  refwied  to.  SrinU 
9aea  Aihfangar  y.  Avyaikorai 
Pillai,  1  L.  H.  21  Mad.  416, 
distinguished.  Abditl  Bahaicait 
r.  Matitab  Bahaman,  I.  L.  B.  80 
Calc.  .„  •  ...  ...  426 

Deposit  or  security  for  costs.   See 


PiTOBOB 


681 


Fagb 
Discretion    of    Court.     See    Co- 

SBABlJli      ...  ...  ...   901 

—    Ma^ristrate      See 

JuBisntonoN  ...  ...  b^S 

Dismissal  of  complaint.  See  Cox- 
l»tAIHT       ...  ...  ...  928 

Dismissal  of  wife's  petition.  See 
DiyoBCB   ...  ...  ...  681 

Dispossession— iS^w^oZicaZ  pouee- 
eion,  eff^ect  of- Civil  Procedure  Code 
{Act  XIV of  1882),  M.  318,  335-- 
Juriedietion, 

Symbolical  possession  does  n')t 
amount  to  dispossession  as  cod- 
templated  by  8.  836  of  the  Code 
of     Ciyil     Procedure.     Ibrahik 

KlTLLlCK      •.     I^AMJADU    BaKSHIT, 

I.  L.  K.  80  Calc         ...  ...  710 

Dissolution  of  Limited  Oompany. 
See  ExBcuTioK  of  Dbobbb  •••  961 

Distraint  of  cropa  See  Public 
Sbbvant  ...  ...  ...  286 

District  Magristrate,  power  of,  to 
pass  orders  in  case  not  on  his 
file.    ^<e  JuBisnicnov  ...449 

Diyopoe—  Ditforee  AH  (IV  of  1869)  e$. 
7,  11,  45^^Partiee  —Intervention^^ 
Juriidiction^-'AUeged  adulterese, 
application  by — Cifnl  Procedure 
Code  (Act  XIV  of  1882)  e.  32. 

In  a  wife's  suit  for  diyoroe  against 
the  husband  on  the  ground  of  inces- 
tuous adultery,  the  court  has  no 
power  under  the  Indian  Diyoree  Act 
(iV  of  1869)  to  allow  the  alleged 
adulteress  to  interyene.  The  words 
*'a]l  proceedings  under  this  Act 
between  party  and  party  "  in  aee- 
tion  46  of  the  Act  appfy  only  to 
proceedinffs  after  the  parses  to  the 
suit  haye  been  determined,  and  the 
parties  can  only  be  determined  in 
accordance  with  the  proWsions  of 
the  Act.  8.  7  of  the  Act  does  not 
to  procedure.  8.  83  of  the 
Procedure  Code  (Act  XIY  of 
1882)  cannot  apply  to  the  ease  <rf 
•ubstitotion,  dismissal,  or  addition 
of  parties  in  divorce  proceedinirs. 
Bell  V.  Bell.  L.  E.  8  P.  D.  217.  * 
Abbott  y.  Abbott,  4  B.  L.  B.  (O.  C.) 
51,  and  Lotee  y  Lowe»  1899  P.  308, 
referred  to.  Bahsat  v.  Botlb, 
I.  L.  K.  90  Calc.  ...  ^.  489 
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applieaiian  5tr.     Bailbt  v,  Bailbt, 
1.  L.  B.  SO  Galo.         ...  490<iiote) 


-Wife's   eoits'^Dismwal   of 


wife*  petition'^Liahility  of  hut* 
hand-^  Deposit  or  security  for  costs. 

In  a  diroroe  suit  where  it  is  sliowii 
that  the  wife  has  no  money  of  her 
own,  the  mere  fact  that  no  deposit 
has  been  made  ot  socnritj  gi?en  for 
{payment  of  the  wife's  costs,  is  no 
obstacle  to  the  making  of  an  order 
against  the  husband  to  pa;^  her 
costs,  though  her  petition  is  dis- 
missed. Jiohertson  r,  Robertson^ 
L.B.  6  P.  D.  119;  Otway  ▼. 
Ottoay,  Jj.  R.  )3  P.  D.  141,  and 
Proby  V  Probfff  I.  L.  B.  5  Calo. 
867  referred  to.  fioTLB  tt.  Botlb, 
I.  L.  B.  SO  Calc.  ...  ...  631 

Divorce  Act  (IV  of  1869)  es.  7, 11, 
45.    See  Ditobcb       ...  ...  489 

Document.    See  Bevamdab  •••  265 

Document,  execution  of— S^na- 
ture^  sufficiency  of-^Idmitation  Act 
(XF  of  1977)  Sch,  II,  Arts.  91  and 
142'^Suit  to  recover  possession  of 
immoveable  property — Cancellation 
of  document  not  required  to  be  set 
aside^Fraud* 

A  docnment  is  a  nnllitj  where 
the  executant  of  it  signed  only  oa 
the  first  page,  bat  did  not  aiga 
on  the  other  pages,  haying  duu 
ooTorad  that  it  wasn  ot  in  aoeoid* 
aaee  with  the  taimi  jmrkmslj 
Agreed  ntKm ;  such  a  dooumant  does 
not  requtto  to  be  set  aside  or  oea* 
cdled  ID  order  to  entitle  any  ptrsoa 
to  the  possession  of  the  proper^ 
ooTored  by  it  as  against  the 
person  in  whose  faronr  it  stands^ 
Thorougk§ood*s  case^  2  Oo.  Sep.  9 ; 
Foster  r.  MacJhinuon,  L.  B. 
4  C.  P.  704.;  Sham  Lall  Miira 
▼.  Amarcndrm  Natk  Sose,  1.  L.  B. 
28  Calo.  460,  and  Baghubmr  Dyal 
Sahu  Y.  Bhikya  Lai  Misser,  I.  L.  B. 
12  Calc.  69,  referred  to.  A  iuH  to 
recorer  possession  of  immoreable 
property  by  setting  aside  a  docu- 
ment on  the  grouod  of  fraud,  but 
which  document  doee  not  require  to 
be  set  aside  or  cancelled  is  govern- 
ed by  Article  142  and  not  by 
Article    91,    Schedule  II  of   the 


Piei 


Document,  execution  ot^'coneluded. 
Limitation  Act  (XV  of  1877). 
Bakkv  Bbhibt  Shaba  v.  Rbisto 
g09ivd0  joaboab.     i.  l.  b.   80 


Calc 


...  433 


Drawer,  Liability  of.    See  Noticb 

OF  OlSHOKOUB  ...  ...  977 

Basement— CtM^omai^y  right^Use  of 
water  and  water^course  -Riparian 
rights  -  Irrigation --Continuous  use 
'^Interruption''  Unreasonable  rights 
'^Nuisance. 
An  easement  which  is  not  a  custom* 
ary  right  need  not  be  reasonable. 
An  easement  may  be  established  of 
the  right  to  cause  riyer  water  to 
flow  across  the  servient  tenement 
on  to  the  dominant  tenement  for 
the  purpose  of  irrigation,  by 
means  ot  embankments  erected  on 
the  dominant  teoement.  In  estab- 
lishing such  easement,  it  is 
inunaterial  whether  the  exercise  of 
the  rij;ht  is  continuous^  provided 
it  has  Deen  exercised  for  the  8ta« 
tutory  period,  during  seasons  of 
droughty  when  it  could  be  taken 
advantage  of.  Cooper  y.  Barber, 
8  Taunt.  99,  TThally  v  Lancashire 
and  Yorkshire  Railway  Company^ 
L.  B.  19  Q.  B.  D.  lal,  and  Ry. 
lands  T.  Fteteher,  8  H.  L.  330,  dis- 
tingaished*  Hollins  r.  Verney,  L. 
B.    18   Q.  B.    D.    804,    doubted. 

hVDMV     MaVPAL      e.      M  A  L  I  AT 

MAV9AL,  I.  L.  E.  so  Cale.  ...1077 


'  ■■■■  — >  Freeerifti<m^ PreseripHv 
right  ie  the  use  tf  water^Storage 
^  water  in  another's  tank  for  Ae 
pmrposes  <f  irrigatum^-'Presumpm 
tion  (f  right  from  long  etffoymeni^^ 
Ltjunetion. 

Through  an  opening  at  the  norths 
western  oomer  d  a  tank  water 
flowed  in»  and  by  another  opening 
at  the  south-eastern  corner  water 
flowed  out,  into  two  channels.  The 
plaintifF  and  his  predecessors  in 
title  used  from  time  immemorial 
the  water  of  the  tank  through  these 
openings  and  channels  for  irrigat- 
ing their  lands.  Sold,  that  a 
presumption  arose  that  this  enjoy* 
ment  had  an  origin,  conferring  4 
right  to  the  use  of  the  water-* 
Ramessur  Persad  Narain  Sing  y. 
Meof^'  Bekary  Pattuk,  I.  L.  £.  4 
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Calo  638^  relied  upon ;  and  that 
the  plaintiffs  were  entitled  to  an 
injanotion  rettrainiog  the  defendant 
from  dosing  up  either  of  the  open- 
ings. Arkwright  v.  Oell,  6  M.  & 
W.  203,  Birmingham,  Dttdlejf  and 
District  Banking  Cor,  y.  Bost,  L  R. 
88  Cb.  D.  296,  Wood  v.  Waud,  3 
£xch.  748,  Burrows  v.  Lang,  L.  R. 
2  Ch.  602,  Oreatiex  v.  Eayward, 
8  Ezoh.  291,  Eisto  Mohun  Maker Ue 
▼.  Juggumath  Mojf  Joogee,  11  W. 
R.  236.  and  Tooiswe  DoMt  Kohet^ 
raj  V.  Bk$frub  Latl  Tewaree,  8  W. 
R.     811,    referred     to.      Madhub 

Da88  Bl.IBi.GI  V.  JOGBSH  ChOMDBB 

Sabkae,  I.  L.  R.  80  Calc.  ...  281 

Byeotment.    See  Bes  Judicata      ...  839 


FlOB 

Bvldenoe— evn^miMc?. 

evidence  in  proof  of  the  allegationa 
contained  in  the  written  etate- 
ment;  and  that  there  being  oo 
such  eyidence  upon  which  the 
order  could  be  supported,  it  should 
be  set  aside.  Haro  Mohan  Sardar 
T.  Qohind  Sahth  7  C  W.  N.  851, 
distinguished.  Mahokbd  Nub  v. 
BiKKAN  Mahtoh,  I.  L.  R.  30 
Calc.  -        ...  918 

.    See  Pabtkbbshi?  ...1016 


Befevani     fact — Evidence 


,  suit  for.     See  Ncticb  ...1063 

Embankment,  addition  to— "i^Aa^/ 
add  to" — Bengal  Embankment  Act 
(Bengal  II  qf  1882)  «.  76,  cl  (a).  79. 
The  words  "  ^ha]l  add  to  any 
existing  embaukments"  in  s.  76  cl. 
(a)  of  Bengal  Act  II  of  18b2, 
include  an  addition  to  the  height 
of  an  embHukment.  Choerdhan 
Sin  ha  v.  The  Queen- Empress,  I. 
L.  R.  11  Calc.  670,  overruled. 
Ajodhta  Nath  RoiLi  v.  Raj 
Rbisto  Bhab,  I.  L.  R.  80  Calc.  ...  481 

Encumbrance.    See  Rbtbnub  Salb  1071 

Enhancement  of  Rent,  grounds 

of.     iSffe  Etidbncb    ...  ...1083 

Estate  of  Lunatic.  Management 

of.     Ste  LuMATio    ...  ...  978 

Estoppel.    See  Misob   ...  ...  639 


•^— .  by  Misrepresentation. 

See  Lease,  Cokstbuctiow  of  ...  883 
Evidence — Order  unsupported  by  etn- 
dence — Criminal  Procedure  Code 
[Act  r  of  1898)  e.  147, 

In  proceeding's  under  s.  147  of 
the  Criminal  Procedure  Code,  the 
first  party  filed  their  written 
statement  and  iMngistrate  hariug 
declined  to  give  tite  second  purty 
tim0  to  file  their  written  state- 
ment, made  an  order  under 
that  section  in  favour  of  the  fir^t 
party  without  recording  any  evi- 
dence. Seld,  that  the  Msgia- 
trate   ought,    to   have    had    some 


Arrt  (X  of  1872)  s.  lO'-CoMspiracy, 
evidence  of— Statements  og  an 
alleged  conspirator  to  a  third  party, 
relevancy  of 

Statements  made  by  an  alleged 
conspirator  lo  a  third  party  sag- 
jesting  that  there  had  been  a  con- 
spiracy between  the  plaintiff  and 
others  in  ctmnection  with  the 
forgerj  of  an  alleged  will  are  not 
relevant  when  such  statements  are 
used  to  prove  (a)  the  existence  of 
a  Cod spi racy  as  to  which  there  is 
no  issue,  or  (b)  that  the  plaiatiff 
was  a  party  to  it.  Fadambini 
Darsi  V,  KuMUPiKi  DAsaiy  I.  L. 
R,  30  Calc.  ...        .^        ...  983 

Road'Cess     Eeturns^^Be^ 


turns  made  under  «.  95,  Bengal  Cess 
Act  (Bengal  Act  IX  of  1880) --Ad- 
missibilitg  in  Evidence  ^Qrounde  of 
Enkanrement  of  renl-^^^Eair  and 
equitable  rates  " — Presumption 

against  person  not  producing  evi- 
dence which  he  can  produce — Evi- 
dence Act  (IofU72)s.  114  (9). 

Id  a  suit  for  enhancement  of  the 
rent  of  a  taluqdari  tenure  road-oess 
returns  rendered  under  s.  96  of  the 
Benk&ai  Cess  Act  (Bengal  let  IX 
of  1 880),  though  not  conclusive,  were 
held  to  be  admissible  in  evidence 
as  a  bssis  on  which  to  aseertain 
the  assets  of  the  taluq,  and  so  fix 
a  fair  snd  eouitable  limit  of  en- 
hancement. When  such  returns, 
produced  by  the  plaintiff,  showed 
that  the  taiuqdars  were  receiviog 
from  their  sub-tenants  a  consider- 
ably h^her  rent  relatively  than 
that  which  they  were  paying  to 
their  superior  laodiordsy  and  that 
the  claim  for  enhancement  could 
primd  facie  be  supported  <m  the 
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ground  tliat  the  existing  rate  was 
conaeqaently  not  *'  fair  and  equit- 
able '*  witnin  the  meaning  of 
the  Bengal  Tenancy  Act,  they  were 
held  saflScient  to  shift  the  onus  to  the 
defendants  to  rebut  the  presumption 
so  raised  against  them.  To  rebut 
such  presumption  the  defendants 
might  have  produced  their  collection 
papers,  but  did  not  do  so : — Seld, 
that  the  Court  was  justified  in 
acting  on  the  presumption  under  s. 
114  (jf)  of  the  Evidence  Act  (I  of 
1872).  Hbu  Chakdba  Chowdhrt 
V.  Kali  Pbosanna  Bhaduri,  I.  L. 
B.  80  Calc 1033 

; — .    Secret    iruet—Wiil^Un- 

regieiered  agreement — Registration 
Act  \IIIof  1879)  t.  17,  subss.  (6), 
(h) — Non-teetamentary  document'^ 
Admissibiiitig  of  Evidence, 

A  party  setting  up  a  secret  trust 
must  adduce  eridence  to  prove  that 
it  was  communicated  by  the  testa- 
tor to  the  uniTersal  feeatee/  and 
ttiat  the  legatee  agreed  to  accept 
the  property  bequeathed  on  the 
terms  of  the  truit.  Jones  v.  Badlev, 
L.  K.  3  ( h.  A.  G.  ie2,  referred 
to.  In  proceedings  for  obtaining 
letters  of  administration,  the 
parties  havmg  settled  tboir  disputes 
prexened  a  petition  to  the  Court  to 
the  following  effect :— "  That  I. 
Oyanoda  8undari  Dassi,  will 
get  a  10-anna  share  of  all  the 
moyeable  and  immoveable  proper* 
ties  left  by  lEristomoni,  deceased, 
and  I,  Ishwar  Chnnder  Sarkar, 
will  get  the  remaining  6-anna 
share.  .  .  .  .  "  Be  it 
explicitly  expressed  that  after 
taking  out  the  letters  of  adminis- 
tration If  Gyanoda  Sundari  Dassi, 
shall  amicably  take  10  anna  share, 
and  h  Ishwar  ChanderSa*kar,  shall 
take  0. anna  share  of  the  moveable 
and  immoveable  properties  after 
dividing  the  shnres  by  demarca- 
tion.* No  order  was  made  on  thia 
petition.  The  properties  were  of 
the  value  of  over  hundred  rupees. 
Held,  tuat  the  petition,  unless  re- 
gistered, would  be  inadmissible 
in  evidence.  Prai\al  Anni  v. 
Lakthmi  Amti^  I.  L.  R.    22  Mad, 


Bhddence — eon  tin  ued. 
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608;  L.  K.  26  I.  A.  101.  referred 
to,  KiLt  Chahan  Gho^al  V, 
Ram  Chandra  Mawdal,  I.  L.  R. 
30  Calo.        788 


■  — •  Thahhutt  and  survey  maps 
--Jet  IX  of  1847,  ss.  3,  6  and  6 
Permanent  Settlement  of  1793^ 
Liability  qf  lands  to  assessment^ 
Onus  of  proqfSuit  for  wrongful 
assessment^ 

Maps  and  surveys  made  in  India 
for  revenue  purposes  are  official 
documents  prepared  by  competent 
persons  and  with  such  publi- 
city and  notice  to  persons 
interested  as  to  be  admissible 
and  valuable  evidence  of  the 
state  of  things  at  the  time  th<»y  are 
made.  They  are  not  conclusive^ 
and  may  be  shown  to  be  wrong ; 
but  in  the  absence  of  evidence  to 
the  contrary,  the^  may  be  judicially 
received  in  evidence  as  correct 
when  made.  Sateotori  Ghosh 
Mondal  V.  Secretary  of  State  for 
India,  I.  L.  E.  22  Calo.  262.  Syama 
Sunderi  Dassya  v.  Jogobundhti 
Sootar,  I.  L.  R  16  Calc.  186, 
Sarat  Sundari  Dabi  v.  Secretary  of 
State  for  India,  I.  L.  K.  11  Calc. 
7 Si,  Dewan  Bam  Jetcan  Singh 
V.  Collector  of  Skahabad,  14  B.  L. 
E.  221  (note),  and  Rim  Jewan 
Singh  V.  Col  lector  of  Shahabal, 
19  W.  E.  m,  referred  to.  In 
every  c«»se  the  question  what  lands 
are  incuded  in  the  Permanent 
Settlement  of  1793  is  a  question  of 
fact  and  not  of  law.  The  onus  of 
proving  that  the  Government  rev- 
enue fixed  in  1798  is  assessed  on 
any  particular  lands  as  being  in- 
cluded in  the  Permanent  Settle- 
ment is  on  those  who  affirm  that 
such  is  the  case.  Assuming  lands 
not  to  be  within  the  Permanent  Set- 
tlement of  1793,  the  last  sur\*ey 
made  under  s.  3  of  Act  IX  of  1847 
is  to  be  taken  as  the  starting  point 
for  deciding  n  hen  the  next  survey 
is  made,  wnei her  lands  are  within 
ss.  5  and  6  of  that  Act.  But  when 
the  question  is  whether  lands  shown 
on  a  particular  thak  or  survey  map 
made  since  i  793  were    or  were  not 
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incladed  m  the  lands  charged  with 
the  asiessment  permanently  fixed 
in  1793,  the  last  thak  or  sorrey  map 
cannot  in  all  cases  be  acted  upon 
or  treated  as  dedsiTe  in  the  absence 
o(  eridence  to  the  contrary.  In 
this  case,  in  which  the  plaintm  sned 
the  QoTemmeni  for  wrongful  assess- 
ment of  lands  which  he  alleged  to 
be  part  of  his  permanently- settled 
estate  the  sar?ey  maps  were  held 
not  to  be  sufficient  to  shift  the  ofi«s 
on  to  the  defendant.  Jaoadivdba 
Kath  Eot  e.  Bbobbtabt  or  Statb 
FOB  India,  L  L.  B.  80  Calo.      •«.  801 

— — -.    Admiaaibillty  of.   8$$ 

iHTBBBtT    •••  •••  ...  446 

Act  (I  of  1872)  s.  !!• 

C%.  2.  fise  IdusB,  CoirsTBXJOTiov 
ot  ...  •»  ...  88S 


114» 


(•) :    800  Salb 

.    Act  a  Of  1872)  8.  114» 

(jf).  5mStix>bhcb      ...  ...1018 


8.  115.    8e0  MiiroB  ••• 


...  689 

Act  (X  of    1572)  8. 10. 

See  Eyidbvob  ...  ^  988 

Bvldence  of  debt.   See  Lixitatiov    6S7 
-of  separation.     See  Hihdv 


Law 
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Pbaoticb 


.  on     CommlBSion.     See 


934 


— — — ,  ref. 

erenoe  to.    See  Hindu  Law     ...  990 

Stacamination    of    Witnese     on 
CommiBBion.    See  Pbaoticb    ...  686 

Bzchange.    See  Ooubt-bbb  Stamps^ 

SALB  OF      ...  •••  .r.  921 

Execution.    See  Salb    ...  ...  468 

of  Decree.    See  Appbal  184 
*  .— — .^  tiaekmeni 

cf  ealarsf-^FrohihUofy  orders 
Eailway  eervanie^  salaries  of-^CiM 
Procedure  Code  {Act  XIV  of  tBSSi) 
se.268,  eir-^Small  Cause  Court, 
Jurisdiction  of -^Disbursing  office 
outside  the  jurisdiction  of  the  Cour$ 
'^Tranrfer  qfdeer^for  emecu^ion. 


pA»a 


Bxecution  of  DeOTBe^eonti/nued, 


A  Small  Canse  Court  has  no  auth- 
oriiy  to  attach  the  salary  of  a  rail^ 
waj  servant  that  has  not  jet  fallen 
due  by  a  prohibitory  order  issued 
under  s.  268  of  the  Code  of  Cirii 
Procedure  to  the  officer  whose  duty 
it  is  to  disburse  the  salary*  when 
the  disbursing  office  is  situAte  out- 
side the  jurisdiction  of  the  Court. 
The  decree  must  be  sent  for  execu- 
tion to  the  Court  within  the  local 
limits  of  which  the  disbursing  ofiee 
is  situate.  A  disbursing  officer, 
who  has  so  far  submitted  to  such  a 
prc^ibitory  order  as  to  reeorer  and 
keep  in  deposit  with  him  the  por« 
tioa  of  the  salafy  attaeheds  is  not 
bound  to  pay  tiie  uuausy^  into  the 
Court  which  attached  if  without 
juriadietioiu  HosemM  Allf  t. 
Askotoek  Gaufooi^,  8  C.  L.  &  80; 
aodPorftoil  Ckaram  ▼.  Fam«km» 
MaA  L  L.  B.  e  All.  248,  follow, 
ad;  hs  f^  J.  MolUek  8  B.  L.  B. 
(A.04  106 ;  10  W.  B.  447,  explaia. 
ad.  Abdul  Gafub  o.  W.  J. 
Albtv»  L  L.  B.  80  Calo.  ...  713 


-Cttal  Pre- 


eedure  Code  (Act  XTT  of  1888) 
4s.  234,  872^Decree  for  mcue^^ 
Limited  Company,  debts  and 
UahiliHes  t^-^Trantfer  of  ike  pro- 
perties  of  the  Company  to  a  third 
p<trtff^  Dissolution  of  Limited  Com' 
pany— Legal  repreeentaiive. 

A  obtained  a  decree  for  money 
against  a  certain  limited  Company. 
The  Company  had  sold  all  thsur 
properties  to  a  third  person  who 
agam  sold  his  rights  to  another 
limited  Company.  On  an  applioa- 
tion  for  ezeeution  at  the  decree 
a^iost  the  latter  Company,  sub- 
stituting them  on  the  reeord  as  the 
legal  repreaentatiTes  of  the  former 
Company  on  their  dissolution :-« 
SM,  that  the  decree  could  not 
be  enforced  against  the  Utter  Com- 
pany, ss.  234  and  878  of  the  Code 
of  Ginl  Procedure  not  being  appli- 
cable to  the  present  ease.  Habisb 
CaABi>BA  Tbwabt  e.  Chavopobb 
CoMPAMT,  Limitbd,  L  I«.  B.  80 
Cale.  ...  ^  ^861 
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Qxeoution  of  Decree —contintied. 


J)ecre$  declared  void  a$  ycAnet  one 
of  the  parties,  Effect  qf^FraudU' 
lent  decree, 

A  brought  a  suit  for  partition 
against  B  and  O,  and  obtained  a 
decree  by  consent,  based  upon  the 
aviard  of  certain  arbitrators.  C 
subsequently  brought  a  suit  for  a 
declaration  that  the  award  ind  the 
decree  were  fraudulent  and  void  as 
against  her.  The  suit  was  decreed 
in  her  farour.  On  an  application 
for  the  execution  of  the  decree  by 
A  agiiinst  B,  objection  was  taken 
by  the  latter  on  the  ground  tbat» 
inasmuch  as  the  decree  was  declar- 
ed to  be  fraudulent  and  Yoid  as 
against  C,  it  was  not  susceptible  of 
ezecation:-<-J5r#{^*  that  as  the 
decree  was  declared  fraudulent 
and  Toid  as  against  C  only,  it  was 
a  subflisting  decree  between  A  and 
S  and  was  susceptible  of  execu- 
tion. Bhimaji  Oovind  Kulkarni 
r,  Makmabait  I.  L.  B.  lu  Bom. 
888,  and  Natesa  Ayyar  y.  AnnO" 
eami  Avyar,  I.  L.  B.  Z6  Mad«  42^, 
referred  to.  Pasupiti  Natq  Boss 
V.  Nasdo  Lal  Boss,  1.  L.  B.  80 
Gala  •-  •••  .••  718 
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— — — — Sale     for 

arrears  of  rent  '^Benaal  Bent  Act 
(Bengal  Act  Fill  <f  1869)  ss.  69, 
60,  64^^  Decree  for  arrears  of  rent 
against  Mindu  keiress'^Ment 
accrued  due  cftet  death  of  full 
owner-^Whai  passes  by  sale, 
whether  limited  or  absolute  estate. 

In  execution  of  a  decree  for 
arrears  of  rent  obtained  in  a  suit 
under  the  Bengal  Bent  Act  ( Bengal 
Act  YIEI  of  1869)  by  some  only 
of  seTeral  co-sharer  landlords 
against  a  Hindu  daughter  for 
arrears  accruing  after  her  father's 
death,  an  under- tenure  of  which 
she  was  in  possession  and  in  enjoy- 
ment  of  the  rents  and  profits  was 
sold  under  the  proyisions  of  s.  64 
of  the  Act :  Sold,  by  the  Judicial 
Committee  (affirming  the  judgment 
of  the  High  Court)  that  only  the 
limited  interest  which  she  took  as 
her  father's  daughter,  and  not  an 


Fioi 


Exeoution  of  Deoree^eoncluded. 


absolute  interest  in  the  estate  pass- 
ed by  the  sale.  The  liability  for 
rent  ought  to  be  regarded  as  her 
personal  liability,  and  ought  not  to 
oe  held  as  attaching  to  the  rever- 
sion unless  the  ItChdlords  proceeded 
to  bring  the  tenure  to  sale  under 
the  special  provisions  of  the  Bent 
Law.  JiBktf  EnisBNA  Bot  v. 
Bbojo  Lal  Beit,  I.  L.  B.  80  Calo.    660 


—    Security  bond 


— Mortgage-^ Sale  of  mortgaged 
property -^Civil  Procedure  Code 
(Act  XIV  of  1883)  s.  64S^ 
Transfer  of  Property  Act  (IV  </ 
1882)  f .  57  and  s.  99. 

The  relationsbiD  between  ft 
decree-holder  and  a  judgment- 
debtor  who  has  executed  a  security 
bond  under  s.  646,  d.  (c)  of  the 
CHyil  Proeedure  Code,  mortgsging 
certain  properties  for  the  due  per* 
formance  of  the  decree  or  order 
that  may  ultimatel^r  be  passed  bj 
the  appellate  court  is  not  that  of 
mortgagee  and  mortgagor ;  aod^  in 
the  event  of  the  appeal  being 
dismissed,  the  decree-holder  is 
entitled  to  realise  his  decretal 
money  by  sale  of  the  properties 
given  in  security  without  institut- 
ing a  suit  under  s.  67  of  the  Trans, 
fer  of  Property  Act.  Shtim 
SuNDAB  Lal  v.  Bajpai  Jainaba- 
TAH,  1.  L.  B.  80  Calc.  ...  1060 

Bxeoutiou  of  Decree,   Applica- 
tion for.    iS^  Limitation        ...  T61 

Execution  Proceedings.    See 

Civil  Pbocbditbb  Code  (Act  XiV 
OF  1882,  ss.  244,  311  ...  142 

Bxecator  de  son  tort.    See  Bbpbb8BK« 

TATIVB  of  DBOBASBD  PBBSOIT         ...10l4 

Executor,  Liability  of.    See  Cbbdi- 

TOB,  BieHT  OF  SUIT  BT  ...   987 

Executors.     See   Obioikal   Jubis- 
DioTioir     ...  ...  ...  889 

Ex-parte  decree  for  default.    See 

JUBISDIOTIOV  ...  •••  688 

Extrinsic  evidence,  admissibility 
of.    See  Lbasb»  coHSTBUCTiojr  of    883 

False  charge.   Sse  Comflaibt    415,  923 
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Pagjs 
False  imprisonment,  suit  for^ 
Limitation — Limitation  Act  (XV 
of  1877),  8eh.  II,  Art.  19^"  Im. 
frisonmeni  "^^Beleas^  on  hail — 
Period  from  which  limitatian  runs. 

To  support  an  tetion  for  false  im- 
prisonment nothiog  short  of  actual 
detention  and  complete  loss  of  free- 
dom is  sufficient.  Bird  ▼.  Jone§, 
7  Q.  fi.  742»  followed.  A  person  is 
not  under  imprisonment  after  his 
release  on  bail.  Limitation  there- 
fore runs  from  the  date  of  such  re- 
lease, and  a  suit  for  false  imprison- 
ment is  barred  (under  Art.  10  of 
8oh.  II  of  the  Limitation  Act)  un- 
less brought  within  one  jear  from 
that  date.  Mahammad  Yusufuddiit 

0.  Secrbtabt  or  ^tatb  fob  India, 

1.  L.  B.  8u  Calo.       ...  ...      872 

Family  settlement  in  perpetuity. 
See  Mahombdam  Law    ...  ...  666 

Forelfirn  Company  not  reentered 
under  Indian  Companies  Act 
of  1882.    See  Fobbioh  Cobpora- 

TIOM,  SUIT  BT  ...  ...        103 

Foreifirn  Corporation,  suit  by— 
foreign  Company  not  registered 
under  the  Indian  Companies  Act 
of  1882-^Flaint,  verification  of  hif 
the  Manager  of  an  unregistered 
Company^  Civil  Procedure  Code 
{Act  XIV  of  1862)  ss.  430,  43S^ 
Indian  Companies  Act  (VI of  1882) 
ss.  6,  41,  224. 

A  foreign  Corporation  is  entitled 
to  sue  in  its  corporate  character  in 
this  country  without  being  regis- 
tered under  the  Indian  Companies 
Act  of  1882,  or  an  Act  of  Farlia- 
ment ;  and  a  plaint  in  such  a  suit 
«an  be  yerined  on  behalf  of  the 
Corporation  by  one  of  its  principal 
officers,  under  s.  436  of  the  Code  of 
Civil  Procedure.  A  Corporation 
duly  created  according  to  the  law 
of  one  State  may  sue  and  be  sued 
in  its  corporate  name  in  the  Courts 
of  other  States.  Campbell  t.  Jack* 
son,  I.  L.  B.  )2  Calo.  41,  and  Yvsuff 
Beg  y.  The  Board  of  Foreman  Jdit- 
sirms  rf  the  Presbyterian  dhurch  of 
Hew  York,  I.  L.  E.  16  All.,  420, 
distinguished. 

BiifOBB    Makttfactusing    Co.    V* 
Baunith,  I.  L.  B.  80  Calc.     ...  103 


Paqi 
Foreiflm  Territory.  See  PbAoticb  ...  9S4 
Forcred     Document,    using     as 
Genuine.  See  Chabgbs,  misjoiv- 
MM  OF  ...  ...  sn 

Forgery.  See  Chabobs,  xxs/oihdbb  or  8*2 
Fraud.    See  Ciyil  Pbocbdurb  Codb 
(Act  XIY  of  1882)  as.  244,  SJl   ...  142 

See  Docx7MBirr,  bxbctttioh  of  ...  48 

/90«  Obioihal  JuBisBicnov     ...  868 

Fraudulent  Decree,  see  Exbcutiob 
ofDbcbbb 7l8 

Gkxxis,  Loss  of.  See  Ihdiak  Bail- 
WATS  Act  (IX  of  1890)  s.  72        ...  217 

Qovemment,  power  of.  to  ac- 
quire property  for  a  Com- 
pany. See  Labd  Acqviutiob 
Act  (I  of  1894)88.  6,  7,  8,  9.  IJ, 
89,40,41,48,60  ...  ...    86 

Qovemment  settlement,  afEbot 
of.  See  Nawab  of  T£sx  ...  848 

Ghrant,     oonstruotion     of.       See 

DbBDS,  IirrBBPBBTATIOH  OF  ...     20 

Grant  by  way  of  lease.  See  Dbbzm, 

INTBBPBBTATIOM   OF      ...  ...      20 

Ghrant  for  life.   See  Dbbds,  intbbpbb- 

TATIOK  OF  ...  .,     20 

Qrant  for  maintenance.  SeeBEthB, 

IBTBBFBBTATIOH  OF      ...  ...     2^) 

QuaxdlaxX'-Ouardian  ad  litem — Oivil 
Procedure  Code  ( Act  XIV  qf  1882) 
ss.  443,  678-^Abtetice  of  formal 
order  appointing  guardian-^Sane' 
Hon  of  appoimtment  by  Court^^ 
Irregularity — Service  qf  summwss 
on  minors,  defect  in^Subsiamtial 
representation  <f  minors  in  suit. 
Under  a.  443  of  the  Ciril  Proce- 
dnreCode  (Act  XIYof  1882)  the 
Court  is  bound,  after  satisfying  itself 
of  the  fact  of  minoritj,  to  appoint  a 
proper  person  to  act  od  behalf  of  a 
minor  in  the  conduct  of  a  suit ;  and 
this  rule  should  be  strictly  idlowed. 
But  where  the  Court  by  its  action 
has  given  its  sanction  to  theappear. 
anoe  of  a  person  as  such  a  guundian. 
the  absence  of  a  formal  order  of 
appointment  is  not  necessarily  fatal 
to  the  pioceediDgs.  The  mother  of 
certain  minor  defendants  appoued 
throughout  the  proceedings  in  a 
suit  as  their  guardian;  the  Court 
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PlOB 

Guardian — conclu  ded» 

admitted  the  plaint  in  which  she 
was  de!«oribed  as  gaardian,  and  in 
the  decree  and  exi cation  proceed- 
ings the  Court  so  described  her : — 
Held  that,  although  no  formal 
order  appointing  ner  guardian 
ad  litem  was  drawn  up,  the  minors 
were  efiecti?ely  represented  in  the 
suit  by  their  mother,  and  with  the 
sanction  of  the  Court.  The  absence 
of  a  formal  order  appointing 
the  mother  gaurdian  ad  litem,  Kna 
the  fact  that  no  attempt  was  made 
to  serve  the  minors  (members  of 
a  joint  family)  or  their  mother 
personally  with  a  summons  before 
serring  it  on  the  odI^  adult  male 
member  and  the  manager  of  the 
joint  family  were  held,  under  the 
circumstances,  there  being  nothing 
to  suggest  that  the  interests  of  the 
minors  were  not  duly  protected  and 
the  defects  in  procedure  not  havinflc 
prejudiced  them,  to  be  merely  irre- 
gularities under  s.  678  of  the  Code 
of  Cvil  Procedure  and  not  errors  fatal 
to  the  suit.  Suresk  Chunder  Wum 
Chowdhry  v.  JuQut  Chunder  Deb, 
I.  L.  is.  14  Calc  204  and  Hart 
Saran  Moitra  r,  Bhubaneewari 
JDeU,  I.  L.  R.  15  Calc.  40;  L.  E. 
16, 1.  A.  196,  referred  to.  WalI4V 
V.  Banke  Behabi  Pebshad  Singh, 
I.  L.  K.  80  Calc.  ...  ...1021 

Gimrdian  ad  litem.  See  Qvimvuln    1021 

See    Com-  * 


Guardian    of    Minor. 
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Paob 
High  Court,  power  of.  to  review 
orders  passed  by  Presidenoy 
Small  Cause  Court  without 
jurisdlotion.  £^e  Jubisbiotzon...  688 
Hindu     JjBLW-^Adoption — Power    of 
widow  to  give  a  eon  in    adoption"^ 
Authoritif    to      give    in    adoption. 
According  to  Hindu  law,  a  widow, 
even  in  the  absence  of  any  author- 
ity from  her  deceased  husband,  is 
CDmpetent  to  giye  one  of  her  sons 
in   adopticm.     Sri    Balusu  OurU' 
lingasicami    y.    Sri  Balusu  JEUima 
Lakthmamma,!.  L.E.  S2  Mad.  898» 
L.  P.  26  I.    JL.m,MhaleabaiY. 
Vithoba  Ehandappa  Quhe,  7  Bom. 
H.     C.     Appz.    26,    Buroioondree 
Doueer.  Chundermoney  Dossee,  Sev. 
Bep.  988,  and  Tarini  Charan  Chow 
dhry  T.   Saroda  Sundary  Daeei,  8 
B.   L.  R.  (A.  C.)   146,  11  W.  B. 
468,  referred  to.  Rangubai  y.  BAa- 
girthibai.  I.  L.  E.  2.   Bom.   877, 
distinguished.       Jooesh  Cbindba 

BiiNBBJBB     17.     NbITTAKAU    DbBI> 

I.  L.  B.8jCalc.  ...  ...  965 


Guardians  and  Wards  Act,  VIII 
of  1890,  88.47,  48.  See  Com. 
PBOMISB  ...  618 
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DICTION 


See  Obioinil  Jubis- 


869 


-•  Interference  by.   See 

JUBISDICTION  ...  112,  508 


*-,  power  of.    See  Bbvbb- 
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468 


-,  to  question 


validity  of  land-acquisition 
proceedingrs.  Se^  Lahd  Acqujsi- 
WON  Act  (I  OF  J89i)  ss.  6,  7,  8, 
9,11,39,40,41.48,60  ...    36 


Adoption^  validiiv  qf^Son 
of  a  Brahmo,  adoption  qf-^Onut  of 
proof —Ineapaeity-^Brahmo  Samaj 
—  Evidence  taken  on  Commiesion, 
reference  to  —  Practice. 

The  fact  of  adoption  bsing  admit- 
ted and  its  validity  impugned  on  the 
ground  cf  incapacity  on  the  part 
of  the  adopted  son,  it  is  for 
the  party  so  impugning  the  rali- 
dity  of  the  adoption  to  establish 
the  alleged  incapacity.  No  ques- 
tion as  to  custom  or  usage  being 
raised  in  the  pleadings,  the  adop- 
tion must  be  determined  by  refer- 
ence to  the  principles  of  Hiudu 
law.  Eyidence  taken  on  commis- 
sion until  tendered  and  admitted 
as  eyidence  in  the  sait  cannot  be 
made  use  of  by  either  party.  Nie» 
tarini  Daseee  v.  Nundo  Lall  Boee, 
8  C.  W.  N.  239  (note«)»  dissented 
from.  loasmnch  as  a  Hindu  hay- 
ing renounced  Hinduism  is  entitled 
to  reyert  to  Hinduism  according  to 
the  rites  of  that  religion,  it  follows 
that  his  infant  son  can  with  his  con- 
sent and  approval  also  revert  in 
the  same  maimer.  W  here  an  or- 
thodox Hindu  adopted  an  ir.fant 
son  of  a  member  of  the  tiadharan 
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Hindu  Jjaw^eontinusd, 


Brahmo  Sama  j :  JIM,  that  in  the 
absence  of  pi  oof  of  special  custom, 
such  adoption  was  Talid  under  the 
Hindn  law.  Shamslng  ▼.  Santahai, 
I.  L.  E.  3^6  Bom.  561,  followed. 
£v8UM  KuMABi  Rot  v.  Satta 
Eamjan  Das,  I.  L.  E.  SO  Calc.  ...  999 
•^oint'familjt — Evidence  of 


Separation^Conduct  tf  parties  ae 
shomng  intention  ^Decree  in  liii' 
gation  betuteen  membere  creating 
partition'-' Decree  ascertaining 
shares  of  individual  members. 

Where  it  was  found  (1)  that  the 
result  of  former  litigation  had  been 
to  ascertain  the  shares  of  indivi- 
duals of  a  Hindu  family,  and  that^ 
although  there  had  been,  from  the 
nature  of  the  property,  no  partiti<m 
by  metes  and  bounds,  there  was  un- 
doubtedly a  numerical  dirision,  by 
which  the  share  of  each  member 
was  fixed,  and  (2)  that  petitions  by 
thevarious  members'.under  the  Land 
Eegistration  Act  of  187S  clearly 
indicated  individual  and  not  joint 
ownership  under  the  fimd  decree  in 
the  litigation  :  Edd,  looking  at  the 
conduct  of  the  jparties,  in  order  to 
arrive  at  their  intention  as  tosepar- 
ation,  and  at  the  whole  drcum- 
stances  of  the  case,  that,  notwith- 
ttandiog  the  imperfect  form  of  the 
decree,  a  separation  of  the  joint 
family    was     established.      Eam 

FSRSHAD       SiHOH    O.        LaKHPATZ 

EoBB,!.  L.  K.  80  Calc... 

Fartitionr-Bequisites  for 
Fartilion—Deed  defining  and 
allotting  shares^^ect  on  deed  if 
'    quent    conduct  fif  the  parties 


^^^^ect  of  deed  as  regards  minor 
members  <f  the  joint  family— Me^ 
union  of  ffiember  gfter  once  leparat* 
ing  himself 

An  ikramama  executed  by  tne 
members  of  a  joint  family,  some 
of  whom  were  minozs,  stated  in  un> 
ambiguous  terms  that  defined  shares 
in  the  whole  joint  property  had 
been  allotted  to  the  several  co-par- 
oeners,  and  also  gave  liberty  to 
any  of  the  parties  to  it  "either 
to  live  together  as  a  member  of 
the  joint  family  as  before  or  to 
separate  his  own  business  *."  Seldp 


2S1 


Pact 


Hindu  Law  ^continued. 


that  the  e£Eiect  of  tiif  deed  was  to 
cause  a  separation  in  estate  and 
interest  between  all  tbe  oo-par- 
ceners.  The  clause  giving  the 
parties  the  option  of  being  joint  <a 
separate  was  not  inconsistent  with 
a  separation  in  estate.  It  conferred 
on  tne  parties  no  larger  liberty  of 
choice  than  they  would  have  had 
without  it.  They  might  elect  either 
to  have  a  partition  of  their  sharea 
by  metes  and  bounds,  or  to  eootin- 
ue  to  live  together  and  enjov  their 
property  in  common  as  before. 
Whether  thev  did  one  or  the  other 
would  affect  the  mode  of  enjoyment, 
but  not  the  teoure  of  the  proper^ 
or  their  interest  in  it,  which  was 
on  the  principle  of  the  case  of 
Jppovier  v.  Mama  Subha  Aiwn^ 
11  Mad.  I.  A.  76,  determined  by 
the  allotment  to  them  of  defined 
shares  by  the  ikramama.  The 
legal  effect  of  the  ikramama  could 
not  be  controlled  or  altered  by  evi- 
deuce  of  the  subsequent  oonduct 
of  the  parties;  but  such  oonduct 
in  this  case  was  not  inconsistent 
with  an  intention  to  subject  the 
whole  property  to  a  division  of 
interest,  although  it  was  not  imme* 
diately  to  be  perfected  by  an  actual 
partition.  Meld,  also,  that  the  ikrar- 
nama  was  binding  on  the  minors. 
It  followed  from  the  admitted  right 
of  any  co^)aroener  to  daim  pajrti- 
tion  that  a  Talid  offreement  for 
partition  could  be  made  during  the 
minority  of  one  or  more  of  the  eo« 
parceners.  If  it  was  unfair  or  pre- 
jodidal  to  their  interests,  the 
minors  could,  by  proper  proceedinffs 
on  attaining  majority,  set  it  aride 
so  far  as  it  concerns,  themselves. 
Qifcere  .*  whether  in  Bengal  a  mem- 
ber of  a  joint  family  once  separated 
can  re-unite  only  (according  to  the 
text  .of  Vrihaspati  quoted  in  the 
mitakshara,  Ch.  II,  a.  9)  with  a 
£ather»  brotJier,  or  paternal  unde. 
Balkishen  Das  o.  Ram.  Kabaut 
8ahu,  L  L.  E.  80  Gale.  ••• 

'Partition — T^ansaetioms 
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amounting  to  partition  or  sepora* 
tion'^ Be -union  ^Agreement  to  re' 
unite— Minor -^Preeumotum  whem 
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one  eo-pareener  separaies  himtdf^ 
Agreement  to  remain  united'^Mi' 
iakehara  Law. 

According  to  the  text  of  Yrihas- 
paii  (Mitakshara  Ch.  II,  8.  9),  a  re- 
union in  estate  properly  so-called 
oan   only     take     place     between 
persons     who     were     parties     to 
the    original     partition.    Semble: 
An  agreement  to  re-nnite  cannot  be 
made  on  behalf  of  a  person  during 
his  minority.    There  is  no  presump- 
tion when  one  co-parcener  separ- 
ates frcmi  the  others  that  the  latter 
remain  united.    Wliere  it  is  neces- 
sary,  in   order   to    ascertain   the 
share  of  the  out-goinff  co-parcener, 
to  fix  the  shares  whicn  the  others 
are,  or  would  be»  entitled  to,  the 
separation  of  one  may  be  said  to  be 
the  Tirtnal  separation  of  all.    And 
an  agreement  amongst  the  remaiso 
ing  co-paroeners  to  remain  united 
or  to  re-unite  must  be  prored  like 
an^  other  fact.    In  this  cas^,  in 
which  the  appellant  claimed  to  be 
entitled,  on  the  deatli  of  his  uncle 
in  188;?,  to  the  property  of  a  joint 
family   by  right  of  surviyorship, 
one  of  the  members  had  admitted- 
ly separated  himself  in  1869,  and 
no  agreement  by  the  other  members 
to  remain  united  or  to  le-uniie  had 
been  proved,  and  w^n  the  dreum- 
stances  of,  and  eyidence  in,  the 
suit,  it  was  held   by  the  Judicial 
Committee  that  the  appellant  had 
not  sufficiently  established  the  state 
of  jointness  between  himself  and 
his  uncle,  which  was  necessary  to 
make   his  claim  successful;    and 
that  eren  had  it  been  established, 
transactions  in  1889  settled  with 
the  appellant's  knowledge  and  con- 
sent    amounted    to      a    division 
amongst  the  members  of  the  family 
w^ich    would   defeat    his    claim. 

BaLABUX    9.  HUKHKABAI,  L  L.  B. 

80Calo«     ...  .«•  •-  726 

— — — —  Will,  construction  of^ 
Idol-^JBequest  to  Idol  not  in  exist* 
encc'^lnheritanee'^Stridhan^^  Un» 
chastity — Consanguinity -^Spiritual 
heneJU. 
A  bequest  to  an  idol  not  in  existence 
at  the  time  of  the  testator's  death 


Fa&s 

Hindu  iMW^^coneluded, 

is  void.  TJnchastity  does  not  debar 
a  Hindu  woman  from  inheriting 
the  stridhan  property  of  her  female 
relatives.  Oanga  Jati  y.  Ohasita, 
I.  L.  E.  1  All.  46,  followed.  Jtam^ 
natk  Tolapattro  y.  Durga  Sundari 
Debi,  I.  L.  B.  4  Calc.  660,  Hama- 
nanda  y.  Baikithori  JSarmanit 
I.  L.  E.  22  Oalc.  S47,  distin^suished. 
Under  the  Bengal  Sdiool  of  Hindu 
law,  inheritance  depends  on  con* 
eanguinity  so  far  as  the  near  rela- 
tives are  concerned,  but  in  the  case 
of  remoter  relations  the  law  falls 
back  on  the  principle  of  spiritual 
benefit.  NooBVVRJL-Nkimim  Das- 
SBB  V,  Benot  Kbishka  Dbb,  I.  L. 
E.  90  Oalc.  ...  ...  621 

Hindu  Widow,  lease  srrantedby. 
See  Lbasb  •••  ...  •••  990 

Human  food,  deBtruction  of 
articles  for.  8se  Calcutta  Mu« 
HiciPAL  Act  ...  .«.  421 

HundL     See  Noticb  of    dishokoub  977 
Husband,   Liability  of.     See   Di- 
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631 


Idol.    See  EiSDV  law  621 

Illegal  oess.  See  Fbinoipal  akd 
AaBMT       •••  ...  •••1011 

Illefiritlinacy.  See  Mahomedab 
Law  ...  ...  ...  683 

Illusory  gifts  for  charitable 
purposes.  See  Wakf,  yAxiDiir 
OF  ...  ...  ...  666 

Immoral  and  indecent  Acts. 
See  Sbcubitt  fob  good  bbha- 
yiouB       ...  ...  •«•  366 

Impartible  Bstate.  See  Nawab 
ofTInk    ....  ...  .„  848 

,  Raj.    See  Dbsds*  intbb- 

PBBTATIOB  OF  ...  ...      20 

Incapacity.    See  Hindu  Law        ...  999 

Indian  Companies  Act  (VI  of 
1882)    ss.    6,  41,     224.     See 

FOBBIQB  COBPOBATIOB,  BUIT  BY   ...   103 


SS. 


169,  214.    See  Noticb  of  Appbal  768 
-—^Easements  Act  (V  of  1882). 
/Stf0  FBBso&iPXiQir      •••  ...  603 
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Indian  Railways  Act  (IX  of 
1890)  8.  72SUk  Note,  Form 
B^Indian  Contract  Act  (IX  of 
1872)  St,  151,  152,  161-Railwa^ 
Company^Goods,  loss  of-^  Bailee'^ 
Suit  for  eompensation, 

A  ape oial  agreement,  known  as 
••  Kisk  Note,  Form  B,*'  sanctioned 
by  the  Governor-General  in  Council 
under  s.  72,  el.  (2)  of  the  Indian 
Eailwajs  AcN  itbsolTes  a  l^ail^-ay 
Company  from  all  liability  for  loss 
of  goods  from  any  cause  whatsoever. 
The  Company  in  such  a  case  is  not 
a  biilee  under  the  Indian  Contract 
Act.  Too  VTA  Bah  v.  East 
IirniAir  Bailwat  Cokpant,  L  L. 
E.  80  Calc,  ...  .^  257 

Inferiority  In   quality.    See  Con- 

TBACT         ...  •••  ...  649 

Inheritance.    5#eHivDuLAW       ^  b2\ 

.     See  Mahombdah  Law    683 

Injunction.      See  Fasbmbht  ...  281 

— — ^— .     S(M  Land  Acquisitiow 

Act  (I  OF  1894)  sa.  6,7,  8,9,  i:, 
89,40,41,48,5)  ...  ...     86 

Ix^ury.    See  CtnuitiJLh  Intikidatioit  418 
Inquiry  or  Trial.    SeeTRAVstER    ...  698 

Insolvency — Civil  Procedure  Code 
{Act  XlVqf  18S2),  #.  357'-'Deht 
not  included  in  the  Schedule-- In- 
solvent debtor  t  discharge  of-^ 
Siaht  of  creditor  not  in  the  Sche- 
'dule'  against  the  discharged  insoU 
venfs  property '^Limitation  Act 
(XT  of  1877),  Schedule  II,  Articles 
178, 179. 

A  creditor  whose  debt  has  not 
been  included  in  the  scheduled 
debts  within  the  menning  of  s. 
867  of  the  Code  of  Civil  Proce- 
dure is  entitled  to  proceed  with 
execution  of  his  decree  against  the 
insolvent's  property,  notwithstand- 
ing his  discharee.  Haro  Pria 
Dahia  v.  Shama  Charan  Sen,  I.  L. 
B.  16  Calc  592,  and  Sheoraj  Singh 
V.  Oauri  Sahai,  I.  L.  R.  21  All. 
227,  referred  to.  On  an  application 
for  execution  of  a  decree  having 
been  made  by  the  decree-holder, 
the  salary  of  the  judgment-debtor 
was  attached.  The  judgment- 
debtor  having  renresented  that,  as 
all  his  property    nad  rested  in  a 


Paqb 
Insolvency  ^concluded. 

Beceiver,  he  having  taken  iusol- 
vency  proceeding,  the  execation 
could  not  be  earned  on,  the  Conrt 
released  from  attachment  the 
salarv  of  the  judment-debtcv 
which  had  been  attached.  Subse- 
quently the  insolvency  proceedings 
came  to  an  end  by  the  discharge 
of  the  Receiver.  Within  three 
years  from  the  final  discharge*  the 
decree-holder  made  another  appli- 
cation asking  the  Court  to  revive 
bis  former  application  for  execu« 
tion.  The  judgment-debtor  object- 
ed to  the  execution  on  the  |^und 
that  it  was  barred  by  limitation. 
Held,  that  the  case  was  governed 
hj  article  178,  Schedule  II  of  the 
lamitatiun  Act,  and  that  the 
present  application  was  one  m  con- 
tinuation of  the  previous  applica- 
tion, and  it  having  been  made 
within  three  years  from  the  time 
when  the  decree-holder  became 
entitled  to  ask  the  Court  to  revive 
lis  former  application  by  reason 
of  ike  insolvency  proceedings 
having  been  broneht  to  an  end  by 
the  discharge  of  the  Receiver,  was 
not  birred  oy  limitation.  Where 
a  decree  directed  that  the  "  plaintiff 
shall  not  be  able  to  take  out  execu- 
tion of  decree  until  the  disposal  of 
Setition  for  insolvency  made  by  the 
efendants  before  the  Distxiot . 
Judge  of  Patna  "  snd  the  applica- 
tion for  execution  not  made  until 
after  three  years  from  the  date  of 
the  order  of  the  first  Court  in  the 
insolvency  proceedings :  JECeld,  that 
the  limitation  applicable  to  the  exe- 
cution of  si'ch  decree  was  that 
provided  for  by  article  178,  Sche- 
dule II  of  the  Limitation  Act  (XV 
of  1877),  and  that  the  application 
for  execution  was  barred  by  limit- 
ation, it  not  having  been  made 
within  three  years  from  the  date  of 
the  order  of  the  first  Court  under 
B.  851  of  the  Civil  Procedure  Code, 
granting  the  petition  for  insolvency, 
when  the  right  to  make  th?  applica- 
tion first  accrued.  Muhammad 
Islam  V  Muhammad  Ahtan^  L  L. 
R.  16  All    237,  referred  to.     Asu- 

BAPUDDIM     AhMBD     O.    BsPIK   Bb- 

BARi  MuLLioK,  I.  L.R.  80  Calc.  ...  407 
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Insolvent  debtor,   discharere  of. 

See  Inbolvbncy  ...  ...  407 

Interest — Agreement  to  pay  interest- 
Evidence,  admissibility  qf— Pro- 
missory note — Civil  Procedmre 
Code  (Act  XIV  of  1882),  Chapter 
XXXIX,  s.  532. 

In  a  suit  instituted  under 
Chapter  XiXIX  of  the  Civa  Pro- 
oedure  Code  (Act  XIF  of  1882) 
the  plaintiff  is  not  entitled  to 
recover  any  interest  unless  such 
interest  is  specified  in  the  promis- 
sory note  itself,  or  to  give  eTidence 
regarding  any  agreement  to  pay 
interest;  Bemfry  v.  ShUlingford, 
I.  L.  K.  1  Calo.  130,  referred  to. 
Bhopati  Ram  v.  Soubbndea 
MoHDN  Tagobb,  I.  L.  E.  80  Calc.  446 
Mesne  profit s,  interest  on -^ 


Pagb 
Irrigation.    500EA0BMBNT  ...10^7 

Istemrari    Mokurari.    &ee  Dsbds, 

IKTBBPBBTATIOV  OF       ...  .».      20 

— ,      meaning 

of.    See  Lbasb,  oonstbuotiok  of     888 

Joint-family.    See  Hiitbu  Law      ...  231 

Judgment-debtor.  See  Ebpbbsbvta- 

TITB  OF  DBCBASBB  PBE80K  ...1044 


-,  deposit  by.  See 


Civil  Procedure  Uode  (Act  XIV  qf 
1862)  s,  21 L 

fiegard  being  had  to  the  provi- 
sions  of  8.  211  of  the  Civil  Pro. 
cedure  Code  (Act  XIV  of  1882) 
in    ike   ascertainment     of   mesne 

Erofits   due  to  the  decree-holder, 
e  is  entitled  to  receive  interest, 
year  by  year,  on  the  amount  found 
to  be  due.     ffurro   Dmrga   Chow- 
dhrani  v.     Survt  Sundari     Debi, 
I.  L.  B.  8  Calc  333  ;  L.  B.  9   1.  A. 
1,     distinguished.      Badhabaman 
MuNSHi  o,  SuiiBOMori  Dbbi,  I.  L. 
B.  30  Calc.  ...  ...  606 

Mortgage      hond-^Penalty 


— Increased  rate  of  interest  from 
datecfdtfavXt — Contract  Act  (IX 
of  1872)  #.  74-^Act  VI  qf  1899 
S.4, 

A  stipulation  in  a  bond  for 
increased  interest  from  the  date  of 
default  may  be  a  gtipula^on  by  way 
of  penalty,  and  the  Courts  in  this 
country  are  competent  to  grant 
equitable  relief  against  such  stipu- 
lations independently  of  s.  71  of 
the  Contract  Act.  Abdul  Gaui  v. 
Nabdlal,  I.  L.  B.  80  Cale.  ...    16 

to  date    of  realisation. 

iStftf  Mobtqagb  ...  '••  968 
rate  of  specified,  in  dar- 

putni  lease.    See    Abbbabs    of 

BBNT,  SUIT  FOB  ...  ...    ^18 

Intervention.    See  Divobob  ...  4i89 

Irregularity.    See  Gtjabdian  ...  1021 


Chambbbs 

Jurisdiction— '.4WacA»i«»*  0/  *' crops" 
cut  and  stored— *' Crqps  or  other 
produce  qf  land,*'  meaning  of^ 
Criminal  Procedure  Code  (Act  V  of 
1898)  ss.  145  and  146. 

The  words  "crops  or  other 
produce  of  land  *'  in  sub-s.  (2) 
of  8. 146  of  the  Criminal  Proce- 
dure Code  mean  crops  or 
other  produce  of  land  attached  to 
the  land.  A  Magistrate  there- 
fore has  no  jurisdiction  under  s 
146  of  the  Code  to  attach  crops 
which  have  been  severed  from  tne 
land  and  stored.  Bamzan  Ali  v. 
Janabdhan  SiNQH,  I.  L.  B.  80 
Calc.  «••  ...  ...  110 

— —  ■ Criminal     Procedure 

Code  (Act  Vof  1898)  ss.  107,  145  - 
Proceedings  under  #.  145  of  the  Code, 
initiation  of -- Security  for  keeping 
the  peace. 

The  making  of  a  formal 
order  under  sub-section  (1)  of  s. 
146  of  the  Criminal  Procedure  Code 
is  absolutely  necessary  to  give  the 
Magistrate  jurisdiction  to  initiate 
proceedings  under  that  section, 
where  a  notice  was  issued  on  the 
parties  under  s.  107  of  the  Criminal 
Procedure  Code  to  show  cause  why 
they  should  not  execute  a  bond  to 
keep  the  peace ;  and  the  Magistrate 
at  the  hearing  recordec*  an  order 
wherein  be  stated  that  it  appeared 
to  him  that,  on  the  facts,  the  case 
was  one  for  the  application  of 
8.  146  of  the  Code  and  not  of  s.  107, 
and  he  then  proceeded  to  '*bind 
down"  the  first  party  under  sub- 
section (6)  of  s.  146.  Held,^  that 
the  expression  "bind  down"  was 
not  correct,  and  that  the  order  was 
entirely  bad.  Sukbu  Dosaub  v. 
Bam  Pbroash  Singh,  I.  L.  ii.  SO 
Calc.  ...  ...  ...  443 
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Jorisdiotion-^Oioitiia/  Procedm^ 
Codw  (AH  V  ^f  1S98)  #.  146^ 
Ifaffittrate's  pcwer  qf  io  Httjf 
proceedings  and  cancel  order  paesed 
by  Mm  under  suh-e.  (J)i  #.  146-^ 
Bevision'^Eigh  Court,  intetferene^ 
hy. 

A  Magistrate  hat  jurisdiction  to 
cancel  an  order  passed  under  8nb-s« 
(1)  o£  s.  145  of  the  Criminal  Pro- 
cedure Code  and  to  stay  proceedings 
if  he  becomes  S8tisfiea»  whatcTer 
the  source  of  information  maj  be, 
that  the  state  of  things  does  not 
exist,  which  alone  would  gire 
jurisdiction  to  proceed  with  the 
inquiry.  Where  therefore  a 
Mai^istrate,  having  ioBtituted  pro- 
ceedings and  passed  an  order  under 
tub-s.  (1)  of  8. 1469  reeeired  intom* 
ation,  which  he  bdiered,  that 
there  bo  longer  existed  a  dispute 
likelj  to  cause  a  breach  of  the 
peace,  and  before  any  written 
statement  had  been  filed  by  eitker 
side,  cancelled  his  order  and  stayed 
the  proceedings.  HMf  that  the 
High  Court  could  not  interfere, 
as  the  Mapstratehad  not  acted 
without  jurisdiction.  Tarini 
Charan  Chcwdkry  r.  Amulya 
MatanBov.l.  L.  B.  M  Oalc  667, 
referred  to;  Mmrbyllubh  Narain 
Singh  v.  Luehmesiear  Proead  Singh, 
I.  L.  R.  26  Calc.  188,  dittiDguithed. 
llAiriHBBA  Chiudba  Nahdi  e, 
Basada  Eaitta  Chowdhvt,  I.  L. 
B.  80  Calc.  ...  ...  118 

— Orimfaa^     Proeetftire 

Code  (AH  V  of  1896)  st.  IdS,  366, 
366^WUne§i,  aHendance  qf^ 
Proc«f«,  r^fk^al  to  imntO'^ 
Magiitrat0,  dieetoium  of  — Sigh 
Couri,  power  cf  interference  hf-^ 
Charter  Aet  {24  and  26  Viet.  C. 
104)  #.  16 — Froeeedinge  mndor 
Chapter  XII  if  ths  Orimtnel 
Procedure  Code. 

Where  the  refusal  byaMafi;i8* 
trate  to  assist  one  of  the  parties 
to  a  proceeding  under  Chapter  XII 
of  the  Criminal  Procedure  Code 
in  procnring  the  attendance  of  his 
witnesses  depriyed  that  psrty  of 
a  hearing  on  the  only  qnestioii  for 
the  determination  of  the  Court  and 
so  amounted  to  a  denial  of  justiee: 
ffeld,    that    the    Magistrate     in 


Jarifldiotion— ^MwtotM<{. 
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refusing  process  acted  without  juris- 
diction. Madhmb  Chandra  TamU  t. 
Martin,  I.  L.  H.  80  Calc  608  (note) 
referred  to.  The  High  Court  in 
the  exercise  of  general  powers  of 
supervision  rested  under  84  and  86 
Vict.,  c.  J  04,  s.  16,  has  power  to 
interfere  in  a  case  like  this*  eren 
if  it  cannot,  in  strictness,  be  said 
that  the  Magistrate  acted  without 
jurisdiction.  A  mere  refasal,  how* 
erer,  to  summon  or  examine  a 
particular  witness  or  witnesses 
cited  by  a  party,  in  proceedings 
under  Chapter  lul  of  tne  Criminal 
Procedure  Code,  is  not  necessarily 
a  ground  for  interference  by  the 
High  Coart.  It  cannot  be  laid 
down  as  a  rule  of  law  that  prrceed- 
ings  under  Chapter  XII  of  the 
Criminal  Procedure  Code  should 
be  regarded,  as  to  procedure,  as 
summons  cases.  Burindra  Narain 
Singh  Chowdhry  r.  Bkobani  Prea 
Baruani,  I.  L.  K.  11  Calc.  768, 
and  Bam  Chandra  Dae  r. 
Monohur  Boy,  I.  L.  B.  81  Calc.  89, 
explained.         Sdbjta  Kavta  * 

Achabjb:b     e.     Hbx     Chithdbx 
Chowdhbt,  1.  L.  B.  80  Calc.       ...  608 

See  D18PO8SB88IOV  ...  710 


»See  DiTOBOB 
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'High  Court,  pover  cf. 


.  to  review,  orders  paseea  without 
Jurisdiction  in  the  Prtsidemey 
Small  Cause  Couri^-^Beneh  eommst* 
ing  of  the  Chief  JusHca  and 
another  Judg&^-Oharter  Act 
{24^26  Vict,  c  iO^  M.  M  16^ 
Begutrar,  Presidency  Small  Cause 
Court,  jurisdiction  of^Es-patie 
di  eras  for  drfault^  Civil  Proredura 
Code  {Act  XIV  of  1862)  s.  622-^ 
BmleseS,  70,  92,  94  (filmed  by 
the  High  Court)  under  s.  9  of  the 
Preeidency  Small  Came  Courts  Act 
(J)     of    1896). 

By  Tirtue  of  tiie  power 
conferred  under  s.  14  of  the 
Charter  Act  (84  and  26  Vict.  & 
104)  the  Chief  Justice,  by  constitut- 
ing  a  Dirision  Court  oonsistiog 
of  himself  and  any  other  Judge 
of  the  High  Court  can  deal  wiOi 
applications  a«;ainst  an  order  made 
by    the    Presidency    Small  Cause 
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Court.        Shamther       liundul    y. 
Oanendra  Narain  Mitter,  I.  L.  B. 
29   Gale.     498.    Hie  Hdgistinr  of 
the  Presidency  Small  CauBe  Court 
hag  CO    jnriadiction    to    entertain 
•n  application  for  new  trial  to  set 
aside    an    ex-parU    decree   made 
by    him    for  default.    Halabhab 
Maiti    e.      Chottokno      Haiti, 
I.  L.  E.  80  Caio.  ...  ...  688 

See  Land  Acquisition 


Act  (I  OF  1894)  Bs.  6.  7,  8,  9,  11, 
89,40,41,48,60  ...  ...    86 

'Muneiff,   juritdieiion 


(f—^ent^  suit  for  ^Bengal  Tenancy 
Act  (V III  of  1885)  i,  lU-^CivU 
Procedure  Code  (Act  XIV  of  1882) 
$9.  15  and  17^  Civil  Courte  Act 
(XII  of  1887)  9,  19--Caute  of 
action — Pecuniary  limitation — 
Second  appeal. 

Section  144  of  the  Bengal  Tenan- 
cy Act  is  controlled  by  ss.  15  and 
17  of  the  Civil  Procedure  Code ; 
a  suit  for  rent  is  therefore  to  be 
instituted,  subject  to  pecuniary 
limitations,  in  the  Court  of  the 
lowest  grade  competent  to  try  it. 
Fazlub  Bahim  Abt7  Ahhbd  o. 
DwABEA  Nath  Chowdhbt,  L  L.  B. 
80  Calc.      ...  ...  ...  463 
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— — "Por^w*  concerned  in 

9ueh  di9pute,"  meaning  of^AddU 
tion  of  partiee  during  prooeeding9f 
effect  of—tvefh  proeeedinge,  if  ne- 
eeeearg — Omieeion  to  add  neceaeary 
partiee— Diepute  ae  to  separate 
plots  of  land'^Separate  proceed^ 
ingst  (f  necessary  Criminal  Pro- 
cedure  Code  (Act  V  of  1898)  s.  146. 
Proceedings  under  s.  146  of  the 
Criminal  Procedure  Code  are  not 
without  jurisdiction  because  the 
Magistrate  on  information  before 
him  has  made  parties  thereto  only 
those  actually  in  dispute  and  likely 
to  cause  a  breach  of  the  peace, 
although  during  such  proceedings 
it  is  brought  to  his  notice  that 
another  party  is  interested  in  the 
subject-matter  of  the  dispute,  nor  is 
the  Magistrate  bound  to  stay  such 
proceedmgs.  The  words  "  parties 
concerned  in  such  dispute "  are 
intended  to  indicate  all  persons 
claiming  to  be  in  postessioii  at  the 


time  of  the  initial  orders  under 
el.  (I),  s.  140  of  the  Code.  A  claim 
merely  to  a  right  to  possession,  as 
distinguished  from  a  claim  to  be  in 
possession,  would  be  outside  the 
scope  of  the  inquiry.  Where  there 
has  been  an  addition  of  a  partT 
after  the  initiation  of  the  proceed- 
ings, there  is  no  necessity  for 
fresh  proceedings  in  consequence, 
if  the  party  added  was  concerned 
originally  in  the  dispute,  which  is 
the  foundation  of  the  proceedings: 
Up  to  the  time  the  inquiry  begins 
parties  may  be  added.  If  they  are 
added  after,  it  is.  an  irregularity, 
but  it  is  not  necessary  to  initiate 
frerii  proceedings,  though  evidence 
previously  taken  ooght,  it  the 
parties  added  require  it,  to  be 
again  taken  in  their  presence.  Pro- 
ceedings^ under  s.  145  are  not 
without  jurisdiction,  because  some 
person  claiming  possession  in  some 
way  of  the  lands  or  a  portion  of  the 
lands  in  dispute  has  not  been  made 
a  party,  he  not  being  one  of  the 
parties  in  the  dispute  likely  to 
cause  a  breach  of  the  peace,  so  far 
as  appeared  to  the  Magistrate,  such 
person  not  having  appeared  and 
raised  any  objection.  Proceedings 
imder  s.  146  are  not  without  juris- 
diction because  some  of  the  parties 
are  concerned  only  with  possession 
of  a  portion  of  the  lands  in  dispute. 
Protap  Narain  Singh  v.  Sajendra 
Narain  Singh,  I.  L.  B.  24  Calc  66, 
declared  obsolete.  Kbishna  Ka- 
viKi  V.  Abditl  Jubbab,  I.  L.  S. 
80  Calc.  ...  ...  166 


See  Bbcbiybb 


-•-  See  Kbs  Judicata 
—  See  SASCTioir   to 


PfiO- 
SBOtTTB  ...  ...  ... 

Sanction  to  prosecute'^ 
Criminal  Procedure  Code  (Act  V 
qf  1898)  s.  195,  euh-ss.  (6)  and 
{7)'^Sw>ordinate  authority'^  Son^ 
thai  Parganas  Justice  Eegulation 
(T  <f  1898)  s.  16.  I 

For  the  purposes  of  s.  196  of  the 
Code  of  Criminal  Procedure,  the 
Court  of  the  Depaty  Commissioner 
of  Sonthal  Parganas  shall  be 
deemed  to  be  subordinate  to  the 
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Jurisdiction  ^  ewdud$d, 

Oonrt  of  tke  CommiMioner  of  Bha- 
galpar.  Accordingly,  an  applica- 
tion against  an  order  of  the  Deputy 
CommiiBioner  of  Sonthal  Fargana*, 
roToking  a  lanction  given  by  the 
Subordinate  Judge  of  Godda  under 
f.  196  of  the  Code  of  Criminal  Pro- 
cedure, should  be  made  to  the 
Commissioner  of  Bhsgalpur,  and 
not  to  the  High  Court. 

MuHHi.  Lal  Chowdhbt  V, 
Padhait  MI88BX*  I.  L.  B.  80 
Oalc.  ...  ...  ...  »18 


'lyantfer  if    criminal 


eaie  to  Subordinate  Magistrate^ 
Dietriot  Maaittrate,  power  of,  to 
pais  order  relating  to  case  not  on 
hie  own  file — Criminal  Procedure 
Code  (Act  V  (f  1898)  te,   190,  192, 

485.  ^ 

When  a  case  is  once  made  over 
for  disposal  to  a  Subordinate    Ma- 
gistrate bjr  the  Pistrict  Magistrate, 
wie  latter  is  not  competent  to  pass 
any  order  relating  to  it  other  than 
an  order  such  as  mif^ht  be  made  by 
him  under  Chapter  XXXU  of  the 
Code  of  Criminal  Procedure.    Moul 
Singh  r.  Mahahir  Sinph,  4  C.W.N. 
242,  and  Oolapdy  Sheikh  t.    Queen- 
Empress,   I.  L   B.  27    Calo.    979, 
referred  to.     Radhabullit  Koy  ©. 
Bbnodb      Bbhabc      Chattbbjbb, 
I.  L.  E.  30  Calc.  ...  ...  449 

JnriBdiotion  of  Magistratea  See 

COHPLAIKT  ...  ...   ^28 

Ellraroha.  See  Illbgal  cbm  ...lOJl 

Land.  See  Lawd  Acquisitiok  Act 
(I  Of  1894)  ss.  6,  1,  8,  9,  11,  89. 
40,41,48,60  ...  ...     86 

Land  Aoqulsition  Act  (X  of 
1870}  88.  9, 16,  40.    See  NonoB  678 

(xvin 

of  1885).    See  Comfbitsation    ...  801 

(I      of 

1894.    See  Compbhsatioii  ...  801 


Paob 


ss.  6.  7,  8,  9  (2),  11,  39.  40,  41,  48 

if  enquirp'^Qovemment,  power  qf, 
to  acquire  property  for  a  Company 
— Lind  Acquisition  Act  proceed' 
ings    hy   Colleetor-  Jurisdiction^ 


Land  Acquisition  Act  (I  of  1894) 

'^continued. 

Collector  holding  enquiry,  whether  a 
Judicial  offlcer-^InjunetioH'-^Hifh 
Court,  power  qf,  to  question  validity 
<f  land  acquisition  proceedings^^ 
Civil  Procedure  Code  (XIV  of 
1882,  s.  424^Plaint,  amendment  <f 
'^Dtanages,  suit  for. 

8.424  of  the  Ciyil  Prooedara 
Code  relates  to  the  institntion  of  a 
suit  afipUDst  Uie  Secretary  of  State. 
There  is  nothing  in  the  law  to  show 
that  in  case  of  any  smendment 
necessitated  by  alleged  discovery  cf 
facts  prerionsly  unknown  to  the 
plaintiior,  the  Secretary  of  State 
should  hare  a  further  notice  of 
two  months.  No  notice  of  action 
is  required  against  the  Sub- 
Collector,  who  is  joined  in  the 
action  with  the  Secretary  of  State, 
inasmnch  as  he  is  not  sued  for 
any  act  done  by  him  indepen- 
dently of  the  Qoremment.  The 
jurisdiction  of  the  Land  Acquisi- 
tion Collector  extends  under  the 
Act  oyer  sereral  districts,  and  he 
has  power  to  hold  his  sittings  at 
the  office  to  which  he  was  posted. 
When  provisions  of  law  are  clear, 
it  is  not  competent  to  Courts  of 
Justice  to  enter  into  questions  of 
natural  justice*  and,  harin^  regard 
to  the  economic  and  social  condi- 
tions of  the  country,  the  provision 
that  the  Geyernment  shoiud  be  the 
sole  judge  of  what  is  likely  to 
prove  useful  to  the  public  is  both 
expedient  and  useful.  In  making 
an  acquisition  the  wishes  of  the 
owner  of  the  land  are  wholly  irre. 
leyant  under  the  Act.  There  is  no 
definition  of  a  "public  purpose" 
in  the  Land  Acquisition  Act,  nor 
any  limitation  regarding  what  is 
likely  to  prove  useful  to  the 
public:  both  matters  are  lef^  to 
the  absolute  discretion  of  the  Local 
Ooyernment*  and  it  is  not  compe- 
tent for  this  Court  to  assume  to 
itself  the  jurisdiction  to  impose 
restrictions  on  this  discretion  by 
holding  that  at  an  enquiry  under 
s.  40  of  the  Act,  the  person  whose 
land  is  intended  to  be  acquireil 
should  have  an  opportunity  to 
appear    and    object.    Tbis    is    a 
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Land  Aoqvdsition  Act  (I  of  18d4) 

oonne  whollj  contrary  to  the  * 
policy  of  tlie  Act.  8  40  of  the 
Act  eonttitiitef  the  Goremment 
custodian  of  the  pablio  interest! 
and  sole  jud^e  as  to  whether  the 
land  is  required  for  the  construc- 
tion of  work,  and  whether  that 
work  will  prove  useful  to  the 
public.  This  Court  is  not  compe- 
tent  to  question  the  ralidity  of  the 

froceedings  under  s.  40  of  the  Act. 
t  is  not  open  to  this  Court  to 
discuss  the  sufficiency  of  the  en- 
quiry made  by  the  Collector  or  his 
qualifications.  The  Local  Gorern- 
ment  is  sole  judge.  8.  41  of  the 
Land  Acquisition  Act  makes  the 
GoT^jmnient  sole,  judf^e  of  the 
manner  in  which  the  public  are  to 
have  the  use  of  the  Isnd  taken  up. 
A  Collector  holding  an  enquiry 
under  the  Lsnd  Acquisition  Act 
Is  not  a  judicial  officer,  nor  is  the 
proceeding  before  him  a  judicial 
proceeding*  He  i.cts  as  the  agent 
of  the  Government  for  the  purpose 
of  acquisition,  clothed  with  certain 
powers  to  require  the  attendance 
of  persons  to  make  statements 
relerant  to  the  matters  which  he 
has  to  enquire  into.  Durga  Dai 
SakkU  T.  Otteen-EfMoresst  I.  L.  K. 
27  Calc.  820,  followed.  Neither  the 
enquiry  nor  the  proceedings  held 
by  the  Land  Acquisition  Collector 
are  inyalid.  There  is  no  provision 
under  s.  89  of  the  Act  that  the 
consent  of  Government  should  be 
giren  after  the  agreement  is 
executed,  and  that  such  consent 
should  be  notified  br  a  resolution 
in   the    Gaaette.     Ezra,   v,   Ths 

8S0B1TABT    OV     STATX,  I.  L.  B.  SO 

Calc.  ...  ••«  •••    86 


Suit  ronu.    SeB  Dbcbbi  ...  601 
Landlord  and  Tenant    ^wCoh- 

FMSATIOV...                   —  •••  801 

'■                               I   I       ■     I.      8e$  SsNTa 
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Land  mark.  See  ABBrrEAToi  ...1094 
Land  Beflristration— Xa«k2  RegU^ 
troHon  Art  [VII  (B.  C.)  <f  1876] 
u,  4S,  44, 78 — Begii^atum  ofekaare 
in  an  eitate — Share  in  epee^flc  mam* 
zai  in  an  extate. 
The  Land  Begistration  Act 
Bengal  Act  VII  of  1876)  provides 
>r  the  registration  by  proprietors 
or  mortgagees  of  their  snares  in  aa 
estate,  but  does  not  make  it  incum- 
bent u^n  them  to  register  their 
shares  in  specific  mauaas  or  other 
portions  of  land  within  the  estate. 
^araghmoni  JDaei  T.  Nabokishore 
Lahiri,  L  L.  B.  80  Calc.  773, 
followed.  Dboki  8ivoh  e.  Laksh- 
HAN  £oT,  I.  L.  B.  80  Calc.        ...  88a 

Land  Beirlstration  Act  ryn(B. 
O.)  of  1876J  88.  42  44.  78.  See 
Land  Bboistbatioh  .••  •«.  880 


(Benffal 


Act  Vn  of  1876)  88.  42,  78. 
See  Laud  BiaisTBATiON  ...  778 

Land  Registration— Zand  Begis' 
traUon  Act  {Bengal  Aet  Vllif 
1876)  #f.  42,  78^C0'skarer*e  inter • 
est  by  amicable  settlement^ Begis" 
tration  of  proprietor's  share '^ 
Partition  Act  (Bengal  Act  V  qf 
1897)  s,   12. 

The  Ltnd  Begistraton  Act 
[VII  (6.U.)  of  1876J  requiires  the 
registration  by  the  rarions  proprie- 
tors of  their  shares  in  the  estates 
only,  and  does  not  seem  to  contem- 
plate a  registration  of  shares  in 
separate  mauaas  in  the  estates. 
The  pro?ii(ions  of  s.  42  of  the  Act 
haTc  therefore  no  application  to  the 
case  of  a  co-sharer  who,  by  an 
amicable  arrangement  between  the 
co-sharers,  has  Seen  placed  in  pos- 
session of  a  larger  share  than  his 
registered  share  in  some  mausas  and 
of  a  less  share  or  no  share  in 
others,  so  loni{  ss  the  total  interest 
which  he  holds  in  all  the  mauaas 
represents  his  ^registered  interest 
in  the  whole  estate.  Pabashmohi 
Dassi  v.  Nobokishorx  Lahibi,  I. 
L.  B.80Calo.  ...  ...  778 

Land  resumed  by  Govemxpent. 
6e#  iixsuMPTioii        ...  •••  811 

Leaae.    See  Bxnamdab  ...  ...  865 
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Jj&aae^LiiMiaiion-^MiHdu  widow, 
lease  granted  hy — Suit  hy  rever- 
Honers  for  khas  poseestioH'-^Zimit* 
ation  Act  (XV  (f  1877)  st.  9t,  118, 
125  and  141. 

A.  lease  granted  hj  a  Hindu 
widow  is  on  her  death  only 
Toidable  and  not  o{  itself  Toid.' 
Modhm  Sudan  Singh  y.  Boohe, 
I.  L.  B.  26  Oalc.  1 ;  L.  B.  84 
I.  A.  164,  followed.  Sadai  Naih 
y.  Serai  Naih,  I.  L.  B.  28  Cale. 
h%2,  referred  to.  On  the  death  of 
a  Uindu  widow  a  tnit  by  a  reyer- 
sioner  to  recoyer  possession  of 
immoyeable  property  by  setting 
aside  a  lease  execated  by  her  is 
goyernedby  Art.  91 ,  and  not  by 
Art.  141  of  Sch.  II  of  the  Limitation 
Act  (XV  of  1877).  Jagadamba 
Ohaodhrani  y.  Dakhina  Mohan 
Bog  Chaodhrg,  I.  L.  B.  18  Cale. 
808;L.  B.13I.A.  84,  Malkaryun 
Y.  Narhari,  I.  L.  B.  25  Bom.  887. 
L.  B.  27  I.  A.  21H,  Moheth  Narain 
Munshi  y.  Taruck  Nath  Moitra,  I. 
L.  B.  20  Cale.  487  ;  L.  B.  90  I.  A. 
80,  Shrinivash  Murar  y.  HanmctvU 
Chavdo  Deehapande,  I.  L.  B.  24 
Bom.  260,  Janki  Kunwar  y.  AjU 
Singh,  L  L.  B.  16  Cale.  68  ;  L.  B. 
14  I.  A.  148,  Mahahir  Pershad 
Singh  y  Hurrihur  Pershad  Narain 
Singh,  I.  L.  B.  10  Calo.  629,  and 
Chunder  Nath  BoisT.  Bam  Nidhi 
Pal,  6  C.  W.  N  868,  referred  to. 
Sheo  Shanhar  Oir  y.  Bam  Shewak 
Chowdhri,  I.  L.  B.  24  Cale.  77, 
distingniahed.  Bijot  Gopil 
MuEBBJi  V.  Nil  Batan  Muebbji, 
L  L.  B.  30  Calo.        ...  ...  990 

■    ■  Benetoal   of  lease — Qffh'    hg 

lessor  to  renete  lease  tnthout  stating 
terms,  ^ect  qf 'Arbitration-^ 
Awards  Valuation-^  Civil  Proce^ 
dure  Code  (Act  XIV  tf  1882)  s. 
625. 

In  an  agreement  to  lease  there 
was  a  proviso  to  the  follow- 
ing efitect : — "At  the  expiration  of 
the  period  of  the  lease,  in  the 
event  of  a  new  lease  not  being 
given,  the  said  lessor  shall  be  at 
liberty  to  resnme  direct  possession 
of  the  land  demised,  and  to  take 
over  all  the  buildings  then  stand* 
ing  thereon  at  a  valnation  arrived 
at  by  three  arbitrators "  :~.He/<f, 


Fagb 
LeaM  — eoMc^fid^. 

that  the  mere  offer  on  the  part  of 
the  lessor  to  grant  a  new  lease 
without  any  terms  being  mentioned 
oould  not  operate  as  the  giving 
of  such  lease  within  the  meaning 
of  the  document.  Heid,  further, 
that  if  there  was  no  matter  in 
difference  between  the  parties  whidi 
oould  be  referred  to  arDitration»  the 
valaation  made  by  three  persons 
appointed  by  the  plaintiff' was  not  an 
award  within  the  meaning  of  s.  62§ 
of  the  Civil  Procedure  Code,  and 
it  oould  not  therefore  be  filed  in 
Court.  Collins  y.  Collins,  26 
Beay.  806;  Leeds  y.  Burroughs, 
12  Bast  1,  referred  to -,  In  ra 
CaruS'Wilson  andOreene,  L.  B.  18 
Q.  B.  D.  7 ;  Chooneg  Moneig  Dassee 
y.  Bam  Xinknr  DM,  LX.  B.  28 
Cale.  166,  followed.  Maokaohtbv 
V.  Bambswab  Sikgh,  I.  L.B.  80 
Cale.  ...  ...  ...  881 

Lease,  oonstmotion  of—"  Istemrari 
mokurari,"  meaning  of-^Conduct 
and  intention  of  parties  ^  Local 
custom  "-Extrinsic  eeidence,  admis' 
mbilitg  qf-^Esloppel  bg  misrepresen- 
tation— Becognitum  of  succession 
to  tenancy — Belevant  fact — Em^ 
dence  Ajct  (I  of  1872),  #,  11,  el,  2. 

The  words  mokururi  istemrari  in 
a  lease  do  not  primarily  imply 
any  heritable  charaoter  in  tha 
grant,  as  the  term  mowrasi  does. 
They  imply  permanency,  from 
which,  in  a  seoondazy  sense,  such 
heritable  character  might  be  in- 
ferred, it  being  always  doubtful 
whether  they  mean  permanent 
during  the  life-time  of  tne  grantee 
or  permanent  as  regards  hereditary 
•haracter.  The  words  do  not  per 
se  convey  an  estate  of  inheritance, 
but  such  an  estate  can  be  created 
without  the  addition  of  any  other 
words,  the  circumstances  under 
which  the  lease  was  granted  and 
the    subsequent   conduct   of    the 

Sarties  being  capable  of  shewing 
xe  intention  with  sufficient  certain- 
ty to  enable  the  Court  to  hold  that 
the  grant  was  perpetual.  The  rule 
is  perfectly  general  and  is  not 
subject  to  the  qualification  that  it 
is  by  local  custom  the  meaning  of 


Digitized  by 


Google 


GENERAL  INDEX. 


xxxr 


Paoh 
Lease,  oonstmotion  of^caneluded. 

the  terms  is  restricted.    LUanand 
Singh    t.    Munarumjmn  Sinah.  18 
B.  h.  E.  12*5  L.  A.1LA.  Sup. 
Tol.  181;  TuUhi  Pershad  Singh  y. 
BtMinarain  Sinah,  I.  L.  fi.  13  Oalc. 
117 ;  L.  B.  12  I.  A.  206,  and  Agin 
Btndh  Upadh^far.  Mohan  Bikram 
Shah,  I.  L.  K.  80  Calc.  20,  relied 
upon.     In    such    a   case,   no  ex* 
trinsio  evidence  as  to  anj  assur- 
ances giren  by  the  grantor  of  the 
lease  that  it  was  intended  to  last 
for  ever,  is  admissible,  although  the 
grantor  may  possibly  be  estopped 
from  questioning    uie    permanent 
character  of  the  lease  by  reason  of 
misrepresentation  eyen  on  a  point 
of  law  which  is  not  clear  and  free 
from    doubt.    Balkishen    Das     v. 
Legge,  I.  L.  K.  2$  AU.  149^  L.  B. 
27    L   A.  58    referred  to.    When 
the  question  is  whether  one  of  a 
large   number   of   leases   granted 
by  a  landlord  at  about  the  same 
time  under  similar  circumstances 
and  on  similar  terms,  was  intended 
to  be  a  perpetual  one,  facts  relat- 
mg  to  acts  and  conduct  of  parties 
indicatiye  of   such   intention    are 
relevant  facu  only  if  they  relate 
to   a    fairly  large  number  of  the 
leases,  and  not  otherwise.    But  the 
fact  that  rents  were  reoeifed  from 
the  successor  of  the   grantees   in 
several  instances,  the  names  of  the 
deceased  grantees  being   retained 
m  the  rent  receipts  in  which  the 
successors,  who  were  not  recognis- 
ed as  mokurari-istemraridart,  were 
merely    described    as   marfatdars, 
IS  not  relevant  and  cannot  be  taken 
as  indicative  of  any  such  intention. 
Croft  V.  Lumley,  6  H.  L.   0.  «73 
^Y^^^iKrUthnaTagoroY.  Fuzle 
Ah   Chowdkry,  I.  L.   B.  9  Oalc. 
848,      distinguished.       Nabsihgh 
A>TAL     Sahu    V,     Bam    Nabaiw 
SiwoH,  I.  L.  B.  30  Calc.  ...  883 

•Lease  of  lAnd.'^^Eevtnne  Solo 
Law  (Act  XI  of  1859)  #.  37,  cL 
«-^"  Permanent  building."     . 

The  word  "  lease  "  in  sub-s.  4  of 
•.  87  of  Act  XI  of  1859  does  not 
mean  a  lease  from  the  zemindar 
only.  BiBON  Chundbe  Boy  v. 
JTaimuddi  Talukdab,  I.  L.  B. 
80  Calc 498 
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Leave  of  Ckmrt.   See  Bbobivxb    .,   721 
Leave  to  appeal  in  forma  pau- 
peris.   See  LiMiTATioir  ...  790 
Leave     to      appeal     to     Privy 
Council— Xe«er*    Patent,    1865, 
el.  39^0rder  **  made  on  appeal,'*'^ 
Amendment  of  decree,  application 
for^Ciffil    Procedure     Code    (Act 
Zir  (f  1882),  Si.  206,  595  and 
596. 

An  order  ipassed  by  the  High 
Couft,.  rejecting  sn  application 
under  s.  206  of  the  Civil  Procedure 
Code  to  amend  a  certain  decree  of 
the  Court,  is  not  an  order  *'  made 
on  appeal,"  and  is  therefore  not 
appeahible  to  His  Majesty  in 
Council  Soudamonee  JDossee  v. 
Maharaj  Dherqf  Mahatab  Qhand 
Bahadoor,  6  W.  B.  (Misc.  B.)  102, 
and  Majah  Mndet  Hossein  v.  Ranee 
Bowshun  Jahan,  10  W.  B.  (P.  B.)  1, 
referred  to.  Sundbb  Kobb  e. 
Chandishwab  Pkosad  Singh,  I. 
L.  B.  30  Calc.  ...  ...  679 

Legal  Bepresentative.    See  Rbfbb. 

SBITTATIVB  OF  DBOBASBB  FBBSOIT...   1044 


— Representatives. 

OUTIOII  or  DBOBBB 


See  EzB- 

...  961 


Letters  Patent,     1865,   cl.    12. 

SeeOai^ijUAL  Jubisdictiok        ...  869 


Lbavb     to 
Council... 


-ol.  39.     See 


AFFBAL      TO       PbIVY 

...  679 


Limitation.    See  Buildiito  ...  817 

See  Falsb  impbxsonmbnt, 
SUIT  BOB     ..  ...  ...  873 


'See  Lbasb 


-Limitation  Act    (XV    of 


1817)  u.  4,  6, 12,  and  Sch.  II,  Art. 
170'-^**  4ppeal"^  Leave  to  appeal 
in  formA  pauperis. 

The  word  *•  appeal  "  in  s.  5  of 
the  Limitation  Act  (XV  of  1877) 
does  not  include  an  application 
for  leave  to  appeal  in  formd  pan* 

ferie.  Lahshmi  v.  Ananta  Shan- 
aga,  I.  L.  B.  2  Mad.  230;  and  ' 
Parbati  y.  Bhola,  I.  1.  B.  13 
All.  79,  referred  to.  8abat 
Chandba  Det  v.  Bbojbshwabi 
Dassi,  L  L.  B.  80  Calc.  ...  790 
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lAadtAtiou  —  Limitation  Act  {XV  of 
1877),  s.  19,  Exp.  U  8eh,  II,  Art. 
SS'^jLbhnofwiedgment  of  debt,  nn- 
itofnped^Stamp  Act  (J  of  1879)f 
Sch.  I,  Art.  l^Tankha^Stamp' 
dmty^ Evidence  of  debt. 

Ihe  mere  fact  of  a  doouxnent 
being  an  aclcnowledgment  of  a 
debt  within  the  meaning  of  8. 19  of 
the  Limitation  Act,  would  sot 
make  it  liable  to  a  stamp-dnty 
tinder  Sob.  I,  Art.  1  of  Act  I  of 
1879.  There  are  other  conditions 
required  to  be  fulfilled,  one  of 
which  being  that  it  Bhonid  be 
intended  to  supply  eridence  of  a 
debt.  Bipja  Bam  v.  Bajmohun 
Roy.  I.  L.  R.  8  Calc.  28*3.  Bieham^ 
bar  Nath  t.  Nand  Kiehbre,  I.  L. 
JK.  16  All.  66.  and  MMi  Lala  ▼. 
Idngu  Makaji,  I.  L.  n.  21  Bom. 
201,    referred    to.      AuBCOi    Dat 

VtAS  v.    NlTTAJrUHD    SiKOH,  I.  L. 

B.  80  Calc.  ...  ...  <^8T 
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— —  Limitation    Act    (XV 


of  1877),  Sch.  IT,  Art.  29-^uit 
for  money  wrongly  taken  out  in 
execution'-' Regulation  VIII  of 
<fl8I9^Patni  Taluk. 

A  suit  to  recorer  the  surplus 
proceeds  of  sale  h^-ld  under  Kegu- 
lation  VIII  of  1819.  wrongfully 
taken  out  by  the  defendant  in  ez* 
ecution  of  a  decree  against  a  third 
partr.  does  not  come  under  Art. 
29,  Sch.  II,  of  the  Limitation  Act. 
Jacijivan  Javherdae  t.  Oulam 
Jiiani  Chaudkri,  I.  L.  R.  8  Bom. 
17.  dissented  from.  Lakshmi 
Pbita  Chowdhuravi  v.  Basia 
Kaivta  Shaha,  I.  L.  B.  30  Calc.  •••  440 
Mortgage-^Exeeution  of 


Limitatioxi— eoii^iiMi. 

of  the  Limitation  Act,  applies  to 
an  application  for  execution  ^of  a 
mortgage  decree.    The  time  from 
which  limitation  mns  under  cl.  4 
of  Art  179  of  the  Limitation  Act 
is  the  date  of  applying,  and  not  the 
date  on  which  the  application  ia 
disposed  of.     FaJcir  Muhammad  r. 
Qhulam  ffveain,  L   L    R.  1  All. 
680;    Sarat    Kumary    Daesi     r. 
Jagat   Chandra  Roy,  1  0  W.  N. 
260.  followed.     An  application  by 
the  decree-holder  to   postpone    a 
sale  not  with  a  riew  to  enable  him 
to  bring  the  property  to  sale  mora 
adTantageously  for  him,  but  upon 
other  grounds,  is  not  an  applica- 
tion to  take  some  step  in  aid  of 
execution.       Abdul      Hoeeein     v. 
FazUun.  I.  L.  B.   20  Calc.    266. 
followed.      The       decree-holder's 
opposition  to  an  application  of  tha 
judgment-debtur  to  sell  the  pro- 
perties in  an  order  different  from 
that  in  which  they  have  already 
been  directed  to  be  sold  is  not  an 
application  to  take  some  step  in  aid 
01      execution.     Dharanamma     ▼. 
Subba,    I.   L.   B.    7    Mad.     806. 
distinguished.    Tbotlokta    Nath 
BosB  V.   JoTOTi  Pbokash  Nawdi. 
I.  L.  R.  80  Calc  ...  ...  761 

See  NoTiGB    ...  •••1063 

«.«^ See  Plaint,    Ambkdmbkt 
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decree,  application  fbr  Limitation 
Act  (XV  of  1877)  e.  4,  Sch.  II,  Art. 
179,  Ex£.  Instep  in  aid  qfexe- 
ention — Mortgage  decree — SubeC' 
^ent  mortgage'^ Pleading  limit- 
ation in  appeal-^Applicaiion  to 
poetpone  saU-^Opposition  to  appli' 
cation  qfjudgmenhdebtor. 

In  an  application  for  execution 
of  a  mortage  decree  by  a  prior 
mortgagee,  a  subsequent  morU 
gagee  as  a  judgment-debtor  is 
competent  to  plead  limitation 
either  in  the  first  Court  or  in 
appeaL    Article  179,  Schadule  II, 


OF 


mRegUtraiion^Suit  to  #»- 

fi>rce  registration^  Limitation  Act 
(XV  qr  ^977)  is.6,  Id^Period  (ff 
Limitation,  computation  qf^Regti^ 
tration  Act  (HI  of  1877)  $.  77. 

An  executant  of  a  document  not 
admitting  execution,  the  Sub-ReKia- 
trar  refused  to  register  it.  There 
was  an  appeal  to  the-  Registrar, 
who  also  refused  to  register. 
Within  thirty  days  of  the  dismissal 
of  the  appeal,  an  application  for 
review  was  filed  to  the  Registrar, 
whi'hwas  also  dismissed.  On  a 
suit  brought  in  the  Civil  Court  to 
enforce  the  registration  of  the 
document,  nfUt  the  dismissal  of 
the  said  application  for  reriew  : 
Held,  that  s.  14  of  tha  LimiUtioa 
Act   had  no    application    to    the 
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present  case ;  and  that  the  suit 
not  having  been  brought  within 
tliirty  days  from  the  date  of  the 
dismissal  of  the  appeal  bj  the 
Begistrar,  it  was  barred  bj  limita- 
tion. Nogendra  Naih  Mulliek  T. 
Muthura  Mohun  Parhi,  I.  L.  B. 
)8  Calc.  868,  followed  in  principle  ; 
Veerammar.  Jbbiah,  I.li.  B.  18 
Mad.  99;  Oirija  Nath  Soy  v. 
Patani  Bihee,  I.  L.  B.  17  Gale.  26:^ 
referred  to  ;  and  Khetter  Mohun 
ChuckerbuHy  v,  Dinahcuhy  Skahch 
I.  L.  H.  10  Cal.  266.  discussed. 
Abdul  Hakim  v,  Latifukkbssa 
Ehatuv,  1. 1.  B.  30  Calc.  ...  682 


Act  (XV  of  1877)  B.  4, 

Soh.  II,  Art  179.    Bxp.  I.   8«e 
Limitation  ...  ••,  761 


5,  12,  and  Soh.  II,  Art.  170! 
i^M  Limitation  ..•  ...  790 

H9.     5. 

.«.  666 


See  Cross-objection  ... 


— B-     6. 


See  PBiTT  Council,  pbactice  of      809 

88.   6, 

14.    See  Limitation  ...  682 


-B.   10. 


iSmObioinal  Jubisoiction 


See  Plaint,  Amendment  or 


-^  B.  19. 


B.  19. 

Bxp.  1,   Soh.  n,  Art.  56.  See 
Limitation  ...  ...  687 


91,  118, 125,  141.  See  Lease  ...  990 
Soh. 

n.  Art.  14.    See  Deeds,  inteb- 

pbbtation  of  ...  ...    20 

Soh. 

n.  Art.  19.   See  False  imfbibon- 

MENT,0UITFOB  ...  ...   878 

Soh. 

II,  Art.  29.    See  LiMriATiON      ...  440 

Soh. 

n,  ArtB.  19,  92.    See  Documbnt, 
BXEcunoN  of  •«•  .««  488 

Sch. 

II,  Art.  178.    See  Pbacticb      ...  609 


Page 

Limitation  Aot  (XV  of  1877),  Soh. 
n.     Arts.     178,     179.         See 

IVSOLTBKCT  ...  ...  407 

Soh. 

n,  Art.  180.    See  Bbtiyoe      ...  979 

Limited  Company,  LiabilitieB  of. 
See  Execution  of  Dbcbbe  ...  961 

liOoal   OuBtom,      See   Lease   Con- 

STBUOTIONOF  ...  ...   883 

Lunaoy  Aot  (XXXV  of  1858)  bb, 
7,9.    SeeljUVkTio    ...  ...  973 

IJOLToAXo^'Management  qf  lunatic's 
estate^  Custody  of  lunatic's  person 
^Lunacy  Act  { XXXV  of  1858)  ss. 
7,9, 

Under  s.  9  of  the  Lunacy 
Act  (XXXY  of  1858)  it  is  inonm- 
bent  upon  a  District  Judf^e  to 
appoint  a  manager  of  the  estate  of 
a  person  adjudged  to  be  of  unsound 
mind.  If  a  lonatio  be  well  taken 
care  of  bj  his  own  people  at  home 
he  should  not  be  forced  to  go  to  a 
lunatic  asylum,  there  being  appar- 
entlj  no  proyision  in  the  Lunaoy 
Act  authorizing  a  District  Judge 
to  send  such  a  person  to  the  asylum. 
•IcGA  KoBB»  In  re,  L  L.  B.  SO 
Calc.  ...  ..•  ...  973 

MafflBtrate,  dlBoretlonary  power 
of.    See  Fbocbss     ...        »••        ...  121 

Mahomedan  lokw^-lnheritanee-^ 
Default  qf  sharers-^lllegitimacy — 
** Betum"'^Sunni  Seet^Bequest  to 
an  heir  without  consent  <f  other 
heirs. 

According  to  Mahomedan  Law 
in  default  of  other  sharers  by 
blood  and  distant  kindred,  properly 
left  by  a  man  or  woman  retuxiis  to 
the  widow  or  to  the  husband. 
Mahomed  Arshad  ChowdJiry  t. 
Sajida  Banco,  I.  L.  B.  S  Calc.  702» 
foUowed.  Ajnong  the  Sunni'seot 
illegitimacy  is  no  bar  to  a  person 
inheriting  from  his  mother  and  his 
maternal  relations.  SaJuhzadee 
BegutnY,  MirzaHimmut  Bakadoor, 
18  W.  B.  612^  considered;  Xoonari 
Bibi  T.  Dalim  Bihi,  I.  L.  B.  11  Calc 
14,  followed.  Under  the  Mahom- 
edan Law,  a  bequest  to  an  heir  is 
inTslid  without  the  consent  of  the 
other  heirs.  Bafatun  v.  Bilaiti 
Khanum,  L  L.  B.  80  Calc.  ...  683 
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Mlihomedan  La-vT^TTai^,  validity 
qf'^Family  settlement  in  perpe^ 
tuU$f'^Illusofy  giJUfor  charitable 
purpoiee. 
"  A  waX^fhama  to  he-  ralid  must  be 
a  snbstantial  dedication  of  propeity 
to  a  religions  or  charitable  pur- 
pofie."  Where  it  appeared  from  the 
waJ^nama  itself  that  the  substantial 
object  of  it  was  not  to  derote 
the  settled  property  to  charitable 
or  religions  porposes,  but,  in  effect, 
to  giro  the  property  in  substance 
to  the  grantor's  fanuly  practically 
in  perpetuity,  and  that  the  pro- 
visions for  charitable  purposes 
oonM  scarcely  be  regarded  as  other 
than  illusory:  Held,  that  the 
instrument  did  not  create  a  ralid 
wakf,  according  to  Mahomedan 
law.  Mahomed  Jhsanulla  Chonh 
dhry  ▼•  J  mar  Chand  KundM,  I.  L. 
B.  17  Calc.  408;  L.  E.  17  I.  A.  28. 
Abdul  Qqfkr  v.  Ntzamuddint  I.  L. 
E.  17  Bom.  1 ;  L.  E.  16 1.  A.  170. 
Abttl  Fata  Mahomed  Ishah  r. 
Baeamaya  Dhur  Chovodhri^  I.  L.  E. 
32  Calc.  619;  L.  H.  22  L  A.  76,  and 
Mujibunfiisea  r.  Abdur  Bahim,  I. 
L.E.  28  All.  288;  L.  R.  28  I.  A. 
16,  referred  to.  Fazlub  Eahim 
Abu  Ahmbd  o.  Mahombd  Obbdul 
A2JU  Abd  Ahsajt.  I.  L.  B.  80  Calc.  666 

Mctlloe,  omission  to  apologise  no 
proof  of..  See  Dbfamation        ...  408 

Mcinufacture  for  sale.    See  Adui- 

TBBATION       648 

Memorandum  of  appeal,  amend- 
ment  of.  See  Ooubt-fbb  -.        ...  616 

-— -^----------— — ■    valua* 

tionof.    iSee  Dbcbbb        .,.        •«.  601 
Merger.   ^S^^e  UbybkubSalb 1071 


Mense     Profits. 
hbanibq  op  ••• 


See    '*Dbobbb," 
>        •.*        •••        ... 

— — — — —  assessment  of. — 
Landlord  and  tenant,  combined 
position  of^Costs. 

Where  the  position  of  the  plain- 
tiff is  thai  of  landlord  and  tenant 
combined,  and  the  defendant,  a  sub- 
tenant, notwithstanding  a  notice 
serred  upon  him  under  s.  167  of 
the  Bengal  TenancyAct,  withheld 
possession  from  the  plaintiff,  the 
mesne  profits  must  be  assessed  on 
the  ralue  of  the  crops  raised  by 


660 


pAftB 

Mesne  Profits,   assessment   of— 
concluded, 

the  defendant,  and  not  npMi  ike 
basis  of  the  rent  which  the  rightful 
owner  had  been  realising  from  the 
tenants.  before  dispossession* 
Go  PAL     Chvhdbb     Mavdal      e. 

BHOOBUir      MOHITK      CHATniBJBB, 

I.  L.  E.  80  Oalc.      •• 686 

,    fatore.^    See  Di- 

CBBB,  MBANIVO  OF  ' 66^) 

,  interest  on.    See 

Intbbbst       606 

Minor.  See  ComPBOxiSB        613 


'^-^-^^Estofpel'^Statement  known  to 
be  false  op  person  to  whom  it  is 
made^B^idenoe  Act  (I  of  1872)  s. 
llS^^AgCf  false  f^resentation  as 
ic'^Contract  by  tnfants'^Contraet 
Act  {IZ  of  1872)  ss.  11.19,  64,  65^ 
Mortgage  by  minor^  Persons  oon^ 
potent  to  e^mtract—  Void  eontrac^^^ 
Advances  on  mortage  deeiared 
intfalid,  repayment  <^, 

Section  115  of  the  Eridenoe  Act 
(1  of  1872)  does  not  apply  to  a  case 
where  the  statement  relied  upon  it 
made  to  a  person  who  knows  the 
real  facts  and  is  not  misled  by  the 
untrue  statement,  l^re  can  be 
no  estoijpel  where  the  truth  of  the 
matter  is  known  to  both  partiea. 
A  false  repreaentation  made  to  a 
person  who  knows  it  to  be  false  is 
not  such  a  fraud  as  to  take  away 
the  priyilege  of  infancy.  Nelson  ▼. 
Stacker,  4  De  G.  A  J.  458, 
followed.  On  the  true  construction 
of  the  Contract  Act  (IX  of  1872)  a 
person^  who  by  reason  of  infancy  is 
incompetent  to  contract,  cannot 
make  a  contract  withiu  the  mean- 
ing of  the  Act.  A  mortgage,  there- 
fore, made  by  a  minor  is  yoid ;  and 
a  money-lenaer  who  has  adranced 
money  to  a  minor  on  the  security 
of  the  mortgage  is  not  entitled  to 
repayment  of  the  money  on  a 
decree  being  made  dedaring  the 
mortgage  inralid;  secti<ms  6A  and 
66  ofthe  Contract  Act  being  baaed 
on  there  being  a  oei^traot  between 
competent  parties,  and  being  in- 
applicable to  a  case  where  there  is 
not,  and  could  not  hare  been,  any 
contract  at  alL  Thurston  r.  Not- 
tingham  Permanent  Benefit  Builds 
ing  Society  (1902  1  Ch.  1,  1908  A. 
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C,  6),  followed.  MoHOBi  Bibbb  v. 
Dhabmodas  GaosB,  I.  L.  B.  80 
Cale.  .,,  •••  .«.  539 

— — .  See  Hindu  Law  ...  ...  786 

Minors,    representation   of.    Se§ 

GUABDIAV       ...  .,.  ..,1021 

,  service  of  swxuapne  on. 
See  GuABDiAN  «r«  ••«1021 

Mischief.   £^«  Abbitbatob  ••.1084 

Misconduct.     See  Ab3itbatob       ...  897 

Miedoinder.  See  BtvBKUB  Saib      ...  794 

Mistake.    See  Plaikt»   Ahbndmbkt 


OF 


See       Pbivy 


COUKOIL, 

...  309 

Obioihal 

...  869 
Bbybitub 

...1071 


PSAOTICB  OF 

Moftissil     Court.     See 
JuBisDionoir 

Mokurari    lease.     See 
8alb 

Money-decree.    ^f^dMoBTOAOB    ...  468 
Mort^rage.     See    Civil    Pboobdubb 
GoDB  (Act  XIV  of  1882)  ss.  244, 
3il  ..  ...  ...  142 

— — — .  See  EzBouTiOH  of  dbcbbb  1060 

■  See  LimitatiOb  ...  761 

■  Sale  of  Mortgaged   pro* 

perfy'^Money-deeree^  Tra  nefer  of 
iProperty  Act  (IV  qf  1883),  w.  67, 
99'^Execuiicn^Pmrchaee  by  tke 
mortqageet  fffedi  of^Mortgagee, 
Uamitiee  of-^Aceount, 

A  mortgai^ee,  in  exeeation  of  a 
decree  obtained  a^ainut  the  mort* 
gagor  <m  account  of  another  debt, 
sold  the  mortgaged  properties,  pur- 
chased the  equity  of  redemption 
himself,  and  obtained  }>08ses8ion 
through  the  Court.  And  in  a  sub- 
sequent suit  upon  the  mortgage  for 
sale  of  the  morgasred  properties,  the 
defence,  inter  alia,  was  that  the 
proceedings  were  contrary  to  the 
proTisions  of  s.  99  of  the  Transfer 
ol  Proper^  Act,  that  the  purchase 
by  the  plamtiff  was  null  and  void, 
and  that  the  mortgagee  was  bound 
to  account  for  the  i>eriod  he  was  in 
possession  of  the  mortgaged  pro- 
perty. Meldf  that,  having  regard 
to  the  proyisions  of  s.  99  of  the 
Transfer  of  Property  Act,  the  pur- 
ohase  by  the  mortgagee  was  null 


Paob 
Mortgage  -"-continued, 

and  void,  and  x^ossession  obtained 
by  him  was  not  in  aooordanoe  with 
law,  /md  he  was  therefore  liable  to 
render  account  of  moneys  retliaed 
from  the  mortgaged  properties 
during  the  term  of  his  possession. 
Durgayya  v,  Anantka,  I.  L.  B.  14 
Mad.  74,  followed,  and  Sri  Baja 
Papamma  Boo  v.  Sri  Vira  Protapa 
Bmm^hand^a  Bazu,  I.  L.  B.  19 
Mad.  349,  and  L.  B.  28  I.  A.  82, 
referred  to.  Shib  Dass  Dass  v, 
Kali  Kumab  Bot,  I.  L.  B.  30 
Calc  •••  .«.  .«.  463 


>  Suit  by  puisne  mortgagee 


— Right  tfeale  by  puisne  mortgagee 
^"Decree  on  first  mortgage  to  which 
puisne  mortgagee  was  not  a  party — 
Transfer  of  Property  Act  {IV  of 
1882),  s.  86-^  Civil  Procedure  Code 
(Act  XIV qf  1882),  s,  287-^Indian 
Registration  Act  {HI  of  1877), 
S.17. 

A  puisne  mortgagee  is  entitled  to 
a  sale  of  the  property  secured  by 
his  mortgage  subject  to  the  right 
of  the  first  mortgagee,  even  after 
the  property  has  been  sold  in  execu- 
tion of  a  decree  obtained  by  the  first 
mortgagee,  in  a  suit  to  which  the 

Siisne  mortgagee  was  not  a  party. 
urga  Churn  Mukhopadhya  y. 
Chundra  Nath  Ghipta  Chowdhry, 
4C.  W.  N.  541,  overruled.  Dbbbn- 
DBA  Nabain  Roy  v.  Kamtaban 
Banbbjbb,  I.  L.  B.  30  Calo.  ...  699 
Tranrfer  qf  Property  Act 


{TV  of  1882),  s,   86 '-Non-joinder^ 
Apportionment  qf  mortgage  debt^^ 
purchaser  of  mortgaged  property —     . 
Release. 

When  a    purchaser    from    the 
mortgagor  of  one  of  the  mortgaged 

Eroperties  (subsequently  released 
y  me  mortgagee  irom  his  lien)  is 
not  made  a  party  to  a  mortgage 
suit  brought  by  the  mortgagee,  the 
proper  course  is  not  to  dismiss 
the  suit  for  non-joinder,  but  to 
apportion  the  mortgage  debt  be- 
tween the  property  so  purchased 
and  released  and  the  other  mort- 
gaged property.  In  such  a  case  the 
mortgage  should  be  treated  as  split 
up  into  two.  Habi  Kissbn  Ehioat 
V.  Vblut  HossBur,  L  L.  B.  SO 
Calc.  •«•  ••«  •••  766 
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Mortffage^lVafH^  ofProp0r4y  Act 
{^V  if  1889),  99.  96,  97--CimlPro~ 
cedure  Code  (Act  XIV  <f  188S),  9. 
29Sf  frov,  (e)-^Sal0'proee6d9,  ,99^* 
pi»9  qf^Priar  mortgage-^oniraei 
AH  (IX  <f  1872\  9.  44  -Owrfrtft. 
ution  09  heiw99n  eO'fnoHgagor9-^ 
Intere9t  to  date  of  realieaiion,  rate 

If  a  nunigagee  reoeiyes  any 
mone  J  out  of  tlie  rarplns  sale^ro* 
eeedt  of  a  share  in  the  property 
mortgaged  to  him,  sold  in  execution 
of  a  decree  on  a  prior  mortgage  from 
some  of  the  mortgagors  to  whom  the 
share  belonged  and  agaiost  whom  the 
decree  was  obtained,  he  is  boond  to 
appl^  the  money  to  the  satisfaction 
of  lus  mort^e  debt  only  in  case 
hib  receires  it  by  Tirtne  of  his  secu- 
rity and  not  otherwise,  althongh  the 
pajment  might  be  made  to  him  by 
the  said  mortgagors  in  satisfaction 
of  other  debts  dne  to  him  from 
them.  Jokm9on  r.  Bomme,  2  Y,& 
G.  Ch.  2eSf  followed.  The  Conrt 
isqnite  competent  to  allow  in  a 
mortgage  decree  interest  at  the 
stipmated  rate  up  to  the  actual  data 
of  realisation.  Sameetoar  Xeor  r. 
Mahomed  MeKdi  Sd99Hn  Khan, 
I.  L.  B.  36  Calc.  89;  L.  B.  26  I.  k. 
]79y  and  Maharcna  qf  Bhartpur  t. 
Eani  Kanno  Det,  I.  L.  B.  28  All. 
181;  L.  K.  28  I.  A.  85,  followed. 
Gahga  Ham  lAutwiBi      v.     Jai- 

BALLAY    NaBAIK    SuTQH,    L  L.   B. 

80  Gale.    ^  ,..  ...  968 

bond.    See   Ivtsbxst    ^    16 

decree.  /8^«  Limitatiov     361 


'     lien.  iSse  Bbybhub  Salb     794 

'  by^Minor.  See  Mijtob  ...  689 

Mortgagee.    See  Bbtbvub  Salb    •••  794 

^— .  liabilities  of .  ^mMobt- 

•GAOB  ...  ...  •••  468 

,  Effect  of  purchase  by   468 

■  ,  rights  of  subseQuent. 

^e  LiiUTATiojr  •••  ...  761 

Mortgagor  and  Mortgagee,  rela- 
tionship between.  See  Ezacu- 
TiOH  or  Dbcbbb         ...  ...1060 

Munsif,  Jurisdiction  of.  See  Jubis- 
DicTiojr     ...  •••  ...  468 

Mustard  oil  (as  commercially 
known),  jSm  Adultbbataob     ••.  64B 


Nawab  of  Taaik^^Smeeetian  W^daU 
of  Punjab  mling  Ohi^'  Cmetom^ 
Impartible  eetaJi^Primfymiiure — 
Eetate  appurtenamt  to  N^awahehip 
tf  Tdnlf  Grant  of  village  bp 
Nawab  ae  maint9nanee^Ca9k 
allowance  granted  by  Oovwmmeni^^ 
^ect  qf  Government  eettletneni. 

The  ooTUitiy  known  as  T£nk 
proper  belonged  to  the  Chief  for 
the  time  bebg  who  was  both  mler 
and  proprietor.  Svcossiion  in  the 
family  derolredupon  the  eldest  son 
of  the  Chief,  the  oUier  members  of 
his  family  being  entitled  to  maintea* 
anoe  only. 

When  the  settlement  of  the  ooon- 
try  was  made  after  the  introdnotion 
of  the  Britiah  Bole  in  1840  the  claim 
of  ^swas  Khan,  the  then  Nawab 
ofT^Dk,  was  ia  1864  admitted  to 
seren  Villages  in  the  pargana  of 
T4Dk:  JBTJd;  thai  the  ^eot  of  diiB 
settlement  was  not  to  create  a  freth 
estate  subject  to  the  ordinary  law 
of  inheritanoe,  bat  to  oontinne  to 
the  Chief  for  Uie  time  being,  as  it 
were  jure  eoronm,  the  proprietor- 
ship of  the  Tillages  which  had  been 
founded  by  bis  ancestors  and  the 
succession  to  which  had  theretof<»e 
been  regulated  by  the  oustom  of  tiie 
family.  This  view  is  confirmed  bj 
what  took  place  in  1875  whoi  the 
Gkremment  conferred  npon  Nawas 
Khan  as  an  hereditary  jagir  a  cash 
allowance  of  Bs.  25,0^  per  annum, 
together  with  the  land  revenue  of 
the  seven  TillageSf  and  in  sancticm* 
ing  the  grant  made  iiochaiM(eiB 
the  position  in  which  the  Nawab 
already  stood  in  regard^to  the  pro- 
prietorship of  these  Tillages  as 
distinguished  from  their  liability  to 
payment  of  OoTemmeot  reTenue. 

Another  Tillage  had  been  granted 
by  Kawas  £han  to  the  defondant, 
hia  second  son,  for  his  maintenance. 
In  1882  the  GoTemment  sanctioned 
the  appointment  of  the  plainti^ 
the  grandson  of  Nawaa  Khan»  to  be 
Nawab  of  T^k,  and  also  tu  the 
entire  jagir  an<i  cash  assignment 
enjoyed  by  the  late  Nawab  subjeot 
to  a  deduction  of  £s.  6,000  for  the 
maintenance  of  the  defencanti 
Held,  as  to  the  seven  villages,  that 
they  appectaiued  to  the  Nawabship 
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Nawab  of  Tank— eoiM/t»i#<l. 

and  the  plaintiff  was  entitled  to 
recorer  the  half  share  which  had 
been  recorded  in  the  defeodani'a 
name.  As  to  the  other  Tillage  the 
defendant  was  entitled  to  it,  and 
eoold  retain  it  and  the  cash  allow- 
ance without  beins:  put  to  the 
election  which  he  wonld  take ;  that 
allowance  and  the  assignment  of 
the  Tillage  coming  from  different 
sonrcea  and  being  independent  of 
each  other.  Mahjjcmai)  Afzal 
Ehak  v.  Ghulim  Kasiji  Khak, 
I.  L.  B.  80  Oalo.         ...  ...  843 

Negotiable  Instruments  Act 
(XXVI  of  1881),  SB.  80, 98,  Oa 
Se§  NoTXOB  ov  DisBoirouB  ...  977 

New  TriaL    806  Tbial  bt  Jubt      ...  486 

Non- Joinder.    iS^dMofixoAGB        ...  765 


—Testamentary 
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Notice— JJtfw^a/  Tenancy  Aei  {VIII  cf 
1885),  i.  166.^Sj6€tment,SMitfor^ 
AlUmciiive  retirf-^LifnUation, 

A.  snit  for  the  ejectment  of  a 
tenant  for  misnse  of  the  land  was 
dismissed  by  the  Conrt  below  on 
the  ground  that  the  notice  seryed 
on  the  tenant  nnder  s.  165  of  the 
Bengal  Tenancy  Act  was  bad,  as 
the  compensation  elaimed  in  the 
notice  for  the  misuse  was  demanded 
in  tlje  alternative :  Sold,  that  the 
notice  was  not  bad  in  law  merely 
because  the  compensation  was 
demanded  in  the  alternative. 
Ferthad  Singh  v.  Bam  Pertab  Ttovt 
I.  L.  B.  22  Calc.  77,  distinguished. 
BoiDTA  Kath  Pakdat  e.  Ghisu 
Maitdax,  I.  L.  R.  80  Calc.  ••.1068 


-^Lamd  AeguUUion  Act  {X  <f 
1870),  ss.  9, 16,  dO^Ferwm  knowi^ 
or  beii0V0d  to  he  intoreeied — Power 
to  take  poesesHon — Vesting  of  land 
ahtolutelif  in  Government, 

Land  acquired  under  the  provi. 
aions  of  Act  X  of  1870  rests  abso« 
Intely  in  the  Govemment,  free  from 
all  encombrancei,  af ter  a  honAftde 
award  or  reference  by  the  Collector 
has  been  made  and  possession  taken, 
even  when  no  special  notice,  as 
required  by  s.  9  of  the  Act,  has 
been  served  on  persons  Jtnown  or 
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Notloe^-contf/tfiecf. 


believed  to  be  interested  therein. 
North  London  Railway  Company  v. 
M^tropitlitan  Board  of  Works,  28 
L.  J.  Ch.  909  and  Oallotoay  v. 
Mayor  and  Commonalty  <f  London, 
L.  K.  I.  H.  L.  84,  referred  to. 
G-ANOA  Bah  Mabwabi  v.  Secbb- 

TABT  or  8TATB  FOB  IliDIA,    I.  L.  if. 

80  Calc.    ...  ...  ^.  576 


See  Bbtiyob 
See  6alb 
-^of     Apl>ea]—  Indian      Com- 


979 


paniee.  Art   (VI of  1882)    se.  169 
and  214 — Appeal  out  of  time. 

Ko  appeal  against  an  order  made 
in  the  matter  of  the  winding  up  of  a 
Company  under  the  Indian  Com* 
nanies  Act  of  1882  shall  be  heard 
Dv  an  Appellate  Court  nnless  notice 
01  the  same  is  given  within  thtee 
weeks  after  any  order  complained 
of  has  been  made.  In  re  Eatalee 
Investment  Company,  L.  R.,  8  £q. 
O.  227,  not  followed.  Pbobamita 
EuMAB  GuHA  V,  Bani  Xahta 
Bhattachabjbe,  I.  L.  B.  80  Calc.    758 


-of  dishonour— ^ego^aft/e  /»- 


strumenie  Act  (XXVI  of  1881),  ss. 
30,  93,  9ti^Rundi^Liahility  of 
drawer. 

In  order  to  make  the  drawer  of  a 
hundi  liable  in  case  of  dishonour 
by  the  drawee  or  acceptor  thereof, 
it  is  necessary  for  the  plaintiff  to 
show  that  due  notice  of  dishonour 
was  given  to  the  drawer,  or  that 
he  (the  drawer)  did  not  suffer  any 
damage  for  want  of  such  a  notice^ 
Krishnashet  Bin  Ganshet  Shefye  v. 
Eari  Valji  Bhaiye,  I.  L.  B.  20 
Bom.  488,  and  Meti  Lai  v.  MoH 
Lai,  I.  L.  B.  6  All.  78,  referred 
to.  Ahibuddi  Bbfabi  e.  JBahadoob 
£hak,  I.  L.  B.  80  Calc.  ...  977 

-of    Enquiry.        See    Lahd 


AoQirisiTioir  Act  (I  of  1894),  ss. 
6,7,8,9,11,89,40,41,48,50     ...    86 

of  Inability   to  perform 
oontract.    jSm  Contract  ...  477 

Nuisance.    See  Easbmbnt  ...1077 

Oaths  Act  (X  of  1878),  s  18.    See 
Pbaotiob  ...  ...  934 

Obstruction.    See  Pvbuo  sbbtakt    285 
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OocupaDoy  tenants  in  *  zamindari 
yillafire/    <Sm  Pbb-bm pnoir        .,.  685 

Offenoes  involving  breaoh  of  the 
peace,  meaning  of.    See  Sscu- 

BITT  FOB  aOOD  BXHATIOUB      ...  866 
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OnuB  of  proof. 


See  Eyidbncb 
See  Hindu  Law 
See  Salb 


Opposition  to  application  of  Jud^r- 
xnent^ebtor.    Sfae  Limitation  ...  761 

Order.    See  Apfbal        ...  •••  617 

See  Pbivt  Oouncil,  pbaoticx 

OF  ...  ...  ...  809 

"  for  security  for  keeping 

the  peace  on  conviction — 
Appeal '^Appellate  Court,  power 
qf,  to  ett  ande  eitch  order^Crim" 
inal  Procedure  Code  {Act  V  qT 
1898),  w.  106  and  423,  d.  (d). 

Meld,  that  an  order  in  appeal 
setting  aside  an  order  of  the  first 
Court  made  under  s.  106  of  the 
Code  of  Criminal  Frooednre  is  an 
incidental  order  within  the  meaning 
of  s.  428,  el.  {d)  of  the  Code  and 
can  be  made  by  an  Appellate  Court. 
Abdul  Wahbd  v.  Amiban  Bibi, 
L  L.  B.  80  Calc.  ..•  ...  101 

■  made  on  appeal.    See  Lcayb 

TO  afpbal  to  Pbiyy  Council      ...  679 
m  unsupported  by  evidence. 

SfdEviDBNOB  ...  ...   918 

Original  Jurisdiction— JZt^A  Court 
— Fraud^SuUfor  land-^  Decree"^ 
Mqfueeil  Court'^Letiere  Patent, 
1865,  cL  12'^  CiM  Proeedmre  Code 
{Act  XLV  of  1883),  ss.  11,  17-- 
Property  —  JSxecuton  —  Trust  — 
Limitation  Act  {XT  <^  1877)^  #.  10 
— Will,  Conetruction  qf* 

The  High  Court  has  original 
jurisdiction  under  oi«  12  of  tiie 
Letters  Patent  and  ss.  11  and  17  of 
the  Ciril  Procedure  Code  to  enter- 
tain a  suit  to  set  aside  a  decree  of 
a  mofussil  Court  on  the  ground  of 
fraud.  Bandon  ▼.  Becher,  3  cl. 
and  Fin.  479,  Queen  r.  Saddlers' 
Company,  10  H.  L.  C.  404,  Hm'ib 
Panda  t.  Lakhan  Sendh  Maka* 
patra,  I.  L.  E.  27  Calo.  11,  16, 
Prasatwa  Mayi  Dasi  r.  Xadamm 
bini  Dasi,  8  B.  L.  E.  (O.C.)  86» 
Moxon  T.  Payne,  L.  E.  8  Ch.  A  pp. 


Paoi 
Original  jurisdiction— cMelv^^ei. 

881,  referred  tOb  Whsite  ^K>perty 
was  by  will  vested  in  teecutors  in 
trust  to  paj  legadesi  allowanees, 
debts,  andf  the  residue  of  the  inocme 
of  one-third  of  the  testator's  estate 
to  his  widow  for  life#  ind  a  suit  iras 
brought  by  her  for  the  admiDistra* 
tbn  of  her  share  in  the  estate  and 
for  a  declaration  that  certain  leases 
granted  by  the  executors  to  tiiem- 
selyes  could  not  stand  as  against 
her,  the  beneficiaiy:  Held,  that 
sudi  a  suit  is  not  a  suit  for  land, 
and  that  s.  10  of  the  Limitation 
Act  applied.  Saroda  Pershad 
Ckaittopadhaya  r,  Bro;o  Natk 
BhuUacharjee,  L  L.  fi.  §  Cale.  910. 
distinguished  Hurro  Coomaree 
Dossee  t.  Tarini  Churn  Bysaek, 
I.  L.  B.  8  Calo.  766,  referred  to. 
The  testator  in  his  will  made  use  of 
the  fdlowing  expression  with  refer- 
ence to  the  expenses  for  the  Pujake, 
etc,—"  You  (i.e.,  the  executors)  are 
to  pay  my  uiare  of  the  expenses 
whatever  that  may  be  :"  Sold, 
that  the  testator  did  not  intend 
thereby  to  give  the  executors  (they 
being  the  parties  to  decide  what 
those  expenses  should  be)  such  an 
absolute  discretion  in  the  matter  as 
might  deprive  the  beneficiaiy  under 
the  will  of  any  beneficial  mterest 
in  the  estate.  Mullich  v.  Mullick, 
1  £napp  245,  referred  to.    Nista« 

BINI    ITaBSI   V,    NUNDO    LaL  BoSB, 

LL.  B.80Calc  ^.  ...869 

Owner.  See  Land  Acquisition  Act 
(1  or  1894),  ss.  6,  7,  8,  9, 11,  89, 40, 
4],  48,  50  ...  ...  ...    86 


SeeBouasYTSM, 


Parties.    iSseDivoscx  ... 

■  ■        jSm  Rbs  Judicata 

to  the  suit    See  Kf^Mjo^ 

Partition.  Set  Civil  Pbocbduss 
CoDB  (Act  XIY  of  1882),  ss.  244, 
811  ...  ...  ...  148 


721 
489 
566 

184 


See  Hindu  Law 
See  Hindu  Law 
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— requiBltes     for.      8m 
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Partition  Act  (Bengal  Act  V  of 

1807,  B.  12.      S$6  JjJlVJ>  fiSOISTBA- 


TIOK 


778 


Partnership— I>tfei  qf  partuBrship--* 
Eegutraiion  Act  (III  of  1877), 
s.  17,  eU.  (h)  and  (h)— Clause 
giving  one  partner  only  a  right  of 
redemption  of  mortgaged  property 
— Document  giving  right  to  obtain 
another  doeum  ent^  Evidence. 

A  deed  of  partnership  which 
contained  a  clause  stating  that  the 
partnership  property  was  mort* 
gaged,  and  giTing  one  only  of  the 
partners  a  right  of  redemption  for 
and  during  a  future  period  of 
limited  duration,  was  held  to 
deckre  a  right  in  immoTeahle 
property  and  therefore  to  need 
registration  under  clause  (h)  of 
s.  17  of  the  Begistration  Act  (III 
of  1877)  to  make  it  admissible  in 
eyidence.  Ma.U90  Po  Hti  v, 
Mahombd  Casbih,  ] .  L.  B.  80  Calo.  1016 

Part-proprietor.   See  Exybittjb  Salb  794 

Party,    5mEbobivbe     •••  ...  698 

Party  to  Criminal  Proceedings. 

^SmBbobiybb  ...  ..^  7il 

Pecuniary  Limitation.    See  Jubis- 

DicnoK     ...  ...  ...  468 

Penal  Code  (Act  XLV  of  I860), 

88.  21,  434.    See  Abbxtbatob         1084 


89. 44,  503,  506. 

Il^TlMIDATION 


See  Cbixival 


418 


88.  79, 114,  34a 

CONFINBMBNT 


See  Wbonoful 


95 


88.  99,  351.  35a    See  Assault  to 

BBTBB  public    SBBYANT    FBOIC    DI8- 
CHABOB  of  HI8  BUTT  ...      07 

88.  109,  468.    See  Sakchon  to 

PBO0BOUTB  ...  ...   906 

88.      143,     186.     See      Publio 
SBBYAin!     ...  ...  ...  286 

~i^.    147,   323  and    44a      ^ 
BioTiHo,  Chabob  of  .••  •••  288 


Paob 

Penal  Code  (Act  XLV  of  1860), 
88. 417, 467,  468, 471,  511  and 
109.    See     Chabobs,    misjoindbb 


of 


822 


88.  499,  500.     See  Dbfamation     402 

Penalty.    See  Istru^bt  ...    15 

Period  ftx)m  which  limitation 
runs.  Se€  Falbb  impbisonmbnt, 
SUIT  FOE      ...  ...  ...  872 

Period  of  limitation,  computation 
of.     See  LiHiTATioir  ...  ...  532 

Permanent  building.  See  Lbabb 
OF  lanp     ...  ...  ^.t  498 

Permanent  settlement  of  1793. 
See  Eyidbncb 


291 

See    Bbvsnub 

...  794 


Personal     decree. 
aiLB 

Persons  competent  to  contract. 
See'M.ivoM  ...  ••.  589 

Plaint,  amendment  of.  See  Land 
AcQUisiTioK  Act  (I  OF  1894),  as.  6, 
7,8,9,11,89,40,41,48,50  ...    36 

Mistake — 


8.  211.    See  Couplaikt 


415,  923 


ZimUation — Power  of  Receiver  to 
iue^Limitation  Act  {XV  of  1877)% 
#.  19 — Acknowledgment  of  liability. 
By  an  order  of  the  Court  the 
plaintiflf  was  appointed  Beceiver  in 
a  certain  suit  with  authority  to  sue 
for  and  recover  an  attached  debt. 
Through  some  mistake  in  the  office 
of  the  attornejB  of  the  plaintiff  in 
that  suit,  the  money  sought  to  be 
attached  was  wrongly  described  in 
the  tabular  statement  as  money 
due  under  the  agreement  of  the 
f5ih  October  1895,  whereas  it 
should  hare  been  the  agreement  of 
the  26th  August  1895,  and  the 
Court,  acting  on  this  representation 
made  the  order,  which  applied  to 
the  alleged  agreement  of  the 
26th  October  1895.  On  application 
to  amend  the  order  and  the  plaint, 
or  in  the  altematire  to  reaii  the 
existing  order  as  if  it  were  in 
reality  applicable  to  the  right  agree* 
ment :  Meld,  that  no  order  for 
amending  the  plaint  or  the  order 
could  be  made ;  the  amendment  of 
the  order  would  operate  only  as  a 
new  order,  taking  ^ect  from  tho 
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Plaint,  amendment  of-^onelucM. 

date  on  which  it  is  made,  and  oould 
not  therefore  operate  as  the  hasis 
or  authority  for  the  present  suit. 
The  plaintiff's  authority  to  maintain 
this  suit  deoends  solely  upon  the 
order  appelating  him  receifer  :  if 
it  has  been  made  under  any  mistake 
it  eannot,  by  any  course  of  oon- 
atrnotioo,  be  regarded  as  applying 
to  anything  other  than  the  subfeot- 
matter  specified  by  the  order  itself, 
the  intention  of  the  parties  being 
immaterial.  Way  v.  ITeam,  13 
C  B.  (N.  S.)  29S,  distinpished. 
In  order  to  satisfy  the  reqmrements 
of  s.  19  of  the  Limitation  Act, 
though  a  promise  to  pay  need  not 
lie  made  out,  it  is  necessary  when 
the  ri^ht  claimed  is  a  debt  that  an 
unequiYocal  and  unqualified  admis- 
sion of  the  debt  or  a  part  of  it  or 
of  the  subsisting  relation§hip  of 
debtor  and  creditor  should  be 
established.  There  is  a  distinction 
in  this  respect  between  the  law  of 
limitation  applicable  in  England 
and  that  in  loroe  in  this  country. 
Fink  T.  B^ldeo  Dass,  I.  L.  B.  26 
Calo.  715,  distinguished;  Vankata 
T.  Partkasaradki,  I.  L.  E.  16  Mad. 
120,  approyed  of.  Quare : 
Whether^  haying  regard  to  the 
terms  at  s.  60  of  the  Code  of  Ciyil 
Procedure,  a  plaintiff  can  be  allowed 
to  take  adyantage  of  any  ground 
of  exemption  from  the  orcUnary  law 
of  limitation  which  has  not  been 
pleaded  in  the  plaint.  Bbkodi 
Bbhabi  Mookbbjbb  v.  Raj 
Nabaih  Mittbb,  I.  L.  B.  80  Gale.    699 

Plaint,  verifloatlon  of  by  the 
Manager  of  an  unrefiriatered 
Company.  See  Fobbion  Oob- 
POBATioVt  sxTrr  bt     ...  •••  108 


Pleading,  limitation 
See  Limitation 


in  appeal. 
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'Polioy    of  sea-insurance.'  See  « 

BlLL-OF-LADIHO  ...  ...   665 

Position  of  Beceiver*    See  Bbcbiy- 
m  ...  ...  ...  696 

Possession     of    Beoeiver.  See 
BBCBiyBB                    ...  ...  698 

Practice.    See  Hurpv  Law  ...  999 


Practice — Evidence  on  eommiieionr^ 
Oaths  Act  (X  of  18T3),  j.  J5— 
Foreign  Territory^-^ivil  Procedure 
Code  (Act  XIV  of  1882),  ss.  387^ 
399. 

A  commission  was  issued  by  the 
Hi^h  Court  to  take  the  eyidence  of 
a  witness  in  Chandemagore  (French 
territory)  under  s.  887  of  the  Ciyil 
Procedure  Code,  and  the  proyisions 
of  the  Code,  so  far  as  they  applied, 
were  complied  with :  JUda,  that 
the  commisnon  was  righfly  issued 
and  executed  under  ss.  887  and  399 
of  the  Code  :  Held,  also,  that  an 
affirmation  (as  required  by  the 
commission)  haying  been  adminia- 
tered  and  the  eyidenee  duly  re- 
corded, the  commission  was  correctly 
executed.  Eadahbini  Dassi  v» 
KuHUDiNi  Dassi,  I.  L.  £.  so  Calo.  984 


.    Examination  of  Witnete  on 

CommistioH.     Prolonged    a»d  um» 
necessary  Cross-examination, 

Where  the  Court  is  satisfied  that 
the  cross-examination  of  any  witness 
on  commission  is  being  unnecessarily 
prolonged,  it  will  order  such  cross- 
examination  to  be  concluded  within 
a  certain  time.  Subaj  Pbosad  «. 
Standabd  Lifb  iHSITBairCB  CoM- 
pabt,  I.  L.  it.  80  Calc. 


e» 


■     ■  Probate,     application     to 

recall  ^Citmtion  Proof  of  wiH^* 
Genuineness  of  will. 
On  an  application  by  a  Hindu  widow 
for  an  order  that  the  probate 
obtained  by  her  husband's  brother 
of  a  will  alleged  to  haye  been  made 
by  her  husbiand  be  recalled,  she 
not  reoeiying  any  intimation  of  the 
application  for  probate ;  and  that  the 
will  be  proyedin  her  presence:  JEelJ, 
that  such  an  applieation  ought  to 
be  granted,  and  that  the  probate  of 
the  will  must  be  recalled  and  ke^ 
in  the  record  until  the  case  is 
decided.  Blokbsbi  Dassi  e.  Habi 
Pbosad  SooB,  L  L.  B.  80  Calc.     ... 


§28 


w    Eevwal  of  Smit  -  Smbstiiu- 

tion  of  Parties^Code  of  Oiml 
Procednre  (Act  XIV  ^  188$), 
ss.  368,  379^**  Pending  Suit"-^ 
•*  Sight  to  apply/*  acerual  <f^ 
Lim&ation  Act  (XV  ^  1877),  Seh. 
n  Art.  178. 
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On  directions  to  take  an  account 
in  a  anit,  the  suit  is  still  '  pending" 
within  the  meaning  of  s.  872  of  the 
Code  of  Ciyil  Procedure  until  the 
final  order  on  the  taking  of  the 
account  ia  made ;  and  the  right  to 
apply  in  such  a  suit  to  hare  the 
death  of  a  ceitain  defendant  record- 
ed, and  the  names  of  his  heirs 
■nbstituted  on  the  record,  accrues 
from  day  to  day  and  is  not  harred 
under  Art.  178,  Sch.  II  of  the 
Limitation  Act  The  proviitions  of 
s.  868  of  the  Code  do  not  apply  to 
a  case  like  this.  Qocool  Chnnder 
Qouamee  r.  The  Administraior* 
General  qf  Bengal,  J.  L,  B.  5 
Calc.  726,  Eedar  Nuik  Dutt  v. 
Harra  Chand  Dvtt,  IL.B.  8  Cole, 
420,  and  Ram  Nath  Bhaltaeharjee 
T.  Uata  Charon  Sirear,  3  C.  W.  N. 
756,  relied  upon.  Subhndba 
Kbshub  Rot  v  Khbttbb  Ebishto 
MiTTBB,  I.  L.  R.  80  Gale.  ...  608 


*■  Stay    of    Proceedinoi    in 

Small  Cause  Conrt^Tran^er  cf 
emU  on  a  Promueory  Note— Suit 
for  an  account  in  the  Sigh  Court 
— Procedure —  Matter  qf  eonveni" 
enee  rather  than  qf  right  ^^Coste. 

Asa  general  rule,  it  would  he  no 
answer  as  regards  a  suit  in  the 
Bmnll  Cause  Court  upon  a  promis- 
sory note,  for  the  defendant  in  that 
suit  to  say  that  the  claim  is  a 
matter  of  account.  But  if  subite- 
quently  a  suit  is  instituted  in  the 
High  Court  by  the  defendant  in 
the  Small  Cause  Court  suit  in 
which  all  transactions  between  the 
parties  can  be  dealt  with,  and  if  he 
gives  security  for  the  total  amount 
of  his  indebtedness,  then  it  is  desir- 
able that  there  should  not  be  a 
separate  proc  eding  in  respect  of 
the  promissory  note,  though  pritnd 
jade  it  does  not  constitute  an  item 
in  a  running  account  between  the 
parties.  The  question  of  procedure 
becomes  a  matter  of  conrenience 
rather  than  of  ri^ht,  and  justice  can 
be  done  between  the  parties  by 
apportionment  of  costs  after  the 
account  has  been  taken  in  the  High 


Praotioe — concluded. 

Court      suit.    IssuB     SivoH 
BBBGMAirN,  I.  L.  R.  80  Calc. 
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.  Vakil's  right  to  audience 
on  the  Original  Side  qf  the  Btgh 
Court '^Bemsional  Jurisdiction  qf 
the  High  Court  over  the  Presidency 
Small  Cause  Court — Citnl  Proce* 
dure  Code  {Act  XTV  <f  1882), 
s.  622. 

A  vakil  is  not  entitled  to  audienoe 
on  the  Original  Side  of  the  High 
Court  Applications  for  the  exer- 
cise of  the  Court's  reyisional  powers 
orer  the  Presidency  Small  Cause 
Court  are  properly  dealt  with  in 
the  exercise  of  ^  the  Ordinary 
Original  Ciyil  Jurisdiction  of  the 
Court  and  should  be  made  in  the 
usual  way  by  an  advocate  of  the 
Court  instructed  by  an  attorney. 
Sabat  Chaitdba  Sin  oh  e.  Hbo/o 
Lal  Mukbbji,  I.  L.  R.  SO  Calc. ...  986 

Preemption — Punjab  Laws  Act  (XII 

of  1878),  MS.  10, 12^**  Village  Com-. 

munity  '*^Act  IV  qf  1872,  s.   14^ 

.   Occupancy    Tenants  in  zemindari 

village. 

The  expression  "  village  commu- 
nity" in  the  Punjib  Laws  Act 
(XII  of  1878)  is  not  used  to  denote 
a  villi»ge  community  of  the  tyf  ical 
sort  consisliog  of  members  of  one 
family  or  one  clan  holding  the 
village  lands  in  common,  and  dirid* 
ing  between  them  the  agricultural 
lands  according  to  the  custom  of 
the '  village;  but  is  used  to  denote 
a  body  of  persons  bound  together  by 
the  tie  of  residence  in  one  and  the 
same  village,  amenable  to  the 
village  customs,  and  suV  j  'ct  to  the 
administrative  control  of  the 
village  officers.  A  "village  com- 
munity "  is  not  confined  to  the  land- 
owners in  the  village.  OccupMUcy 
tenants  are  members  within  the 
meaning  of  the  Punjab  Laws  Act, 
and  so  are  all  persons  in  an  inferior 
position  who  bdong  to  the  village, 
though  they  may  oe  unconnected 
with  the  land  and  not  entitled  to 
any  right  of  pre-emption  under  the 
Act.  Rahimuddib  V,  Rbwal, 
I.  L.  K.  30  Calc.  ...  ...  685 


Prejudice.    See  Tbial  bt  Jubt 
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Presoriptfon — BeneJUial  enjoyment 
tf  ike  dominant  owner^Corniee 
projected  over  another**  land  as 
ormamentation^Indian  Easements 
Jet  {V of  1882). 

There  oan  be  do  prescriptive 
right  to  a  projection  which  has 
been  erected  merely  for  the  purpose 
of  ornameotatioii.  John  Cfeorge 
Sagram  v.  Khettranath  Karforma^ 
%  B.  L.  R.  (O.  C.)    18,  referred  to. 

NbITTA    FuMABI    Di.8SI  f>.   PUDPO- 

Kovi  Bbwah,  I.  L.  B.  30  Calc.    ...  608 

.    See  Rasxxbnt         •m  281 

FreBidenoy  Small  Gaofie  Oonrte 
Act  (XV  of  1882),  8.  69.  See 
Bbfbbbhob  ...  ...  458 

,  1895,  Rules  under  s.  9  of. 

Sm  JxTBiSDicnoN        ...  ..    688 

Presumption.   ^^^Salx  ...     1 

under  s.  114  of  the 
Evidence  Aot  of  1872.  See 
Eyipbkcb  ^  ...loss 

Primogeniture.  See  Nawab  of 
TiBK         ...  ...  .M  843 

Prlnoipal   and  Affent.    See  Con- 

...  aos 


TBAOT 


Illegal  eese 


-^Khureka-^LiahilHy  of  Agent  to 
aoeountfor  sums  realizea,  not  legally 
recoverable  hp  Principal. 

An  agent  is  liable  to  aooonnt  to 
his  principal  for  the  soms  realized 
by  him  from  tenants,  although  the 
said  sums  are  not  legally  recorer- 
able  by  the  landlord  as  being  illegal 
eesses.  Nobin  Chunder  Roy  Okow- 
dhry  y.  Oooroo  Qohind  Mojoomdar, 
25  W,  R,  8,  doubted;  Gobind 
Soonder  Singh  t.  Chandi  Charan 
Bhattacharjee,      unreported, 

followed.  N  AOBNDBABALA     DaSSI 

«.  OuBU  Datal  Mukbbji,  I.  L.  B. 
30  Calo.  ...  ...  1011 


—Tenant^'Suit 
— Damages -- Second  appeal,  ground 
of,  erroneous  view  of  evidence. 
Because  a  person  is  the  sole  recorded 
tenant  m  the  landlord's  sherista 
he  is  not  therefore  alone  entitied  to 
sue  third  parties  for  damages  done 
to  the  tenure,  if  other  persons  are 
also  interested  in  and  hare  a  right 
to  the  same.    An  erroneous  riew  of 


Pau 

Prlnoipal  and  Afs^nt^eonelmded. 

evidence  invTilTes  an  error  of  law. 
A  master  or  principal  is  liable  for 
wrong  done  to  third  parties  by  his 
servant  or  agent,  provided  that  the 
act  is  done  on  his  behalf  and  wi& 
the  intention  of  serving  his  pur- 
poses. IswAB  OnxmBBB  Saittba. 
v,  Satish  Chuvdbb  Gzbi,  I.  L.  B.  . 
80  Calo.     ...  ...  ...  SOT 

Prior  Mortgtiffe.  See  Mobtoaox    ...  953 

Prisoner  in  Jail.    See   WsoiraFiTL 

OOKFIHBHBirr  ...  ...     95 

Privy  Ctounoil,  Practice  of  — 
Appeal'^Delaif  -  Mistake — Court — 
Orders--'*  Sifficieni  cause" -^Limi' 
tation  Aot  (JTF  of  1877),  8.  6— 
Analogous  appeal. 

The  appellant  preferred  two 
appeals  from  a  decision  of  a 
Subordinate  Judge,  one  of 
which,  instead  of  presenting  to  tha 
High  Oourtv  he  had  filed  in  the 
Distariot  Court,  which  on  a  tme 
valuation  of  the  appeal  had  no 
jurisdiction  to  hear.  While  the 
other,  which  was  an  analogous  ease 
raising  the  same  question,  he  had 
correctly  filed  in  the  High  Court. 
It  appeared :— '(a)  that  when  the 
mistauke  was  brought  to  the  af>pei* 
lant's  notiee,  great  delay  occurred 
in  the  taking  of  any  step^  by  him 
to  rectify  it ;  (b)  that  the  Hi^h  Court 
had  remsed  to  admit  the  appeal 
out  of  time  on  the  ground  of  sndi 
delay,  and  because  the  appellant 
had  not  satisfied  them  that  he  had 
made  a  bondjide  mistake,  nor  that 
he  had  suiBcient  cause  under  s.  5  of 
the  Limitation  Act  ^XV  of  1877) 
for  not  presenting  the  appeal  in 
time;  (c)  that  the  High  Court  had 
tranii^erred  to  their  own  files  the 
appeal  from  the  District  Court, 
but  on  objection  taken  that  they 
had  no  power  to  transfer  a  case 
that  was  not  properly  before  the 
District  Judge,  they  had  dismissed 
the  appeal ;  and  (d)  that  the  analog- 
ous appeal  had  been  decided  by  the 
High  Court  in  the  appellant's 
favour.  On  appeal  from  the  orders 
of  the  High  Cfonrt  in  the  wrongly- 
filed  appeal  which,  it  was  contend^* 
were  under  the  circumstances 
erroneous  :     Sield,  by  the  Judicial 
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Faob 
Privy  Ootittoil,  praotioe  of— concW. 
Committee  tLac  tbej  could  not  in- 
terfere, anless  they  were  satisfied 
that  the  refusal  of  the  High  Court 
to  admit  the  appeal  out  of  time 
was  wrong,  and  they  were  not  so 
satisfied ;  and  that  the  delay  which 
had  ocenrred  since  the  rejection  of 
the  appeal  hy  the  High  Court  and 
which  was  not  accounted  for»  mili- 
tated against  any  interference. 
Bam    f^ABAiir   Joshi  v.  Pabmes- 

WAR  NaAAIN  MahTA  and  OTHBB8, 

I.  L.  B.  80  Calo.        ...  ...  809 


Concurrent  decision  cf  facte^^ 
Courts  hating,  deeision  on  different 
grounds — One  Court  relying  on 
oralf  and  the  cfther  on  doeumeu' 
tary,  eeidenee. 
The  rule  of  the  Judicial  Committee 
not  to  disturb  a  concurrent  finding^ 
of  fact  by  two  Courts,  unless  it  is 
clearly  shown  to  be  erroneous,  is 
none  the  less  applicable,  although 
the  Courts  haye  not  taken  precisely 
the  same  view  of  the  weight  to  be 
attached  to  each  psrticular  item  of 
evidence.  A  case  where  one  Court 
has  relied  on  the  oral,  and  the  other 
on  the  documentary,  eyidence  is 
within    the   rule.      £au   AirxjaBA 

I^ABAIN     SlNOH       «y.        ChOWDHBT 

Hanuman    Sahal,   I.  L.   E.    80 
Calo.  ...  ...  ...  803 

Probate,    application   to  recall. 

/StftfPBAGTIOB  •••  ...  528 


•  and  Administration  Act 


(V  of  1881),  88  4, 12, 14, 16. 19, 
88,  82, 187.  See  BBFBBSEHTATiyE 

07  Dt CEASED  PBB80N    ...  ...1044 
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See  Tbial  bt  Jubt    ...  486 


Proceedings  under  Oh.  XII  of  the 
Oriminal     Procedure    Oode, 

See  JuBisDicTioN 

— 8. 145,  Oriminal 


68 


Procedure    Oode,    Initiation 

of.    iS!0«  JUBISDICTIOK  ...  443 


1808).   See  Beobiyeb 


(Act     V     of 
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Process — Process  to  eompel  atten^ 
dance  of  witness,  tssue  o^— 
Itefusal  to  compel  attendance  cf 
such  witness — Magistrate^  discre* 
tionary  power  of^Summons  case-^ 
Criminal  Procedure  Code  {Act  V  of 
1898),  s.  244. 
There  is  no  disoretionarj  power  given 
in  sumraons  cases  to  a  AAagistrate 
by  8.  244  of  the  Criminal  Proce- 
dure Code  to  refuse  to  compel  the 
attendance  of  a  witness,  upon 
whom  the  Coart  has  already  issued 
process.  Dauxat  Sikqh  v.  Bbinda 
Bbldbb,  I.  L.  B.  30  Calc.  ...  121 


— —    refusal    to    issue.      See 
JuBiSDionoN  •••  ...  608 


Prohibitory  Order. 
OF  Decbeb 


See  EzBcuTioir 
•••  ...  7lo 

Promissory  note.  See  Iktbbbot    ...  446 
Property.     See     Obioinal     Jubis- 

BIOTION  •••  369 

Proprietary  Bight,   exercise  of. 

6S90CONTBACT  ...  .«,  649 

Prosecution  for  adtdtery  and 
enticinff  away  a  married 
woman.  See  Complaint,  Mbak- 
INO  OP       ...  ...  ...   910 

Publication.   See  Defahation       ...  403 

Public  Demcuids  Recovery  Act 
(Ben^ral  Act  I  of  1895),  ss. 
15, 19,  32,  Sa  See  Sale  ik  bxe- 
ouTioir  OF  Cbbtifioatb  ...  619 

—servant.    See    Abbitratob    1084 

■  Obstruction  -^  Distraint 
— Crops — Sanction-^  Unlawful  as" 
semhly — Bengal  Tenancy  Act  {VIII 
of  188S),  ss.  123  and  126-Criminal 
Procedure  Code  (Act  V  of  1898),  ss. 
4  and  196^Penal  Code  (Act  XLV 
<fl860),  ss.  143  and  186. 
A  peon  was  ordered  hy  the  Civil 
Court  under  the  provisions  of  the 
Bengal  Tenancy  Act  to  eut  certain 
crops,  which  had  already  heen 
distrained.  The  pe<»n  with  some 
lahourers  cut  a  portion  of  the  crops, 
when  they  were  forcibly  stopped 
by  the  petitioners  and  a  mob  of 
mssi.  The  peon  lodged  information 
of  the  occurrence  at  the  thanah. 
The  petitioners  were  convicted 
under  ss.  143  and  186  of  the  Penal 
Code; 
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Beld,  that,  at  there  was  in  this  ease 
no  complaiDt  as  defined  by  s.  4  of 
the  Oriminal  Procedure    Code  o( 
the  pnblio  seryant  concerned,  the 
conviction  under    s.    186    of    the 
Penal  Code  should  be  set    aside. 
Kailab     Eurmi      e.     Emfbbob, 
I.  L.  B.  SO  Oslo.  ...  ...  286 

— — — — —    Bee    Sahctioh    to 

rRossouTB  ...  ...  9C5 

-,  offenoe    by.    See 


ADMIia«TBATO&-G  B  N  B  £  A  L         07 

Bbxtoal  •*.  •••  927 

Puisne  Mortffafiree,  Suit  by.     See 

MOBTOAGB  ...  ...  699 

Pacjab  Laws  Aot  (XII  of  1878), 
88.  10. 12.    See  Pbb-bmption     ...  686 

— — ~  Bulinff  Ohlef 8,  Suooesslon 
to  estate  of  the.  See  Nawab 
OF  TinK   ...  ...  ...  843 

Purohase -money,   return  of.   See 

SiLB  ...  ...  ^.  468. 

Purchaser.    See   Abbbabs  op  bbvt. 

SUIT  FOB  ...  ...   218 

■         of    Mortgaged     Pro- 

perty.    iS^eMoBTOAOB  ...  756 

of  share    of    estate, 
rights  of.  See  Bbvbrcjb  Salb     1071 

Putnee  taluk.  See  Limitation      ...  440 

Railway  Ck>mpany.      See  Indiav 

Bailwats  Act  (IX  op  1890),  s.  72.  267 
Railway  Servants,  salaries   of. 

See  Ezbcution  op  Dbcbbb  •..  713 

Rateable  distribution.  See  Chax- 
bbbs  ...  ...  ...  262 

I  Execution 

(^  deeree'—Civil  Procedure  Code 
{Act  XIV  if  1882),  9.  295  -  Propor- 
iionaie  distribution  of  sale-proceede 
^  Decree*  apmt  tkeeame  judgment* 
debtor — Sutt  for  refund  o/aseete 
distributed. 
B  obtained  a  decree  against  three 
judgment-debtors — X,  Y  and  Z. 
A  obtained  a  decree  against 
X  ftnd  Y  odIj:  Held,  that 
A  is  entitled,  under  the  provisions 
of  s.  296  ot  tue  Code  ot  C^ivil  Pro- 
ofldure,  to  a  propoztlonate  distrib- 
ution ol  the  assets  reslised  by  the 
sale  of  a  nropertj  of  X,  Y  and  Z, 
80  far  as  tnej  represent  the  share  of 


Pam 

Rateable  distribution— iMme^v^^etf. 
his  own  judgment-debtors  X  uid  Y 
in  that  property.  Debohi  Nuudmm 
Sen  y.  Hart,  I.  L.  B.  12  Calc  294, 
OTerruled.  Qowebb  Dab  Bagbia 
9.  Sriya  Lakshican  Bhakat,  I.L. 
B.  SOCalc.  ...  ...  S88 

Rate  of  Rent.    See  Bbbt,  suit  pob  94lf 

Reoeiver — Afreemeni  to  pey  ialmry 
ff  Beoeiver-^Poeition  qf  Receiver 
-^CivU  Procedure  Code  (Act  ZIV 
of  1882),  e.  SOS. 

A  promise  to  pay  the  salary  of  s 
Beodver  without  leare  from  the 
Court,  even  if  unoonditional,  being 
in  contrayention  of  the  law,  ia  not 
binding  on  the  promisor.  ABeoeir- 
er  being  an  officer  of  the  Oourt, 
the  Court  only  is  to  determine  hit 
fees  or  remuneration ;  and  the  par- 
ties cannot  by  any  act  of  their* 
add  to,  or  derogate  from,  the  funo- 
tions  of  the  Court  without  ita 
authority.  Manuk  Lall  Seal  t. 
Surrut  Coomaree  Daseee,  I.  L.  B. 
22  Calc  648,  referred  to.  Pbo- 
BASH  Chandba  Sabkab  «.  B.  E. 
Adlav,  I.  L.  B  80  Calo.  ...  696 


■  Partif  to  Criminal  Proceed^ 
inge-^Leave  of  Court^-**  Owner  "— 
Calcutta  Municipal  Act  {Bengal 
Act  Illqf  1899),  ee.  3,  320,  674. 
A  Beceiyer  appointed  by  the  Hiflh 
Court  is  not  the  ''owner"  of  the 
property  of  which  he  has  been  ap- 
pointed Beceiyer,  within  the  mean- 
ly of  8.  3,  d.  22,  of  Bengal  Act 
111  of  1899:  nor  can  he  be  made  a 
party  to  any  suit  or  prooeeding 
without  the  leave  of  the  Court  ap- 
]x>inting  him.  Dunne  y.  Kumar 
Chandta  Mteore,  I.  L.  B.  80  Calc 
693 ;  7  C.  W.  N.  890,  referred  to. 
W.  R.  PiKK  V.  Thb  Cobpobatiov 
OP  CALCUTTAt  L  L.  B.  80  Calc.    ...  721 


Party  ^Jurisdiction — Pro* 

ceedinqs  under  s.  145  of  the  Code 
<f  Criminal  Procedure  (Act  V  of 
1898) — Possession  of  Beceiver. 
A  Beceiver  appobted  by  the  High 
Court  cmnot  be  made  a  party  to 
a  xnrooeeding  under  s.  146  of  the 
Code  of  Criminal  Procedure  merely 
in  his  capacity  of  fieceiver,  and  a 
Jlagistrattt  has  no  jurisdiction  to 
interfere  with  him  in  respect  oif 
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Receiver  -  concluded. 


Paqb 


his  possession  of  the  estate,  with- 
out the  saDction  of  the  Court,  his 
possession  bein?  the  possession  of 
the  Court.  £x -parte  Cochrane,  L. 
K.  SO  Eq.  282  ;  William  Bussell  y. 
The  East  Anglian  BaUway  Com' 
pany,  8  Mao.  &  G.  104,  and  Ames 
V.  The  Trustees  <fthe  Birkenhead 
Doolre^^O  Bea7.  832,  referred  to. 
Semble.  The  Receiver  can  neithi^r 
sue  nor  be  sued  without  the  ieare 
of  the  Court.  Miller  ▼.  Bam 
Banjan  Chakravarti,  I.  L.  B.  10 
Calc.    1014.    referred  to.    A.   M. 

DUITNB  V.    EVMAB    ChaVDBA    £I8- 

OAB,  I.  L.  R  80  Calc  ...  ...  693 


— debt    inourred    by.     See 


CbBDITOB,  BIGUT  of  8V7IT  BT  ••«   937 

^liability  of.    See  Cbbditob, 

BIGHT  OF  SUIT  BT  •••  ...    987 


power   of,    to    sue.    See 
Plaint*  AiitfivDMBNT  of  ...  699 

Becord  of  Bicrhts.  See  Bbs  Judi* 

CATA  ...  ...  ...  839 

Bedemption    of    Mortgagre.    See 
Pahtitbbship  ...  ...1016 

Beference  ^Prenien^^  Small  Cause 
Courts  Act  (XV  of  1882)  *.  69^ 
Conditions  in^osed  upon  Judge  of 
Small  Cause  Court  %n  stating  case 
for  opinion — Civil  Procedure  Code 
Act  (XIV  of  1882)  ss.  617  and  621 
— Bigh  Court,  power  qf-^Amend^ 
ment^—Bemand, 
Before  the  High  Court  can  give  an 
opinion  upon  a  matter  referred  to 
it  bj  the  Presidency  Small  Cause 
Court  under  s.  69,  three  oonditious 
must  be  complied  with— (])  that 
the  Court  referring  the  matter 
entertains  a  reasonable  doubt  upon 
some  question  of  law,  (2)  that  it 
states  what  the  point  is  upon  which 
the  doubt  is  entertained,  and  (8) 
that  it  gives  a  statement  of  the 
facta  containing  an  expression  of 
opinion  on  the  point  which  is  re- 
^rred  to  the  decision  of  tibe  High 
Court.  When  such  a  course  has 
not  been  adopted,  the  High  Court 
ctait  uoder  s.  621  of  the  Code  of 
Civil  Procedure,  return  the  case 
to  the  Lower  Court,  for  amend- 
ment.    G-ABLIHG  17.  SbCBBTABT    OF 

Statb  fob  I5PZA,  I.  L.  B.  80  Calc  468 


Pagb 

Becristrar,  Presidency  Bmall 
Cause  Court,  jurisdiction  of. 
See  Jubisdiction        ...  ...  688 

Becrlstratlon.  See  Bbhampab         ...  265 

—  See  Limitation        ...  682 

Act     (in    of    1877) 

8. 17.  See  Mobtgagb  ...  699 

8.  17,  8Ub-S8.  (6),  (h).     See  Bvi- 

DBiTCB  ...  ...  •••   783 

s.  17,  ols.  (b)  and  (h).  See 
Pabtnbbship  ...  ...1016 

ss.  17,  49.  See  Dbbds,  imtbbpbb- 
TATIOir  OF  ...  ...  ...     20 

8.  77.     See  Limitation  .••  682 

8.  82.  See  Chabobs,  misjoinbbb 
OF  .^  ...  ...  822 

of  proprietors'  iriiare. 

£^  Land  Bbgistbation  ...  778 

share  in  an  estate. 

See  Land  Bboistbation  ...  880 

Boffulation  1819,— Vm.  Sm  Limit- 
ation        ...  ...  .••  440 

,  88.  8,  14. 

See  Salb     ...  ..•  ...      1 

1898,— V,    s.   15.     See 

Jubisdiction  ...  ...  916 

Belease.     Sfe  Mobtgagb  ...  766 

on   bail.     See   Falsb   im- 

fbisonment,  suit  fob  ...  872 

Belevant  fact.    iS^^EviDBNOB      ...  983 

.    See     Lbasb,    €on- 

stbuction  of  ...  ...  888 

Bemand.    Ste  Bbfbbbnob  ...  464 

Bepewal  of  lease.    See  Lbasb       ...  881 
Bent  fixed    in   perpetuity.    See 
Compensation  ...  ...  601 

— -—- ,  suit  for.    See  Jubisdiotion  ...  458 
..........— ^—    Money    admitted    to 

he  due  to  landlord^Burden  qf 
proofs-Plea  of  •  confession  and 
avoidanee  ''-'Bate  of  rent-Senjal 
Tenancy  Act    (VIII  (f  1885)    t. 

Section  160  of  the  Bengal  Tenant/ 
Act  is  limited  in  ita  operation  U> 
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Bent,  suit  for— coneiuded, 

those  cases  io  which  the  plea 
of  the  tenant  is  one  in  respect  of 
which  the  burden  of  proof  lies  upon 
him;  in  other  words,  where  it  is  a 

5 lea  of  confession  and  avoidance, 
he  section  does  not,  therefore, 
apply  to  a  case  where  the  rate  of 
rent  is  in  dispute.  Banabasi  Pbr- 
SBAB 17.  Makban  iEoT,  I.  L.  B.  30 
Oalo*  •••  •••  •••  947 


See  Bbsukption 
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Bepresentative  of  deoeased  per- 
son — -^DerreeJiolder^^Judgment' 
debtor — Substitution  of  heir-at'law 
and  residuary  legatee  as  legal  re* 
presentativeSesiduary  legatee  in 
possession,  tffeti.  of  ^Executor  de 
son  tort^Probate  and  Administra- 
tion Act  (V  of  1881),  ss.  4,  12, 14, 
16, 19,  38,  82,  lS7^Succession  Act 
(X  qf  1865),  s.  lOO-^dvil  Proce- 
dure Code  (Act  XIV  of  1882)  s. 
S34, 

Pending  the  execution  of  a 
decree,  the  judgment-debtor  died, 
leaving  a  will  under  which  B.  K. 
was  the  residuary  legatee.  She 
took  possession  of  the  estate,  and 
applied  for  letters  of  administra- 
tion, with  the  will  annexed.  The 
will  was  ultimately  found  to  be 
true,  and  letters  ordered  to  be 
granted.  In  the  meantime,  R.  K. 
and  the  heir-at-law  were  substitut- 
ed in  place  of  the  judgment-debtor 
in  the  execution  proceedings,  and 
an  order  was  made  between  the 
parties  in  the  matter  of  the  execu- 
tion/ Held,  that  the  order  was  a 
good  and  binding  order :  Seld, 
further,  that  a  residuary  legatee 
in  possession  of  the  estate  of  a 
deceased  judgment-debtor  cannot 
be  regarded  as  an  executor  de  son 
tort,  so  that  his  acts  would  not  be 
binding  upon  the  legal  representa- 
tive. Prosunno  Chunder  Bhut- 
tacharjee  v.  Kristo  Chytunno  Pal, 
I.  L.  B.  4.  Oalo.  842,  Janaki  v. 
Dhanu  Lall,  I.  L.  R.  U  Mad.  464, 
ChathakelanY.  Govinda  Karumuir, 
I.  L.  B.  17  Mad.  186,  referred  to. 
Chuni  Xal  Bosi  V.  Osmond 
Bbbbt.,  I.  L.  B.  80  Calo.  ...1044 

Be-sale,  riffht  of.    ^S^^  Contraot    .,.  649 


Piex 

Residuary  legatee.   /Sse  RcPBiaurr- 

ATirS  OF  DBOBASBD  PBB80N  •••1044 

Res  Judicata  ^Civil  Procedure  Code 
{Act  XIV  of  1882)  s.  13-Beagal 
Tenancy  Act  ( VIII  (f  1885)  ss  101 
to  108,  117  to  119,  143,  15%  189 
— Record  tf  BightsSurvey  and 
measurement  of  lands -^Bules-^ 
Ju  risdiction  ^Bevenue  officer  — 
Court-^Landlord  and  tenant-^ 
Ejectment—Bengal  Act  VIII  of 
1869,  ss.  38,  39  --Bengal  Act  V  of 
1875. 

Sections  104-108  of  the  Bengal 
Tenancy  Act  (before  the  amend- 
ment of  1898)  apply  to  proceedings 
taken  under  s.  103  in  the  same 
WSJ  as  to  proceedings  taken  under 
a.  101.  On  an  application  under 
8.  103,  a  Bevenue  officer  is  com- 
petent to  make  a  survey  and  pre- 
pare a  record  of  rights  without 
any  order  of  the  Goyernment  under 
s.  10].  When  there  is  a  total 
denial  of  relation  of  landlord  and 
tenant  bj  one  of  the  narties,  a 
Bevenue  officer  has  jurisaiction  in 
a  proceeding  under  s.  108  of  the 
Bengal  Tenancy  Act  to  decide  that 
question,  but  his  decision,  although 
it  may  haye  the  force  of  a  decree, 
cannot  operate  as  res  judicata  in 
a  subsequent  suit  in  ejectment 
and  for  declaration  of  title  brought 
in  a  Civil  Court.  Dhabaiti  Kamta 
Lahibi  v.  Gabbb  Am  Khak,  I.  L. 
B.  30  Calc  ...  ...  339 


« Decision    in  former 

suit— Parties— Parties  in  subse^ 
quent  suit  all  daiming  under  one 
party  only  in  former  suit^Deeds, 
construction  of-Whatpatses  under 
deed  in  absence  of  words  reserving 
rights— Transfer  ef  Property  Act 
(IV  of  1882)  s,  8,         , 

The  decision  in  a  suit  by  one  of 
two  aemindars  against  the  other 
as  to  the  right  to  the  profit  rental 
of  a  bazar  was  held  not  to  be  ret 
judicata  in  a  subsequent  auit  for 
possession  of  a  share  of  the  bazar 
m  which  suit  all  the  parties,  plain, 
tiff*  and  defendants,  claimed  under 
the  plaintiff  in  the  former  suit. 
Such  a  plea,  however,  might  well 
be  a  defenee  to  a  hostile  claim  by 
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BeB  JndioaijA^eoneluded, 

Sersons  asserting  a  title  under  the 
efendant-semindar  in  the  former 
Boit  against  those  claiming  under 
the  plain tiff-semindar  in  tlut  anit : 
Beld,  on  the  trne  oonstrnction  of 
deeds  of  mortgage,  and  of  sale, 
and  a  certificate  of  sale,  of  shares 
in  a  semindari,  where  the  docu- 
ments contained  no  words  of  ex- 
ception or  reserration  that  the/ 
oonTcyed  all  the  interests  of  the 
mortgagor,  vendor,  and  judgment- 
debtor  respectivelj  in  the  zemin- 
dari.  Their  interests  in  the  houses 
on  the  land  and  in  the  profit  rents 
derived  from  them  passed  in  the 
absence  of  any  words  showing  an 
intention  to  retain  or  exclude 
them.  AsoHAB  Bbzi  Khan  v, 
Mahombd  Mbhdi  Hossbin  Khan, 
I.  L.  E.  30  Calc.  •«•  ...  656 

Bestoration  of  property,  Order 
for.   See  Appeal       •••  .••  690 


Paob 


Besumption— ^0n^  suit  for^^Co- 
owner  not  joined  as  party-^Land 
resumed  by  Oovernment  and  ra- 
setiled  ioxth  heirs  of  former  pro- 
prietor — Assessment  with  separate 
rent  after  resumption'^Bengal  Aet 
VIII  of  1879,  s.  lO^Suitfor  rent 
as  filed  at  settlement. 

A  chuck  forming  part  of  a  per- 
manent ganti  tenure,  of  whicn  a 
pottah  was  granted  in  1867  by  the 
Bemindar  to  the  defetidant  at  an 
annual  rent  of  Ha.  2,300,  was  re- 
sumed by  the  GK)yernment,  and  in 
1884  granted  on  a  temporary 
settlement  to  the  heirs  of  the 
aemindar,  who  was  then  dead,  the 
rent  being  fixed  at  Es.  850  a  year. 
One  of  the  heirs  sold  his  share 
in  the  chuck  to  the  plaintiff,  and 
his  share  in  the  ganti  tenure  to 
another  purchaser;  but  the  de- 
fendant continued  to  nay  the  whole 
of  the  rent  under  ine  pottah  of 
]b67  as  before.  That  poitah  con- 
tained a  clause  for  the  propor- 
tionate abatement  if  any  part  of 
the  land  waR  resumed.  In  a  suit 
by  the  plaintiff  8uing  alone  for  the 
rent  of  the  chuck  at  the  rate  fixed 
in  the  settlement  of  1^84,  the  de- 
fendant denied  his  liability  or  any 
engagement    to   pay    rent  to  the 


ReBumptlon-^one/tMiM;. 

plaintiff.  The  High  Court  held 
that  the  suit  was  not  maintainable 
on  the  ground  that  the  purchaser 
of  the  share  of  the  ganii  tenure 
from  the  heir  who  parted  with  it 
had  not  been  joined  as  a  party. 
Seldt  that  the  resumption  bj 
GoTernment  did  not  disturb  the 
possession  either  of  the  semindar's 
heirs  or  of  the  defendant,  and  the 
rights  of  the  latter  were  not  abro- 
gated by  the  settlement  of  1884 
so  long  as  the  zemindar  or  his  heirs 
were  in  a  position  to  let  him  have 
the  land.  The  claim  of  the  de- 
fendant for  freedom  from  liability 
to  the  plaintiff  in  no  way  oonfiicted 
with  s.  10  of  Bengal  Aot  YIII 
of  187**,  which  was  plainly  intend- 
ed to  fix  for  the  future  the  liability 
of  such  auder-tenants  as  might 
enter  into  possession,  and  under 
the  circumstances  did  not  interfere 
with'  the  contractual  rights  of  the 
subordinate  holder.  It  was  because 
the  liability  of  the  defendant  was 
not  under  the  settlement,  but  for  a 
lump  sum  under  the  contract  of 
lti67,  that  all  the  owners  of  the 
land  for  which  the  lump  sum  was 
the  rent,  were  necessary  parties 
in  any  action  for  the  rent  of  the 
chuck  in  suit.  Had  the  settlement 
created  a  liability  against  the  de- 
fendant to  pay  Hs.  850  as  rent  to 
the  plaintiff,  the  latter  would  not 
have  required  the  concurrence  of 
the  owner  of  another  and  different 
chuck  to  enable  bim  to  maintain 
the     suit.     Fbia     JNath    Das    «. 

EaMTABAH    CflATTBBJBBt    I.    L.    £• 

80  Calc.      ...  ...  ...  811 

Be-union.  ^e^  Hindu  Law  ...  726 

of  member  after  eep- 

aratlon.  See  Hindu  Law  ...  738 

Revenue.  See  8alb       ...  ...      1 

•—  Officer.  See  Rbs  Judicata  889 


BeXe^Aet  XI  of  1859,  s. 


let    I    <f   1846— Mortgagee^ 
)  proprietor — Mortgage    tisn-^ 


9-- Act 

Fart  I 

Tran^er'of  Property  Act   (IV  of 

1882)      s.      72—Ce«ses-'Personal 

decree— Cuntrjct  Act  {IX  rf  1872) 

s.  70^^  Misjoi n  der — Civl  Proredur  e 

Code  {Act  XIV  of  1882)  s.  678. 
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Revenue  Sale  ^  ^&neUuM. 


A  mortgagee  of  a  share  o!  an 
estate,  who  was  also  a  part-pro* 
prietor,  deposited  in  the  Colleo« 
torate  roTenne  and  cesses  payable 
by  the  defanltiog  mortgsigor  to 
sare  the  property  from  being  sold 
— JTtfU,  that  on  general  principles* 
of  justice,  equity  and  good  con- 
science, the  mortgagee  is  entitled 
to  have  the  amount  paid  by  him 
on  aocount  of  rerenuo  added  to  the 
amount  of  the  oriieioal  lien. 
Nuyender  Chunder  Ghose  r,  8ree- 
m^ty  Xaminee  Dotiee,  II  Moo. 
I  A.  241;  8  W.  K.  (P.  C.)  17, 
relied  upon  ;  Einu  Bam  Dots  ▼. 
Mvzaffer  Houain  Shaha,  I.  L.  B. 
14  Cslc.  80:%  distinguiMhed.  Seld^ 
also,  that  the  mortgagee  is  entitled 
to  a  person<il  decree  against  the 
mortgagor  for  the  amount  paid  on 
aocount  of  cesses,  regard  being  had 
to  s.  70  oE  the  Contract  Act  (IX 
of  1872).  Smith  y.  Dinonatk 
MookeHee,  I.  L.  B.  12  Calc.  213, 
referred  to.     Upbitdba    Chandba 

MiTTBBO.  TaEI  PbOSANNA  MuKBB- 

JBB,  I.  L.  B.  30  Calc.  ...  794 

Act  XI  of  1859,  u. 


18,  14,  28,  29,  37,  54^Share  <f 
estate,  sale  ef-^Mokvrari  lease — 
Mights  of  purchaser  qf  share  cf 
estate^-  Merger  -- Encumbrance. 

The  sale  of  a  share  of  an  estate 
for  arrears  of  reveaue,  under  the 
proyisions  of  Aot  XI  of  186!^,  does 
not  affect,  wholly  or  in  part  a  valid 
mokurari  lease  of  lands  comprised 
in  the  estate,  notwithstanding  the 
fact  that  the  lease  is  held  by  some 
of  the  defaulting  proprietors  of 
the  share  sold,  haying  a  fractional 
proprietary  interest  therein.  Easi- 
nath  Kootoar  y.  BanJcmbehari 
Ckowdhry,  8  B.  L  B.  (A.  C.)  446 ; 
]  2  W.  li.  440,  and  Madhab  Chunder 
Chowdhnry  y.  Promotho  Nath  Boy, 
20  W.  B.  264.  referred  to.  Afzcjl 
HossBiv  17.  Bajbums  Sahai,  I. 
L.  B.  80  0alo.  ...    I07l 


Law  (Aot   XI  .of 


1859)  8.  87,  ol.  4:  See  Lbasb  of 
I*^w»         -  ...  ..•  498 

Reversioners,  Suit  by.  for  khas 
poisaesalon   ^0  Lbasb  ...  960 


Fa»i 

Review.  See  Salb  ih  BiBOunov  of 
Obbtifioatb  ...  .«  619 

Revision,  i^ee  JuBisBicnoif  ••.  112 


■'  See Salb ih  BXBCirTioir  of 

Cbrtificatb  ...  ...  619 

Revislonal  Jurisdiction  of  the 
Hlffh  Ck>urt  over  Presidency 
&DA11  Cause  Court.  See  Pbao- 
TicB  ,„  ...  ^  986 

Revival  of  Suit.  See  Pbacticb       ...  609 

Revivor— JFarecaf  ton  of  Decree-^ 
Limiiatwn  Act  (XV  of  1877)  Seh. 
H,  Art.  ISO^Notic^^CivU  Pro* 
cedure  Code  [Act  7[IV  qf  1882) 
M.  2S2,  248. 

Where  a  notice  was  issued  under 
SB.  232  and  246  of  the  Ciyil  Proee- 
dure  Code  for  the  execution  of 
a  decree  and  further  proceedings 
were  dropped  until  after  f  he  peri^ 
allowed  by  limitation  computed 
from  the  date  of  such  decree: — 
Held,  that  there  being  no  order 
made  by  the  Conrt  such  notice 
alone  did  not  operate  ss  a  reyivor 
of  the  decree  within  the  meaning 
of  Art.  180,  Sch.  II  of  the  Limit- 
ation Act.  Ashutosh  Dutt  y. 
Doorga  Chum  Chatterjee,  I.  L.  B. 
6  Calc.  504,  and  Suja  Hbssein  y. 
Momthur  l)as,  L  L.  B.  24  Calc. 
244,  discussed.  Monohab  Das 
17.  FUTTBH  Chabd,  I.  L.  B.  80 
Calc.  ...  ...  ...  979 


Revocation.    See  Bbnakdab 


...  265 


•  of  sanction  by  Magis- 


trate specially  autho  ised  to 
appeals,  leRallty  of.  ^sSabo- 
TioN  TO  Pbosicutb     ...  ...  394 

Riffht  to  apply,  accrual  of.    See 
Pbacticb  ...  ..,  609 

of  Creditor    not    In    tbe 

schedule  a^rainst  discharsred 
insolvent's  property.    See  Ib- 

SOLVBHCT  ...  ...   407 

sale  by  Puisne  Mortffa- 

Cree.    See  MoBTOAOB  ^  S99 


private    defence.      See 


AmaULT  to  DBTBB  PVBUO  SBByABT 
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BlotlnfiT,  Oharsre  of^Convidion^ 
Appeal-^AcquiUal — ConvidioiM  of 
houge'trospati  and  huri,  legality 
of-^Criminal  Procedure  Code  {Act 
V  of  1898)  Si.  232  and  dSS—Penal 
Code  {Act  XLV  of  1860)  se.  147, 
323  and  448. 

The  accused  were  conTicted  of 
rioting.  That  was  the  only  charge 
before  the  Magistrate.  On  appeal 
the  Sessions  Judge  acquitted  them 
of  rioting,  but  convicted  them 
under  as.  448  and  323  of  the  Penal 
Code  of  house-trespass  and  hurt. 
Held^  that  the  convictions  by  the 
Sessions  Judge  should  be  set  aside, 
that  the  offences  were  distinct  and 
separate  (fences,  which  should 
have  formed  the  subject  of  separate 
charges,  and  that  the  accused  bad 
been  prejudiced  by  the  omission  of 
those  charges.  Yakub  Ali  v. 
Lbthu  Thakub,  I.  L.  B.  80  Oalc.  288 
Biparian  rUrhts.  See  Easbmbnt  1077 
Bisk  Note,  Form  B.  See  Indian 
EuLWATs  Act  (IX  op  18iK))  s.  72...  267 

Boad-cess  Betum.    See  Etidbnob  1033 

Sale.  See  Abbbabs  of  bbnt»  suit 
FOB  ...  ...  ...  213 

— <-  See   Civil     Pbocbdubb     Code 

(ACT  XIV  of  1882)  ss.  24.4.  311    ...  142 

See  COURT-FBB  STAMP  ...   921 

— —  Der'.ree  ^  Exeeuiion  -  Condition 
of  aale^Title^  abstract  of  not  cot*' 
responding  with  original'^Se* ting 
asidt  sale,  application  fur^^Pnr' 
ehase^moneyt  re f urn  of, 

A  purchaser  of  property  at  the 
Registrar's  sale  in  execution  of  a 
mortgage  decree  accepted  the 
conditions  of  sale,  whereby  he  was 
required  to  furnish  requisitions 
within  10  days  affer  the  actual 
delivery  of  the  abstract  of  title. 
The  purchaser  did  not  fumiah  any 
requisition.  On  the  19th  August 
lh3^9,  bj  aa  order  of  the  Court,  the 
purchaser  was  to  pay  balance  of 
the  purchase-money  into  Court  (he 
having  already  made  depoait) 
without  prejudice  for  his  right  to 
raise  any  question  as  to  title 
or  compensation.  On  the  81st 
Auicust  1899  the  purchaser  paid 
the  baUnoe  of  the  purchase  money 


PiaB 


Sale-^^on  tinued. 


under  compliance  of  the  order  of 
the  19th  August  1899.  On  the 
2Bth  April  1900  the  purchaser 
applied  for  annulment  of  the  sale 
or  for  compensation.  On  the  30th 
August  1900  the  sale  was  set  aside, 
but  that  order  was  reversed  ou 
appeal  on  the  28th  February  1902. 
After  the  order  of  the  28th  Feb- 
rnnry  190^,  the  purchaser  asked 
for  inspection  of  the  title-deeds  in 
order  to  compare  them  with  the 
abstract,  and  upon  having  certain 
Persian  writing,  which  he  dis- 
ooTered  amongst  them,  read  by  an 
expert,  found  that  the  abstract  of 
title  did  not  correspond  with  the 
original   documents  of  title.     Tho 

Eurchaser  then  having  applied  to 
avo  the  sale  set  aside  and  his 
purchase  money  refunded  :  Held, 
that  the  purchaser,  thou(;h  he  had 
not  furnished  his  requisitions 
within  the  time  allowed  by  the 
conditions  of  sale,  was  not  debar- 
red from  applying  to  the  Court  to 
set  a.<tide  the  »ale  on  the  ground 
that  the  abstract  was  incorrect  and 
contained  a  material  misdescrip* 
tion;  and  that  he  was,  under  the 
circumstances,  entitled  to  hare 
his  purchase  money  refunded. 
In  re  Banister^  L.  K.  12  Ch.  D. 
131  ;  M'Cullorh  v,  Gregory,  1 
Kay  &  J.  286;  Else  v.  Else,  L.  E. 
18  fiq.  196 ;  Upendra  Nath  Mitter 
V.  Ohho^  Kali  Dassee,  6  0.  W.  l^. 
693,   referred  to.    Aohobb    ^atb 

MOOKBBJBB       V.       AdMINISTBATOB* 

Obkbkal  of  BsNeiL,  I.  L.  K.  80 
Calo.  ...  ...  ...  499 

— Bevenue  -  Suit^Act  XI  of  1SS9, 
ss.  5,6,7,  93^Bengal  Act  VII  of 
1868,  #.  8 -Certificate  of  sale^ 
Onus  of  proof ^  Notice — Irregutar* 
ity  and  illegality  in  form  and 
service^Bengal  Cess  Act  (IX  of 
1889)  ».  5'3--Evidence  Act  {I  of 
1872)  s.  114,  cl,  {e)^P resumption 
^Regulation  VIII  of  1819,  ss.  8, 
14. 

In  a  suit  to  set  aside  a  sale  for 
arrears  of  revenue,  the  onus  of 
proYing  that  there  has  been  irre« 
gultrity  or  illegality  in  the  prepar- 
ation,  service  or  posting  of  notice^ 
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£ale — concluded. 

restg  on  the  person  who  seeks  to 
have  the  sale  set  aside.  Athan- 
uUah  Khan  Bahadur  v.  Trilochan 
Bagchi,  I.  L.  R.  13  Oalo.  197,  and 
Horro  Doyal  Boy  Chowdhry  r, 
Mahomed  Gazi  Ckowdhrif,  I.  L.  B. 
19  Calc.  699,  distinguished.  The 
fact  that  the  inadequacy  of  price 
fetched  at  the  sale  was  the  result 
of  the  irregularity  complained  of 
may  be  either  established  by  direct 
evidence  or  inferred,  when  such 
inference  is  reasonable,  from  the 
nature  of  the  irregularity  and  the 
extent  of  the  inadequacy  of  price. 
In  a  sale  for  arrears  of  revenue, 
after  the  certificate  of  title  has 
been  issued  to  the  purchaser,  s.  8 
of  Bengal  Act  Vll  of  1868  will 
operate  as  a  bar  to  a  suit  to  set 
aside  the  sale  on  the  ground  of 
irregularity  in  serving  and  posting 
notices  under  s.  6  of  Act  XI  of 
3869.  Lala  Moharuk  Lai  y.  The 
Secretary  of  Stale  for  India  in 
Council,  I.  L.  K.  11  Oalc.  2j0,  and 
Bal  Mokoond  I/ill  Y  Jirjudhun 
Boy,  I.  L.  K.  9  Oalo.  271,  distin- 
guished.  Omission  to  serve  notice 
under  s.  7  of  Act  XI  of  186i^  can 
hardly  render  a  sale  for  arrears  of 
revenue  liable  to  be  annulled 
under  s.  88  of  that  Act,  especially 
after  issue  of  the  certificate  of  title 
to  the  purcbssef.  Gohind  Chan^ 
dra  Oangopadh^a  v.  Skirqfunnisha 
Bibi,  18  C.  L.i.  I,  and  Mahomed 
Aehar  v.  Baj  Chunder  Boy, 
I.  L.  B.  21  Oalc.  S5*,  referred  to. 
Shbobutton  Simoh  v.  Net  I.ot.l 
Sahi;,  I.  L.  E.  to  Oalc.  ...      1 

■  Applioatlon  to  Postpone. 

iSfM  Limitation  ...  ...  761 

— — set  aside  468 


See 


-—for    arrears    of  rent. 

BzBciTTioir  of  Dvobbb  ...  650 

—  in  execution— 5tf6  Ohambbbs  262 


-of  Oertifloate— 


Publie  Demandi  Becoverjf  Act 
(Bengal  Act  I  qf  1896),  w.  15,  19, 
32,  33^**  Final,"  meaning  of  ^ 
Appeal — Beoiew  '^Bevition^^Bower 
(f  revision  bif  Commissioner. 

A  suit  to  set  aside  a    sale  in 
execution  of  certificate  under  the 


Paoi 
Sale  in  execution  of  Certificate 

• — concluded. 

Public  Demands  Beoovery  Act  is 
maintainable  in  the  Civil  Court. 
Bam  Taruck  Hazra  v.  J}iiwar  AJi, 
I.  L.  B.  29  Oalc.  73,  referred  to. 
An  order  made  by  a  Certificate 
Officer  under  s.  19  of  Bengal  Act  I 
of  1895  is  final  only  in  the  eeoM 
that  it  shall  not  be  open  to  appeal 
as  provided  by  s.  82  of  that  Act, 
but  not  in  the  sense  that  it  shall 
not  be  open  to  re? lew  or  revision 
by  the  Commissioner  under  s.  83  of 
the  same  Act.  Natiruddin  XkoM 
V.  Indronarayan  Chowdhry,  B.  L. 
K.  Sup.  Vol.867;  6  W.  E.  98, 
Badaricharya  v.  BamehandriA 
Gopal  Saoant,  I.  L.  K.  19  Bom. 
113,  and  Bamsing  v.  Babu  Kiean- 
sing,  I.  L.  K.  19  Bora.,  116,  relied 
upon.  Matangini  Dbbi  o.  Gibish 
Ohundbb  Ohonodab,  I.  L.  B.  30 
Oalc.  -.  ...  ...  619 

— — "Decree.  See  De- 
posit iir  Couar  ...  ...  425 

of  mortera^ed  property.    See 

MOBTOAOB  ...  ...    463 

to  the  prejudice  of  pur- 
chaser.   i^M  Adultbbatiov      ...  648 

—-.proceeds,  proportionate  dis- 
tribution of.  See  SrATBABLS 
DI^TBIBUTIOll  .«•  ...   683 

■  surplus     of.    Stt 

MoBTaAOB  ...  ...  953 

Sanction.    SeeBf^ihm-SQ  ,^  317 

,     See  PODLIC  8BBVA9T       ...  285 


— . to  prosecute.  See  Avuia- 

ISTBATOB-GBirBBAL  OF  BbBOAL       ..  .  927 

"Appeal^^Be^ 


voc€Uion  of  sanrtion  by  Jotnt 
Magistrate  specially  authorized  to 
hear  appeals,  legaliif  (f^Juriedie* 
iion^  Subordinate  Court  ^Crimin^ 
al  Procedure  Code  {Act  V  ^ 
1898)  ss.  195  and  407. 

Where  a  JoinuMaj^strate  who 
had  been  authoriaed  by  the 
Uistiict  Magistrate  to  hear  appeals 
under  s.  407,  cl.  (2)  of  the  Criminal 
Procedure  Code,  on  appeal  revoked 
a  sanction  to  prosecute  granted 
under  s.  195  of  the  Code  by  an 
Assistant  Magistrate  exeroiftiog 
second  elass  powers :    Held^  that 
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Sanotion  to  prosecute— co»r/t»i«i. 

the  existoDoe  of  the  special  power 
which  was  conferred  on  him  by  the 
District  Magistrate  did  not  consti- 
tute the  Joint- Magistrate  the  Court 
to  which  appeals  ordinarily  lay 
under  i.  195,  cl.  (7)  from  a  Magis- 
trate exercising  second-class  pow- 
ers, and  that  his  order  revoking 
the  sanotion  must  be  set  aside  as 
having  been  made  withoot  jnrisdio- 
tion.  Sadhu  Lall  v.  Bi.H  Ohubn 
Pasi,  I.  L.  E.  80  Calo. 


See    Com- 


plaint 


894 


416 


« — Pi»6/ic     ser^ 

vant'^SMbsiantipe  offenee-^Ahet^ 
ment — Freth  sanction-^Criminal 
Procedure  Code  {Ad  V  of  1898), 
u.  195,  197,  SSCh'Penal  Code 
Act  XLVofl8$0),  8S.  468,  ~. 

The  Inspector  General  of  Kegis- 
tration,  Bengal,  wrote  a  letter  to 
tne  District  Kegistrar  of  Tippera 
directing  the  prosecation  of  a  Sab- 
Eegistrar  on  charges  under  ss.  417 
and  468  of  the  Penal  Code.  The 
8ttb-Eegistrar     was      tried     and 

408 

convicted  under  s.  ^^  of  abetment 

of  forgery  for  the  purpose  of 
cheating.  At  the  trial  it  was  con- 
tended on  behalf  of  the  accused 
that  there  could  be  no  conviction 
for  abetment  when  sanction  had 
been  given  for  prosecution  for  the 
substantive  offence  only: — Held, 
that  the  letter  of  the  Inspector- 
General  of  fiegistration  was  a 
sufficient  sanction  to  justify  the 
conviction,  and  that  no  fresh  sanc- 
tion was  necessary  under  s.  280  of 
the  Criminal  Procedure  Code. 
Pbofulla  Chandba  Sin  v. 
BicP&BOii;^  I.  L.  E.  80  Calc        ...  906 


See       B£LL-OF« 


8ea-In8iiranoe. 

Lading     •••  ,•• 

Second  Appeal,   Ground  of. 
Pbincipal  and  Aobnt 

Secret  Trust.    See  Evidbnoi 


See 


666 

207 
788 


Security  Bond. 
Dbcbbb    ... 


See  ExBCUTiON  of 


..1060 


Faob 

Security  for  firood  Behaviour— 
Offences  involving  a  breach  of  the 
peace,  me^jning  of -^Immoral  and 
indecent  act* — Criminal  Procedure 
Code  (Act  V<fl898)  ss.  106  and 
110,  cl.  (e). 

The  words  "offenoes  involving 
a  breach  of  the  peace  ^'  in  s.  110, 
ol.  (e),  of  the  Criminal  Procedure 
Code,  mean  offences  in  irhich  a 
breach  of  the  peace  is  an  ingre* 
dient  and  not  offences  provoking 
or  likely  to  lead  to  a  breach  of  the 
peace.  Where  a  person,  who  was 
round  by  the  Magistnite  to  be 
addicted  to  acts  of  immorality  in 
attempting  to  seduce  women  and 
behaving  indecently  and  immod* 
estly  towards  them,  was  bound 
over  to  ffive  security  for  good 
behaviour  under  a.  1 10,  cl.  (e),  of 
the  Code:  Sold,  that  the  order 
for  security  should  be  set  aside  as 
the  offences  were  not  such  as  in- 
volved a  breach  of  the  peace 
within  the  meaning  of  that  clause. 
Abun  Samanta  v.  Empbbob, 
1.  L.  B.  80  Calc.         ...  ...  866 

Security  for  keeping  the  Peace. 
iS^e  JoBisDioTioN        •••  •••  443 


on   conviction,   order    for— 

Offences  not  vfithin  the  terms  qf 
s.  106  of  the  Code  of  Criminal 
Procedure  (Act  V  of  1898)-^Duty 
of  Magistrate  to  record  findings  of 
fact,  which  make  thai  section  appli- 
eMe. 

Where  the  offences  of  which  a 
person  is  convicted  do  not  in 
themselves,  and  apart  from  any 
other  incidents,  come  within  the 
terms  of  s.  10n3  of  the  Criminid 
Procedure  Code,  it  is  incumbent 
upon  the  Magistrate  to  record  a 
dear  finding  with  respect  to  the 
facts,  which  in  his  opinion  make 
the  jyrovisions  of  that  section 
applieable.  Jib  Lai  €Hr  t.  Jogmo* 
han  Oir,  I.  L.  S.  26  Calo.  676, 
followed.    Baidta  I^ath  Ma/uk- 

DAB  V.    19 1 B ABA  N  ChUNDBB     GOPI, 

I.  L.  B.  80  Calc.         ...  ...    9B 

Seller's  option.    iS^«CoNTBAOT      ...  477 
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Set  oS^Deerttal  amount  as  seUoff-^ 
Civil  Procedure  Code  {Act  XIV  of 
1882),  ».  Ill,  III  (dh 

In  a  suit  for  recovery  of  arrears 
of  rent  the  defendant's  claim  to 
set-off  the  amount  of  a  decree 
obtained  by  him  against  the 
plaintiff  was  disallowed  by  the 
Court  below  on  the  ground  that 
the  decree  had  not  been  attempted 
to  be  enforced:  ffeldt  that  the 
Lower  Court  was  wrong  in  not 
entertainioK  the  daim  of  set-off 
raised  by  the  defendant ;  111.  (d) 
<rf  s.  Ill  of  the  Civil  Procedure 
Code  makes  it  perfectly  clear  that 
the  Court  can  entertain  such  a 
claim.  Bhabat  Fbosad  8ihi  e. 
Bambshwab  Kobb,  I.  L.  B.  30 
Oalc  .^  ...  ...1066 

Share  of  estate,  sale  of.  See 
Bbtbnub  8alb  ...  ...  1071 

Slffnature,     suffloiency     of.    See 

DOCUMBVT,  BXBOUTION  OF  ...   438 

Small  Cause  Court,  Jurisdiction 
of.     See  Abbiteatob  ...  897 

of.    See  ExBOUTioN  ov  Dbcbbb     718 

Sonthal  Pargranas  Justice  Begru- 
lation  (V  of  1893),  s.  15.    Sse 

JUBISDIOTIOK  ...  ...    916 

Specific  Relief  Act  (I  of  1877),  s. 

23  d.  (&).    See  Bbnaudab  ...  265 

Spiritual  benefit.     SeelLiVDvLnw   521 

Stamp  Act  (I  of  1879),  Boh.  I, 
Art.  1.    See  LiMiTATioir  ...  687 

■  (H  of  1899).    ss.  2,  7, 

Sch.  I,  Art.  47A.     See  Bill-op- 
LADIVG       •••  .••  ...  665 

Stamp  duty.     See  BiLL-oF-LADure      565 

■  — .     iSm  LlMITATIOV  ...   687 

stay  of  Proceedlngrs  in  Small 
Cause  Court.    See  Pbacticb   ...  627 

Step   in   aid  of  ezecuMon.    See 

LiXlTATlOH  ...  ...  761 

Stridhan.    BeeBiwDuLnr  •••  521 

Subordinate  authority.  50«Ji7BI8- 
Dionoir     •••  ...  ...  916 

Subordinate  Court.  Ss^Sj^votios 
TO  pbosboutb  ...  .-  894 

Substantive  offence.  SeeBjMOTios 

to  PBOSBOUTB  ...  ...905 


Pa«b 

Substitution     of    Parties.      See 
Pbacticb   ...  ...  ^  659 

Succession  Act  (X  of  1866).  a.  190. 

iS^00  BsPBeSBNTATIYB   OF    DBCBASBO 


PBBSOir 


.1014 


Succession  Certificate.    Succeesion 
Ccitificate  Aci  (VII qf  1889),  ohfed 

The  object  of  the  Saocesnoa 
Certi6cate  Act  (YII  oM889)  it  to 
obtain  the  appointment  of  tome  one 
to  give  a  legal  discharge  to  debtors 
to  the  estate  for  the  debts  dne,  and 
not  to  have  nice  and  intricate  qaea- 
tions  of  law  as  to  the  righta  of 
parties  to  the  estate  of  the  deceas- 
ed decided  on  an  application  under 

it.     GuBlNDRi.  PaOSAD  V.  JuQMALa 

BiBi,  I.  L.  H.  SO  Calc...  ...  681 


-Act  (Vn    of 


1899),  object   of.    See  Sitccbs- 
810 B  Cbbtificatb       ...  .«•  581 


-of  tenancy,  Becoffnl- 


tion  of.    See    Lbasb,  corstbuo- 
TIOBOf       ...  •«•  ...  883 

Sufficient  Cause.  See  Pbivt  Gou v- 
ciL,  Pbacticb  of         ..•  •»•  809 

Suit.    See  BiffAMDAB       ••.  .«•  266 

.    See  PaiKOtPAL  and  agbbt      ^  20T 

— — .    5mSalb  #••  •«      1 

Suit  for  account  in  the  High 
Court.     S00  Pbacticb  ...  027 

Suit  for  Compensation.  iSMlBniAjr 
Hailwats  Act  (IX  ob  1890), «.  72  .«  257 

Suitfbr  land.  5m  OBiaivAL  Jubis- 
DiorioN      .^  •••  ...  869 

Suit  for  money  wrongly  taken 
out  in  execution.  See  Liicita- 
TION  ...  ...  ^*0 

Suit  for  refund  of  assets  distrib- 
uted*   See  fiATBABLB  DISTBIBUTIOir  683 

Suit  for  wrongful  ABsesament. 
iS^EriDBNCB  ...  •••  291 

Suit  to  enforce  registration.    8m 

LixiTATioir  ...  •••681 

Summons  case.     See  Pboobss       .-  121 
Sunni  Sect*  See  Mahoxbdab  Law    68$ 
Survey  of  land.    See  fisa  judicata     819 
Symbolical  i>o3ses8ion,  effect  of. 
See  DisPOSSBSBioB      ...  ...  710 
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Tankha.    SeeLtuiTkrtow  ...  687 

Tenant.    See  PuvoirAL  ivb  aobitt      £07 

Tender  of  price.    See  Coktbact    ...  866 

Tenure,  permanent  and  heredi- 
tary. See  DsBDs,  irtibbpbbta- 
TlOV  OF       •••  ...  ...     20 

ThakbuBt  and  Survey  Maps.  See 
Etidbmcb  .••  •••  ...  291 

Title.    See  Contbaot       ...  ...  202 

— — ,  abstract  of,  not  correspond- 
inflr  with  original.    ^^^Salb   ...  468 

Transfer— TFt^Arfrairo/  of  ca$e  by  Die- 
iriet  MagutrcUe^Inquiry  or  trial 
— Code  (f  Criminal  Procedure  {Act    . 
r  of  1898),  98.  263,  528, 

Where  a  ewe  which  was  being 
tried  bj  a  Deputy  Magistrate,  who 
was  about  to  frame  charges  ai^aiost 
the  accused  persons,  was  withdrawn 
bjthe  District  Magistrate  to  bis 
own  file  and  dismissed  under  s.  263 
of  the  Criminal  Frccedure  Code 
on  the  ground  that  the  accused^ 
who  were  policemen,  were  pro- 
tected by  their  warrants  %-^Held, 
that  the  case  ought  to  have  been 
left  with  the  Deputy  Magis^ate  to 
be  disposed  of,  and  that  it  was  for 
him  to  determine  whether  the 
offence  charged  was  made  out  or 
whether  the  police  were  protected 
by  their  warants.  Gopivath 
PiTHAiK  e.  NABAijf  Dab  Babbbjbb, 
I.  L.  £.  80  Oalo.  ...  ...893 

Transfer  of  Company's  property 
to  a  third  party.  See  Ezbcu- 
Tiov  OF  Dbcbbb         ...  ...  981 

Transfer    of  criminal  case.    See 

JUBISDIOTIOV  ...  ...  419 

Transfer  of  decree  for  execution. 
See  EzBCUTioB  of  dbcbbb  ...  713 

Transfer  of  Property  Act  (IV  of 
1882)  s.  8.    iSm  Bbb  Judicata  ...  668 

',  ss.  67, 99.    See  Bxbcutioit 
of  dbcbbb  ...  ...1060 


See  MoBieAGB   46a 


>8.  72.    See  Bbybmitb  salb     794 


.  86.    See  Mobtoaqb    699,  766 


Paob 

Tranef ev  of  Property  Act  (IV  of 
1882),  ss.  96. 97.    Bee  MoBxeaeB  963 

Transfer  of  suit  on  a  Promissory 

Note.    /S^<)  Pbactiob  ...  6S7 

Tri€d  by  Jury.    See  Osabobb,  xis* 
joiMDBB  of  ...  ...  831 

'.  Procedure — Deli'* 
very  of  verdict '^Verdict,  partial 
record  qjT— Criminal  Procedure 
Code  {Act  V  of  1898)  ss.  300,  30U 
803^Pr^'udice--Nei9  trioL 

Where  after  the  delivery  of  am 
unanimous  yerdict  of  the  jury, 
convicting  the  accused  of  the 
charge  of  rioting  in  connection 
with  certain  land  and  the  crops 
thereon,  possession  of  which  was 
elairoed  by  the  eomplainant  as  well 
as  by  the  accused,  the  forem4.n  of 
the  jury  attempted  to  add  that  '^  the 
land  and  the  crops  are  all  theirs  " 
(meaning  that  they  belonged  to  the 
accused),  but  was  stopped  by  the 
Sessions  Judge  on  the  ground  that 
the  verdict  was  quite  clear  in  its 
terms,  and  it  was  therefore  unneces- 
sary to  hear  anything  further  from 
them:  Eeld,  that  it  was  undesir- 
able to  stop  the  jury  at  such  a  stage 
of  the  proceedings,  that  the  words 
the  foreman  attempted  to  add  to 
the  verdict  were  very  material,  and 
that  the  accused  having  been 
seriously  prejudiced  by  the  proce- 
dure adopted  by  the  Sessions  Jud^e, 
there      should    be    a   new     tnal. 

^ABAT▲NCHANaA«•    EjlYBROB,    I. 

L.  H.  30  Calo.  ...  ...  486 

Trust.    See  Oriovxxl  Jubisdictiox     369 

Trustee,  liability  of.    See  Obbditob, 

BIGHT  Of  SUIT  BT  ...  ...   937 

Unchastlty.    See  Hindu  Law       ^  6il 
Unlawful  Assembly.    See   Public 
Sbbyakt    ...  ...  ...  285 

User.    See  Easbmbbt      ...  ...1077 

Vakils*  right  to  audience  on  the 
Original  Side.    See  Braoticb  ...  986 

Valuation  of  property.    See  Lbasb  831 

Value  of  property  specified  in 
Sale  Proclamation.  See 
Appbal     ...  •••  ...  017 

Verdict,  partial  record  of.  See 
XbialbtJobt  ...  ...  486 
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Yestinff  of  land  absolutely  in 
Qovemment.    ^SWNotiob      ...676 

Village  Ck>mmiinity.  See  Pbi-bmp- 
Tioir  ...  ...  •••  686 

Void  Ck>ntraot.    See  Miirom  ...  6S9 

Wakf,  Talidity  of.  See  Mabom bdi^v 
Law  ...  ...  ...  «M 

Water  and  Watep-oourse,  use  of. 

iS<M  ElSBICBMT  ...  ...1077 

Widow,    power  of.    to  give    in 

adoption.    See  Rivdu  llw 
Wife's  oosta    See  Divobcb 
WilL    See  Etidbfcb 
Ck>n8traotion  of.    See  Hibdu 

liAW  •••  f«« 

.    See   Obigi- 

HIL  JOBISDICTIOB  ...  .-   869 

^— —  Qenuineneas  of.  See  Pbactiob  628 

Proof  of.    See  Pbacticb         ...  628 

Withdrawal  of  ease  by  District 
Magistrate.    SeeTukSB^mn      ...  698 

Witness,  attendance  of.    See  Ju- 

BI8DI0TIOB  ...  -.    60S 

Witnesses,  opi>ortanity  to  calL 

iSe#  OOMPLIINT  •••  ...  ^16 

Words  :^  _ 

I  *'Add   to."      See   Bmbivk- 

MBHT,  IDDITIOB  TO        ...  ...   *8l 

— — -  **  Appeal."    See  Limitation  790 
,  "CJomplaint."      See    Ooic- 
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681 
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PLAIHT,  MBANIHe  OF    ... 

<*  Crops  or  other  produce 


of  land."    iStff  JUBIRDICTrOH 

>  **  Decree."    See  ••  Dbcbbb," 
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910 
110 
660 


ouTiov  Of  Obbtifioatb 


See  Salb  ih  bxb- 
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WOTdB-'tomcluded. 

Imprisonment. " 


See 


FaLBB  IMPRI80VMBIIT 

"Injury."      See    Obiiuvai 


878 


Ibtixidatxov 
«l8temrari 


418 


mokurari." 


See  Lba8B,  oovstbuotiob  op 
See    Lbaib 


888 
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Land         ...  ...  ..  498 

— —  **  Order  made  on  appeal." 
See  Lbayb  to  appbal  to  Pbitt 
CouvoiK    ...  ...  ...  678 

-—  "Owner."  See  £bcbit£B  ...  721 


••  Parties   concerned    in 

such  dUspute."  iS««  Jubibdiotiov  166 

"Pending Suit."  See  Pbao- 
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— —  "  Prejudice  of    Porohas- 
er."     See  Adultbbatiob  ...  648 

'  Return."     See   Habomb- 


DAB  Law  ... 
"  Sale." 


688 


Stamp 


*  Village 


See     CouB*  pbb 
•••  •«• 

Oommunity." 


See  Pbb-bmptiob 
Wrongful  conflnemeht  •P^MMT 
fit  Jail — Confinemenit  Ulfaalg  in  cell 
--Penal  Code  (Act  XLV  ^  1860) 
ts.  79,  111,  and  842. 

If  a  priaoner  is  eonfined  in  a 
particalar  part  of  a  priaon  withoat 
leKal  au^horitj,  that  oonfioenient  is 
a  wrongful  one,  notwithatandins 
that  hia  confinement  in  the  priaon 
at  large  may  he  legaL  Baistab 
Chabait  Shaha  e.  Bmpbbob,  I.  L. 
B.  80  Calo. 
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